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PREFACE TO THE’THIRD EDITION. * 


' Ik preparing this edition I have adopted tiie headings and 
adhered to the general arrangements of the notes under different 
sections as made by the late author. The original text has in 
the main been left intact except at places where, by reason of 

xecent judicial decisions, any alteration became necessary* 

• 

• There have been several pronouncements of the judicial 
'Committee, since the last edition was published, wMfch Have 
materially affected the earlier decisions of Courts in India. 
Ramkinkars case (1938) 66 I.A. 50, and that of Jagadamba 
Loan Co. (1940) 68 I. A. 67, have completely changed the 
notions as to an English mortgagee and as to privity of estate 
between an English mortgage and the lessee from the mort- 
gagor. Ram Lai Dutt Sarkar’s case (1942) 70 LA. 18, has, 
by way of explanation, practically rendered nugatory the 
observations of the Board in the earlier case of Kalyayani, ' 
52 I. A. 160 at p. 166, which were understood as sanctioning the 
doctrine of suspension of the entire rent on the failure of the 
lapdlord to give possession of a ny part of the demised preipises. 
The case of Shah Ram Chand v. Pandit Prabhvdayal (1942) 
69 I .A. 98, has, by insisting on a strict adherence to the language 
■of the concluding paragraph of section 60 as amended by the 
insertion of the word “ only ” therein, set at rest the dive^ence 
in judicial opinion as to partial redemption. Sopher’s case 
•(1944) 71 I.A. 93, throws new light on section 113 of the Indian 
Succession Act which corresponds with section 13 of £fte Transfer 
of Property Act and lays (|own that a gift over to an unborn 
person which is subject to any contingency does not extend 
to the whole of the refraining interest of the giver, for it is not 
* in the same unfettered form as that in which the giver held it. 
:There have been many Full Bench decisions on different topics 
ineluding subrogation under the amended section 92 which t 
have been noted at the proper places. As far as possible '(be 
■case law as reported in different Indian reports and in the 
.authorised English Law Reports series has-been brought 
up-to-date. •'Some of the recent decisions of the Bombay ancl 
Oaicatta. Higfi Courts under special legislation giving protection 
to tenants will be found collected in one place. , * 



IV 


Owing to scarcity of paper Mr. Topham’s valuable note 
on the<Law of Property Act, 1 €25, and the test of the Transfer 
of Property Act before and after the amendments of 1929 given 
in parallel columns in the last edition have be&i opiitted more 
particularly as these are not as useful now as they were when* 
the second edition was published. Attention, however, is 
drawn to the valuable glossary which is Appendix VII. 

• 

. .Attention is also drawn to the Addenda which brings the 
case law up-to-date. 

^ . • 

It has been possible for me to prepare this edition only 
because of the invaluable assistance I have received from 
Mr. J. R. Dhurandhar. Indeed the arduous task of collecting 
the Indian cases and placing them at their proper places and 
the general groundwork were performed and done by Mr. 
Dhurandhar. To him I freely acknowledge my indebtedness 
and ofier my grateful thanks. ,, 

December, 1948. S. R. D. 



INTRODUCTION. 

Before the Transfer of Property Act there was practically no law 
ate to real property in India. A few points were covered by the Regu- 
lations and the Acts which have been repealed either wholly or in part 
by section 2. But for the rest of the law, the Courts, in the absence of 
any statutory provision, adopted the English law, as the rule of justice, 
equity ^tnd good conscience. This was not satisfactory, for rules of 
English law were not always applicable to social conditions in India*-* 
and the case law became confused and conflicting. To remedy this 
state ef affairs a Commission was appointed in England to prepare a 
Code of substantive law for India. ^ # m 

The first Law Commission consisted of Lord Romilly, M. R., Sir 
Edward Ryan, Chief Justice of Bengal, Lord Sherbrooke, Sir Robert 
Lush and Sir John Macleod, who had assisted Lord Macaulay in drafting 
the Indian Penal Code. This Commission drafted the Indian Succession 
Act, the Indian Contract Act, the Negotiable Instruments Act, the 
Indian Evidence Act and the Transfer of Property Act. 

The Transfer -of Property Act, though drafted in 1870, was the last 
of these drafts to become law. The draft was sent to India by the Duke 
of Argyll who was then Secretary of State for India, and after some 
amendments, it was first introduced as a bill in the Legislative Council 
in 1877. The bill was then referred to a Select Committee by whom it 
was revised and circulated for public criticism. In deference to tins 
criticism all matters not directly referring to transfers inter vivos were 
omitted ; some clauses referring to trusts, powers and settlements were 
dropped ; and other clauses were added with a view to save the provisions 
of local law and usage. # 

t The bill thus redrafted was referred to a second Law Commission 
consisting of Sir Charles Turner, Chief Justice of Madras, Sir ffcaymond 
We$t, and Mr. Whitley Stokes, Law Member of the Council of the* 
Governor-General ; but ho less thaif seven bills were prepared before the 
final bill was introduced in the Legislative Council by Mr. Whitley Stokes 
and passed into law on the 17th February 1882. 

^ The second Law Commission in their report of 1879 said that “ thp 
function of the bill was to strip the English law of all that was local 
and historical, and to mould the residue into a shape in which it would 
be suitable for an Indian population and could easily be administered* 
by non-professional judges.” # 

Some of the provisions of the bill were borrowed from the enactments 
which ittrepeals aftd supersedes, but the bill was based mainly on the 
English law of real property. The Law of Conveyancing and Property 
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Act, 1881 (44 and 45 Viet, c^l) had been enacted in En gl a nd before 
the bill was passed into law, and some of the provisions of the Act, notably 
secs. 57, 61 and 69, are borrowed from, that Statute. 

The Act was afterwards amended on twelve separate occasions by 
the following amending Acts,: — ** ' 

(1) Act 3 of 1885 — amending secs. 1, 4, 6 (i), and 69. It abolishes 
exemptions from the Act on the ground of race and reconciles 
the provisions of the Registration Act with those of the 
'«• Transfer of Property Act. 

( (2) Act 15 of 1896 — which exempts Crown Grants from the.opera- 

* ' 0 tion of the*Transfer of Property Act. 

(3) Act 2 of 1900 — amending secs. 3, 6 (e), and 6 (h), and remodelling 
Chapter VIII which treats of transfers of actionable claims. 

, (4) Act 6 of 1904 — amending secs. 1, 59, 69, 107 and 117. It enables 
a Local Government to extend part of the Act to specified 
9 territories, and to apply the provisions of the Act relating 

to leases to particular classes of agricultural leases. It 
provides for the registration of certain mortgages and*leases, 
and for equitable mortgages in Moulmein, Bassein and 
Akyab. 

(5) Act 5 of 1908 — transferring the adjective law of mortgages 
to the Code of Civil Procedure. 

1 (6) Act 11 of 1915 — amending sec. 69. 

(7) Act 26 of 1917 — validating mortgages and gifts in Agra and 

Oudh executed before the first January 1915 and attested 
t on acknowledgment of execution. 

(8) Act 38 of 1920 — omitting the words “ with the previous sanction 

of the Governor-General in Council from secs. 1 and 117^ 

(9) ‘ Act 38 of 1925 — amending sec. 130. 

1 (10) Act 27 of 1926 — amending sec. 3 by inserting a definition of 

the word “ attested.” 

(11) Act 10 of 1927 — amending sec. *3 by making the definition 
of the word “ attested ” retrospective. * 

• (12) Madras Act 3 of 1922 — modifying the provisions of the Act to 

give effect to the provisions of the Madras City Tenants 
Protection Act, 1922. 

In spite of these amendments there were conflicting decisions on 
nearly every Action of the Act and a further exposition of the law became 
necessary. Accordingly in 1927 a Special Committee, co nsist ing of 
Mr. S. TEL Das, Law Member of* the Council of the* Governor-General , 
Mr. B. I^Mitter (now Sir Brojendro Lai Mitter), then Advocate-General 
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of Bengal, Dr. S. N. Sen and Mr. Dinsh^h Mulla (afterwards the Bight 
Honourable Sir Dinshah Mulla, P.C.) were appointed to examine the 
provisions of a bill prepared by the legislative Department of the 
Government of fhdia for the purpose of making a general amendment 
of tile Act. The bill which was the result of their labour was, after 
slight amendment in Select Committee, enacted in the Transfer of 
Property (Amendment) Act 20 of 1929. 

• 

The Act as amended sets at rest points on which decisions had begj^ 
conflicting, and makes several changes in the law, of which the most 
important are : — " ^ 

S. 3. — Registration amounts to notice. * * 

S. 3. — Constructive notice to an agent is notice to his principal. 

S. 15. — Validation of transfers to a class of which some members 
are unable to take. 

S. 53A. — Statutory recognition of the doctrine of part performance. 

S’. 58. — In a mortgage by conditional sale the condition must be 

• embodied in the same deed. 

S. 60A. — A mortgagor entitled to redeem may require the mortgagee 
to transfer the mortgage debt to a third party. 

S. 60B. — Statutory recognition of the mortgagor’s right of inspection 
of title deeds. 

S. 61. — Mortgagor’s right to redeem several mortgages to the 
same mortgagee separately or simultaneously. • 

S. 63A. — Statutory recognition of the mortgagee’s right to com- 
• pensation for necessary improvements. 

S. 65A. — Statutory recognition of the mortgagor’s power to lease % 

‘g. 67. — Abolition- of the remedy of foreclosure in certain 
mortgages. # 

• S. 67 A. — Mortgagee’s obligation to enforce several mortgages by 
tile same mortgagor simultaneously. • 

S» 69A. — Provision for appointment of a receiver by a mortgagee 
exercising a power of sale without the intervention of 
the Court. 

8. 92. — An extension of the principle of subrogation.^ 

g. 101.— A fhgdification of the law of merger. 

g. 107. — Provision requiring registered leases fo be eAouted by 
both parties. • • « * # 
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. r The Amending Act involved amendments in various other Acts, 
of which the more important are as follows : — 

The Married Women’s Property Act, 3 of 18?4, has been amended 
to make it clear that sec. 8 of that Act is subject to*section 10 of the 
Transfer of Property Act. 

The Specific Relief Act, 1 of 1877, has been amended in accordance 
with the Statutory recognition of the doctrinS of part performance in 
sec. 53A of the Transfer of Property Act. 

The Code of Civil Procedure, Act 5 of 1908, is amended in Order 34 
relating to mortgages. Provision is made to allow a mortgagee to 
jeco^ser sums spent fofhecessary costs, charges and expenses. This is 
in accordance with sec. 63A which allows a mortgagee compensation for 
improvements in certain circumstances. Mortgages by deposit of title 
deeds are included in rule 15 of Order 34 as such mortgages are included 
in the definition in sec. 58. The old rule 11 is omitted as the principle 
“ redeem lip foreclose down ” is now embodied in sec. 94. Other amend- 
ments include provisions which make it clear that the right of redemption 
is not extinguished until a final decree for foreclosure has been .made, 
or until a sale in execution of a mortgage decree has been confirmed. 

The Indian Limitation Act, 9 of 1908, has been amended by including 
suits for the enforcement of mortgages by deposit of title deeds in the 
12-year period of limitation under Article 132. 

t The Indian Registration Act, 16 of 1908, has been amended to 
provide that a mortgage by deposit of title deeds, though an oral trans- 
action, cannot be displaced by a subsequent registered instrument ; and 
also to allow an unregistered instrument to be admitted as evidence 
ofpart performance of a contract with reference to sec. 53A of the Transfer 
of Property Act. 

The Indian Succession Act, 39 of 1925, has been amended to corres-| 
pond wiW amendments made in Chapter II of the Transfer of Property 
‘Act with reference to transfers inter vivos. , 

All these amendments have beerf made by a' separate Act, the Trans- 
fer of Property (Amendment) Supplementary Act, 21 of 1929. 

Further amending Acts have been passed since the legislation bf 
¥929. Act 5 of 1930 amends Explanation I to section 3 with refererffce 
to the operation of registration of a deed as notice when the deed is 
registered in a different district ; and Act 16 of 1930 amends Order 43, 

1 r. 1 (o) of the Code of Civil Procedure in accordance with the amendments 
made in Order 34 ; and Act 35 of 1934 inserts the word “ naval ” after 
the word “ military ” in clause (g) of see. 6. Other appending Acts have 
been incorporated in their appropriate places and, the text has been 
brought opto date. 



ADDENDA. , 

Page 2. — Add after line 21 44 But the principles embodied in some of the provisions 
of the Act have been applied to transfers by the operation of law hi some oases as the 
rules of equity. Se^ Notes to various sections.** 

Page 5, line 13. — Add 14 In Sopher v. Administrator-General of Bengal, the Judicial 
Committee relied on one of the illustrations to section 113 of the Indian Succession Act 
in construing it (q 1 )” Add note 44 (q l ) (*44) A.PC. 07.*’ 


Page 0, line 30. — After the words 44 Scheduled Districts (t) ” add 44 which are now 
partially«exoluded areas. The phrase 4 British India ’ is to be read as referring to all the 
Provinces of India : (see The India (Adaptation of Existing Indian Laws) Order, 1947).'* 
Add note 44 (t 1 ) Substituted by the Indian Independence (Adaptation of Central Arte* 
and Ordinances) Order, 1948.** 


Page 7. — Add to note (A?) 44 Milkha Singh v. Met. Shankari (*47) A.L, 1 (F$B.).* r 

Page 10, line 23.— Add after (A) 44 So also the amount payable by a yajmasi tom 
panda, when the former visits a holy place is not immoveable property (A 1 ) ” Add note 
44 (A 1 ) Balkrishna v. Saligram (1947) A.A. 391.** 


Page 19. — Add to note (y) 44 P. Timmavv a v. Channava 60, Bom. L.R. 200.” 

Page 34. — Add after line 13 44 See also Hiranand v. Kashinath (’42) A. B. 330, 44 
Bom. L.R. 227.” 


186. 


Page 36. — Add to note (s) 44 See also Varada Baja Ayyar v. Kailasam (*47) A.M. 1^.” 
Section 6, page 47. — Add to note (or) 44 Oulamhusaain v. Fakir Mahomed (*47) A.B. 


Page 60. — Add to note ( x ) 44 Kalika Singh v. Sri Radha Krishnaji (*40) A.O. 260, 

( 1946) O.W.N. 264, 226 I.C. 32.” 

Section 6, page 72. — Add after line 26 44 But it would be otherwise when the transfer 
was in the form of a gift and illicit cohabitation was its motive and not an object or con- 
sideration (A 1 ).” Add note 44 (A 1 ) Istak Karim v, Ranchod (*47) A.B. 198.” 

Page 74. — Add to note (A) 44 Istak Karim v. Ranchod (’47) A.B. 198.” 

Section 8, page 84. — Add after line 8 44 Where a common passage was left for the use 
of the co -sharers in a partition between the members of one family, it was held that such 
an arrangement did not make the right to a share in the passage a legal incident of the 
shares allotted to co-sharers (q 1 ).” Add note 44 (q 1 ) Hamida Khatoon v. Baryapur Pan -■ 
chayat (’47) A.P. 122.” * 

Section 10, page 93. — Add to note (c) 44 Prithvi Chand v. Sunder Das (*40) A. Pes. 
12, 228 I.C; 148, Lai Mohan v. Onkaran (’40) A.P. 65.” * 

a Page 96, line 22. — Add after “ with reference to this section ** 44 (c 1 ).” Add note 
Tt (e l ) Ambalal v. Baldeodas (*47) A.B. 191.” ^ 

Section 13, page 100, line 3. — Add after the words 44 would be valid ” 44 The decisions# 
in Sdfther's case and in Ardeshir v. Dadabhou were considered by the Bombay High Court 
in Framroz Dadabhoy Madan v. Tahmina , 49 Bom. L.R. 882. In that case Bai Tahmina 
settled a certain sum upon trust in fjgrour of herself for life and after her death and subject 
to the power of appointment by will or codicil among her issues bom during her life-time, 
iiPtrust for all her children who being sons shall attain the age of 18 or being daughters 
shflf attain that age or marry under that age being daughters, in equal sums. The 
trial Judge (Chagla, J.) held that the arrangement in favour of the issues of Bai Tahmina 
was void and also the subsequent trusts. In appeal Stone, C. J. and Coyajee, J# held 
that this view was not correct. According to their view, the deoisioh in Sopher’* ease 
could not be applied to the trusts of a settlement which were transfers inter Ditto*, It » 
was held that the words 4 extends to the whole of the remaining interest of the transferor 
in the property * in section 13 of the Transfer of Property Act were directed to the extent 
of the subject-matter and to the absolute nature of the estate oonferce^wnd not to the 
certainty of vesting. 7his decision was followed again by the Bombay High Court in 
David Joseph I zra r*Sir Altvyn Izra (Appeal 22 of 1947) (Suit No. 810 of 1940). 

The Bombay Legislature has, however, passed the Disposition of Property (Bombay 
Validating) Act, 1947, by which it is provided that trusts or wilt made prio^to the 1st 
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January 1947 would not be deemed fJ be invalid by reason of section 13 of the Transfer 
•of fyoperty Act or section 113 of tbk Indian Succession Act, by the construction 
put on those provisions by the Privy Council in Bopher * s case : see Appendix.” 

Page 107, line 2. — Add after 44 Mahomedan law (k)” “ But the. Shia Mahomedan 
can create a vested remainder in favour of an unborn pereoft provided that life estates 
are created in favour of persons in existence (A 1 ).” Add note Qulamhussatn v. 

Fakir Mahomed (’47) A.R. 1 83.” 

Section 41, page 196. — After line 21 add “ The principle of thissection applies to the 
Province of Delhi (c 1 ).” Add note 44 (c l ) Kanhya Lai v. Deepchand (’47) A.L. 199.” 

Page 197, line 11. — Add after the words 44 owner of tlfe property {»)” 44 A dpnor who 
has not reserved to himself any power of revocation of the deed of gift cannot be regarded 
mam an ostensible owner, even if the deed of gift is in his possession (n 1 ).” Add note 44 (ft 1 ) 
Ankanna v. Narasaya (1947) A.M. 127.” 

Jage 199. — Add to note (e) 44 Kanhyalal v. Deepchand (1947) A.L. 199.” # 

t P§ge 200, line 18. — Adtf after the words ” as an ostensible owner (m) ” 44 The in- 
action or silence of a real owner at a time when he was not conscious of his own rights 
would not debar him from urging his own claim against a transferor even if he is one for 
consideration. It is essential that a person giving consent must be aware of his 
right (m 1 ).” Add note “ (m 1 ) Shamsher Chand v. Bakshi Meher Chand (1947) A.L. 147 
<F.B*).” 

Section 43, page 210, line 19. — Add after 44 taking reasonable care (l) ” 44 No duty is 
•cast on the vendor to make an inquiry and notice to the vendee of incumbranoes does not 
bar the application of the section (l 1 ).” Add note “ (l 1 ) Zogu Mao v. Venkata Krishnayya 
(’46) A.M. 107, (1945) 2 M.L.J. 478, 224 I.C. 45.” 

Section 44, page 218. — Add after line 2 44 (6) Involuntary transfers. — This section 
•does not in terms apply to involuntary sales, but the principle underlying may be applied 
■as a rule of equity, justice and good conscience (g 1 ).” 

Section 45, page 218, line 37. — Add after the words 44 a Parsee (it) ” 44 and also a 
Muslim (fc 1 ).” Add notes “ (g 1 ) Jagatbandhu Biswas v. Ishwar Chand (*48) A.C. 1 ” and 
44 (it 1 ) Mahomed Jusab v. Fatima (1948) A.B. 53.” 

• Section 51, page 230, line 5. — Add after the words 44 from the improver (m) ” 44 Simi- 
larly the section has no application to a case where the person making improvements 
•does not hold under a perpetual lease, nor does he claim an absolute title to the 
land (m 1 ).” Add note 44 (m 1 ) Ponnia Pillai v. P annas (’47) A.M. 282.” 

Section 52, page 239. — Add to note (t) 44 Natha Dhojn v. Rarnchand (’46) A.B. 462, 
4*Bom. L.R. 301, 222 I.C. 467.” 


Seotion 52, page 240.— Add to note (t>) 44 Qouri Butt Maharaj v. Sulur Mohammed 
(’48) A. PC. 147.” 

Seetiqja 52, page 243. — Add after line 36 44 (11a) Any other party. — A brought i 
•suit against B as a legal representative of the deceased C and obtained a decree. Sub- 
•sequently D who was another legal representative of C filed a suit for a declaration that 
the decree passed against B was not binding fn the property of C. During the penaency 
of that suit the property was Bold in execution of the decree in the first suit. It was held 
that section 52 had no application as D was not any Other party but a legal representative 4 
•of O (k 1 ).” Add note 44 (h l ) Kanagasubhu v. Poomath (*47) A.M. 458.” Add to note 
(h) 44 Bholandas v. Dadubhai (’47) A.S. 181.” ^ 

Page 246. — Add after line 20 44 A mere agreement to sell in favour of a pre-emptor 
is not sufficient to defeat another pre-emptor’s suit and a sale executed after the institution 
of such a suit is bad on the ground of Us pendens (c 1 ).” Add to note (v ) 44 Soda Bain v. 
Chandmmani T48) A.P. 60.” Add note 44 (c 1 ) Mahomed Badiq v. Ohasi Bam (’46) AJL. 322, 

* 227 1.C. 2, 48 P.L.R. 605.” 


Page 248,-mAdd to note (d) 44 Kalawa v. Parappa (’46) A.B. 207, 47 Bom. L.R. 821. 
<1945) Bom. 885, 225 1.C. 70.” , 

Page 260.— Add to note (x ) 44 Jamuna Debt v. Mangaldas (Ijfcft) A.P. <606, 25 Pat. 
13*226 I. (j^ 350.” Add to note (o) 44 Qouri Dutt Maharaj v. Sukur MoMhnmed (’48) 
AJrC. 147.’ • £ 
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Page 252. — Add after paragraph (xij. — “ (ait) Suit on an unregistered agreement . — 
Where in a suit on an agreement, seeking specific pirfonnance and alternatively a ehmcgo 
on the property in question, a compromise decree providing in substance lor the relief of 
charge is passed, th# decree comes within the expression “ any decree or order, which 
may be made therein ” and the fact that the plaintiffs by the terms of the compromise 
relinquished *their rights under the agreement could not lead to a different conclusion. 
In the same case the Privy Council also remarked that the broad purpose of this section 
is to maintain the status quo unaffected by the act of any party to the litigation pend' 
its determination. The applicability of the section cannot depend on matters of 
or strength or weakness of the case on one side or the other in bona fide prooeei 
Further, nothing can depend on the question whether a suit was based on a registered 
or unregistered agreement. 9 ' 

Page 253. — Add to note (z) “ CHauran Singh v. Waryam Singh (’47) A. L. 175 ; Hafizbi 
v. Bhahut Mai (’48) Nag. 133.” Add to note (a) “ Sarat Ohandra v. Chintamani (*48> 

a.p. nu' • 

Page 256. — Add to note (u>) “ Chauran Singh v. Waryam Singh (’47) A.L. 175. # • 

Section 53, page 261. — Add to note (d) “ Zafrul Husain v. Farid-u-din (’46) A.PC. 
177, 47 Bom. L.R. 239, 49 C.W.N. 115.” 

Page 263. — Add to note (c) " Murli v. Bevehand (1946) A.S. 137, (1946) Kar. 14, 22* 
I.C. 340. ” 


Page 270, line 40. — Add after the words “ against the father ( j) ” “ So also in a 
partition in which no property was allotted to the father who was indebted, it was hefcl 
that the partition was illusory although the sons were directed to pay the father’s debts 
( j 1 )” Add note “ (j 1 ) Pvlia Moopanar v. Vein Pillai (*47) A.M. 203.” 

Page 272, line 4. — After the words “ was merely one of preference ” add “ Thus in a 
Calcutta case it has been held that it must be established that the vendor or transferor 
acted in a manner with intent to defeat or delay the creditors generally, t.e., all his cre- 
ditors. If he prefers some creditors of his, the section has no application (y 1 ).” Add note 
“ (y 1 ) Bajbari Bank v. Rani Hashamukha (’47) A.C. 154; Namsakhdas v. Oovardhandas 
(1948) A.N. 110.” 

Section 53 A, page 285. — Add to note ( b ) “ Subodhchand v. Bhagvandas (’47) A.<A 
353; Parasram v. Deoram (’47) A.N. 188.” 


Page 286, line 9. — Add after the words “ covered by s. 53A ” “ See Ajab Singh v. 
Jhabulal (’48) A.N. 67. In that case there was a mistake in the deed regarding the survey 
number of the land agreed to be sold. Although the delivery of possession was give^ 
it was held that in the absence of a registered deed, no title could pass. The vendee 
was not entitled to take advantage of the doctrine of part performance as he did not get 
the deed rectified within the period of limitation.” 


• Section 54, page 298, line 10. — Add after the words 4i specific enforcement (y) ” 

“ a clause in an agreement that the purchaser will at his own expense and cost take proper 
legal steps to protect and defend the properties was held as affording sufficient and ade- • 
quate Consideration. The law does not requi^ that the consideration should be immedi- 
ately ascer tainable in money. It is sufficient if it is ascertainable at a time when the 
payment is made (y 1 ).” Add note “fy 1 ) Beni Madho v. John (’47) A.A. 110.” Add to 
no£ (z) ” Puttam Singh v. Jagannaih (’47) A.P. 1.” 

jfege 302 . Add to note (u) “ Puran Mahatan v. Bhago Mahatan (’46) A.P. 81, 226 m 

I.C.TMV’ 

Section 56, page 316.— Add to note (j) “ Ramayya v. Rama Ayyar (’47) A.M. 92.” 

Page 320.— Add to note (q) ** Sheokumar Tetoari v. Central Corporation Bank , 
Dinapur (’47) A.P. 477.” 

Page 321.— Add after line 25 “ Under section 55 (2) there is an implied covenant for 
title This covenant for title has been interpreted to include a oovenant for quiet enjoy- 
ment <£r AdHSe “{**) Vishwanath v. &okibai (1948) Nag. 50.” 

p™ o*g !_Add after line 39 “ It is however open to a purchaser to renounce his. 
po^T^ch^ to fWl back «pon ^ previo^^tion^ with 
Add note “ (j 1 ) Biseswar v. Abdul Dewan ( 47) A.C. 328. ■ • # . 
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Section 58, page 356. — Add to note (k) “ Ohulam Mahomed v. Rdhmat Jamuna (’47) 
A. Pee. 33/* Add to note (m) “ JaganruUh v. Butto Kristo (%7) AJP. 345.” 

• Page 357, line 13. — Add after the words “ would have to be* applied (to) " “ In an 
Allahabad case where the transaction took place by two separate deeds, it was held to be 
a mortgage (to 1 ).” Add to note (o) 44 Prog DuU v. Hart Bahadur (’47) A.A. 334.” Add 
to note (/) “ See also JaganruUh v. Butto Kristo (’47) A.P. 345.” Add not© “ (to 1 ) Prag 
DuU v . Hart Bahadur ('47) A.A. 334.” • 

Page 361, line 2. — After the words 44 is a nullity (*) ” add 44 Tf the mortgagee has 
^parted with possession he cannot claim the return of the proportionate extent of the land 
and mesne profits of such proportion (a 1 ).” Add not© “ (s 1 ) Sundaram Aiyar v. Jtticha 
Thara Valia ('47) A.M. 191.”* 

*Page 369, line 8. — Acjjk after the words “rent and profit*” “ (p*).” -Add note 
(p l f Mohammed Saeed v. Abdul Alim ('47) A.L. 40.” 

Page 375. — Add to note (?) “ Fozumal v. Shridhar (*46) A.B. 499, 48 Bom. L.R. 327, 
227 1.0. 135.” 

Page 381. — Add to note (x) 44 Mohammed Saeed v. Abdul Alim (*47) A.L. 40 (F.B.).” 

"Section 59, page 389, line 23. —Add after “ see section 48 of the Registration Act ” 
41 Even an admission of the mortgagor will not be sufficient to create a mortgage (y 1 ).” 
Atfld note “ (y l ) Bishnu Singh v. Sheodhari Lai ('47) A.P. 110.” 

Section 59, page 394, line 5. — Add “ A mortgagor cannot file a suit for redemption in 
the oase of a mortgage which is invalid for want of registration. If the mortgage is 
usufructuary, the proper course is to treat the mortgagee as a trespasser and to sue for 
eviction (c 1 ).” Lino 31, add after 44 Cantonments Act 2 of 1924 ” 44 If, however, the 
property mortgaged is situate in an area to which the Act has not been extended, the 
Aot does not apply even if the contract may have taken place in such area (& 1 ).” Add 
to note (jf) 44 Munshi Ram v. Baisakhi Ram (’47) A.L. 335.” Add to note (k) 44 Munshi 
Ram v. Baisakhi Ram (*47) A.L. 335.” Add note 44 (& 1 ) Iqbal Begram v. Uttam Chand 
Q47) A.L. 324.” Add note 44 (c 1 ) Lingappa v. Danappa (*47) A.B. 206.” 

Section 60, page 405, line 19. — Add after the words 44 not as he pleases ” 44 In a 
later case the same High Court following the decision of the House of Lords in Samuel 
v. Jurrah Timber (1904) A.C. 323 held that an agreement incorporated in a mortgage 
deed to sell the property to the mortgagee for the price already agreed upon operated 
m a olog (6 1 ).” Add note “ (b l ) Ramaswamy Patted v. Chuman (1948) A.M. 7.” 

Section 60, ppge 418. — In line 26 add after the words 44 executed (c) ” 44 and also 
when the first redemption suit abated by reason of the death of the mortgagor plaintiff 
(c 1 ).” Add note 44 (c l ) Rajaram Vithal Sutar v. Ramchandra Pandu (1948) 50 Bom. L.®. 
45.” 4 

• Section 63, page 441, line 30. — Add after the words “ be excluded ” 44 There may be 
eases in whioh the contract may provide th%£ the improvements belong to the mortgagor. 
In suoh oases the mortgagor is not liable to pay costs of the improvements except in cases 
provided for in sub-seotion (2). In suoh cases if the improvements are such that they* 
cannot be severed from the land and taken away by the mortgagee, the mortgagor must 
be made liable to pay the costs of suoh improvements as he will have the benefit of Jhem. 
•In Malabar a usufructuary mortgage carries with it a customary incident that the mort- 
gagee may effect improvements and claim costs (is 1 ).” Add note 44 (&) Sundaram Aiyer 
v. Jtticha Thara Valia ('47) A.M. 197.” 

Section 65A, page 447. — Add to note (?) 44 Oovind Chandra v. Sasadhar Mandat 
<1947) A.C. 73.” 

Section page 450, line 39.— Add after 44 section 65A ” 44 In an Allahabad oase 
a lease detrimental to the interest of the mortgagee was held to. fall within the 
of this rule (Z 1 ).” Add note 44 (/ l ) Faquira v. Jivan Singh (’47)»A.A. 240.” 

Page 457, line 36.— Add after the words 44 and the defendant mortgagee# /to) *' 44 This 
view was Allowed in.ffopaJUmmi v. Natarai («*) in whioh it was held that the right of a 
«o-mortghgee defe nda nt is not extinguishea automatically on the passing of a decree in 


a Section 56, page 346, line 28.— f Add after the words 44 is independent 
‘(A)” Add note ” (f 1 ) Sanu ~ ^ ~ -- 


t Dam Mdl v. Balaji Mai (’47) A.L. 320.” 
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favour of the plaintiff co-mortgagee irrespeotwe of the judgment given and theJanguage 
of the decree passed in it and irrespective of Whether or not the right of the co-mortgagee 
vras the subject of adjudication.” Add note (*48) A.M. 17. 

Section 68, page 4T4, line 31. — Add after the words 44 Order 34, rule 6 ” 44 Limitation. — 
Where a mortgage deed contains a covenant to repay the mortgage money within five 
vears and also a covenant to put the mortgagee in possession of the mortgaged property 
oy way of security and the mortgagor fails to deliver possession to the mortgagee, the 
right to sue for the mortgage money accrues to the mortgagee under this section imme* 
diateiy on the mortgagor's failure to deliver possession of the mortgaged property and 
the suit is governed by article 132 of the Limitation Act (6 1 ).” Add note 44 (6 l ) Dnyanoba 
Oangaram v. Dattoba (’47) A.B. 162.” 

Section 69, page 476, line 44. — Add after the words 44 is under the seotion ” 44 Clause (b) 
as it originally stood was held to apply to cases where the mortgagee was the Secretary 
of State. Where there was an agreement under whichtho land was offered as # collateral 
security for the tagai loan advanced by the Provincial rlbvernment under the AgrioiiLtural 
Loans Act, it was held that clause (b) did not apply (d 1 ).” Add note 44 (d 1 ) MutHa Karup - 
pan v. Sarmalappa Ooundan (’48) A.M. 130.” 

Section 73, page 498. — Add to note (j) “ Koru Issaku v. Gothi Mikkala (’48) A.M. 1 
(F.B.).” 

Page 499, line 13. — Add 44 So also a contract of sale does not create any interest in 
the property agreed to be sold. The prospective purchaser is not entitled to the com- 
pensation which may be awarded for the compulsory acquisition of the propeiw before 
the sale could be completed (ir 1 ).” Add note 44 (if? 1 ) Mahomed Abdul v. Lalmlya (*47) 
A.M. 254.” 

Section 76, page 510. — Add to note (s) 44 Gulam Khaja Mahomed v. Pandharinath 
(1948) 50 Bom. L.R. 271 ; Arunachalam v. Jagannath ('48) A.M. 182.” 

Section 76, page 513, lLie 35. — Add after the words 44 charges, or repairs (*) ” 44 There 
is no warrant for limiting the word 4 expenses * in clause (i) to what has been spent in 
connection with the management and the collection of rents and profits. Where a decree 
directs the mesne profits to be awarded after a particular date, the mortgagee^ cannot 
charge for public charges (i 1 ).” Add note “ (i 1 ) Puleyttdi llajagopala v. Karuppi (’46) 
A.M. 464, 1 M.L.J. 392.” 

Section 77, page 514. — Add to note (o) 44 Rani Ranbijoy v. Badri Uppadhaya (’46) 
A.P. 36, 24 Pat. 545, 226 I.C. 112.” 

Section 82, page 533, line 18. — After the words 44 is not in force (to)” add 44 In applying 
the principle the ratio which the value of the items imrchased bears to the value of the 
whole of the mortgaged property is to be taken into account and not the amount of the 
debt discharged (to 1 )”. Add note 44 (to 1 ) Raghavacharya v. Kandaswam H’47) A.M. 277”. 

Page 539, line 1. — After the words 44 the mortgage is fully paid on (a) 4 * add 44 This 
view has not been accepted in a recent decision of the Madras High Court. In Munjmppa 
V. Pacha (a 1 ) it was held that in seotio^ 92 the Legislature had taken care to provide that 
the right of subrogation did not arise unless the mortgage in respect of which the right 
was claimed had been redeemednn full. It was remarked that there was no such provision 
in seotion 82.” Add note 44 (a*) (’47) A.M. 86”. 

^ Seotion 84, page 549, line 6. — Add after the words 44 Code of Civil Procedure (o) #> 
Where the mortgagor had applied under section 83 and thereafter actually dej&sited 
in Court the amount of the principal only of the mortgage and offered to pay the amount 
in Irespeot of the cost of repairs and interest, but the mortgagee refused to accept the 1 
money on the ground that the mortgage could not be redeemed, it was held that there 
was a legal tender and the interest ceased to run (o 1 )”. Add note 44 (o 1 ) Bhagwal Prasad 
v. Ganga Din (’47) A.A. 68”. 

Seotion 91, page 551, line 5. — Add after the words 44 binding U& the mortgagee (c)” 
44 In a Nagpur qafce, however, it was held that when after a mortgage has been executed 
the mortgagor a lease of the mortgaged property in the ordinary oourae of the 

management of the property and the lease is binding on the mortgagee the l esse e not 
being a person whose interests are in any way jeo p a r dised bg the mortgage ii not entitle* 
<to redeem the mortgage (c 1 )”. Add note 44 (c 1 ) Pavan Kumar v. MttfankS (*47) A.N.210”. 
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Section 100, page 010, line 31 . — After the words 44 apply to charges (z)” add 44 Where 
a portionftof the property oharged has beet relieved thereof without the consent of the 
holder of the charge, the oharge-holder c fn proceed against the whole property for the 
enforcement of the charge and the principle of rateable distribution is inapplicable (z 1 ) 
Add note 44 (z 1 ) Hussain Mirza v. Raghubir Dayal ('41) A.C. 122.”* c 

Section 101, page 012, line* 12. — After the words “subsequent incumbrance” add 
u (I 1 )”. Add note 44 (l 1 ) Bam Narain v. Nawab Singh {’41) A.A. 214.” 

Section 105, page 635. — Add to note (A) “ Dinabandhu v. Oopinath (’48) A.P. 12.” 

Page 637, line 36. — Add after the words 44 is on the tenant (d) ” 44 In an Oudh case (d?) 
it was held that although none of the following facts taken by itself was sufficient to 
establish the fact that the lease was a permanent one, the cumulative effect of all of them 
takeA*together was to establish that the land was held under a perpetual lease : — (a) The 
land was given on lease at the sax^e time as a building thereon was sold for residential 
purposes to the lessee, (b) no period was fixed for the lease, (c) the land was held a^ a 
uniform rent for 69 years, (d) sevegri transfers had taken place, (e) the lessor never claimed 
that the lea&e was terminable.” Add note 44 (d 1 ) U. P. Government v. Church Missionary 
Association (’48) A.O. 54.” 

Page 644. — Add to note (p) 4 ‘ Ganguly v. Kamalapat Singh (’48) A.C. 236.” 

Page 646. — Add to note (d) 44 Governor -General of India v. The Corporation of Calcutta 
(’48) A.C. *8.” 

Page 648, line 3. — After the words 44 to quit was inoperative (w) ” add 44 A condition, 
in a leage that the land was to be vacated whenever needed without notice may be a 
superadded condition and may not be a part of the contract (w 1 ).” Add note 
44 (t 0 l ) Vithoba v. The Sholapur Municipality (’47) A.B. 241.” 

Page 653. — Add to note (p ) 44 Sabetri v. Jalikha (’47) A.C. 244.” 

Page 054. — Add to note (/) 44 Vinod Sagar v. Vishnubhai (’47) A.L. 388.” 

Section 107, page 659, line 2. — Add after the words 44 writing is not necessary (/)” 
44 But this would no longer be so after the application of the Act (f 1 ) ”. Add note 
44 f/ 1 ) Vinod Sagar v. Vishnubhai (’47) A.L. 388.” 

Section 108, page 678, line 23. — Add after the words 44 by way of mortgage and 
sublease” “It has however, been held that a lessee cannot by his unilateral act by assigning 
his interest in the leasehold premises put an end to the obligations which he has undertaken 
either by contract of lease or under this section. As far as privity of oontraot is con- 
cerned, the only person liable is the lessee himself. The obligation to hand over possession 
of the property on the determination of the tenancy is not upon the assignee but upon 
the lessee. The lessee is, therefore, the proper person to whom notice to vacate should 
be given (a? 1 ).” Add ndte “(a: 1 ) Treasurer of Charitable EndourmerUs v. Tayabji (1948) 
50 Bom. L. R. 240.” 

Section llOf page 707, line 7. — After the words 44 written leases only (i)” add 44 But 
in a later ease it waB held that it was not confined to written leases but could apply to 
an oral leaseft 1 )”. 

Line 30. — After the words 44 in the undemoted cases (o) ” add 44 But there must 
be an express contract to the contrary within the meaninflftof the second paragraph (o 1 ).” 
Add notes 44 (t») Kedamath v. Ramchandra Nath (’46) A.C. 460, 50 C.W.N. 306, 223 I.C» 
466.” and 44 (o 1 ) Ganesh Lai v. Suchalata (’47) A.O. 88.” < 

Section 111, page 711, line 21. — After the words “for uncertainty (*) ” add 44 A. 
covenant in a lease that after the expiration thereof the lessor shall be at liberty to lease 
nut the premises and the lessee shall be entitled to take the lease at the lessee’s will was 
held as not amounting to a covenant for renewal («*) ” Add note 44 (a 1 ) Narendra Nath 
V. Rampal Singhf*41) A.C. 378 ”, 

Page 714.~Add\c note (d ) 44 Pusaram v. Deorao (’47) A. M. 188.” 

Page 718, line 20. — After the words 44 a part of the premises (h)” &£d 44 But where 
the entire interest has been transferred by a tenant by separate alienations the cc&dition 
against aliena tion ^* broken and would work as forfeiture (h 1 ).” Add note 44 (A 1 ) Vidu- 
Mat v. Mahakucm* (*47) A.M.C041.” 
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Page 723, line 31. — After the words 11 to be in writing ” add “ The principle underlying 
the clause is the principle of justice and equiftr and applies to agricultural leagps (s 1 ). 
Add note “ (e 1 ) Umar Paletoar v. Dawood (*47) 68. 

Section 112, page 728, line 28.— Add after the words “ may be inferred (p) ” “ The 
principle of this seotionapplies to Punjab and Delhi (» 1 ).” Add note 4 ‘ (p l ) Mt. Qoteai 
v. Shandal (*46) A.L. 330, 226 I.C. 683.** 

Section 114, page 731. — After the words 44 from forfeiture is allowed (I) ” add “ There 
must be actual payment. Mere readiness to pay will not be sufficient (t 1 ).” Add note 
{t 1 ) Habib Ahmed v. Kish Koer (’46) A.L. 328, (1946) A.L.J. 121, 222 I.C. 698.” 

Sage 732. — Add to note (e) 44 Lfdharam v. Chuniram (’47) A.B. 86.” 

Section 114- A, page 733, line 30. — Add after the words “ against alienation (a) ” 
“In a recent decision the Madras High Court applied the principle of this section to an 
agricultural lease and refused to relieve against forfeitiye when notice was not in aooocd* 
AUog with the provisions of this section (a 1 ).” Add note “ (a 1 ) Bright Souza Baijsr. Maria 
Lour Bai (’47) A.M. 119.” § 

Section 116, page 736. — Add to note (h) 44 Our Prasad v. Hansraj (’46) A.O. 144, 21 
Luck. 292, 222 I.C. 604.” 

Section 116, page 736, line 12. — After the words “ as a tenant (/) ” odd “ So also 
where a tenant remained in possession after the expiry of the date on which he was 
•required to deliver possession by the Rent Controller cannot take advantage of th*e section 
•even if he had paid rent for such period (l 1 ).” Add note “ (l 1 ) Oulam Ghana v. Chaudhari 
.(’47) A.M.436.” % 

Section 117, page 739. — Add to note ( g ) 44 Narayan v. Ookuldas (*47) A.M. 48.” 

Page 740. — Add to note (u) “ Abdul Hussain v. Salimar (’47) A.C. 36; Budhan M ah tan 
v. Ramanugraha (’47) A.P. 78.” 

Section 118, page 743, line 9. — After the words 44 delivery of possession apply ” add 
“(w 1 ).” Add note 44 (w 1 ) Debi Prasad v. Jaldhar Chaube (’46) A.A. 125, (1945) A.L.J. 637, 
223 I.C. 194.” 

Section 124, page 766, line 13. — After the words 44 gift of future property ” add “ (r 1 ).” 
Add note “ ( v l ) Brindaban Bihari v. Oudh Bihari (»47) A.A. 179.” 

Section 126, page 757, line 18. — After the words 44 gift is absolute (q) ” add 4 Such 
condition must be express. In the absence of such condition the donor has no power of 
(revocation and the Court will not help him (g 1 ).” Add note 44 (g l ) Ankanna v. Narsaya 
<’47) A.M. 117.” 

Section 131, page 780, line 27. — Add after the words “and address of his solicit® («) ” 
44 The section does not require that the notice must be given forthwith. What is 
reasonable notice would be a question of fact. Notice given after nearly a year after 
the assignment was held to be proper (e 1 ).” Add note 44 (s 1 ) Alapati Venkata v. Nome- 
mura Kyarat (’48) A.M. 171.” % 

Section 137, page 789, line 1. — After the words 44 documents is in no way restrictive ” 
add 44 The contract indicated by a railway receipt can be transferred without a writing. 
An endorsement in blank ooupled wit! the delivery of the receipt is sufficient (a 1 ).” 
Add note 44 (a 1 ) Governor- Genertf in Council v. Jaynarain (’48) A.r. 36.” 
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TRANSFER OF PROPERTY ACT 

Act No. IV Of 1882 

(As Amended by Act XX of 1929 end Act V of 19M.) 

An Act to amend the law relating to the 
Transfer of Property by Act of Parties • 


Whereas it is expedient to define and amend certain 
parts of the law relating to the transfer 
preamble. Q f property by act of parties ; It is hereby 

enacted as follows : — 

Preamble. — The true place %f a preamble in a statute was at one time the subject 
of conflicting decisions. In Mills v. Wilkins (a) Lord Holt said — “The preamble of a 
statute is no part thereof, but contains generally the motives or inducement thereof*** 
On the other hand it wab said that “the preamble is to be considered, for it is the key to 
open the meaning of the makers of the Act, and the mischiefs it was intended to 
remedy’* (6). The modem rule lies between these two extremes and is that where 
the enacting part is explicit and unambiguous the preamble cannot be resorted to, to 
control* qualify or restrict it ; but where the enacting part is ambiguous, the preamble oan 
be referred to to explain and elucidate it (c). In Powell v. Kempton Path Roes Course 
Co. (d) Lord Halsbury said— 14 Two propositions are quite clear— one that a preamble 
may afford useful light as to what a statute intends to reach and another that, if an 
enactment is itself clear and unambiguous, no preamble can qualify or out down the 
enactment.” This rule has been applied to Indian statutes atyo by the Privy 
# Council (e), and l*y the Courts in India (/). 

Headings to groups Of sections.— The headings above different groups of sections 
in the Act bare the effect of preambles to those sections and may be referred to as an 
aid to eonstruetkm (?). 

• 'Define — The Act was intended to define and amend the existing law 

• tad not to introduce toy new principle (h). The Indian Suroeeeion Act end theladfa. 
Contract Act bad already been passed and the chief objeefts of this Act were first to bring 

<•> <}7M) iNtodiTetT 


« 60. tort. S80 (1>. 



In Rad Mai v. Hamam 
f XahTfeo, 104 i.c. 601, 

Sm Dps V. Brandling 
oTwBjJMhsi v. Clap 
418 sad Sussex Peerage 
Tick A Fin* 85; NpMfomfv. 
(185t) T HXA. 72, 4, W.B. 


54 I.C. 




2 THB TEAJTePfB OP PRgFBSTY ACT. ' 

<toraWirhi(Agqgwto<toteM i « niiMirm of pr op erty between 11-ring pemwinto harmony 
with the ra ies affecting its devolution on death and thus to furnish the co mp lement of 
iU wotjfc commenced in framing t ho law of testamentary and intestate enooeaeion ; 
- and secondly to complete the code of contract law to far as it relates to immoveable 
prpper&(fy _ ~ 

Act tifft exhattSttve^—Thc Aot is hot exhaustive and it does not psofeea to bo a 
oompleteoode(j). Thki is apparent from the omission of the word “cxmeolidate”, which 
occurs, for instance, in the preamble to the Indian Evidence Act, 1872 (&). In any case 
not oorered by the Aot the Court is entitled to apply rules of English lew whlqh are not 
inconsistent with the Act (l) as the role of justice, equity and good conscience (m). 
But in any case Covered by the Act, the Aot must be applied (a). Some of the 
sections inserted or amended by the Amending "Act of 1920 were borrowed from the 
Law of Property Act, 1925, and as to their construction it is permissible to refer to English 
derisions under that Aot. 3$at as to oases not covered by the Transfer of Property Act, 
derisions of the English Courts under the Law of Property Act, 1925, or other English 
statutes relating to property which were passed in that year will rarely represent 
rules of English law or be applicable as rules of justice, equity and good conscience. 
See Appendix V. 


* *By act Of parties. — These words exclude transfer by operation of law, t.e., by sale 
in execution (o), forfeiture, insolvency or intestate succession. It also limits the scope 
of the Aot to transfers infer vivos and excludes testamentary succession. See sec. 2, cL (d). 

Roles Of interpretation Of statutes. — Before discussing the provirions of the 
Aet in detail it is advisable to state the principal rules for the interpretation of statutes. 


(1) A cardinal rule of interpretation of statutes, which is often referred to as the 
golden rale is that the grammatical sense of the words used should be adhered to, technical 
words being construed according to their technical meaning, and o$her words in their 
most ordinary and popular acceptation (p). 


(2) “It is a sound rule of interpretation to take the words of a statute as thevstand 
and to interpret them ordinarily without any reference to the previous state%f the 
law on the subjeot or to the English law upon which it may be founded ; but .when it is 
contended that the legislature intended by anypartfoular amendment to make substantia) 
changes in the pre-existing law, it is impossible t6 arrive at a conclusion without consider^ 
ing what the law was previously to the particular enactment and to see whether the words 
used in the statute can be taken to effeot the change that is suggested as intended” (*>•* 

(3) If the meaning is clear the Court is not at liberty to look to the p r em myd - inten- 
tion of the legislature. The question for the Court is not what the T rjr js^prip meant. 


<*) WMtiey Stokas Anglo-Indian Codes, Vol. I, 
JT. P V. Lota 6 Co., Ltd. ▼. Mi Boharilml 

S t&mx.’tssk's iisa 
• f mZSUftSg&SV.nt 

:47 1*0.488; Bh um tnOr a v. MsL WriOm- 
KtSlT^S Bii 'lZj. 288, 82 XXLM4 ; 


rtm X&m* BO. ImT. 228, 80 I.C. 864 ; 
jggfertJEet V. XrMnehemM (1910) 87 
Cri. UTt, 882 , 6 LO. 600 : JaSudti v. 



.at p.128 (a cam out.. 

here ms mmmble Is 

emettyfettMmmetontto! ****""* * 
f Cortkkpm v. MAg <X® 80 ) 




CONSTRUCTION iTATTJTBB* 

*. " ^ 

******* tti language mease. t.e., what the Act has said that it i*ia8it(rV In Salome* 
v. Sa lo mon A Co. {*) Lord Watson said— "Intention of the LegielatiAe fcaerawon hat 
vetjr dl|^uy phrase, which properly understood, may signify anything fSra^lhtsniftoti 
embodied in positive enactment to ■ ■ to whit tht T <fgfrlatnrn probe hly 

would have meant, although there has been- an omission to enact it. In a Court of ?%» , 
or Equity what the Legislature intended to be done, or not to be done can only be tegiti« v 
mately ascertained from that which it has chosen to enact either in express words or by 
reasona ble and necessary implication/* In AdministixUor.General of Bengal v. Pram JM 
Maffick (t) their Lordships of the Privy Council said — “ A positive enactment, in a statute 
of 1874. cannot be qualified or neutralized by indications of intention gathered from 
previous legislation upon the same subject/* 

(4) When the literal construction would lead to sgme absurdity, repugnance or; 
inconsistency the grammatical sense may be modified so as to avoid that difficulty but * 
no further («). For it is a well-known rule that a casus S missus cannot be supplied by 
a Court of Law (v). In Crawford v. Spooner (is) the Judicial Committee of the Privy 
Council said — “ We cannot aid the Legislature’s defective phrasing of the Act ; we cannot 
add and mend and by construction make up deficiencies which are left there/’ 

(5) The literal construction ought not to prevail if it is opposed to the intention of the 
Legislature as apparent from the statute, and if the words are sufficiently flexible to admit 
of some other construction by which that intention will be better effectuated (*). 

(6) The construction should be as far as possible beneficial , that is, to suppress the 
mischief and advance the remedy, if this can be done without violence to the language 
of the section (y). 


(7) The Crown is not bound by a statute unless directly (z) or by necessary implica- 
tion referred to (a). Necessary implication means that if the Crown were not bound 
by the Aot, the legislation would be unmeaning (6). 

(8) If two statutes are apparently inconsistent , an effort should be made to 
reconcile them. In Ebbs v. Boulnois (c) James, L.J., said — “It is a cardinal principle 
in the interpretation of a statute that if there are two inconsistent enactments, it must 
be seen if one cannot be read as a qualification of the other/’ 


(9) If two statutes are irreconcilable the latter prevails (d). 

(10) A general Act must not be construe# so as to derogate from a special Act (*)» 
Barker v. Edger (/) Lord Hobhouse said — 44 The general maxim is generalia spedalibus 


• In 

(r) Maxwell Interpretation of Statutes, 6th 
IBd.. p. 10. 

(h (1807) A.O. 22, 88. 

<*) (1806) £2 IJL 107, 116, 22 Cel. 788. 

(a) Grey v. Pearson (1867) 6 H.L.G. 61 s Deo 
Barmin v. Eakur Bind (1002) 24 AIL 
MWtMsdem Chandra v. JaH 0008) < 6 
IA Gat.N7.H. 877 ; Aiyaoamier ▼•£*”*£**£**** 

v jggfitgyjttgjwsa j 

S*0. 184, (’80) A.L. MOj FboA^ * 
, ftwil . v. Ltt tf ** Society af Competitor* 
- < .< '(LUS) A.O. 107, 117. . 

». 0«<rol Boarrf A Local 

“-SniTSTffirEi! Xt 

• Moo. P.0.1. 
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(M 

(O 

( 4 ) 

(•) 

(f) 


.Attorney- General v. Donaldeon (1840) 10 
EIW. 117 ; Attorney-General v. Bowman 
(1815) 1 Price 488 ; Ganpat Putty* v. 7**0 
Collector of Kanara (1876) 1 Bom. 7.0 ; 
Secretary of State v. Mathurabhat (1800) 
14 Bom. 218. 
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(1698) A.C. 748, 76A 


». 470, 484* 
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#• 

* •' ■■’*■■ 

nm Sm> 9 *nt. When the Legislature hhs gNli ite attention to a separate tabjebl and 
MN 4e provision for it, the pmcumptloii k that a subsequent general enactment is not 
at e n de d m interfere with the special provision unless H manifest* that Intention very 
dearly. Bach enactment must be oonetrued in that respect aeootding to its Own 
* subject-matter and its own terns.” 

(11) Statutes encroaching upon private rights must be strictly construed so as 
to : save those rights as far as possible (g). An intention to take away property without 
compensation should not be imputed to a Legislature, unless it be expressed in 
unequivocal terms (A). • 

(13) Statutes affecting substantive law or vested rights are not retrospective , unless 
expressed to be so; but statutes affecting procedure may properly have retrospective 
effect attributed to them unless that construction be textually inadmissible (I). The 
principles effecting the retrosjkctive operation of statutes have been stated as follows (j) ■: 


1 . Legislative enactments have no retrospective effeot, unless explicitly stated 

to be so in the enactments themselves. 

2. Amending statutes should not be construed as having retrospective effect, if 

they affect vested rights. 

3. Statutes whioh are declaratory or explanatory are to be construed as 

having retrospective effect as they give an authoritative explanation of the 
words, phrases or clauses used in a statute, and whenever the statute has 
to be applied the explanation also should be applied. 

4. No recital in a declaratory or amending Bt&tute can render void that which 

has been declared by the Courts to have been rightly done under the law. 

5. Statutes which affect a mere procedure are retrospective in their nature. 

The Transfer of Property Act, however, expressly enacts in sec. 2 (o) that it is not 
retrospective. 

The retrospective operation of changes introduced by the Transfer of Property 
Amendment Act, 1920, has been fully considered by the Full Bench of the Patna 
High Court with reference to sec. 92 of the main Act (k). 

(13) Proceedings of the Legislative Council are excluded from consideration in the 
judioial construction of an Act. The debates in the Legislative Council , reports of Select 
Committees and statements of objects and reasons annexed to a bill may not be referred 
to (i). The Privy Counoil when oonstruipg sec. 68 of the Indian Companies Act, 1882, 
■aid that “ no statement made on the introduction of the measure, or its discussion can * 
be looked at as affording any guidance as to the meaning of the words ” (m). 


m 


M 


•<*) &ur*** Bara Bazaar Co. y. Municipal (j) 
— Bmso^ (1927) 5 Bang. 
--.197 1.0. 84«7%AJl. 87 ; Wests m 

jrgg feft&gte t-*— *■ 

kM'ESSe 

— <»o*) te au. us, si 


hftiJfKVk rySSf 1 *. AUl J tf* 1 *** 

2018)17 Cso. wjsvaao, 10 uo. 700 

Semens 
rs (1806) 

1 Flaesrs 




(m) 




(per Bevadoas, J.). 

Tike See v. Jfari Lot (1840) 16 Pat. 752s 
186 1.0. 818, (1640) A.P. ttS (V.B.). 

AdmMstrnte^Qenend v. Premlel (1896) 2t« 
Cal. 788, 22 IJL 107, 118 ; Quern Bmimee 

saarapsag.-g 

WST8 1 m 



5 


CONSTRUCTION OF* STATUTES. 


(M) Mmrginat notes to the Motion, ere not to be referred t® far the porpoee of 
ackuetruotkm. The Privy Counoil described this „ s well-set Ued rule («) j . but the 
A1lih>fa»d High Court and since then the Calcutta High Court here he ld thaCmarginal 
notes may be referred to when they have been inserted with the aeeent of the legislature (o). 

( 16 ) Illustrations are instanoee of the'praotioal application of the written law and 
make nothing law which would not be law without them (p), As they explain the meaning 
of the section they &tc useful as aids to construction, but they oannot control the plain 
meaning of the section (17). In a case from the Straits Settlements (r), the Privy Council 
said — “find it would require a very special case to warrant their rejection on the ground of 
their assumed repugnancy to the sections themselves. It would be the very last resort 
of construction to make any such assumption. The great usefulness of the illustrations 
which have, although not part of the sections, been expressly furnished by the Legislature 
as helpful in the working and application of the statute shouXl not be thus impaired.” 

( 16 ) “It is an error to rely on punctuation in construing 9 Acts of the Legislature” («). 


(a) Balraj Kunvar v. Jagatpal Singh (1004) 
20 Ail. 303, 31 I.A. 132, 142-143 ; Balaji 
Singh v. Gangamma (1027) 51 Mad. L.J. 
641, 00 I.C. 143, (’27) A.M. 85, citing 
Attorney-General v. Great Eastern Rly . 
Co. Ud. (1870) 11 Ch. I). 440. 

( 0 ) Ram Saran Das v. Bkagwat Prasad (1020) 
51 All. 411, 113 I.C. 442, (’20) A.A. 53 ; 
Abdul Hakim v. Fast* Mia (1034) I.L.R. 
62 Cal. 206. 

(p) Whitley Stokes Anglo Indian todes, Vol. 
I, P. xxv. 


$ 


<«) 


Koylash Chunder v. Sonatun (1880) 7 Cal. 182. 

Mahomed v. Yeoh (1016) 43 I.A. 256, 263, 
10 Bom. L.R. 167, 80 I.C. 401 : Soaker 
v. Administrator General of Bengal (1044) 
71 I.A. 03. 

Maharani of Burdwan v. Murtunfoy (1687) 
14 I.A. 30. 36, 14 Cal. 366, 372, sugMted 
probably by the observations of Wllles, 
J., In Claydon v. Green (1868) L.R. 3, 
C.P. 611, at p. 522. But does the estfo 
decidendi of the English cases apply In 
India where punctuation forms part of 
the clauses as passed In the Legislature 7 



CHAPTER I. 



1. This Act may be called the Transfer of 
Property Act, 1882. 


Commencement. 


It shall come into force on the first day 
of July, 1882: 


It extends in fhe first instance to all the Provinces of 
India except Bombay; East Punjab 
and Delhi (t). 


Extent. 


But this Act or any part thereof may by notification 
in the official Gazette be extended to the whole or any part 
of the said Provinces by the Provincial Government concerned. 


And any Provincial Government jnay, .... from time to 
time, by notification in the official Gazette, exempt, 
either retrospectively or prospectively, any part of the 
territories administered by such Provincial Government from all 
or any of the following provisions, namely 


Sections 54, paragraphs 2 and 3, 59, 107 and 123. 

Notwithstanding anything in the foregoing part of this 
section, sections 54, paragraphs 2 and 3, 59, 107 and 123 shall 
not extend or be extended to any district or tract of counlay 
for the time Joeing excluded ’from the operation of the Indian* 
Registration Act, 1908, under the power conferred by the first 
section of that Act or otherwise. 


Amendment— The only change made by the Transfer of Prope rt y (Amendment 
Act, 20 of 1820, is to substitute the number of 1908 for 1877, the former being theyear * 
of the laet Registration Aot. a 1 

Extent — The phrase “the whole of British India" (whioh has now £een 
substituted by the expression “all the Provinces of India’’) included the Scheduled 
^Districts (J). "British India” was defined in the General Clauses Act as “sB trtrito ri es 
and places within His Majesty’s dominions which are for the time being govemedby His 
Majesty through the Governor-General of India, or through any Governor or other offioer 
subordinate to the Governor-General in Council.” The words “British India ” therefor* 
excluded territories of Native States («), auoh as the Kathiawar States (v), Aden was 
within British India (w), hot not Singapore (a). Acts 14 and 16 of 1874 deoiled not only 


r. PmUm* (MM) M Mi t. 


BmdmU *. Atm sSka/u ( 18 M) 8 


L. A. 1»», 88 Oil. 21S, WLA.1. 
(rt Ados laws Befulattoa, 18S1, a, A 
(») Btrafis B s tt hnw at s Act,l*M. a& 



EXTENT OF ACT. 


Aden, but also the Laomdive, And aman and Nieobar Islands and AJmem and Msrwata in 
Bajpnta na to ha parts of British India. Territories ceded by Nxtiru Sfofea not in foil 
Sovereignty bat for limited purposes sash as the establishment of a oivil station (») 
or for lUdlsr^ administration (s), are not part of British India. As the Aot did not 
sppiy to foe Punjab, it does not apply to foe provinoe of Delhi which was oarved out of 
foe Pnnjab m 1915 (o). By foe India (Adaptation of Existing Indian Laws) aider, 19*7. 
references to British India are to be read as references to all foe Provinces of India. 


Subsequent extension Of the Act* — The Act has been extended as from foe 
1st January 1893 to the territories other than Scheduled Districts administered by foe 
Government of Bombay (b) ; and os from the 1st January 1915 to the Province of 
8iad ( e )■ and with effect from the 22nd December 1924 to the whole of Burma except 
oertain apaoified areas (d). The Aot has been declared <in force in foe Pargana of 
Manipur (e), and in Panth Piploda (/). By Orders issued under the Extra Provincial 
Jurisdiction Act, 1947, the Act has been extended to the territories of Indian States 
merged in the Provinces. 


Power of Provincial Government!. — In view of the decision of the Privy Council 
in Empress v. Burah (g) there can be no doubt as to the validity of the power conferred 
on Provincial Governments to vary the extent of the Aot. But the power to extend 
particular sections of the Act to a particular area does not enable a Provincial Govern* 
ment to give the sections so extended a different operation to that which they had in the 
Aot itself read as a whole, and t) abrogate in the area to which the extension applies 
a rule of law till then in force there, expressly left unaffected by the Act. Thus it is a rule 
' of Mahomedan law that a gift is not valid unless possession is given, and this rule was 
expressly preserved by sec. 129 of the Act. In 1904 the Government of Lower 
Burma extended sec. 123 to the Pegu District, the effect of which was that a Mahomedan 
gift was required to be effected by a registered document. It was held by the Privy 
Council that this did not abrogate the rule as to delivery of possession, and that * 
Mahomedan gift, though effected by a registered document, was not valid if it was not 
accompanied by delivery of possession (A). 


Application of provisions of Act, where Act does not apply* as roles of 
Justice, equity and good conscience. — As to provinces where the Act has not been 
applied* it was contended in one case before the Privy Council that the principles of the 
# Aot should be followed in preference to English practice (*) ; as to tikis their Lordships 
said that they were not prepared to dissent from that contention, but they expressed 
no Judicial opinion upon it. In the Punjab where the Act is not in force its provision^ 
as to matters of principle are followed as rules of justice, equity and good conscience (j), 
but this does not apply to provisions which embody technical rules ( k ). The Act does 
> * not apply to the North-West Frontier Province, but its principles govern oases arising 
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THE TRANSFER OF PROPERTY ACT. 


amoi^resideats of that province <lfc The Act has also been followed in oases'aximng 
before the Act Thus see. 108 (h) has been applied to a k an o m d a r entitling him to remove 
tree# planted by himself (m) and see. 63 to«4t mortgagee’s claim to aooeasions in a 
mortgage of 1860 (n). 

Specified sections. — The sections specified refer to transactions to be effected 
by registered instruments.. They extend to every CRtotonment in British India (o). 
They cannot apply where the Registration Act is not in force. They have been extended 
as from the 1st January 1908 to Aden and Sheikh Othman (p). The power to exclude 
territories from their operation has never been exercised. • 

2 . In the territories to which this Act extends for the 
time being the enactments specified in the 
ep«. o Act*. schedule hereto annexed shall be repealed 

to the extent therein Mentioned. But nothing herein contained 
shall be deemed to affect — 


Bavins of oertaln enact- 
ments. Incident*, rights, 
liabilities, Ac. 


(a) the provisions of any enactment not 
hereby expressly repealed : 


(b) any terms or incidents of any contract or constitution 
of property which are consistent with the provisions 
of this Act, and are allowed by the law for the time 
being in force : 

(c) any right or liability arising out of a legal relation 
constituted before this Act comes into force, or any 
relief in respect of any such right or liability : or 

(d) save as provided by section 57 and Chapter IV of this 
Act, any transfer by operation of law or by, or in 
execution of, a decree or order of a Court of competent 

Jurisdiction : 

and nothing in the seccfnd chapter of this Act shall be, 
deemed to affect any rule of ** Muhammadan** law. 


• Amendment. — The only amendment made in this seotion by the amending Act 20 
of 1929 Is tb omit the words “ Hindu ” and “ or Buddhist ” in the last paragraph of the 
section. The result is that Chapter II also now applies to Hindus and Buddhists. 


Xotti&l herein contained.— These words refer to the whole Act and not to thi| 
•eotkm only(s), . . V 

(Ranee (a) Enactments not expressly repealed.— The Act does not apply to 
which are governed by the Patni Regulation, Bengal Regulation 8 of JSlOjr). A 

1W 
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v. 8scr*tmy of 8 » (1984) 

L, (*$4) A. Psah. lei : Saifuiia 

Vkamm IM (1986) ie 6 1.O. 988, 
Oirt) A. Mb. 48 ; Fatal Xmri m v. Mohd. 
Marim (1943) 301 X.C. 184, <1948) A. 
Mb. A i isim JM v. Asjlm Dw 
(1948) 80S TOT 809, (1948) A. Mb. 88: 
JM Ram v. Mm$n.€hpi Ckmd (1948) 

^ a< ^58ls8. tt. 

flMbi (1901) 84 

ASM ffmtf (1988) 88 AIL 
I; 887,118X0. 9l77») AX 881. 


(©) Cantonment* Ac 


) 



Mat v. 

147 1.0. 948, (mi) A* 978- 
Bombay Rtriaraad Ordftn. VoLlt, p. 194. 
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SAVING OF RIGHTS. 


0 


f iivrader of land by mbtu* and kabulayet under the Bombay Land Revenue Code It 
not affected by the provisions of the Aet and is not void for want of registration (#) The 
sffeotofoUnee (a) i* to maintain in tact the statutory force which the Legislature has 
given to Ideal usage in the Punjab and Oodh (t). 

Clause (b):— Saving of incidents* of contract and of property.— A right 
of partition is an inoident of property held in joint tenancy or tenancy in oommon which 
is not affected by the Act and partition may be made orally (a ). Another such incident 
would be a right of pre-emption. A mortgagor under a mortgage of 1S46 is entitled by 
Bengal Regulation 34 of 1803 to have interest limited to 12 per cent, per annum and this 
right is not disturbed by the Act (r). The English rule of Equity is that a mortgagee 
is entitled to be reimbursed for all costs reasonably incurred in respect of the mortgage 
security (to) ; and this has been described as an implied term of a mortgage saved by this 
clause (a?). See now Co-e of Civil Procedure, 1908, 0.34, r.40. 

Clause (c):— Saving of rights and liabilities created before the Act— This 
clause follows the general rule that in the absence of a clear indication to the contrary, 
statutes affecting substantive rights are not retrospective. All rights, liabilities and 
remedies constituted before the Act came into force are left in precisely the same position 
as if the Act had not been passed. Thus a mortgage executed before the Act is not 
invalid because it does not comply with the requirement of sec. 59 as to attestation (y). 


The provisions of the Act do not apply to a tenancy created before the Act (*). Sec. 
tion 108 (j) is not retrospective, and a tenanoy, which was not transferable before the Act, 
does not beoome so, by virtue oS that section (a). The provisions of sec. 108 (o) as to 
waste do not apply to a lease executed before the Act (6). Similarly sec. Ill (d) has no 
application to leases executed before the Act, and a mokarari lease granted before the Act 
is not extinguished by merger in a patni subsequently granted (c). The Judicial 
Committee have observed that the provision as to forfeiture in sec. Ill (g)4S by virtue of 
sec. 2 not retrospective although it in substance places in statutory form a rule already 
existing in India (d). A landlord's right to eject a tenant who holds on a periodic 
tenancy is a substantive right, and, in a suit filed before the Act to eject a tenant it is 
sufficient if reasonable or customary notice is given (e). 


The same rule applies if the legal relation has been constituted under one of the Acts 
or Regulations repealed by the section. In this respect the Act covers the same ground 
as sec. 6 of the General Clauses Act. If the iqortgage is before the Act and subject to 
(Bengal Regulation 34 of 1803, the mortgages cannot claim more than the maximum of 
interest allowed by that Regulation (/). A usufructuary mortgagee on a mortgage before 
the Act may institute a suit for sale, although such a suit is not allowed by this Act (g)*^ 


(#) Metibhai v. Detaibhai (1917) 41 Dom. 170, 
3g LC. 899- 

(0 Whitley 8tokes Anglo-Indian Codes, Vo!. 
I, p. 748; The Punjab Laws Act 4 of 
• 1872; The Oudh Laws Act 18 o( 1870. 

Ah) Qytmnena v. Mobarakannetta (1898) 25 
• Cal. 210. 

(*) SamarAU v, Karim- ul-iah (1888) 8 All. 402. 
(w) National Provincial Bank v. Garnet (1888) 
' 81 Ch. 0.582. 

(*) Varadarojmta v. DhanalaJbshmi (1914) 18 
^Mad.L.T. 885, 28 m 184. 

(y) JoH Ear Deb (1012) 89 Cal. 

■ *27,880.111.0.884. „ „ B 

» 8St «36 j «&’ 0 ? 


(a) Han Nath v. Raj Chandra (1897) 2 Cal. 
W.N. 122; Madhu Sudan v. Kami ni 
(1905) 82 Cal. 1028, 1020; Umakunta v. 
Kathiram (1014) 28 1. 0. 248 ; Amanda v. 
Gobinda, supra; Sarada Manta v. Nabin 
Chandra (1927) 54 CD. 888, 07 I. C. 817 
(*27) A. C. 80; Sulin Mohan v. Rajkrithna 

host) st c*f. w.ir 480 , so i.o. sr~ 

(•81) A. C. 682. 

Mtghhtl v. Bajkumar (1007) 84 CW. SI 

Hirendra Nath Butt v. Hari Mohan 

(1014) 18 CD. W.N. 880, M LC. 088? 
Ram Bitten Dm v. Ttaripidn (1010) 28 
CD. W. N. 880, 51 1. C. 889. 

v. Rukmimi Puttamadert 
48 I. A. 100, 80 L C. 

20 Bom. 759. 
1(1886)0 All. 402. 







to THE TRANSFER OF PBOFKRTY ACT. 


Again when proceedings for toekme hid been completed wider the Bengal Begnlsto* 
■ITlof 1806, the conseq u ent suit for foreclosure would be governed bj tint Regulation 
end not by this Act ( h ). But if the legal relation had been created after the Act, the Act 
will Apply ; and an assignment of a mortgage after the Act will be governed by the Act, 
although the mortgage was executed before the Act came into force (i). 

■ <v 

Both this clause and sec. 6 (of the General Clauses Act refer to substantive rights and 
hot to prooedure, for no one has a vested right to any form of prooedure (j\. The danse 
Is not a disabling provision, for it is intended to preserve existing rights (ft)*. A njortgagee 
coming into Court after the commencement of the Act to enforce a mortgage must follow 
the procedure enjoined by the Act, even though the mortgage be before the Act {/). 
The word “relief” in this clause like the words “right” and “liability, ” denotes a sub* 
stantive right. There is a c^par distinction between a relief and the prooedure for obtain- 
ing that relief (fit). Thus the mortgagee’s remedy or relief is the right to Bell the property 
mortgaged. That is a substantive right, but the prooedure for obtaining that Tdief is a 
suit for sale under see. 67 and not by execution of a money decree for the debt. The 
repealed see. 09 of this Act, now replaced by the Code of Civil Procedure, Order 34, rule 
14, is a matter of procedure and is therefore retrospective (n). 


A rule of procedure cannot revive a right which has been lost. A mortgagee under 
a mortgage of 1865 took proceedings under Bengal Regulation 17 of 1806, but failed to 
sue for possession, so that his right to possession was lost by adverse possession in 1878. 
He could not afterwards sue for foreclosure under sec. 67^relying on the 60 years* rule in the 
Limitation Act. Lord Hobhouse said : “ The subsequent creation of suits for foreclosure 
could not, exoept by clear enactment, revive the extinct right. And in effect the clear 
enaotment is the other way, for section 2, clause (o), of the Transfer Act says that 
nothing therein shall affect any right or liability arising out of a legal relation constituted 
before this act comes into force, or any relief in respect of such right or liability ” (o). 


Clause (d) : — Transfer by operation Of law. — The Act, but for certain exceptions 
referred to below, does not apply to transfers by operation of law, but is limited, as stated 
in the preamble, to transfers “ by act of parties.” A transfer by operation of law is not 
validated or invalidated by anything contained in the Act (p). Transfers by operation 
of law occur in oases of testamentary and intestate succession, forfeiture, insolvency and 
oourt-sales. A purchaser at a court-sale acquires title by operation of law (v), and at such 
sales title is transferred without a registered deed (r) ; and a purchaser of a debt at an» 
execution sale is not affected by sec. 135 (a). When property vests in an Official Receiver 
on insolvency, there is a transfer by operation of law and no deed is necessary; but when the 
^Official Receiver sells the property of the insolvent that has vested in him the sale is a 
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II 


*ty aot «f parties to whioh tbs Act applies (<), and a registered dead ii necessary 
If tbs property is tangible immoveable property of the value of Be. 100 and up wards 
too, 64. A different view s eems to have been held by the Oudh Oourt In Westrey 
v, Mathura Prasad (a). In that oase it was held that a sale by anoflloialreoeiver 
which has been sa nc tio ne d by the Court is a .Court sale and no sale deed is neoessary to 
effect it. An ass ignm ent by a Court of a security bond for the purpose of a suit for 
realisation is not a transfer to whioh the Aot applies (v). A pleader is en titl ed to 
purchase a claim under a life insurance policy at a Court sale, although a purohase 
by private treaty of suoh a claim would be invalid under sec. 136 of this Act (is). A 
mortgage by the liquidator of a limited liability company though sanctioned by tbe 
Court, is not a transfer in execution of a decree or order of a Court so as to be exempt* 
by virtue of this clause, from the provisions of the Aot (a?). 

A transferee of a lessor is entitled to have rent apportioned under sec. 36 of this 
Aot ; but there can be no apportionment when the transferee is an execution purchaser 
at a court-sale (y). For instance if A sells to B his house which is let at a monthly rent 
of Its. 500 payable on the last day of each month, and the sale takes plaoe on the 15th 
of June — then A and B are each entitled to half the rent payable on the last day of 
June, t.6., Es. 250 eaoh. But if the sale were a court-sale, B would take the whole of 
the rent, i.e., Rs. 500. 

But although sec. 2 (d) makes the Aot inapplicable to transfers by operation of 
law, the principle of some seotion, e.g„ sec. 36 (z) and seo. 53 (a), has been applied to such 
transfers. t 


Exception as to sec. 57 and Chapter IV of the Act.— An exception is made with 
reference to sec. 57 and Chapter IV as the latter provides for the transfer and extinction 
of a mortgagor's interest by a decree of the Court, and the former provides for the 
discharge of incumbrances by order of a Court. 


MahomedAH law, — Sec. 2 says that “ nothing in the second Chapter of this Act shall 
be deemed to affect any role of Muhammadan law." The reason for this provision is that 
some of the rules of that law differ from the general rules as to the transfer of property 
enacted in Chapter II. Thus a Mahomedan may settle property in perpetuity for the 
benefit of his descendants provided there is an ultimate gift in favour of Charity ; see the 
Wckf Validating Act, 1913, to whioh retrospective effect has been given by the 
Musalman Wakf Validating Act, 1930. This rule is not affeoted by secs. 13 and 14 of the 
•Aot. The Mahomedan law of gifts is expressly saved by seo. 129. Under that law writing 
is not essential to the validity of a gift (6), bnt delivery of possession or of suoh posses- 
sion as the subject of the gift is susceptible of is necessary for a transfer by way of gift (c) % 

Although seo. 2 saves rules of Mahomedan law it does not follow that the general 
k rules in Chapter II oannot apply to Mahomedan transfers. These general rules are 
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Smnkarmn y. Anianeyulu (1927) 60 
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mppa v. Sustain Sab (1934) 67 Mad. L.J. 
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paly if ttoi k ts \meautOm% role of M i taiia fair.. Wk«w thcM b no " 
= p i p > Wi i rt ««itoof Ma>OM>d i a l»i»r,tto«wittiiMto 
•U 4ba.t see. 2 nyt ii that noticing in Chapter II shall be deemed to qgfar any ml of 
Mahomedan law. Bat in any case not covered either by the sections in Chapter IX or by 
M ah omedan law, the English low is applied on the ground of justice, equity and gtiod 
ecnisstaoe^ 

'Hindu law.*— The Act as it stood before the Amending Act, 20 of 1929, also saved 
rules of Hindu law. The word “ Hindu ” has been omitted as the differences between 
that law and the Act have now been removed. These differences were ' * 

(1) Hie rule in Tagore v. Tagore (e) and Chandi Charm v. Sidheswari (/) that be- 
quests and transfers in favour of unborn persons are wholly void, was in conflict with secs. 
18, 14 and 20. The Hindu law on this subject had been modified by the Hindu Disposition 
of Property Act, 15 of 1916, Madras Act 1 of 1914, and Act 8 of 1921, which validated 
such transfers. These Acts hive been amended by secs. 11, 12 and 13 of Act 21 of 1929 and 
the effect of the amendments is that subject to the limitation's in Chapter II of this Act 
tu»d in secs. 113, 114, 115 and 116 of the Indian Succession Act, 1925, no transfer inter 
vivos or by will of property by a Hindu shall be invalid by reason only that any person 
for whose benefit it may have been made was not born at the date of such disposition. 
The Act is in consonance with these amendments and so the word Hindu’* is 
omitted in this seotion. 

(2) Another difference was the rule enacted in secs. 15 and 16 of the Act before 
the amendment m 1929, that if a transfer to a class fcKls as to some of its members by 
reason of remoteness, it fails as to the whole class. This is not Hindu law and the 
sections have been amended so as to accord with that law. 


Gifts to Hindu women are subject to special rules of construction, but these are not 
inconsistent with the Act. See note “ Different intention ” under sec. 8. It was at 
one time thought, at any rate by the Bombay High Court, in oases (g) before the Aot that 
possession was necessary to complete the title of the transferee. But this supposed 
difference was removed by the judgment of the Privy Council in Kdlidas v, Kanahya 
Lal{k). 

Sale of damdupat . — The Hindu rule of damdupat, under whioh interest exceeding 
principal cannot be received at any one time, ceases to operate from the date of a suit on a 
mortgage (i). There are conflicting decisions as to whether the rule applies in the cafe 
of mortgages governed by the Transfer of Property Aot, it being held in Madras that* 
it does not (j) and in Bombay and Calcutta (k) that it does. The amendment of sec.2(d) 
fey Aot 20 of 1929 does not affect those decisions. For a fuller discussion of therule Of 
, damdupat, see Mulla’s Hindu Law. ; > 

Buddhist law.— Before 1929 the Aot saved rules of Buddhist law, but ^ words *, 
“ or Buddhist ” which occurred in sec. 2 (d) have now been omitted. It may fo qhierve^ * 
that by sec. 13 of the Burma Laws Aot 13 of 1928, Buddhist law is app^ i^y if Jifee 
parties are 3 

Ipiarriage or caste or any religious usage or institution* 
a Buddhist monk from holding property or from entering intq 
but these rules do not affect the Contract Act or the 


(<J) Jfvkmmi JUuo v. Abbot Bandi (1982) 69 
LA. 286, 187I.C. 821, <*82) A.FC. 188. 
(•) (1872) 9 Beag. TL.Ii. 87. 7 IJL $up. Vol. 47. 
In (1889) 16 Cal. 71,15 LA. 149. 
m UMhoi V. M Amrit (1877) 2 Bom. 299 ; 

Jfatft# v. Hegko (1882) 6 Bom. 165 ; 
/ femtsys v. Nang** (18881 8 Bom. 182; 

M8*ra4 v. tkSEfim <1882) 6 Bom. 880. 
(5) 0888)11 LA. 2l3,U€al.l21. See Nangen 
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BmCRPRSTTAflON. IS 

'^Baddhkt nook i» competent to oontmct and k not disqualified from bpkg * ttaartpaa 
under •eo.ft(h) (ft) (1). ^ ; ' 

Crown Granta.— Crown grants are exempted from the operation of the Act by the 
Crown Grants Act, 1ft of 1896, sec. 2. See Appendix IV. 

intormetstian-ciauM. 3 ‘ In this Act, unless there is something 
repugnant in the subject or oontext— 
y immoveable property ” does not include standing timber, 
growing crops, or grass (pp. 15-18) : 

“ instrument ” means a non-testamentary instrument 

(p.18): 

“ attested ” in relation to an instrument, means and shall 
be deemed always to have meant attested by two or more 
witnesses each of whom has seen the executant sign or affix 
his mark to the instrument, or has seen some other person 
sign the instrument in the presence and by the direction of this 
executant, or has received from the executant a personal 
acknowledgment of hia signature or mark, or of the signature 
of such other person, and each of whom has signed theinstru* 
ment in the presence of the executant ; but it shall not be 
necessary that more than one of such witnesses shall have been 
present at the same time, and no particular form of attestation 
shall be necessary (pp. 18-20) : 


► 


“ registered ” means registered in a Province under the 
law for the time being in force regulating the registration of 
documents (p. 20): 

“ attached to the earth ” m£ans (p. 20)— , 

(a) rooted in the earth, as in the case of trees and shrubs 

(p.21); 

(b) imbedded in the earth, as in the case of walls or 
buildings (p. 22 ) ; or 

(cj attached to what is so imbedded for the permanent 
beneficial enjoyment of that to which it is att»che<l 
/ (p. 25) : ’ ' "4 


actionable claim ” means a claim to any debt, other 
than a debt secured by mortgage of immoveable property or 
hypothecation or pledge of moveable property,, or to any 
1 interest in moveable property not in the 
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either actual oz constructive, of the claimant, which the Civil* 
Courts recognize as affording grounds for relief, whether such 
debt or beneficial interest be existent, accruing, conditional 
or contingent (p. 25) ; 

'* a person is said to have notice ” of a fact when he actually 
knows that feet, or when, but for wilful abstention from an 
inquiry or search which he ought to have made, or 'gross 
negligence, he would have known it (p. 25). 

Explanation I. — Where any transaction relating to immove- 
able property ts required by law to be and has been effected by 
a registered instrument, any person acquiring such property 
or any part of, or share or interest in, such property shaU be deemed 
to have notice of such instrument as from the date of registration 
or, where the property is not all situated in one sub-district, 
or where the registered instrument has been registered under sub- 
section (2) of section 30 of the Indian Registration Act , 1908, 
from the earnest date on which any memorandum of such registered 
instrument has been filed by any Sub-Registrar within, whose 
sub-district any part of the property which is being acquired, 
or of the property wherein a share or interest is being acquired, 
is situated [p. 32) : 

Provided that — 

(1) the instrument has been registered and its registration 
completed in the manner prescribed by the Indian 
Registration Act, 1908, and the rules made thereunder, 

(2) the instrument or memorandum has been duly entered 
or filed, as the case may be, in books kept under section * 
51 of that Act, and 

(3) the particulars regarding the transaction to which the 

instrument relates have been correct 1$ entered in the . 
indexes kept under section 55 of that Act (p. 34). • • * 

Explanation II. — Any person acquiring any immoveable 
property or any share or interest in any sum property shaU be 
domed to have notice of the title, if any, of any person who is 
for the time being in actual possession thereof (p. 35). 

, Explanation III. — A person shaU be deemed to ham had 
notice of any fact if his agent acquires notice thereof whilst 
acting ondtis behalf m the course of business to which that fad 
materigl {p. 39) : 



Provided that, if theagentfrau dwientlg oonoeak the. facti 
the principal shaU not be charged with notice thereof asagmnst 
any person who was a party to or otherwise oognkant ofthefiaud 
(p. 42 ). 


(1) Amendments, — The only amendment made in this section by the Amending 
Act of 1929 as in the definition of notioe. Prior to the amendment the defi ni tion was 
as follows : — 

“And a person is said to have notioe of a fact when he actually knows that feet 
or when, but for wilful abstention from an enquiry or search which he ought to 
hare made, or gross negligence, he would have known it, or when information of 
the foot is given to or obtained by his agent under £he circumstances mentioned 
in the Indian Contract Act, 1872, section 229.“ t 

This definition has been amended and supplemented by three Explanations whioh 
are new and whioh settle the law in several matters of great importance which will be 
discussed in detail in the note on that part of the section. For the present it is sufficient 
to say that Explanation I sets forth the conditions that must be satisfied in order that 
registration of a deed should operate as notice of that deed; that Explanation II enaots 
that aotual possession is notice of the title of the person in possession; and that in Expla* 
nation HI the omission of the reference to sec. 229, Indian Contract Act, makes it dear 
that, in the absence of fraud, a principal is affected with notioe of facts of which his 
agent has constructive notice. 


Explanation I was subsequently further amended by sec. 2 of the Transfer of Property 
(Amendment) Act, 1930 (5 of 1930), to provide for cases in whioh the property is situate 
in several districts, and for cases in which the deed is registered in a district other than 
that in whioh the property is situate, under sec. 30 (2) of the Indian Registration Act. 

Immoveable Property . 

(2) Immoveable property. — The distinction between moveable and immoveable 
property was explained by Holloway, J., in an old Madras case (m) as follows : — “Moveabil- 
ity may be defined to be a capacity in a thing of suffering alteration of the relation of 
place. Immoveability incapacity for such alteration. If, however, a thing cannot 
change its place without injury to the quality #by virtue of whioh it is, what it is, it is 
^immoveable. Certain things such as a piece of land are in all circumstances immoveable. 
Others such as trees attached to the ground are, so long as they are so attached, 
immoveable; when the severance has been effected they beoome moveable.” ft 


A 


The definition of “immoveable property” in the General Clauses Act Is not 
exhaustive* That definition is as follows : — “Immoveable property shall include land 
Jpnsfits to arise out of land, and things attached to the earth.” 


• The Transfer of Property Act defines the phrase “attached to the earth” but 
gives no definition of immoveable property beyond excluding standing timber, growing 
crops and grass. These are no doubt excluded because they are only useful as timber/ 
com taul fodder after they are severed from the land. Before they are so severed 
they passon transfer of the land under sec. 8 as things attached to the earth. 

A “benefit to arise out of land” is an interest in land and therefore i m moveable 
property, The first Indian Law Commissioners in their report of l|79 said that they 
had “abetajged taom the almost impraeticable task of defining tim yarftoM of 

i nterests m imro things which are considered immoveable property.” fhn 

-.ry>*^.,i tj'i ii '( i i ll '• ii' iHi*.iWF , i ■ I 'l' ' I .». ; 1 - i. y'" —— — I — ■ r r^ ■ *™ ” 1 I I ) will', . -' ,11 
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A*», howsvw, expraaly include. m immoveable property benefit* to <uJM* 
fitif of land, hereditary alkmaaoe*, right* of way, light*, feme* and firiterie*. 
Hs» definition of immoveable j>roperty in the General Clause* Act applies to 
this Act (n), following have been held to be immoveable property:— a 

m mmhaean or annual allowance -charged on land (a), a right to collect dues at a fair 
held on a plot of land (p) ; a hat or market (q) ; a right to possession and management 
of * saranjam (r) ; a malikana (s) ; a right to colleobrent or jana (/) ; a life interest in tho 
Imnne of immoveable property (u); a right of way (r ) ; a ferry (to); and a fishery (a). On 
the other hand a royalty is not immoveable property (y ) ; nor a right to recover main- 
tenance though charged on land (z) ; nor the right of a purchaser to have the land 
purchased registered in his name (a)* 

With reference to the Limitation Act the Privy Council said that the words 
immoveable property were dted as something less technical than “ real, ” and included 
all that would be real property under English law and possibly more, and that if the 
nature and quality of the property can only be determined by Hindu law and usage, 
the Hindu law may properly be invoked for the purpose (6). Accordingly a todagiras 
hak or an inamdar’s right to an annual payment from a village is immoveable property (c). 
For the same reason a priest's right to recover dues at a funeral (d) ; a right granted 
by the Peshwaa to levy toll on exports of grain (s) ; and a right of assessment (/) have 
been held to be immoveable property. On the other hand a pala or turn of worship 
is moveable property (g). A yajman vritti though treated as immoveable property is 
not immoveable property in the proper sense of the wprd and the assignment of a right 
to oolleot offerings from yajmans for a period of years is not a lease (h). A vested 
remainder is immoveable property (i). 

An equity of redemption is immoveable property (j), and so is the mortgagee's 
interest in the immoveable property mortgaged (&). There are many conflicting decisions 
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STANDING TIMBER* 


Sm to whether a mortgage debt it immovable property, but ainee a mor tgage debt hat 
beta excluded from the definition of an actionable daim by Act % of 1900, ft atemt that 
a mortgage debt it to all intente and pnrpotet immoveable property (!), though for the 
purposes of attachment it it treated as moveable property (*»). A Rail Bench of the 
Rangoon High Court hat said that a mortgage, being a transfer of an interest in 
immoveable property, it immoveable property and that a suit to enforce a mortgage it 
a suit for land under the Letters Patent of the Chartered High Courts (it). 

(3) Standing timber. — Standing timber are trees fit for use for building or repair- 
ing housea^o). This is an exception to the general rule that growing trees are immoveable 
property (p). A fruit bearing tree would not be standing timber and would be nltaaod 
at immoveable property (q ) ; but the benefit of an agreement for the felling of trees to 
be oonverted into charcoal would be moveable property (r). A mango tree it immoveable 
property unless according to the custom of the locality it is’used for building in which 
case it would be standing timber (*). A mahua tree is not standing timber (I) nor palm 
or date-trees used for the purpose of drawing toddy (w). A neem or shisham is standing 
timber and is not immoveable property (v). A babul tree is timber (to). 

(4) Growing crops. — These are not limited to annual crops or emblements as 
they are called in English law. Growing crops have been held to include all vegetable 
growths which have no existence apart from their produce such as pan leaves (x) and 
sugar-cane (y). 

(5) Grass.— Grass is moveable property, but it would appear that a right to out 
grass would be an interest in land and therefore immoveable property. A sale of 
growing grass to be mown and made into hay by the purchaser has been held in English 
law to be an interest in land (z), but not so if the vendor has to out the grass and deliver 
it to the purchaser (a). The definition does not make this distinction. In a Madras 
Full Bench esse (6) Collins, C.J., said — “ It has long been settled that an agreement for 
the sale and purchase of growing grass, growing timber or underwood, or growing fruit, 
not made with a view to their immediate severance and removal from the toll and 
delivery as chattels to the purchaser, is a contract for the sale of an interest in land ” (6)* 


(5A) Moveable property. — There is no definition in the Act of moveable property, 
but moveable property has been defined in the General Clauses Act to mean 44 property 
of every description except immoveable property.** Standing timber, growing crops and 
gjfass are excluded from the definition of immovable property in thp» Act and are 
included in the definition of moveable property in the Indian Registration Act. 
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; Vtfv-^V- ••/ . ■* Instrument. . •• . 

Instruments — The ddMte udodai * lifl. The word ia«tettmth need 
te the eeoee defined m Some v. Memgmmmei (c) as being not only evidence of the (rh&mo. 
*ton hat the transaction itself . 

* Attested . . 

(7) Attested.— The definition of the word “Attested” was inserted by the 
Transfer of Property (Amendment) Act, 1926 (27 of 1926), And was farther Amended 
by the insertion of the words “end shell be deemed Always to have .meant” by the 
Bepealing and Amending Act, 1927, to show that the definition had retrospective effect. 

In English law attestation implies that the attesting witness was present at execution 
and can testify that the deed was executed voluntarily by the pepper person (d). Before 
1912 tile Courts in India were sharply divided as to whether the word is used in this 
narrow sense in the Transfer of Property Act or whether it includes attestation on 
admission of execution as in the Indian Succession Act. The Allahabad and Bombay 
High Courts put the latter which was the wider construction upon the word (e), while 
the Madras and Calcutta High Courts favoured the narrower construction (/), subject 
perhaps to relaxation in the case of pardanashin women (p). In 1912, however, the 
Privy Council in the case of Shamu Patter v. Abdul Kader (6) held that an attesting 
witness must have seen the executant sign. The Transfer of Property (Validating) Act 
26 of 1917 was passed to validate instruments attested on admission of execution in 
reliance on the Allahabad and Bombay decisions. Shamu Patter's case was followed 
until the enactment of Act 27 of 1926 which inserted*' in the Transfer of Property Act a 
definition including attestation on acknowledgment of execution (•). This Act being 
declaratory of the law was held in the under-mentioned case (j) to be retrospective. 
In other oases, however, it was said that the words “ attest means ” cannot have the 
same meaning as u attest always meant" (i), and the Legislature by Act 10 of 1927 
further amended the definition by adding after the word “ means ” the words “ and 
shall always be deemed to have meant." This makes it clear that the definition is 
retrospective (l). A party to a deed is not competent to be an attesting witness (m), 
but if not a party to the deed a person interested in the transaction may be an attesting 
witness (n). An illiterate witness may attest the signature of the executant by making 
his mark (o). 
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Qanga v. Shiam Sunder (1004) 86 All. 69 ; 

Hmnji v. Bad Parvati (1908) 87 Bom. 91. 
GMndraY. Befog (1899) 26 Cal. 846 ; Abdul 
v. Salimun (1900) 87 Cal. 190 ; Shamu 
Patter v. Abdul (1908) 81 Mad. 216. 
Narmongal JSarain v. Gauaur Singh (1907) 
18 Cal. W. N. 40,81 1. 0. 109: Surur Jigar 
Arnum v. Barada Kants (1910) 87 Cal. 
586, 6 I. C. 689. 

(A) (1912) 36 Mad. 607, 991. A. 218, 16 1. C. 850. 
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AM. 264, 19 1.0. 461; Padarath v. Hem 
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90 I. C. 8661 Parttmatiaa v. Krithna 
(1918) 41 Mad. 686. 49 I. C, 988; Soma 
Has v. Vmmafee (1928) 46 Mad. 64, 71 

X. O. 168,J*88) A.M. 96; Qmga Perthad 
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26, 99 I. C. 161, (*27) A. A. 1 F. B., 
dissenting from Mohammadi 1 Bibi v. Ka$m 
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Balhhdddar v. Lakrhmi Bat 
(1930) 88 All. LJ. 688, 186 1« C. 607. ('80) 
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(/) Abinaeh Chandra ▼, Daearath (192m 56 Cal. 
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772. 102 X.C. 408, (**8) JU S. 101 ; 
MatUkOim r v. MU Md (WOO) 18 AH. " 
I.. J. 428, 128 I .C. B07 A rm A -A. 860; 

i. j. lMi. lio i'T.'oK, am Li, mo.‘ 

5mI y. CkrUf (1881) 7;«. 39. 6. *14, 510. 
Hmh fMn . t. 8<un) g.M nooijr t^iSSk. 
41. 1MLO. 40*7c5l)A. O. f. 8. 



ATTACHED TO THSgSARTH* 


I* 


I The Motion requires that the attesting witaeas should have signed lathe pr ese nce of 
the exeoutaat (p), Where the exeoutant, e perdenashin My t sitting behind* curtefayput 
Imt hind out and made her thumb impreesiou on the deed in sight of the witness and then 
her husband signed and then the attesting witnesses signed as attesting witnesses the Bftey 
Council have held that the witnesses signed 14 ip the presenoe of the executant * * and the 
d o c umen t was duly attested (9). It is also necessary that the attesting witness should have 
signed lor the purpose of authenticating the signature of the executant (r), and not as a 
scribe (#) or as a person merely indicating his ooneent to the transaction (!). A scribe* 
however, igay perform a dual role. He may be an attesting witness as well as the writer. 
The feet that he signed as an attesting witness must be properly proved (u). Where, how. 
ever, in the presenoe of the executant it was stated that he had exeouted the deed and 
the executant did not oontradiob such statement, it was held that there was a suffi- 
dent acknowledgment (v). It is not necessary that the attesting witness must sign at 
any particular place (to). The signatures of the Registering Officer and of attesting wit* 
nesses on the Registration endorsement, although made alio 9 intuitu to satisfy the re- 
quirements of the Registration Act, have been held in some oases ( 3 ) to be a valid 
attestation, if affixed in the presenoe of the executant. But in some it has been held that 
it is not a valid attestation (y). See note “ Attested ’ * under sec. 59. 


Mere attestation does nob effect an estoppel, for attestation does not fix an attesting 
witness with knowledge of the contents of the document (z). Attestation does not of 
itself imply consent (a) ; though there may be circumstances which show that the 
attesting witness had knowledge *of the contents of the document he attested and 
consented (5). An attesting witness is not estopped by his mere signature unless it oan 
be established by independent evidenoe that to the signature was attached the express 
condition that it was intended to oonvey something more than a mere witnessing to the 
execution, and was meant as involving consent to the transaotion (e). See note 


(p) Abinash Chandra ▼. Dasarath, supra, criti- 
cising Radha Mohan v. Nripendra Nath 
(1028) 47 Cll. L. J. 118, 106 1. 0. 422, (*28) 
A. C. 164 ; Veerappa Chetiar v. Subramania 
Amor, supra ; Zemindar of PoUsvaram v. 
Maharaja of PUtapwram (1081) 64 Had. 
188, 186 I. C. 17, (*81) A. M. 140 ; Rama- 
nation v. Delhi Batcha (1081) 60 Mad. 
L. J. 803, 181 I. C. 840, r81) A. M. 
886; Mushrafi Began v. Lola Kundan 
Mjl088) 0 Luck. 12, 144 I. C. 860, (’38) 

w («) Lola Kundan Lai v. Musamnat Musharrafi 
Began (1086) 68 I. A. 826. 

(r) Paranasim v. Krishna (1018) 41 Mad. 685, 
48 1. 0. 088. 

(f) Abimash Chandra v. Dasarath, supra; Badri 
Prasad v. Abdul Karin (1918) 3 All. 264, 
10 1.0. 451: Jadunandan v. Surajdeo 
(1080) 62 All. 484, 182 X.C. 87, £30) 
A. A. £28 : Rambahadut v. Ajodkya (1016) 
• 1 Bit, I» J. 120, 84 1. 0. 870. 

(!) Sorter Barnard v. Alak Manjary (1024) 26 
Bem. ML 787, 88 1.0. 170, ( f 25) AP.0. 80. 
(a) Atagapm ChMar v. Ko Kola Poi (1040) 
lSfLO. 750, (1040) A. R. 184. 

{a) Au&Buittdn v. Abdul Sanad (1087) A. A. 

(») KM hrtfal v. Fatmabai (1044) A.B. 25. 
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61 Cal. 525, 88 C.W.N. 753, 161 l.C. 
1063, ('84) A.C. 772; Harkisandas v. 
Dwarkadas (1086) A. B. 04, 161 1. 0. 874 ; 
Kanehedilal v. Jabbarsha (1086) 166 I.C. 
686, (1036) A. N. 171; Parshotam Ran 
v. Kesho Das (1048) 26 Lab. 406. 

(V) Lachman Singh v. Surendra Bahadur Singh 
(1082) 54 All. 1051, 1982 All. L. J. 668, 
139 I. C. 1, ('82) A. A. 527 ; Chandrani ▼. 
. Lola Shoo (1081) 182 1. 0. 387, (*S1) A. O. 
* 146 ; Firm S . M. A . R. A . L v. it M. 

M, A. Firm supra ; Mt. Mushrafi Bsgam 
v. Kundan Lai, supra ; Ma Thien Shin v. 
Ma Ngtee Su (1080) 182 1. 0. 924, (1980) 
A.R. 211. 

Raj Lukhee v. Gfokool Chunder (I860) 18 
M.I.A. 200, 220; Banga Chandra v. 
Jagat Kishors (1016) 44 Cal. 166, 43 I. A. 
240, 86 l.C. 420; Bari Kishan v. Kashi 
Pershad (1914) 42 Cal. 876, 42 I. A. 64, 
27 l.C. 674; Hamidniga Sarfudin v. 

Nagindas Jioqnji (1 — 

86 Bom. L. E. 262, 
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it) 


Nagindas Jign# (1988) 57 Bom. 700, 
2, 146 I. C. 

Hussain v. Ji 

(1088) 14 Lab. 860, Ul I. C. 464, £33) 


886 , £ 88 ) 

A. B. 217 ; Fatal Hussain v. Jinan Shah 


A. L. 661 ; Sunder Kuer v. Shah 


Ram 


A. A. 42; 


Hofto dSiul (1044) A. L. 1 ; 

Sabapathi (1S4S) A. PC. 82. 


Ptmdunmt v. MarhuuUya (1022) 40 0*1. 
824, 40 1. A. 10, 66 1.0. 054, ('22) A. PC. 
20 . • 

Tarabag Khan v. Nanak Chand (1082) 188 
I. C. 268, (*82) A. L. 666 ; Bhagwst Bed v. 
Bank h Rai (1084) 160 L* 765, £64) 
A. P. OS, , See esses nadir note (s) above. 

( 0 ) Pandurmg v. hfar kan dsga , supra, # 



9S the transfer of property act. 

:^OqMl:«qinii or topUeii’ V nadir taction 41, AMtMoik need not be in any 
paftfeular form,a mere signature it sufficient (d). 

Registered . 

(8) Registered- — The registration must be valid according to the lew for the 
time bring in force. Thus if the description is not sufficient to identify the property (e)» 
or if tbereis « fraud on the lew of registration (/), or if the property is situate in a 
different circle (g) 9 or If the deed was not presented by the proper person (A), or if the 

. description is insufficient to identify the property (i), the registration" is *rid . — See 
Mullahs Indian Registration Act, 3rd Ed., p. 110. 

Attached to the earth. 

(9) Attached to the eartlL — The phrase “ attached to the earth” occurs in 
the definition of immoveable property in the General Clauses Act, and also in this Aot 
in sec. S with reference to the legal incidents oi immoveable property which pass, without 
express mention, on transfer ; and again in sec. 108(h) with reference to things a leasee 
may remove. The present section (s. 3) defines the expression 11 attached to the earth ” 
as including (a) things rooted in the earth such as trees, (b) things imbedded in the earth 
such as buildings, and (c) things attached to what is so imbedded, such as doors and 
windows. 


(10) English and Indian law Of fixtures.^— The English law as to fixtures is 
based on the maxim quicquid plantatur solo, solo ctdit (j) as to trees, and quicquid inaedi - 
floater solo, solo cedit (A) as to buildings, and the application of these maxims is varied 
by a mass of exceptions in favour of a tenant and in a favour of trade fixtures. The 
term fixture has no precise meaning in English law and is not found in Termes do la 
Leg (2), but it is generally applied to something annexed to the freehold. The classi- 
fication aB immoveable property of things attached to the earth bears some analogy to 
the English law of fixtures, but the maxims on which the English law is founded do not 
generally apply in India. Long before the Transfer of Property Act was en^feL 
Paramanick'a case (m) settled that it was the common law of India that bui 
other improvements do not by the mere accident of their attachment to the soil 
the property of the owner of the soil. The general rule laid down by a Full B 
the Calcutta High Court in that case as follows : — ' 


“We^hink it should be laid down as a general rule that, if he who 
' the improvement is not a mere trespasser, but is in possession under any bona _ 
title or claim of title, he is entitled either to remove the materials restoring the 
land to the state in which it was before the improvement was made, or to obtain 
compensation for the value of the building if it is allowed to remain for the 
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Alina** Chamdra y. Jkuamth (1029) 56 Cal. 
598,114 I. C. J84, (*29) A. C. 128. 

1 4j Nath v. Shoo sahoy (1891) 18 Cal. 556 ; 


v. Sobbarauudu (1895) 18 
Toth (1928) 


Wad. 864 ; Naha* Ltd v. bo# Nath 

82 Gal. W. V. 241, 118 1. C. 855, <*28) A. C. 
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nemtdm Ltd v. Bari Dost (1914) 41 Cal. 
972, 41 1, A. 110. 28 1. C. 687 ; Aiowmudh 
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MuHmmnUsa v, Abdul Hakim (lOOl) 28 
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: " Mkahnmniooa (1925) 1 Bane. 898, 91 I.C. 
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■■■: bmMoi the owner of the floil^tho opti<m of taking the boikiiiigt or «llo wing tha 
removal of the material remaining with the owner of the land to thof*$oaee*in 
which the, building is not taken down by the builder doting As continuance of 
any estate he may possess.** 

The Mahomedan law is the same (a). The Indian Legislature has departed from 
the E n glish law of fixtures in sec. 2 of the Mesne Profits and Improvements Act, II of 
1865, corresponding to sec. 51 of this Act (o), and again in sec. 108 (h) of this Act dealing 
with the lessee's right to remove fixtures (p). The Act inclines rather to the law as 
recognized by Hindu and Mohamedan jurisprudence (q). 

Things rooted in the earth . 

(11) Things rooted in the earth. — Trees and shrubs are immoveable property 
according to the definition in the General Clauses Act, but (his definition is subject to 
the exception made in this Act as to standing timber. Ir^ Rustomjea Eduljee Shet v. 
Collector of Thana (r), the Judicial Committee said that the trees upon the land were 
part of the land and that the right to cut down and sell those trees was incident to the 
proprietorship of the land. Trees growing out of a garden wall belong to the owner of 
the garden (s). A mortgage with possession of a fruit bearing tree with the intention 
that the mortgagee is to enjoy the fruit but not fell the tree is a mortgage of immoveable 
property (<). 

Trees and shrubs may be sold apart from the land, to be out and removed as wood, 
and in that case they are moveablg property (it). But if the transfer includes the right 
to fell the trees for a term of years, so that the transferee derives a benefit from further 
growth, the transfer is treated as one of immoveable property (v). But the fact that a 
permit to fell trees extends over a period of several years does, not necessarily imply 
that the transferee is to enjoy the benefit of further growth, and a permit to fell and 
remove trees for four years has been held to be a grant of moveable property (to). A right 
to collect lac from trees has been held to be immoveable property (»). 

In English law an unconditional sale of growing trees to be out by the purchaser, 
has been held to be a sale of an interest in land (y ) ; but not so if it is stipulated that they 
are to be removed as soon as possible ( 2 ). In Morgan v. Russell \a) an agreement to sell 
all the slag and cinder forming part of the soil on certain premises was held to be a contract 
to grant an interest in land. This was followed in a Madras case (b) where an agreement 
under which the plaintiff was given the right to regiove soil and earth from the defendant’s 
Mod, and was to level the plots after removal was held to be an agreement for sale of 
an interest in land. 


Things imbedded in the earth. 

(12) TblngB Imbedded In the earth. — A house being imbedded in the earth 
immoveable property and this is so even if it is sold for enjoyment as a house with an 

81 ) Secretary of State for Foreign Affaire v. 

• Charlemeorth Pitting <fc Co. (1902) 26 
Bom. 1 , 28, 1.A. 121. 

(o) JemaU Rani Rmethan v. NazanOC Sahib 
<1808) 27 Mad. 211. 

(?) ChgturbhMtj v. Bennett (1905) 29 Bom. 328 ; 

Bent Ram v. Kundan LaU (1899) 21 All. 

<98, 26 1. A. 68 : Sitabai v. Sambhu (1914) 

88 BSm. 716, 28 I.C. 140. 

(«) Mg&? Sheikh v. RaehikLal Ohoee (1910) 87 
XU. 816. 6 J.C. 796. 

ft .»£&&& ■«+* <1902) 24 JUL 

see w 

in Shis Bayed v. Potto Lai (1938) 54 All. 487, 

■ .140 1*0. 491, (*831 A Jt. 50. _ 

<*) Mathura Dae v. JaSubir (1906) 28 A1L 277 ; 

“ Mkattti V. PeaAoMfi*/ (1906) 29 Mad. 


853 ; Alieaheb v. Mohidin (1911) 18 Bom. 
L.E. 874, 12 I.C. 376 ; Nat tea v. Tangasela 
(1915) 38 Mai. 883, 885, 28 I.C. 102. 

(v) Seeni CheUiar v. Sanihanathan (1897) 20 
Med. 68 F.B. ; Reference (1889) 12 Mad. 
208 V.B. ; Sukry Kurdepa v. Goondakull 
(1872) 6 Msl. H.C. 71, Cf. Jones v. Flint 
(1889) 10 Ad. & El. 768. 

(u>) Raiendra v. MatMeo Khan (1929) 112 I.C. 
166, (’29) A.O. 98. 

(*) Parmanandy v. Birlphu (1909) 6 Kftg. LR. 

21, 1 LC. 908. • 

(tf) SeoreU v. Boxatt (1827) 1 Y. * I. 896. 
it) Marshall v. Orem (1875) 1 C.P.D. 86 . 

(O) (1909) 1 JLB.867. » , 

(’32) A.M/784; * 
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option to pull it down (c)> In Baglithlaw it fan* been Ml that tho general rule k the! 
whatever is annexed to the freehold becomes pert of the realty nnder the maxim 
fudoquid plcmUdure sola, solo oedil (d). This maxim does not apply in India ; urnwribskm 
the question whether e chattel k imbedded In the earth so as to become Immoveable 
property is derided by the same principles as those whkh determine what constitutes an 
annexation to thaland in JSngiklrlaw, This is a question which it k often difficult 
to determine. The classic instance k an anchor which may be imbedded in the land 
temporarily to hold a ship or permanently to support a suspension bridge. In Holland 
v. Hodgson (e) Blackburn J«, said : % 


“ There is no doubt that the general maxim of the law k that what k annexed 
to the land becomes part of the land ; but it is very difficult if not impossible, 
to say with precision what constitutes an annexation sufficient for this purpose. 
It is a question whiAi must depend on the circumstances of each case, and mainly 
on two circumstances, as indicating the intention, viz., the degree of annexation 
and the object of the annexation. When theartide in question is no further attached 
to the land than by its own weight it is generally to be considered a mere chattel 
see WiUeher v. Cottrell (/) and the oases there cited. But even in Buoh a case 
if the intention is apparent to make the articles part of the land, they do become 
part of the land : see D'Eyncourt v. Gregory (g). Thus blocks of stone placed one 
on the top of another without any mortar or cement for the purpose of forming 
a dry stone wall would become part of the land, though the same stones if deposited 
in a builders' yard and for convenience sakefc stacked on the top of each other 
in the form of a wall, would remain chattels. On the other hand an article may be 
very firmly fixed to the land, and yet the circumstances may be such as to shew 
it was never intended to be part of the land, and then it does not become part 
of the land. The anchor of a large ship must be very firmly fixed to the ground 
in order to bear the strain of the oable, yet no one could suppose that it became 
part of the land, even though it should chance that the ship owner was also the 
owner of the fee of the spot where the anchor was dropped. An anchor similarly fixed 
in the soil for the purpose of bearing the strain of the chain of a suspension bridge 
would be part of the land. Perhaps the true rule is, that articles not otherwise 
attached to the land than by their own weight are not to be considered part of the 
land, unless the circumstances are such as to shew that they were intended to be 
parted the land, the onus of shewing that they were so intended, lying on those who 
assert they have ceased to be chattels, and that, on the contrary, an article whiohffi 
affixed to the land even slightly is to be considered as part of the land unless the 
circumstances are such as to shew that it was intended all along to oontinuea 
chattel, the onus lying on those who contend that it is a chattel." v 

The two tests therefore are (1) the degree or mode of annexation and (2)the obj- 
of annexation. 

(13) Mode Of annexation. — In Wake v. HaU (A) Lord Blackburn said-- ** the 
degree and nature of the annexation is an important element for oonsideratKonrfor where 
a chattel is eo annexed that it cannot be removed without great damage to the land it 
affords a strong ground for thinking that it was intended to be annexed in perpetuity 
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knd J end as Lend Hardwick* said in Xante* v. Lawton («) «• Yoa shall not destroy 
tfe |Mpil thing by taking away the accessory to it.” Thus looms attaohed to the 
floor end beams of a mill (j), or tip up seats fastened to the floor of a cinema (k)»aradvsr» 
ttement boardings firmly imbedded in the earth have been held to be pert of the land (I)« 
Bat detains merely standing by their own weight (m), or brewer’s yets resting on brisk* 
work end timber (»), or tapestries which can be removed without structural injury to the 
house (o) hare been held to be chattels. 


(14) Object Of annexation. — The object of annexation is the more important 
oonaidfiF&flon (p). This is a question of fact to be determined by the eircumstaaoee in 
each case,an important element being the nature of the interest in the land possessed 
by the person who causes the annexation. Thus if a tenant for years or a tenant 
for life fixes tapestry to a wall, it may readily be inferred that he did not 
intend them to become fixtures ( q ) though the circumstances may show 
that he did so intend (r). Such an intention is mo A readily inferred in the 
case of a tenant in fee simple (a). Articles which may be removed without structural 
damage and even articles merely resting by their own weight are fixtures if they are 
added with the intention of permanently improving the premises. Thus in Monte v. 
Barnes (t) the tenant in fee simple of a house subject to a mortgage removed fixed grates 
from the various rooms of a house and substituted heavy * dog grates ' and it was held 
that he did so with the object of improving the house, and that they were fixtures which 
passed to the mortgagee. So a gas engine fastened by bolts and nuts to a concrete floor 
by a tenant in fee simple subject to ^mortgage (u), and looms in a mill fastened to beams (t>) 
and machinery fastened by bolts and nuts to concrete beds have been held to be fixtures 
belonging to a mortgagee {w). Looms in a mill fastened to the floor pass under an 
assignment of fixed machinery (x). 

(15) The same tests In Indian law.— The same two tests as to mode of annexa- 
tion and object of annexation have been applied in India. In a case under the Registra- 
tion Act, J enkins, C. J., held that machinery was not immoveable property as it had been 
erected by a monthly tenant (y). Greater stress is however laid on the mode of annexation 
for in Chatturbhuj v. Bennett (z) the court Baid that anything to be a fixture must be 
attached to the earth as that expression is defined in s. 3 of the Transfer of Property 
Act. A hut is immoveable property (a), even if it is sold with an option to pull it 
down (5). A mortgage of the superstructure of a house though expressed to be 
” exclusive of the land beneath ’ * creates an interest in immoveable property (c), for it 
iS permanently attached to the ground on which it is built. Similarly oil and flour mills 
and the machinery used in working them are fixtures (d). But a corrugated iron shed 
which rested by its own weight on the foundation prepared for it is a chattel which may * 
be removed by a lessee (e). 


(16) Trade fixtures. — With a view to encourage trade there has been in English 
a relaxation of the rules with reference to trade fixtures. These are regarded as 
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bcdeaeory lo tto bwdneM feOd toi m an annexation to tbe premieee. Thu* aoap boiHng 

^ ^ ; collieries (f) ; machinery told buildings erected ooacofliery 

by miners working under s local custom (l)ue hot fixtures. Similarly in India distillety 

vats in a house have been held to be moveables as they are for trade purposes and not for 

thebeneffoial enjoyment ofthfe house (i). But Ibis principle has no application where the 

article* are affixed by persons who are themselves owners of the land (j). 

Moveable Property. 

Moveable property. — There is no definition in the Act of moveable property, but 
moveable property has been defined in sec. 2 (0) of the Indian Registration Act, 1903, 
as follows ; — “ Moveable property includes standing timber, growing crops and grass, 
fruit upon and juice in trees and property of every description, except .immoveable 
property." * 

(3.7) Hire porch asd agreement. — The existence of a hire purchase agreement 
does hot affect the question of the intention of the annexation ( k ). This has been decided 
in cases where the contest was between the mortgagee of the premises and the person who 
had hired the machine to the mortgagor. 


Illustration. 

A gas engine was let out on the hire purchase system under an agreement in writing 
which provided that it should not become the property of the hirer until the payment 
of all the instalments, and should he removable by the owner on the failure of the hirer 
-v|opay any instalment. The engine was aflixed to the land of the hirer by bolts and screws 
fevwit it from rocking, and was used by him for the purposes of his trade. Default 
Shaving been made in the payment of the instalments, the engine was claimed by the owner, 
hod also by a mortgagee of the land, who took his mortgage after the hiring agreement 
and without notice of it, and had entered into possession while the engine was still on the 
land. It was held that the engine was sufficiently annexed to the land to become a fixture, 
and tbat any intention to be inferred from the terms of the hiring agreement that it should 
remain a chattel did not prevent it from becoming a fixture ; and consequently that it 
passed to the mortgagee as part of the freehold : Hobson v. Oorringe (1897) 1 Ch. 182. 


Attached to what is so imbedded. 

(18) Attached to what IB BO Imbedded. — The attachment must be as the seotiop 
says for the permanent beneficial enjoyment of that to which it is attaohed. Thus the. 
doom, windows and shutters of a house are attached to the house, which is imbedded in 
• tile earth, for the beneficial enjoyment of the house. They form part of the house and have 
no separate existence ( l ). So also with the moveable parts of fixed machinery. But 
if the attachment is not intended to be permanent the articles attached do not forin,^ 
of the house, e.g., window blinds and sashes (m), and ornamental articles such as pierglaBseffi 
and tapestry fixed by & tenant for life (a). ^ * 

A curious case is reported in the Solicitors Journal (o), where a hired machine which 
rested by it* own weight on the floor was driven by an engine which was a fixture ipabedded 
in the earth. The machine could be lifted and bodily taken away but it : wa* claimed that 
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it iv * fixture because H vu Attached to the engine* Eve, J*» however repelled this 
contention and said— “ With regard to the indirect attachment to the motive power, 
if I were to hold that that constituted a fixture, then every motive power would he a 
connection which would change a chattel into a fixture.” The same conclusion would be 
arrived at tinder this section, for the machine is not attached for the beneficial enjoyment 
of the engine and it is tiie engine that is subordinate to the machine. If a thing is embedded 
jn the earth or attached to what is so embedded for the permanent beneficial enjoyment 
of that to which it is attached, then it is part of the immoveable property. If the 
attachment is merely for the beneficial enjoyment of the chattel itself, then it remains a 
chattel, even though fixed for the time being so that it may be enjoyed. The question in 
each case is to he decided according to the circumstances. In one case an oil engine as 
part of acinema on the premises leased was held not to be immoveable property (p). 

The machinery of a cotton baling press which was placed in a building to shelter it 
from the weather is moveable property, for though the building is embedded in the earth 
the machinery was not put there for the beneficial enjoyment of the building ( q ). 


Actionable claim . 

(19) Actionable C laim . — The definition of actionable claim was originally in 
sec. 130. The chapter on actionable claims was remodelled by Act 2 of 1900 and th® 
definition was amended and inserted in this section. The definition is explained in the 
notes to sec. 130. 

Notice . 

(20) Notice.— The equitable 1 doctrine of notice which controls unconscionable 
transactions is recognised in various sections of this Act. For instance in sec. 39 if * 
transfer is made of property out of which a person has a right to receive maintenance, \ 
transferee takes subject to that right if he had notice of it, but not otherwise. Again w 
sec. 4&U A conveys to C property, which he had by a previous oontraot agreed to sell to B, 
then B can enforce the contract against C, if C had notice of it, but not otherwise. If O 
had notice of the prior contract, he purchases with knowledge that it was unconscionable 
of A to sell to him, and it is therefore unconscionable of him to buy. To the same effect 
is the second illustration to clause (b) of sec. 27 of the Specific Relief Act, 1872, and sec. 91 
of the Trusts Act, 1882. 

Notice may be either express or constructive, while notice to an agent is sometimes 
called imputed notice in so far as it affects the principal. 

• (21) Express notice. — Express notice or actual notice is notice wheretyr a person 
acquires actual knowledge of the fact. It must be definite information given in the courre 
of the negotiations by a person interested in the property, for a person is not b°umi to 
attend to vagne rumours or statements by strangers (<•). Notice must be given in the i 

lotion, for notioe given is a previous transaction may have been togotten (s). Mere 
eoiMenation is not enough, and in Uoyd v. Use*. «). I** Cmrn. thatan 
hftnmbranoer who alleges that a trustee has notioe of his incumbrance must prove that 
the blind of the trustees has in some way bsen brought to an inteiUgent apprehension of 
the nature of the incumbrance which has come upon the property, so ^* f***“j* u 
man. or an ordinary man of business, would act upon the information and 
his conduct by it. ” A mere statement either in Court or somewhere ^ Umt 
person jfaitu tide is not sufficient notioe toan auction purchaser of a deed if it» » 
dieotoeed at the ahetion sale (it), but w hen “» ertiop M m * de *° *** 
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patch—wy ft Is sufficient to put him to further inquto as to the interns* or tttle 
>kimed (if), and so It would Amount to coasinietiv* notice of tote which such inquiry 
would have disclosed (w). 

(22) C0H8tmctiye notice. — Constructive notice is the equity which tort c t em 
who ought to here known a foot, at if he actually docs know it. A well-known caw on the 
subject is Jones v. Smith (a) where the following classic passage occurs in the Judgment 
of Vice-Chancellor Wigram: — 


M It is, indeed, scarcely possible to declare a priori what shall be deemed 





constructive notice, because, unquestionably, that whioh would not affect one man 
may be abundantly sufficient to affect another. But I believe, I may, withsufficient 
accuracy for my present purpose and without danger assert that tint cases in which 
Constructive notice has been established resolve themselves into two classes ; first, 
cases in which the party charged has had actual notice that the property in 
dispute was in fact charged, incumbered or in some way Affected, and the Court 
has thereupon bound him with constructive notice of facts and instruments, to a 
knowledge of which he would have been led by an inquiry after the charge, 
incumbrance or other circumstance affecting the property of which he had actual 
notioe ; and secondly, oases in whioh toe Court has been satisfied from the evidence 
before it that tbe-frarby charged had designedly abstained from inquiry for toe 

very purpose of avoiding notioe .The proposition of law, upon which toe 

former class of oases proceeds, is not that the*party charged had notioe of a fact 
or instrument, which in truth related to the subject in dispute without his 
knowing that such was the case but that he had actual notice that it did so 
relate. The proposition of law, which the second class of cases proceeds, 
is not that the party charged had incautiously neglected to make inquiries, 
but that he had designedly abstained from such inquiries for toe purpose of 
avoiding knowledge— a purpose, which if proved, would clearly shew that he had 
a suspicion of the truth and a fraudulent determination not to learn it. If, in 
short, there is not actual notice that the property is in some way affected, and 
no fraudulent turning away from a knowledge of facts whioh toe res gestae would 
suggest to a prudent mind; if mere want of caution as distinguished from 
fraudulent and wilful blindness is aU that oan be imputed to the purchaser — there . 
the doctrine of constructive notice will not apply ; there the purchaser Will in equi^ 
be considered, as in fact he is, a bona fide purchaser, without notice." 


But Courts of equity had extended toe doctrine from oases of fraudulent turning *way.;- 
to eases of gross negligence, and in a later case (y) Wigram, V. 0., stated that theremight 
be * degree of negligence so gross (crassa negUgentio) that a Court of Jnstra ^ 
ft as evidence of fraud although (morally speaking) the party charged 
innocent. In truth, fraud and negligence are mutually exclusive conceptions bn t Cotrffcs 
Of equity extended their Jurisdiction from fraud to negligence and included gross fieglU 
gsrioo in toe doctrine of constructive notioe. In this respect the section^ ton 
2fcgli#h law. See note “Gross negligence,” p. 20 below. i , ; v; 


Constructive notice has been said to arise frour an irrcbutUbb pff o ram^ notioe. 
In Fhmh ▼. FWtt (*), Eyre, 0. B., said : ‘‘Constructive notice I tafcfl beio^ 
no mote than evidence of notion the pr es umpt ions of which ass to violent toat toe Ooart 
will not allow efen of its being oontroverted." Suok a prcsumptioii, wh lito it stol to be 
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fctebaltftbb (•), om aiin ody b * omb in wfcidi th* ptiiy Me riting fti bmwli nfGrnl 
docWh***^ The doctrine of oonttmm&m notice wffl «*:$b'.ap|lM 

when the party Meriting Hie benefit of that doctrine hea been guilty of Metreoyor fcnei 
in the transaction with constructive notice of which he seeks to effect e purchaser* end 
therefore e vendor who is bound to disclose en incumbreaoe oennot plead that the piixbhe- 
■er bed constructive notice of it (6). A decree-holder bringing his Judgment debtor’s 
pro p erty to sale oennot set up e mortgage to himself which he bee not disolbsed end 
pleed that its registration wee constructive notice to the purchaser (c). The dootrihe of 
constructive nptioe may be applied as against Government (d). 


This legal presumption of knowledge arises from — 

(1) Wilful abstention from an inquiry or search. 

(2) Groes negligence. # 

(3) Registration [. Explanation /]. 

(4) Actual possession [Explanation II ] . f 

(5) Notice to an agent [Explanation III]. 

(23) Wilful abstention from an Inquiry or search.— These words recall the 
expression used by Wigwun, V. C., in the passage quoted above (p. 26) from bis judgment 
in Jones v. Smith (c). In the corresponding sec. 3 of the Conveyancing Act (English), 
1882, now replaced by sec. 199 of the Law of Property Act, 1923, the words are “If such 
inquiries and inspection had been made as ought reasonably to have been made by him. 
With reference to the duty of a purchaser to investigate title, lord Selbome, ia Agra 
Bank v. Barry (/), scud : — 

“But if it can properly be called a duty, it ia not a duty owing t o tjfe 
pomlble holder of a latent title or aeourity. It ia merely the eourae which M#® , 
dealing bona fide in the proper and usual manner for hia own interest, ougMJIg^- 
Mn»q»H or hia solicitor, to follow with a view to hia own title and hia own security. 
If he does not follow that eourae, the omission ofitmaybea thing requiring to be 
a cco un ted for or explained. It may be evidence, if it ia not explained, of a 
inc onsistent with bona fide dealing, to avoid knowledge of the true state of the 


title.” 

The Caloutta High Court following this ease have construed the words “wilful abaten- 
tion from so inquiry or search” to mean such abstention as would show bona 

ffdes (y). Thus a person refusing a registered letter cannot afterwards plead *S® 
of its contents (*). The principle that means of knowledge is eqmvalent to knowledge 
has been applied to a banker’s pass book so as to fix a customer with 
ratification s entries therein (i). H a purchaser omite to to-peot ™ .t^invS 
J» affected with notice of all facte which he would have discovered upon a 
^Vstlnn rrf (Wrf jl Similarly omission by a purchaser to inspect entries in ibe Record 
Rifats wffl amount to wilful abstention from inquiry under this section (k ). * 
i registered, but the agent of a subsequent mortgagee omitted t o look into the 
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(f) Biit where ft charge m> aofe wglitewd, In thittooidirf ri^iti whicka 

•^ vfti bcM to ieii^ noties thereof by 

hii omission to inquire elsewhere <.y., the M«nk^dir 1 » office (m). 


Illustration. 

B borrows money from C and deports with C by way of equitable mortgage the 
tale deed by wh|eh he had purchased a property from A, The eale deed recites that part 
di the purchase money had been retained by B to pay A’s debts. B had not^paid these 
debts and C makes no inquiry as to whether he had done so. C has constructive notioe 
of i’s lien for unpaid purchase money, and the mortgage is subjeot to A’s lien : Altcar 
Chatty v. Jagannatha Aiyar (1928) 54 Mad. L.J. 109, 108 l.C. 291. 

Actual notice of a deed is constructive notice of the contents of the deed and of all 
other deeds to which it refers as affecting the same property. Thus when a deed of sale 
referred to a partition deed, under which the house had fallen to the vendor’s share, the 
purchaser was affected with notice of a right of pre-emption reserved in the deed of 
partition (») Before the passing of the Law of Property Act, 1925, a person taking a 
lease had constructive notice of restrictive covenants entered into by the freeholder (o), 
A person who agrees to buy a lease has constructive notice of the covenants in the lease 
but only if he had an opportunity of inspecting it (p ). The Calcutta High Court, however, 
has held that a person acquiring a lease by private transfer should oall for the title deed 
of the vendor and has constructive notioe of a term in the lease providing for a high rate 
of interest on arrears of rent (q). When executors borrowed money on an equitable 
mortgage of the testator’s title deeds, the mortgagee was held to have constructive notice 
of a oharge on the property mortgaged, created by the will under which the executors 
represented the estate, for if he had investigated the title, he would have had notice of 
the Will and its contents (r). The abstenaion from inquiry must be designed and due to a 
desire to avoid an inquiiy which would lead to ultimate knowledge. An omission to 
make inquiries is not sufficient (*). 


Illustration. 

S left his house and laud to his sous by his first wife, and appointed them executors 
of his will. He left Be. 30,000 to his sons by his seoond wife, charged on the aforesaid 
house and land. The sons by the first wife borrowed Rs. 52,000 from the bank and deposit- 
ed the title deeds of the house and land with the bank by way of equitable mortgage^ 
secure the loan. The will was not among the documents of title deposited. When the 
bank enforced their mortgage and brought the house and land to sale, the sons of the 
seoond wife claimed that their charge had precedence. If the bank had made inquiiy 
ae to how the mortgagors derived title from S 9 they would have had cognisance ofthcL 
will. The bank had theref or e constructive notice of the charge, and the ftai m^ thesonA 
by the second wife prevailed over the mortgage : Bank of Bombay v. Buleman (1909) W 
Horn. 1, 35 LA. 139, 1 1.0. 369. • . : 

In the oase last cited the mortgagors did not deal with the bank as executors* 
had dsilt as executors the bank would have been entitled to assume that they wtre acting 
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W the porposeof admioist ratftm (*). Bat even in that cue the bpnk bo«K 

•Actod wtth notice* if the circumstances of tiw tnaiftoUda (s.g., the ficithil ttoiaflrt^ 
whs to secure advances to the mortgagors personally) were such as to afford evidence 
that the executors were committing a breech of trust («). 

On the other hand notice to a purchaser by his title papers in one transaction will ^ 
not be notioe to him in a subsequent and independent transaction in whioh the instruments 
containing the recitals are not necessary to hi*s title (v). This principle was enunciated 
by Lord Rgdesdale in Hamilton v. Boys* (to)* end quoted with approval by Smith, ML B% 
in TreeeUian v. Caniffe (*), as follows : “If a man purchases an estate under a deed, which 
happens to relate also to other lands not comprised in that purchase, and afterwards 
purchases the other lands to which an apparent title is made, independent of that deed, 
the former notioe of the deed will not of itself affect him in the seoond transaction, for he 
was not hound to carry in his recollection those parts of a deed which had no relation 
to the particular purchase he was then about, nor to take notiefe of more of the deed than 
affected his then purchase.” 


Illustration . 


If B buys two properties X and Y from A, leaves part of the purchase money unpaid 
and then sells X to C and informs C of A'b charge for unpaid purchase money then 
C*b purchase of X will be subject to A'b charge. But if in the" following year C also 
purchases Y from B, and B omits to jnform C of A'b charge, the information O received 
when purchasing X will not operate as notice so as to make his purchase of Y 
subject to A*& charge. 


There is a well recognized distinction between deeds which must affect the property 
and deeds which may or may not affect it. Omission to inspect a deed which necessarily 
affects title and forms a link in the chain of title involves constructive notice and a pur* 
chaser will not be excused even if the vendor has expressly stated that the deed contains 
nothing affecting title (y). But a purchaser is not presumed to know instruments which 
are neither directly nor presumptively connected with the title and may only by possibility 
affect it (z). If the deed does not necessarily affect the property and the purchaser is 
told that it does not, he may rely on such an assurance (a). Thus in Jones v. Smith (6) 
the intending mortgagee inquired of the mortgagor and his wife if any settlement had been 
nripdfr on their marriage and was told that a settlement had been made which did not 
include the husband’s property. The mortgagee accepted this assurance and was not 
affected with notice that the property mortgaged was in fact included in the marriage 
settlement. 


«. Generally speaking constructive notice will not be inferred unless some specific cir- 
^pmstanoe can be shown as a starting point of an inquiry whioh if prosecuted would have 
Idhofiie discovery of the fact (c). If the purchaser is informed that there are charges he 
will bfi affected with notice of all charges whioh he could have ascertained on inquiry <d). 
Ifhe knows that rents are paid to some person other than the vendor, he wifi be 
aflfcet&d with notice of that person’s right (e). If he has knowledge that the deeds of 
title a*e in the possession of a third party, he has constructive notice why they are there. 
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of the pledge if the deeds prove to be pledgedto the baok{/). 

* Illustration. 


A borrows Re 7,000 from JB on an equitable mortgage of 10 bhigas of load and deposits 
^ original title deeds with B. A then idle 2 bhigas of the said land to O for Re. 4,700 
W gives a copy of the title deeds to C for inspection. O asked for the original deeds 
and <d said that he had not got them but promised to show them in a few days. A failed 
to do so and C made no further inquiry. C is affected with constructive notice of the 
equitable mortgage : Kshetranaih v. Harasukdae\1927) 31 Gal. W.N. 703, 102 I.G. 871, 
(’27) A.C. 538. #l 


(24) Gross negligence. — Mere negligence or “want of caution”, to quote the 
phrase used by Wigram, V.C., in Jones v. Smith {g) 9 is not penalized with constructive 
notice. The phrase * gross negligence ’ was invented by Courts of Equity in order to extend 
their jurisdiction. Equity cannot interfere with the legal title except in cases of trusts 
fraud or accident. Negligence is not fraud, for negligence implies indolence and indiffer- 
ence while fraud is active dishonesty. But in extreme cases Courts of Equity got over the 
difficulty by assuming that the negligent person had wilfully shut his eyes to circumstance, 
which called for enquiry. On this assumption gross negligence was evidence of a fraud- 
ulent design which gave the Court of Equity jurisdiction to interfere (A). So in a passage 
already referred to Wigram, V.C., said that gross negligence was “a degree of negligence 
so gross (crassa negligentia ) that a Court of Justice may treat it as evidence of fraud — 
impute a fraudulent motive to it — and visit it with the consequences of fraud, although 
(morally speaking) the party charged may be perfectly innocent” (•). Again in Wars v. 
Lard Bgmont (j) Lord Cranworth said — "The question, when it is sought to affect a pur- 
chaser with constructive notice, is not whether he had the means of obtaining, and might 
by prudent caution have obtained, the knowledge in question, but whether the not obtain- 
ing it was an act of gross or culpable negligence.’ ’ In more modem times the Courts in 
England have departed from the doctrine thus laid down in the earlier equity cases in 


two respects. First the adjectives ’gross’ and ’culpable’ as' applied to negligence have 
been subjected to considerable criticism. Lord Cranworth himself said in the later case 
of Ootyer v. Finch (k) : ’’Cases are verg difficult to deal with when you are obliged to uso 
vituperative epithets of that sort in order to enunciate a principle.’ ’ In Wilson v. Brett ft) 
the same learned Judge said that gross negligence is ordinary negligence with a vitupera- 
tive epithet. Roraer, J .iaThe City Equitable Fire Insurance Company's case (m)axplain6d 
that the real distinction between gross negligence andordinary negligence ties in the differ- 
enee between the extent of duty to take care imposed in each case. Secondly the equitably 
doctrine that gross negligence is negligence which amounts to fraud h as also been dm 
putted from. It was criticised by Fry, L.J., in Northern Counties qf EngtitndFirsInsmr* 
dnes Co* v. Whipp (a) as involving an inconsistency, for fraud ’’leads men to 'doer 
omit doing a thing not carelessly but for a purpose.” Negligence does not as in the 
Oo m n i o n law import the existence of a duty to the publio, for as Fry, L.J., saidja thecaet 
last cited title deeds are not analogous to ferocious dogs which the owner is undar a 
general doty to keep in safe custody. Lord Cranworth had said in Ootyer v. Finch (o) 
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«M “what constitutes grow negligence U always exosssively difficult either to define, 
dir by w my of antieipatioii, to illustrate." In Duron t. Jfsctletos (j») Lord Belbome 
nfened gross ueg igenoe to the doctrine of estoppel. “But it most be something/’ 
said Icrd Selbome, “ which raises a positive equity against him, upon the principle which 
in equity, as distinct from law, is conveniently designated by the term 'estoppel’. In ,, 
other words, the man who has conducted himself in such a manner is not entitled to deny 
the troth of his own representations if it be a case of express representation— he is not 
entitled to deny being bound by the natural consequences of his own aots, if it be a o rife 
of positiv&aots — he is not entitled to refuse to abide by the consequences of his own wiftmi 
and unjustifiable neglect, if that is the nature of the case. By one or other of those 
means he may have armed another person with the power of going into the world under 
false colours ; and if it be really and truly the case that by his act, or his improper 
omissions, such an apparent authority and power has been vested in that other person, 
be is bound upon equitable principles by the use made of tlyrt apparent authority and 
power." 


This is a correct statement of the principle and the rule that is followed in England 
with reference to the postponement of legal mortgages is that laid down by Lord Lindley 
in Oliver v. Hinton (g) that 4 'to deprive a purchaser for value without notice of a prior 
inc.mbrance of the protection of the legal estate, it is not in my opinion essential that he 
Bhould have been guilty of fraud ; it is sufficient that he has been guilty of such gross 
negligence as would render it unjust to deprive the prior incumbrancer of his priority. 4 ' 
This case was followed by the Calcutta High Court in Lloyds Bank Ltd. v. P. E. Ouzdar 
dr Co. (r). Dissenting from the dictum of Jenkins, J., in Munindra Chandra v. Troylucho 
Nath (s) that "gross neglect ” in sec. 78 of this Act means neglect that amounts to evidence 
of fraud. 


Cases of gross negligence which estops a man from denying that he had notioe of a 
fact generally also fall under the heading "Wilful abstention from an inquiry or search" 
or under “Registration.” Thus if a purchaser is informed that the deeds of title are in the 
possession of a bank for safe custody and omits to make further inquiry of the bank, that 
is gross negligence which will affect him with notice if the deeds prove to be pledged with 
the bank (f). A gain the Privy Council have said that omission to search the register 
kept under the Registration Act may amount to groBS negligence so as to attract the "bon - 
sequences which result from notice (it). This ruling has been applied to omission to 
a&reh the revenue register (i»). Omission to inspect title of property which a purchaser 
has contracted to buy may amount to gross negligence ( 10 ), but not so omission to inspect 
title of an adjoining property which pritna facie the vendor is under no obligation to 
produce (x). Under the provisions of the U.P. Municipal Act, it was once held that 
it was no part of the duty of a purchaser to inquire whether the Municipal taxes in 
*ljpop60t of a house sold in execution of a decree were paid before thesale. The omission to 
inspect the Municipal registers on the part of the purchaser was, therefore, held not to 


Barnet (1804) 1 Oh. 25, at. p. 85. 

<f) (m5j58 COL 868, 181 1.0. 685, (’80) A.O. 

(f) M) >»■ CM. W.N. 750. 

# Imps riel Bank of India v. 1 7 Rai Cmw 
15m} 50 LA. 888, 1 tax. 687, 51 S5. 
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Ohetttar Firm (1086) 4 Bang. 286, 08 1.0. 
10, (’26) AJL. 105. 

Vox v. Muni Singh (1020) 117 1.0. MS, (*20> 
A.B. 64. 

Doorga v. Banov MadhubJISSO) 7 CU. 186. 
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beaeon«truetiveiK>ticeofth«iK>iipayia6Dt of miohtaxes But this decision*** overruled 
m appeal in which it was held that any person purchasing property within, the 
municipal limits was bound to inquire whether any municipal taxes in respect of (he 
property are in amass (y). 

* Cases in which priority is lost by gross negligence are cited under sec. 78. For the 
present one illustration may suffice : — 



Illustration . 


& deposited title-deeds of his house in Calcutta with bank N to secure an overdraft 
in his aooount. Subsequently O represented to the bank that he wished to sell his house 


in order to clear his overdraft. According to the usual practice the bank should have 
delivered the title-deeds to their solicitor in order to arrange for their inspection by the 
solicitor of the prospe 2 ti ve^urchaser. But O represented that if the prospective purchaser 
knew that the deeds were pledged he would beat him down in price and asked that the 
deeds be returned to him. Bank N complied and departing from the usual practice 


returned the deeds to O. O then mortgaged the house to another bank L. Bank N was 
"guilty of gross negligence which enabled O to induce bank L to advanoe money on the 
house as if it was unincumbered. The mortgage of bank N was postponed to the mort- 
gage of bank L: Lloyds Bank Ltd . v. P. E. Ouzdar ds Co. (1929) 56 Cal. 868, 121 I.C. 625, 
(’30) A.C. 22. 


Sale of part of property . — Under the proviso to sec. 55 (3), on selling part of the 
property the seller is entitled to retain all the doounients of title. Having regard to this 
provision, the purchaser of a part would not be held guilty of negligence in allowing the 
title-deeds to remain with the seller. It would, however, be prudent of a purchaser of 
part, not getting the deeds, to stipulate that he should be allowed to endorse notice of the 
sale on the deeds retained by the seller. As registration is constructive notice the risk 
to the purchaser is slight, but in the abscenoe of a statutory provision making it 
compulsory to endorse notice of sale of part of the property on the documents retained, 
there is scope for the seller committing fraud on a third party, e.g. t by depositing 
title-deeds with intent to create security thereon. 


^ Registration when notice. 

(26) Registration as notice— Explanation I.— Explanation I supersedes the 
former case law as to whether registration of a document under the Registratign 
Act is constructive notice of its oontents. The Bombay and Allahabad High Comfla 
had held that registration is notioe (z). The Madras High Court had held that registration 
• Is not notioe on the ground that if the Legislature had so intended it would hare said 
so ( 0 ). The Caloutta High Court in some cases took the sente view as Madra*(6); but 
the prevailing view in Calcutta was that whether registration operates as notice depend* 
upon the oiroumstanoes of each case, i.e. f whether or not the omission to seareh the* 
register taken with the facts of the case would amount to gross negligence so as to attract 
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Damotara v. So masond ar a <1889) 12 Mad. 
429.486- BansMOmt v. AunomM (1905) 
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Ibe oomulpjiftM whloh nnh from notice (e). The Privy Counoil in TUakfhari Lot v. 
Khadan Io2 (d) reviewed all the Indian decisions, and approved of the decision of 
Sir Lawrence Jenkins in Manindra v. Troylucko Nath (e) that the question was not one 
of lew hot of fact to be determined according to the circumstances of each ns no Their 
Lordships stated that they were impressed with the view that though registration had 
been held for two centuries not to operate as notice in England, yet the Indian Legislature 
when framing different Registration Acts and the definition of notice in the Transfer of 
Properly Act had omitted to enact the principle that registration is notice. This omission 
has now been supplied. The definite rule now enacted the effect of which is to 
all purchasers to exercise diligence in examining titles recorded in the register avolis 
the uncertainty and the risk of perjury involved in taking parole evidence as to whether 
the omission to search the register should in any particular case be attributed to gross 
negligenoe. It also fulfils the chief object of registration, which is to provide a record 
on which ©very person dealing with property can rely for full and eomplete account 
of all transactions by which his title may be affected (/). % The rule that registration 
amounts to notice has been adopted in England by sec. 198 of the Law of Property Act, 1925. 

In the Punjab where the Act is not in force, it has been held that the question^ 
whether registration operates as notice depends upon the facts of each case (g). 

Where a dooument is not compulsorily registrable its registration does not amount to 
constructive notice (A). 

(26) Any person acquiring. — These words indicate that registration is notice 
to transferees subsequent to the registration, (t) while the registration of a subsequent 
transaction is not notice to prior transferees (j). 

In an Allahabad case (k) Sir John Edge Baid that any reasonably prudent man who 
was bringing a suit on a mortgage ought to search the registry in order to ascertain what 
were the dealings with the property whether the dealings were anterior to or subsequent 
to his mortgage. This observation goes too far, and it can only have reference to 
the joinder of parties to the suit. Subsequent incumbrances cannot affect a title 
that Has vested. A prior mortgagee ought to join a subsequent incumbrancer in a suit 
for sale ; but if he does not do bo the result is that the decree is not binding on the 
encumbrancer ( l ). 

The registration of a puisne mortgage is not notice to a prior mortgagee ( m ). Nor is 
registration of a submortgage notice to the mortgagor (« ). 


Illustration . 

1. A mortgages property to B who grants a submortgage to C, A in ignorance 
of the submortgage pays the mortgage debt to B. The fact that the submortgage is 


, (c) Monindra v. Troylucko Noth (1800) 2 Cal. i 
W.N. 750; Bumoari v. Bamjee (1002) ‘ 
7 Cal. W.K. 11 ; Atul Kristo v. Mutty Lai 
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130, 40 All. 407, 45 LO. 798, (’18) A.PC. 
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registered does not amount to notice of the snbmoxtgage & A *6 as to vitiafb the payi 
ineht : Sahadev v. Ghekh Papa (1905) 29 Bom. 199. 

^ An equitable mortgage by deposit of title-deeds is entitled to priority over a 
subsequent registered mortgage.for it is a perfected conveyance and not merely an oral 
.agreement to which sec. 48 of the Registration Aot applies (o). Express provision 
is now made in this behalf by a proviso inserted in that section of the Registration Act 
by Aot 21 of 192ft* 

Required by law to be registered . — Registration is not notice when there is no dut^ 
to search the register. A mortgages his goods to B by a registered mortgage but retains 
the goods in his own possession. A then sells the goods to C who is not aware of the 
mortgage. C acquires a good title to the goods, for the law does not require the registra- 
tion of mortgages of moveables and there was no duty cast upon him to search the register t 
Backer Khorasanee v. Ahmed I email (1927) 5 Rang. 63ft, 634, 106 I.C. 355, (*28) A.R. 28. 

(27) Time from wrfch registration operates as notice.— If the instrument 
H^ias been registered in the same registration sub-district as that in which the property 
jjflps situate, it operates as notice from the date of registration. This is because 
"*any person seeking to acquire an interest in the property would inspect the register of 
that sub-district when investigating title. If, however, the property is situate in several 
sub-districts, or if registration has been effected under sec. 30 (2) of the Registration 
Aot in another district, the registered deed will not operate as notice until memorandum 
of such registration has been received and filed by the Sub-Registrar of the sub-district 
in which the property is situate under sec. 66 of the*,Registration Aot. The reason for 
this distinction is obvious, for the purchaser could not be expected to search the registers 
of other subrdistriots. In Alliance Bank of Simla v. Bhai Kahan ( p ) a mortgage-deed 
affeoting properties in more than one sub-district was registered at Lahore, and the 
Chief Court held that a purchaser of one of the properties ill a different district had notice. 
The oourt said — “As to the registration of the deed being effected in Lahore the force 
of the argument is weakened when it is remembered that, when a deed affeoting properties 
in more than one district is registered in Lahore, a copy is sent for record to each district 
in which any part of the property is.** The point as to the time from which the registra- 
tion operated as notice did not arise in this case but this is now settled by the 
amendment made in Explanation I by Act 5 of 1930. See note supra “ Amendments.** 


(28) Registration is notice of registered Instrument.— If an instrument 
is registered in the manner prescribed' by the Registration Act, a party cannqt 
be heard to say that he searched the register without finding it, for he must take 
^ the consequences of his want of diligence ( q ). Notice of a deed is notice of all material 
facts affeoting the property which appear on the face of the deed, or can be reasonably 
inferred from its contents (r). It is also notice of all documents recited in the deed and 
which an examination of the deed would have disclosed, provided the deed forms part* 
of the chain of title and so necessarily affects the property (a). When a mortgagees’ 
mentioned in a conveyance the purchaser has constructive notice of other incumbrances 
referred to in the mortgage. The report of a very old case — Bisco y. Bari of Banbury (t) 
-—contains the following passage : — “ But my Lord Chancellor declared ; that there 
was sufficient notice in Law, or an implied notice, for the mortgage to Hewet was except- 
ed in the Defendant’s Conveyance, and therefore they could not be ignorant of the 
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Mbdfege, and ought to have seen that, and that would have led them to the other Duds 
in which, pursued from one to another, the whole Case must have discovered 
to them." 


Illustration. ''"'-V.-a. 

• ■ ■ 

A and his half brother B effected a partition of the family property, and the deed 
of partition contained a mutual covenant that if either brother agreed to sell his sham 
of the family house, he would give the other a right of pre-emption. B sold his half share 
of the house to C by a deed which described the share as acquired under a deed of 
partition. C had constructive notice of the covenant of pre-emption : Rajaram v. 
Krishnasami (1893) 16 Mad. 301. 


The Bombay High Court had in some cases held that registration did not operate as 
notice of unregistered instruments referred to in the registerell deed («). Theso oases 
it is submitted are no longer law. * 

’? 

(29) Provisos. — The provisos to Explanation I call for no comment. The first | 
proviso merely repeats what is enacted in the fifth paragraph of the seotion that registration 
must be according to law. The second and third provisos make it dear that a purchaser 
will not be affected with notice of any fact which has not been correctly entered in the 
registers and indexes kept by the Sub-Registrar. In Qordhandas v. Mohanlal (v) the 
Bombay High Court held that the purchaser was not affeoted with notioe of a registered 
agreement restricting the use of the* property purchased because it was not shown that 
the agreement was indexed in relation to the property sold. 


A mere defect of procedure will not invalidate registration (w). Cases have occurred 
in which immoveable property which ought to be registered in Book No. 1 has been 
registered in the Miscellaneous Register Book No. 4. There is a conflict of decisions as 
to whether such registration is valid ( x ) or invalid (y). However that may be. the 
second proviso shows that Buch misplaced entries will not operate as notice ( 2 ). 


Record Of rights. — Omission by a purchaser to inspect entries in the reoord of 
rights will, as already stated (p. 27), amount to wilful abstention from inquiry under 
the first part of the definition of notice (a). 


• Possession as notice of title. 

(90) Actual possession as notice of title— Explanation II.— Explanation II 
settles the law that actual possession is notice of such title as the person in actual 

possession has. 

• 

Before the am ending Act there had been some uncertainty in the decisions. Before 
the ^Transfer of Property Act abolished optional registration of the specific transfers dealt 
with iif the Act. oases arose in which it was held that possession under a prior unregistered 
deed was notioe to the holder of the subsequent registered deed so as to deprive him of 
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priority. The High Courts of Bombay (6), Madras (c) and Allahabad (d) held that possesrion 
900 anted to notice of such title as the person in actual possession may have, and that 
Ufany person took a mortgage or oharge, or purchased the property without ascertaining 
nature of the claim of the person in possession, he did so at his own risk. The basis 
fix this view was that possession under Hindu and Mahomedan law was essential to the 
Completion of a transfer and under English law was “primafaeie evidence of a seisin in 
fee (e).” The Calcutta High Court, however, held that possession is not conclusive 
but only cogent evidence of notice (/) so that the subsequent purchaser might show that 
he believed that the po ss es si o n was under his vendor. The Explanation adopts the 
decisions of the other High Courts that the purchaser is deemed to have notioe of the 
title of the person in actual possession. 

This prinoiple is also enacted in the third illustration to sec. 27 (b) of the Specific 
Relief Act, 1877, which *is as follows: — 

“A contracts tS sell land to B for Bs. 5,000. B takes possession of the 
land. Afterwards A sells it to C for Rs. 6,000. C makes no inquiry of B relating 
v to his interest in the land. B* s possession is sufficient to affeot C with notice 
of his interest, and he may enforoe specific performance of the oontraot 
against 0.” 

This illustration is based on the case of Daniels v. Davison (g) where Lord Eldon 
said : — 44 Upon one point in this cause there is considerable authority for the opinion 
I hold ; that, where there iB a tenant in possession under a lease or an agreement, a 
person, purchasing part of the estate, must be bound to inquire, on what terms that person 
is in possession.” 


Illustration. 


A leased a publio house and garden to B and then agreed to sell the property to B. 
A then sold the property to C. Lord Eldon said “ this tenant being in possession under 
a lease with an agreement in his pocket to become the purchaser, those circumstances 
altogether give him an equity, repelling the claim of a subsequent purchaser, who made 
no inquiry as to the nature of his possession : ” Daniels v. Davison (1809) 16 Ves. 249 
at p. 254. 


Again in Barnhart v. Oreenshields (A), Lord Kingsdown delivering the judgment of 
the Board said: — “With respect to the hffect of possession merely, we take the law to 
that if there be a tenant in possession of land, a purchaser is bound by all the equities 
which the tenant could enforce against the vendor, and that the equity of the tenant 
extends not only to interests oonneoted with his tenancy, as in Taylor v. JStibbett (i), 
but also to interests under collateral agreements, as in Daniels v. Davison ( j) and Alien 
v. Anthony (k), the prinoiple being the same in both classes of cases ; namely, that thfe 
po sse s si on of the tenant is notioe that he has some interest in the land, and that a purchaser 
having notioe of that fact 'is bound, according to the ordinary rule, either to inquire,what 
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that interact is, or to give effect to it* whatever it may be.” A mortgagor contracted 
<to eeU the mortgaged property to the mortgagee who waa in poaeeaakm and then cold it 
to a third person. The purchaser having made no inquiries waa held to have had c 
tive notice of all the equities in favour of the mortgagee (?)» Similar ly in 
Bag v* M ad h av Chandra (m) Sir Lawrence Jenkins* C.J., said * 4 the occupation ( 
property by a tenant ordinarily affects one who would take a transfer of the] 

'.with notiee of that tenant's rights* and if he chooses to make no inquiry of the 1 
cannot claim to be a transferee without notice." A purchaser (n), or a permanent leasee (e) 
of a village* is affected with notioe of the rights* of cultivating tenants about which he 
made no inquiry. If a landlord has released the rent of a tenant and then mortgages the 
property leased* the possession of the tenant is constructive notioe of the release and 
the mortgagee is not entitled to recover rent from the tenants ; but a release after the 
mortgage is not binding on the mortgagee (p). The first part of this proposition 
rests on the principle that the open possession of a tenant is’notioe* not only of the terms 
of the tenancy* but of collateral agreements as well, in the\bsence of all inquiry by the 
transferee ( q ). 

Illustration. 


A, the owner of a house* leased it to B on a lease from month to month. During 
the pendency of the lease* B, in June 1020* advanoed Rs. 7,800 to A on a verbal agreement 
that the money was to be spent on repairs and repaid by B giving credit for monthly 
rents as they became due at the rate of Rs. 200 per mensem, that the rent was to be 
increased to Rs. 200 and that £ was to remain in possession until the whole amount 
was repaid in this way* i.e., until the end of August 1923. In July 1921 A mortgaged the 
house to C. C obtained a decree for sale on his mortgage* purchased the house at 
the Court sale, and gave B notice to quit in March 1923. C was not entitled to evict 
B on that notice. The possession of B was constructive notice to C not only of IPs 
tenancy but also of the agreement under which he was entitled to remain in possession 
until the end of August 1923 : Tiloke Chand Surana v. J . B. Beattie do Co. ( 1926) 29 
Cal. W.N. 963, 94 I.C. 538, (’26) A.C. 204. 


Possession to operate as notice must be actual. — In order to operate as constructive 
notice possession must be actual possession (r). Constructive possession is not notice* 
and the possession of a tenant is not notice of the title of the lessor (a) unless the 
^purchaser had learnt that the rent was in fact phid to him in a manner inconsistent with 
the title of the seller (l). Thus if A contracts to sell land to B, and after B has put his 
tenant in possession* A sells the land to £7* then the possession of IPs tenant will not 
be sufficient to affect C with notice of IPs interest. It matters not that the party in® 
possession under a contract of sale had previously been in possession as tenant of the 
• vendor for the purchaser has no right to assume that the former tenant has not 
subsequently acquired another title (u). On the other hand if a purchaser finds his 
vendor in possession he is not affected with notioe that he is in possession as tenant of 
a third party (e). 


(2) Pohi Ibrahim v. Faki Guiam (1021) 46 
Bom. 910, 60 1.C. 986, P21) A.B. 459. 

(m) (1918) 40 Cal. 666, 669, 19 1.C. 9. 
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Illustration*. 


(1) A leased his land on the 2nd March, 1901, to J8 for seven years. On the 1st 
fifty 1901 A entered Into an agreement with B for the renewal of the lease on the tennlna- 
[ of the term. On the 11th July A purported to settle the land with 0 for seven 
j from the 1st May 190§i C sued to recover possession on the ground that the 
> to B had terminated but the Court held that C had constructive notice of the 
agreement as B was in possession and that O was not entitled to possession : Baburam* 
Bag v. Madhav Chandra (1913) 40 Cal. 665, 19 I.C. 9 ; Kalyani v. Krishnan Nambiar 
()932) 56 Mad. 619, 62 M.L.J. 52 5, 138 I.C. 78, (’32) A.M. 305. - • 


(2) A leased his land to B, and then in 1875 sold it to him for Rs. 75 by an unregis- 
tered deed of sale. B who was originally tenant continued in possession as owner. In 
1876 A sold the land to C by a registered sale deed. C sued B for the rent alleging that 
B was in possession as tenant. Although C * s deed being registered would have priority 
over B * s unregistered deed,«yet C is not entitled to rent because having notice of B's 
possession he had constructive notioe of the title on which B held the land : Kondiba 

Nana (1903) 27 Bom. 408 [Facts simplified]. 

(3) A sells land to B but remains in possession as tenant of B. The sale deed to 
B is unregistered, and A afterwards sells the same land to C by a registered deed. C 
is not deprived of the priority by the doctrine of notice, for he had no reason to suppose 
that A was in possession otherwise than as owner : Moreskwar v. Dattu (1888) 12 Bom. 569. 


Buie in Daniels v. Davison not applicable where matter rests in contract . — As between 
a seller and buyer the rule that a tenant's occupation is notice of all the tenant’s rights 
has no application where the matter rests in contract (it ). Under sec. 55 (1) (a) the seller 
is bound to disclose to the buyer any material defect in the property or in the seller's 
title thereto, and the seller is not entitled to force a defective title on the buyeT on the 
ground that he had constructive notioe of the defect. In Caballero v. Henty (x) it was 
one of the conditions of sale of a public-house that it was in the occupation of a tenant. 
A brewer, who wished to carry on the business of a publican in that public-house, agreed 
to buy it. He subsequently learnt that the lease in favour of the tenant had another 
eight years to run, and he refused to complete the sale. It was argued by the seller 
that the buyer had constructive notioe of the tenant’s rights. In that case James, L.J., 
said : — “ There is no pretence for the case made by the plaintiff, that a person who wants 
to buy such property, and has notice />f the occupation of a tenant, is bound to go 
and inquire of the tenant what is the nature of his tenancy. For this proposition* 
Jamas v. Lichfield (y) was cited as an authority. In that case there certainly are some 
'dicta which nearly go to that extent, and which support the notion that the doctrine 
of Daniels v. Davison applies as between vendor and purchaser, and whilst the matter 
still rests in contract. It is not necessary now to deal with that case, but I sm not at # 
present prepared to assent to any such proposition. The doctrine in question skeins to me 
to refer to equities between the purchaser and the tenant when the legal estate tai passed* 
and to have nothing to do with the rights and liabilities of vendors and purchasers 
between themselves. If there is anything in the nature of the tenancies which affects 
the property sold, the vendor is bound to tell the purchaser, and to let him knqw what 
it is which is being sold, and the vendor cannot afterwards say to the purchaser, 
Tf you had gone to the tenant and inquired you would have found out all about it.* 
During the argument, I referred to a passage in Sug. V. ft P. which seems to show that a 
purchaser is not bound to go to the tenant to inquire. At all events, the vendor 
cannot enforoe suoh an agreement as this” (x). 


(«) CflftiW sj v. Bm*y 0874) S Oh. 447. 

C#){I874)QCh.447, 

to. 0860) 9 ffq. 51. 


c f BaUa n M <1SS1) 11 N*d; 4SS. 
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Poeeeaeion only of portion whore whole property soW.— The rule depends upon the 
principle that when another is in exclusive possession of the property, and such 
possession would be prima facie inconsistent with the full rights of ownership of the 
vendor or mortgagor, and the purchaser does not choose to aBk what that possession is, 
he must be taken to have got the information that he would have obtained if he had^ 
asked (a). But the doctrine must not be extended to the case of every person who may 
be on the premises ; and possession of a small part of a house will not put a 
purchaser on oonstruotive notice of that person’s rights as to the whole house (6). 

• 

State of property may be notice. 

(30) (2) State Of the property. — A purchaser has been held to have notice of rights 
of third parties from the state of the property purchased. Thus the mortgagee of a burial 
ground has notice of the purposes to whioh it is devoted and is bound by rightB of burial, 
temporary or in perpetuity, granted by his mortgagor, while left in possession (c). If there 
is a shrine or tomb on the land to be sold, the purchaser will be put to an inquiry whether 
the land is wakf (d). Where part of an estate, agreed to be let upon building leases, was 
sold and the purchaser had notice of the existence of an archway, whioh on the completion 
of the buildings was to be the only acoess to the adjoining land, it was held that the state 
of the property being such as to put the purchaser upon inquiry, ho was fixed with 
constructive notice of the right of way (r). But the mere fact of there being windows 
in an adjoining house, whioh overlooks a purchased property, is not constructive notioe 
of an agreement giving a right tq the access of light to them, because windows are 
frequently made in situations where they are liable to be obstructed (/ ). 


Notice to agent when notice to principal . 


(31) Notice to an agent.— Explanation III amends the law as to notice to an 
agent. Before the amending Act of 1929 the definition of notice inoluded a provision that 
a person is said to have notice of a fact “ when information of the fact is given or obtained 
by his agent under the circumstances mentioned in the Indian Contract Act, 1872, section 
229.” The words “ given or obtained ” suggested express notice. In a Calcutta case (g) 
Pontifex, J., said “ for a purchaser to be affected with constructive notice through his 
solicitor the latter himself must have actual notice.” The words “ given or obtained” 
have been omitted, and the reference to the section of the Indian Contract Act deleted, 
Wid the definition widened so as to include a fac? of which the agent has notice whether 
express or constructive. This accords with the principle qui facit per alium faeit per se (».e., 
he who acts throu gh another is deemed to act in person), and that the agent stands in 
the place of hiB principal with reference to the business for which he is agent so that 
his aots and knowledge are the acts and knowledge of his principal (h). 


The expression “ imputed notice” was probably first used by Lord Chelmsford in 
tlb following passage from Espin v. Pemberton (i) — “Constructive notioe properly so 
oalleff, is the knowledge which the Courts impute to a person upon a presumption so strong 
of the existence of the knowledge, that it cannot be allowed to be rebutted, either from his 
knowing •something which ought to have put him upon further inquiry, or from his 


(a) Parthasarathy v. Subbaraya (1928) 45 Had. 

L.J. 175, 72 I.C. 658, ( ( 24) A.M. 07. 

(5) Manji v. Hoorbai (1910) 85 Bom. 842, 8 1.C. 
762 ; Parthasarathy v. Subbaraya, supra. 
Bee also Sari. Charon v. Kaula Rai (1017) 
2 Pat. L.J. 518. 40 I.C. 142 ; Banter y. 
ffoJt#tiH(1871) 7 Ok. 76. 

(t) Moreland ^ ^57) 24 Bear. 83. 

jfcl) Uotisha v. Eiri$hi (lp77) P«L A 


(e) Soviet v. Sear (1869) 7 Eq. 427. 

(/) Alien v. Seekham (1870) 11 Ch, D. 790. 

(g) Qreender Chanter y. Mackintosh (1679) 4 Cal. 

897,910. . ■ 

(h) Moh<niBibtev. DhWM(toChwX 1903) 30 
v Cal. 539, 80 I. A. 114, 121 ; Renukttbai 

v. Bheosan (1989) 185 1.0. 88, (1089) 
A.W.132. • • 

(i) (1859) 8 pe Q. & £ $47, #4. 
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staining from inquiry, to avoid notice. I should therefore prefer calling the 
which a person has either by himself or through his agent, actual knowledge 
or ifit is necessary to make a distinction between the knowledge which a person possesses 
himself, and that whioh is known to his agent, the latter might be called imputed 
^ knowledge.*' The Privy Council have said that it is a rule of law that imputes the 
knowledge of the agent to the principal for the agency extends to receiving notice on 
behalf of the principal of whatever is material ( j). In Berwick d> Co. v. Price (k) the 
Court said that " if notice to the agent were not notice to the principal, notice would be 
•voided in every case by employing agents." v 

(32) Scope Of tb6 role. — The rule of imputed notice is subject to certain limitations. 
Notice should have been received by the agent (1) during the agency, (2) in his capacity 
as agent, (3) in the course of the agency business,* (4) in a matter material to the agency 
business, and (5) should not have been fraudulently withheld from the principal. The 
first four conditions are implied by the words * whilst acting on his behalf in the course of 
the business to whioh that fact is material.' The fifth condition is the subject of the 
proviso and will be considered separately. 



During the agency . — It is essential that the knowledge should have been acquired by 
the agent, as agent and while acting in the agency business. Thus if a canvasser for an 
insurance company negotiates a policy of insurance for a man who has lost the sight of one 
eye, against the loss of both eyes, the knowledge obtained by the canvasser, when aoting 
as agent of the company, that the man had already lost one eye, will be imputed to the 
company ( l ). Knowledge obtained before the comnfencement of the agency will not be 
imputed to the principal. A mortgagee is not held to have notice of prior charges because 
his solicitor had previously aoted for the prior encumbrancers (m). In Chabildae v. 
Dayal Mawji (n) a mortgagee sold the property mortgaged under a power of sale and one 
of the conditions of the sale was a depreciatory condition wholly unwarranted by the state 
of the mortgagor's title. The purchaser signed the contract the same day, and a few days 
later employed a solicitor to act for him in the preparation of a conveyance. The High 
Court set aside the sale on the ground that the solicitor knew enough about the title to 
see that the condition was unjustifiable. The Privy Council however, said that this view 
imputed to the principal knowledge of an agent not aoquired in the business for which 
he was agent, and to use it to upset a transaction of date before the agency commenced 
was an extension of the dootrine of constructive notice in whioh their Lordships 
could not ooncur. It is perhaps unnecdbsary to add that knowledge acquired by an ageqt 
after the agency has terminated oannot be imputed to the principal. 


In hie capacity as agent . — It is necessary that the transaction should be such as to 
constitute the relation of principal and agent. It has been held that notice to the 
town agent of a country solicitor is notice to the person employing the solicitor (o). Op 
the other hand if a mortgagee allows a mortgagor solicitor to engross the deed of mortgage, 
he does not constitute the solicitor his agent and is not affected with knowledge often 
Incumbrance known to him (p). If company A lend money to company B, and if a director 
of company A is by reason of a personal interest in company B aware that the loan is 
required for an ultra vires purpose that knowledge will not be imputed to company A for 
the diteotor is under no duty to disclose how the money borrowed would be applied (q). 
But If a director in his personal oapaoity has notice of a charge on shares of the company 
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<*> 
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that will be notice to the company (r). Similarly if a director charges his own shares notice 
of the ohaige will be imputed to the company (*). 

/ti the course of the agency business. — The employment of a solicitor in one transaction 
will not make him an agent for receiving notice in a subsequent transacti on (I) * When 
the purchaser employed the same solicitor as the vendor, and the solicitor heard of 
certain restrictions in the course of h!s previous employment by the vendor, notioe of the 
restrictions was not imputed to the purchaser sinoe his solicitor would not have discovered 
them if to had investigated title in the usual way (u). But in Dixon v. Winch (v) a 
mortgagor joined with the mortgagee, his solicitor, in conveying property mortgaged be- 
lieving that he was conveying an absolute title. The solicitor had already transferred the 
mortgage without informing the mortgagor. Nevertheless as the mortgagor had always 
placed himself entirely in the hands of his solicitor and constituted him his general agent 
in a series of transactions the latter’s knowledge that the mortgage was outstanding was 
imputed to him. In Wyllie v. Pollen (w) transferees of mortgages were represented by a 
solicitor who employed a solicitor of one of the mortgagors merely to obtain execution of 
the deed of transfer by the mortgagors. The second solicitor had, at the date of the 
transfer, notice of a judgment-debt against the mortgagors subsequent to the securities 
transferred but did not disclose this to the transferees. The transferees afterwards 
made a further advance to the mortgagors without actual notioe of the judgment-debt. 
It was held that as the second solicitor was employed to do a merely ministerial aot and 
that such employment did not constitute him solicitor to the transferees so as to impute 
to them his knowledge of the judgment- debt. His authority wafi limited to obtaining 
execution of the deed and it was no part of his duty to inquire as to subsequent advances. 

Material to the business. — The knowledge must, of course, be material to the business 
for which the agent is employed. It can be no part of the duty of an agent to acquire 
knowledge of a faot which is not material to the business of the agency, nor would it be 
his duty, if it did acquire such knowledge to communioate it to his principal. 

Ratification. — If a principal ratifies an act of an agent, notioe to the agent will be 
imputed to the principal, as the effect of the ratification is to constitute the agent an 
agent ab initio (x). 


Illustration. 

• 

• A without the authority of B acts as the agent of B and purchases an immoveable 
properly with notice of an incumbrance. B thereafter ratifies the transaction and pays 
the price. A beoomes in law B’ s agent ab initio and A* s knowledge is imputed to B i 
Coote v. Mammon (1724) 5 Bro. P.G. 355. See also secs. 196 and 199 of the Indian 
Contract Act. 


Communication by agent not necessary. — That the knowledge of the agent is knowledge 
of th$ principal has been said by the Privy Council to be a rule of law and not an inference 
offset (y). In the absence of fraud it matters not that there has been no communication 
by the agent (z). In KetOeweU v. Watson (a) Pry, L.J., said “The Court, therefore,, 
receive# evidence of the agency and it receives evidence of the Act of the principal, but 
it will not receive evidence whether the agent recollected the faot at the time, or 


(r) Rainford v. James Keith and Blackman Co., 
ltd. (1906) 2 Gb. 147. 

(t) In the matter the Union Mian Sugar 
Mills Co., ltd. (1988) 55 All. 810, 145 I.C. 
801,( # $® A.A.607. 

(0 Saffron, etc., Society v. itowr Ch- 

To. 406, 409. Of. Prakath Narain v. 
to Binendra (19811 7 Luck. 181, 182 

<«) sJLsfi^S<^l^ 08 ) 2 \Ch. 212 , 221 . 


( v ) (1900) 1 Oh. 780. 

<(») (1868) 8 De G. J. A 8m. 696. 

<*) Coote v. Mammon (1724) t Bro. ?.0. 866. 
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whether he communicated it to hie principal It deals with those matters by way oi 
irrebuttable presumption when the circumstances are known,** 


Illustration. 

Plaintiff sued fbr cancellation of an instrument of permanent lease set up by the 
defendant and for a declaration that the defendant was liable to ejectment on notice 
to quit. More than three years before suit the defendant had set up the permanent 
lease in mutation proceedings in which the plaintiff was represented by an agents 
Plaintiff, not having been informed by the agent, was not aware that tKe defendant had 
relied on the permanent lease before the collector. Nevertheless knowledge of the 
agent was taken to be knowledge of the principal and the suit was dismissed as time 
barred under Art. 91 as having been filed more than three years after facts entitling 
plaintiff to cancellation had come to his knowledge : Ramped Singh v. Balbaddar Singh 
(1904) 25 All. 1, 29 1.A. 209. 


(33) Proviso : Fraudulent concealment of fact by agent.— Fraud on the part 
of the agent exempts the principal from the rule of imputed notice. Such conduct 
raises a necessary presumption that the notice has not been communicated, for the plotter 
of the fraud will never communicate it to one of his victims. In Cave v. Cave (b) it is 
pointed out by Fry, J., that this exception has been based on two grounds : (1) that the 
act done by the agent is such as cannot be said to be done by him in his character of 
agent, but is done by him in the character of a party to an independent fraud on his princi- 
pal and that it is not to be imputed to the principal as an act done by his agent ; and 
(2) that circumstances raised the inevitable conclusion that the notice had not been com- 
municated. In a case already cited (c), Lord Wrenbury (then Buckley, J.), said — “I 
understand the law to be this : that if a communication be made to an agent which it 
would be his duty to hand on to his principals, and if the agent haB an interest which 
would lead him not to disolose to his principals the information which he has thus obtained, 
and in point of fact he does not communicate it, you are not to impute to his principals 
knowledge by reason of the fact that their agent knew something which it was not his 
interest to disclose and which he did not disclose.'* This passage was cited with approval 
by the Judicial Committee in Texas Co ., Ltd. v. Bombay Banking Co. (d). In this latter case 
V who was an agent of the bank, had an overdraft in his private banking account which he 
discharged with money belonging to the Texas Company who were his principals in an 
oil business. It waB contended that as V was agent of the bank, knowledge of the 
ownership of the money should be imputed to the bank. But Lord Buokmaster said-* 
44 It would be straining the doctrine of notioe beyond all reasonable limits to hold that, 
it in suoh circumstances moneys received in absolute good faith should be earmarked 
with some independent ownership, because the debtor, who was also a servant of the 
company committed a fraud in order to discharge his obligations.*’ t 


If a party has connived with the agent and information has been fraudulently with- 
held from the principal by the agent, he cannot take advantage of his fraud and impute 
notioe to the principal. A common solicitor of both parties colluding with one does not 
a$eet the 'other with notioe, “ for it would be an encouragement of fraud to Apply the 
rules of notioe which were established for the safety of mankind to a transaction like 
this $ it would be sanctioning a scheme to rob a man by colluding with his solicitor («).'* 


Illustrations. 

(i) A solicitor, C.C., who was trustee of a settlement, purchased with the trust 
money lai^[ in the name of his brother F.C. The brother, F.C., mortgaged it to a ; 

(1880) 16 0h. D. CSS. _ <4> (liSS) 4C LA. 850, £68, 44 Bom. 180, 84 uLJ 

tm n David Payne <* Co. (190ft) 2 Oh. 608, 121, Cm A.W.ST 

•11. (e) Sharpey. *<*(1868) ft Ch.App. 8& . 
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mortgagee who employed C.G. as his solicitor. The mortgagee was bo party to the 
farad and was not afieoted with the knowledge of the trust which his solicitor possessed : 
Coes v. Coes (1890) 15 Ch. D. 639. 

(2) A solicitor acts for a husband and wife seeking to mortgage the wife's property, 
which is in fact caught by a covenant to settle/ He also aots for the intending mortgagee. 
The solicitor, who has notice of the covenant, tells the mortgagors that he will not dis- 
pose it to the mortgagee. The mortgagee is not affected with constructive notice of 
the covenant : Sharpe v. Toy ( 1868) 4 Ch. App. 35. 

The exception fraud, however, will not altogether exclude the doctrine of imputed 
notice and if the agent is a fraudulent solicitor, notice will be imputed of anything 
which an honest solicitor, employed in the place of the fraudulent solicitor, would 
have discovered in the ordinary course of the business of the agency. In Kennedy v. 
Green (/), Mrs . Kennedy was mortgagee of leasehold property belonging to her solicitor 
BostocJc. BostocJc fraudulently obtained her signature to an Assignment of the mortgage 
to himself. He then raised money on a mortgage of the same property as unencumbered 
leasehold to another olient, Kirby. The assignment by Mrs. Kennedy to BostocJc was 
drawn in an informal and irregular manner, which would have excited the suspicion 
of a professional man, and no money was paid to her. It was held that though Kirby 
could not be deemed to have notice of the fraud of BostocJc , yet if an independent 
solicitor had been employed an examination of the deed signed by Kennedy would have 
at once shown the suspicious character of the transaction. Kirby was therefore affeoted 
with notice that consideration had not been paid, on the ground that the deed and the 
indorsed receipt thereon were drawn in a peculiar form. As Lord Brougham, L.C., 
said : — 44 For BostocJc , had he been wholly free from the guilty knowledge, and only 
employed as a solicitor to act for and advise Mr. Kirby must, on seeing the deed, have 
had his attention at once called to the suspicious circumstances under which it was 
executed”. Here the fraud was in the obtaining of the deed. There was no attempt 
to conceal it from Kirby. 


4 . The chapters and sections of this Act 
Mntractf'to* betaken which relate to contracts shall be taken as 

put of contract Act. p ar ^ 0 f the Indian Contract Act, 1872. 

And sections 54, paragraphs. 2 and 3, 59, 107 and 123 
shall be read as supplemental to the Indian Registration 
Act, 1908 


(1) Amendm ent — The only amendment made by the Amending Act 20 of 1929 
"was to substitute the number 1908 for 1877 as the Registration Act is Act 16 of 1908. 
^t even before am endment the reference to the Indian Registration Act, 1877, 
wasjby. virtue of the General Clauses Act, 1907, construed as referring to the Act of 1908. 

The second paragraph was added by the Amending Act 3 of 1885, 

(2) ’ Contract Act. — The reference to the Indian Contract Act is explained by the 
following passage from the report of the Indian Law Commissioners of the 15th 
November 1879 : — 

« We would deolare that all chapters and sections of the bill which relate to 
contracts should be taken as part of the Contract Act, 1872. When the body of 
substantive civil law for India is arranged inamo*e compact and convenient form 
■ f than that of a series of fragmen tary portions from time to time pelted by the 

(S) (18W) 3 My. 6 X. 6W, 780*721. e 
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Legislature, the chapters of Sale, Mortgage, Lease and Exchange, contained, is the 
present bill, will probably be placed m close connection with the rales contained 
in the Contract Act. But till then they may fitly be left in a law containing what 
the Contract Act does not oontain, namely, general rules regulating the transmission 
of property between living persons.” 

The Indian Succession Act and the Indian Contract Act had been passed before the 
Transfer of Property Act, and, as already stated in the notes to the preamble, one of the 
objects of the Act was to bring the rules which regulate the transmission o&property 
between living persons into harmony with the law of testamentary and intestate suoces* 
ikm and to oomplete the code of contract so far as relates to immoveable property (g). 
The provisions of this Aot oomplete the law of contract, for most transfers of property 
axe executed contracts. ‘ 

Difference between contract and transfer.— The section nays that the chapters 
and sections of this Aot which relate to contracts are to be taken as part of the Contraot 
Act. Thus the word “ consideration,” wherever it occurs in the Aot, is no doubt 
used in the same sense as in the Contraot Aot [see sec. 2 (d) of the Act]. Section 
137 of this Aot must be read as part of the Indian Contract Aot (A). % But it must be ob- 
served the section does not say that the provisions of the Contraot Aot are to be rend into 
the Transfer of Property Act. There is a clear distinction between a completed; 
conveyance and an executory contraot (»). Therefore, a oonveyanoe or completed 
transfer cannot be rescinded under sec. 39 of the Contract Act, and a mortgagee being a 
transferee of an interest in property is entitled to enforce his mortgage for the amount 
he has advanced, although he has foiled to advanoe the whole amount of the mortgage 
money (j). See in this connection the undermentioned case (k) and sec. 6 (h ). 


(3) Indian Registration Act. — The Registration Act makes registration 
optional in the ease of immoveable property of value less than Rs. 100. Thus while 
under the Registration Aot a sale or mortgage for Rs. 99 need not be registered, yet under 
this Aot such a sale [seo. 54] or mortgage [sec. 59] may be made either by a registered 
instrument or by delivery of the property. Similarly while under the Registration Aot 
a lease of immoveable property other than a lease from year to year or for a term exceed* 
ing one year or reserving a yearly rent need not be registered, yet under this Aot such 
a lease [see. 107] may be made either b> a registered instrument or by oral agreemen t 
accompanied by delivery of possession. Again while under the Registration Aot agift of 
moveable property need not be registered, yet under this Aot such a gift [seo. 123] may . 
gather be made by a registered instrument or by delivery. This inconsistency between 
the Registration Aot and the Transfer of property Act was noticed by Garth, C.J. (l) 
an d the intention of the amending Act of 1885 was to remove this difficulty and to make # 
the provisions of the Transfer of Property Aot as to registration absolute (m). Thus, 
although equitable mortgages are recognised in the Punjab yet when seo. 5® (befofe 
its amendment in 1929) was applied to an area in the Punjab the requisition for 
registration beoame absolute and an equitable mortgage could no longer be aooepted in 
that area if the amount secured was not less than Rs. 100 (a). 


(g) WlifUe^Stbkas Anglo-Indian Codes, Vol. 

(h) Amerehand v . Ramdas (1014) 88 Bom. 265* 

21 1.0. 843 oa app. Ramdas VUhaldet v, 
8. Amsrchaud (Sl6) 40 Bom. 680, 43 
LA. 164, 85XOV 6*4; MstmutUe Bmk ©/ 
India ▼. Official Assign* Madras 
(19881 56 Mad. 177, 64 MlAFX. J. 820, 
148TO. 641, 083) AM. 207. 

<0 Tetin y. Babe# (1898) 22 Bom. 176, 188. 
(j) MekkmLal v. Hanuman (1917) 2 Bat. LX 


168, 88 1.0. 877; JtsaM» Lai v. _ 

N (train (1912) 84 All.. 278, 12 XC. 578. 

(5) Dip Narain Singh v. Nagethar (1980) 
62 AH. 888, 122 1*0. 872, <*S0) A A. 1 §.B. 

<*) 3tomfn Chanter v. Dattarem (1882), 8 Cat 
^ 597. 

(m) Mdttken Lai v. Banka Behari (1892) 19 Gal. 

628V.B. 

(n) C ur i es Mel v. Parts* Sindh Dent Ltd. 

(1988)147 I.C. 842,088) AX. 972. 




ENACTMENTS RELATING TO CONTRACTS. 45 


(4) Supplemental. — It will be observed that while parts of the Act are to be 
“ taken as part of the Indian Contract Act ” tiad are thus incorporated in it, the provision 
aa to the Indian Registration Act is differently expressed, for the specified sections 
are to 'be “read as supplemental to the Indian Registration Act.” It had 
been held that the effect of the provisipn as to the Indian Registration Aot 
was merely to add to the list of documents which are compulsorily registrable. It did 
not go to the length of saying that these supplementary documents were deemed to 
be included in seo. 17 of the Indian Registration Act. The provisions of sec. 49 of 
the India} Registration Act, rendering an unregistered document of whioh . registration 
is compulsory under sec. 17 inadmissible as evidence of any transaction affecting 
suoh property, were held not to apply to documents in this supplementary list. 
This was the view taken by a Full Bench of the Allahabad High Court in Sohan Ltd v. 
Mohan Lai (o) by Macleod, C.J., in Dawal v. Dharma (p), and by a majority of judges in 
a Madras Full Bench decision (9). But this view seems #0 be over astute and to 
attribute to the different expressions used in the two paragraphs of the section a meaning 
which was not intended. The difference of language is probably only due to the 
difference of subjeot-matter. Parts of the Transfer of Property Aot refer to contracts 
and these parts might be described as to be “ taken as part of the Indian Contract Aot : ” 
whereas a similar expression would not have been appropriate to an extraneous subjeot 
like the Indian Registration Act. Those decisions, however, have now been superseded 
by legislation, for Act 21 of 1929 by inserting in seo. 49 of the Registration Aot the words 
“or by any provision of the Transfer of Property Aot, 1882,” has made it dear that 
documents in the supplementary list, i.e., documents of which registration is neoessaiy 
under the Transfer of Property Act but not under the Registration Aot fall within the 
soope of seo. 49 and if not registered are not admissible as evidence of any transaction 
affecting any property comprised therein and do not affect any such property. 


(0) (1928) 60 All. 986, 118 I.C. 177, (’28) A.A, 
726 F.B. 

(p) (1918) 41 Bom. 650, 41 I.C. 278. 


( 9 ) Rama v. Gown (1921) 44 Had. 63, 69 1.0. 
850, (*21) AJI. 887 F.B. 
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CHAPTER II. 

Of Transfers of Property by Act of Parties. 

(A) — Transfer of Property, whether moveable or immoveable. 


3.5 


5.* In the following sections “ transfer of property ” 
••Trmdte of Property means an act by which a living person 
artUwd - ^onveys property, in present or in future, to 

one or more other living persons, or to himself, or to himself and 
one or more other living persons ; and “ to transfer property ” 
is to perform such act. 

In this section “living person ” includes. a company or 
association or body of individuals, whether incorporated or not, 
but nothing herein contained shall affect any law for the time 
being in force relating to transfer of property to or by companies, 
associations or bodies of individuals. 


(1) Amendment. — The section has been amended by the Act of 1929, by the inser- 
, tion of the words 44 or to himself.” This Section provides for the case where a man 
makes a settlement of his property in trust, and constitutes himself sole trustee. In 
this oase the beneficial interest is in the beneficiaries of the trust, but the section 
apparently regards the ownership as transferred to the owner himself in the capacity of 
trustee. See note below , 44 Legal and equitable estates.” 

The second paragraph has been added by the Amending Act of 1929 in order to make 
it dear that the words 44 living person ” embraced companies and societies, and that the 
general provisions of this Act as to transfers do not affect the special provisions of tl^ 
Indian Companies Act. See note below, 44 Living person.” 


(2) Property, — The Legislature has not attempted to define the word 44 property/’ 
* but it is used in this Act in its widest and most generic legal sense (r). Sec, 6 says that 
44 property of any kind may be transferred,” etc. Thus an aotionable claim i» 
property (a) ; and so is a right to a reconveyance of land (i). But a power of 
appointment is not property («). * 

The definition in sec. 205, Law of Property Act [English], 1925, is 44 Property indudes 
anything in action and any interest in real or personal property,” The earlier definition 
in sec. 2 of the Law of Property and Conveyancing Act, 1881, was— 44 Property, unless 
a oontrary intention appears, includes, real and personal property, end any estate or 
interest in any property, real or personal, and any debt, and anything in action, and any 
other right or interest.” 


(t) Metadin v. Jtasim Hatota (1891) IS All. 

482, 478, per Mahmood J. 

<«) JKadro P&lmh v. JErittaa ||S7) 14 Cel. 
241.0844; Muehkrem v. fmm Ckunder 
(1894) 21 Oil. 568 F.B. 

<0 (1921) Mid. W.H. 


(a) As ports Oikhrid, In re Amdnef 0808) 
If Q.B.D. 621 ; In re Mefkimm (1987)1 
Ch. 288, 287. But set tCd< — ~ 
^property* Mn see. 2 (e) oftbe 

ypsssss&sg’&i. 

Malta? • Insolvency law, para *542. 
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Property is not only the thing which io#*e subject-matter Of ownership, but includes 
also dxminium or the right of ownership or of partial ownership, and as Lord Langdale 
said it is the most comprehensive of all terms which can be used inasmuch as it is indicative 
and descriptive of every possible interest which the party can have (i>)« It is used in this 
dual sense of the thing and the right to the thing in sec. 54 which contrasts, “ tangible 
immoveable property ” with* 1 a reversion or other intangible thing.'* This is the 
distinction expressed in English real property law as a corporeal and an incorporeal 
hereditament. 

(3) Interests in property. — As ownership consists of a bundle of right the 

various rights and interests may be vested in different persons, t,g., a mortgagor and a 
mortgagee, a lessor and a lessee, or a tenant for life and a remainderman. Absolute 
ownership is an aggregate of component rights such as the right of possession, the right 
Of enjoying the usufruct of land and so on ( w ). # 

These subordinate rights, the aggregate of which make up absolute ownership, are 
called in this Act interests in property ; and in English law real rights. A transfer of 
property is either a transfer of absolute ownership or a transfer of one or more of these 
subordinate rights. In section 58, however, the word interest is not distinguished from 
absolute ownership. With reference to an English mortgage it is ufced to express an 
absolute interest, i.e., ownership which is not thq less absolute because it is subject to 
a covenant to reconvey. 

• 

(4) Future Interests In property: Reversion and Remainder.— Some 

interests in property are future and are called in English law reversions and remainders. 
A reversion is the residue of an original estate which is left after the grantor has granted a 
smaller estate. Thus the interest of a lessor is a reversion, a future estate pending the 
termination of a lease. A remainder is an interest granted out of the original estate 
at the same time as, but in succession to a precedent interest. Thus if an estate is granted 
to A for life and then to B, the estate of B is the remainder and the estate of A is the 
particular estate which supports it. The terms “ reversion " and 44 remainder ” are 
commonly used in judgments of the Courts in India. The Act uses the word 44 reversion ” in 
sec. 54 but it occurs nowhere else in the Act, not even in the chapter dealing with leases. 
The word “remainder’' does not occur in the Act but in sec. 13 the phrase 44 remaining 
interest ” is used instead. A vested remainde? is capable of being attached (ar) and so 
# is a contingent interest (y). 


(5) Legal and equitable estates. — English law recognizes other interests which 
are not created by transfer or grant. Thus in a trust of land the legal estate is in the 
• trustee and the interest of the cestui que trust or beneficiary is an interest in land called the 
equitable interest, or equitable estate. Similarly an agreement for the sale of land leaves 
4he legal estate in the seller but creates an equitable estate in the buyer. 

, 

These equitable estates were the creation of the court of Chancery. A cestui que trust 
when in possession was protected in his enjoyment of the rents and profits and treated 
as if he were the owner, and the Court of Chancery continued to treat him as having ait 
estate in land when out of possession (z). Again the relation created by contract bos 
tween a vendor and a purchaser was described as that of trustee and cestui que trust (a), 
and the contract was held to give the purchaser ah equitable estate in the land. 


M Jm* V. Skinner (1835) 5 LJ. Ch. 87, 80. 
v («0) IndarSeiiv. Noubat Sen (1885) 7 All. 558, 


4i) Foss Ckwtierj. MocrJoMma (1801) 18 
CAl. 184/17 LA. $01. 0 


<y) 

<*> 

(«) 


MaJhtU ▼. Official Assignee (1080) 67 I.A. 
likfiaog. 8, 181 1.C. 825, (*80) A.PC. 17. 

Hq&Ms^ a* (1780) •West, Temp. 
Shots v. Foster (1872) LJL 8 8.1*821. 
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The law in India reoognizes no distinctiggi between legaland equitable estates. The 
leading case on the subject is Tagore v. Tagore (6), decided by the Privy Council in 1872* 
Xh a later case (c), the ftivy Council said — “ The law of India, speaking broadly, knows 
nothing of that distinction between legal and equitable property in the sense in which it 
was understood when equity was administered by the Court of Chancery in England/ 9 
And in a still later case (d), their Lordships said: (By that law) [t.e., the law of India], 
therefore, there can be but one owner, and where the property is vested in a trustee 
the owner must, their Lordships think, be the trustee. This is the view embodied in the 
Indian Trusts Aot, 1882, secs. 3, 55, 56, etc.” The interest of the beneficiary <9f a trust 
is defined in seo. 3 of the Trusts Aot not as an interest in the trust property but as a 
right against the trustee as owner of the trust property. 

A contract of sale does not, of itself, create any interest in, or charge on, the property. 
This is expressly declared id seo. 54 of this Act, while the fiduoiary character of the 
personal obligation created Ify a contract for sale is recognized in sec. 3 of the Specifio 
Relief Act and in seo. 91 of the Trusts Act. 

The personal obligation created by a contract of sale is described in sec. 40 as an 
obligation arising out of oontraot and annexed to the ownership of property, but not 
amounting to an interest or easement therein. The seotion further enacts that the obli- 
gation oannot be enforced against a transferee for consideration without notice. Section . 
, 63 of the Trusts Aot similarly enacts that the right of a beneficiary of a trust cannot be 
^enforced against a transferee in good faith without notice of the trust. Therefore these 
personal rights resemble the equitable estate or interest of the cestui que trust and of the 
person who has agreed to purchase in English law, in that they are liable to be defeated 
by a purchaser for value without notice. The rule against perpetuity which applies to 
equitable estates in English law has sometimes been applied to these personal rights by 
way of analogy. This it is submitted is a mistake as explained in the notes to seo. 14. 


(6) Transfer. — The word “transfer” is defined with reference to the word 
“ oonvey.” This word in English lany in its narrower and more usual sense refers to the 
transfer of an estate in land ; but it is sometimes used in a much wider sense to include 
any form of an assurance inter vivos . The definition is seo. 205 (1) (ii) of the law. of 
Property Aot is — “ Conveyance includes a mortgage, charge, lease, assent, vesting 
declaration, vesting instrument, disclaimed, release and every other assurance of property a 
or of any interest therein by any instrument exoept a will.” This is a special 
definition adopted for the purposes of the Law of Property Aot, 1925, the pbjeot of 
Which is explained in Appendix V. The word “ conveys ” in seo. 5 of the Indian Act is 
obviously used in the wider sense referred to above. 


A “ transfer of property ” as defined in the present section does not n ece ss ari ly 
Involve the execution of an instrument of transfer or a conveyance. In the case of move** 
ables and generally in the case of immoveable property of value less than Rs. 100 a trans- 
fer may be effected by delivery of possession . Leases other than leases from year to year 
or for a time exceeding one year or reserving a yearly rent may be made by oral agree- 
ment accompanied by delivery of possession. The fundamental rule is that a transfer 
iannot be affected in any way not prescribed by the Act (e). 


lb) 0872) IJL Simp. 47, 71. 

(e) Webb v. MmPkmm (1904) 31 
I.A. 288. 24* Rani Chhatra 
Mohan mtram (1931) 10 Pat,, 

279, 183 1.0. 70S. (*81) 

Imrnwm Mmk of inti* v 
(1928) 1 Bang. 637. ii La. ih, tb aju, 
910, (*23) A.KJ. 211 : SurandraMohan v, 
4|^rfr®iVWA(10M) WC*l.781,140LC 


Cal. 67. 30 
•Easton v. 
“ 68 LA. 
190; 

w —> Thu 

LA. 238770 XXL 


, 002, (*$2) A.C. 689, 

(4) Rani (Maim Kumari v* Mahan RUmm 
(1931) M LA. 879, 297, 10 S*fc. 861, 
133 2ft 706, ( 81) A.PO. m 
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Tha definition of transfer of property inthis section does not exclude property situate 
outside the Provinces. It matters not that the property is sitiuj^e outside the Provinc e s 
or in a provinoe in which the Aot does not apply ; for if the transfer is effected where thp 
Act is in force the rights of the parties are to be determined by the Court under the Act 
leaving it to the party affeoted to prove that by the lex ret atiae, by the law of the land 
where the property is situate, the transaction is invalid or defective (/). 

Dud of appointment . — A transfer is not necessarily contractual and inoludes a deed . 
of appointment (g). Section 5 does not require that the “ living person ” who oonveys 
should necessarily be the same person as he who owns or owned, the property convened* 
All that is required is that there should be an act of conveyance by some living pesson ; 
under the section there may be a transfer by a person exercising powers over the pro- 
perty of another. Thus where the donee of a power of appointment having power * 
to appoint a beneficial interest in the property, exercises th&\ power, it would amount 
to a transfer (A). • 

Partition . — An exchange is a mutual transfer of the ownership of one thing fbr 
another — sec. 118. A partition has been said to be a surrender of a portion of a joint 
right in exchange for a similar right of a co-sharer («'). From this analogy it has been 
concluded in some cases (j) that a partition amounts to a transfer of property. In some 
other cases (A), however, it has been held that a partition is not an exchange and is not a 
transfer of property. See note “ Partition ” under sec. 53. 

Charge. — A charge is not a transfer of property, for in a oharge no right in rem is 
transferred but a personal obligation is created — a jus ad rem or a right to paymeflt out 
of the property specified (/). In the Insolvency Aots a transfer of property is defined 
as including a charge ( m). The definition is wider because any obligation incurred by a 
debtor affecting his property may be voidable as a fraudulent preference (n). 

Surrender . — A surrender is not a transfer of property as defined in this section (o ). 
It is the falling of a lesser estate into a greater (p). See note “ Surrender” under sec. Ill (e). 

Recitals. — Recitals in deeds of mortgage and in petitions to officials do not amount 
to a transfer (q). 


Compromise . — A compromise of doubtful rights is not a transfer but is based on the 
assumption that there was an antecedent title of some kind in the parties which the 
agreement acknowledged and defined (r). ^ 

• Creation of easement .— The creation of an easement does not involve a transfer (#). 


( f ) Central Bank of India v. Nussmeanji (1033) 
57 Bom. 234, 34 Bom. L.B. 1384, 142 I.O. 
180, (*82) A.B. 642 ; Varden Seth Sam v. 
jMckpathy (1862) 0 M.I.A. 803. 

,(g) Joshua v. Mian m Bank (1895) 22 Cal. 
185, 202. 

(h) U* Theta v. U. Aretena (1930) 199 I.C. 
V 908. (1989) A.B. 76. 
m jMmnaasa Bibi v. SafatuUah Mia (1910) 

* 48 Cal. 504i 509, 81 LC. 189. 

U) Rosa Counden V. Anmaohala Oounden (1923) 
44 Mad. L.J. 518, 72 1.0. 978, (’23) A.B. 
677. Woman Bam Krishna v. Gmmi 
Mahadco (1985) I.L.B. 60 Bom. 84 ; 

• Sot mm Bam v. Pirthi Singh db Co. (’86). 

life. 220, 161 1.0. 861. 

Mcbarakanneesa (1817) J.L.B. 
>; Saiga Komar Banerjes v. 
it Boost}* (190» 10 C.L.T. 

■ t . ..Mm 
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JawahimuU v. tndomati (1914) 86 All. 201 , 

22 U ). 973. * 

Presidency Towns Insolvency Aot, 1009, 
s. 2 (i) ; Provincial Insolvency Act, 1020, 

Ex parts Lancaster , Its Mafsdsn (1883) 23 
Oil. D. 811 ; Batcher v. Stead (1875) L.B. 

7, H.L. 830. 

Makkan Lai Saha v. Nagendranath Adhikari 
(1033) 60 Cal. 879, 37 O.W.K. 1X9, 144 

1.0. 812, (’38) A.O. 467. 

Co. Litt. 337b. 

Immudipattam TMrugnama v. PeHga Der a* a 
sami (1901) 24 Mad. 377, 28 LA. 40. # 

Khunni Lot v. Qobind Krishna (1911) vb 
All. 856, 38 I.A. 87, 10 1.0. 477; jfo W» 
Bibi v. Bohan Btbi (1914) 18 CM. W.N. 
029, 24 I.C. 309 P.O. ; Basan go wda v. 
IrgiwtatU (1913) 47 B8m. 597, 78 I/O. 196, 
(*S8) A.B. 276; Abbas BaoM Bibi v. 
SaigiKMohamstai Ass* (1929) 4 Luck. 
452, 473, 120 I.C. 887. <*2» A.O. 198; 
Krishna Tanhaji v. Aba (1919) 94 Bom. 

189.41.0. 883. 

See SUal Chandra v. Jk tmmg »(1916> 
20 Oal. W.SL 1168,34 1.0.450. 
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' Razinama and lcabuhyet in Collector's boohs.— The effect of* and kabulayet 

in the Collector’s books been the subject of conflicting decisions, but better opinion 
is that it is nottieoessarily evidence of an intention to transfer and that its effect depends 
upon the oircumstances of each case (t). 

Partition Act, — The definition of transfer in this section is not applicable in the 
Partition Act where it means simply change of ownership (u). 

(7) Living person. — These ^rords exclude transfers by will, for a will operates 
from the death of the testator. When the beneficiary is not a living person the expression 
used is the creation of an interest’ in an unborn person — sec. 13. 

Corporation, — The words “ living person ” include a juristic person such as a 
corporation. A Court is not a juristic person (e). The second paragraph has been added 
by the Amending Act of 192j) in order to make it clear that the words embraoe companies 
and societies, and that the general provisions of this Act as to transfer do not affect the 
sptoial provisions of the Indian Companies Act. 

An idol . — An idol is a juristic person capable of holding property (vf), but it is not a 
living person. An idol not being a living person, a dedication of land to an idol does 
not fall within the terms of sec. 1J}2 and need not be made in writing or by registered 
instrument under sec. 123 of this Act (x). It has also been said that an idol is only 
j^fche symbol of the deity and that it would be contrary to Hindu religion that a deity 
K^j&ould make an acceptance of worldly goods (y). ( 

Wakf, — These decisions must be distinguished from the Allahabad case where it 
beld that a Mahomedan wakf, whioh is a dedication of property to God, is voidable 
at the option of creditors, if made with intent to defraud creditors, under sec. 53 of the 
Aot, there being no rule of Mahomedan law inconsistent with the provisions of that 
section ( 2 ). 

(8) In present or In future.— A transfer of property may take place not only 
in the present, but also in the future (a) ; but the property must be in Existence. The 
words “in present or in future’* qualify the word “conveys” and not the word 
“ property ” (6). A transfer of property that is not in existence operates as a contract 
to be performed in the future which may be specifically enforced as soon as the property 
comes into existence (cj. In Rajah Sahib Perhlad v. Budhoo ( d ), the Privy Council said— 
“j flp* how can there be any transfer, actual or constructive, upon a contract under whio% 
tne vendor sells that of which he has not possession, and to which he may never establish 
t a title ? The bill of sale in Buch a case can only be evidence of a contract to be performed 


«) 


<«> 


.<»> 


<*> 


Ranhappa v. Ningappa (1026) 40 Boo. 
847, 91 1.0.840, < r 20) A.B. 40; Chan • 
dermal v. Matter (1920) 22 Bom. L.B. 
140, 65 1.0. 610. But see Venteji v. Gopal 
(1014) 89 Bom. 66, 27 I.C. 618: Imam 
valad Ibrahim v. Sham Appaji (1017) 
41 Bom. 610, 40 1.0. 68 iNano v. Nagma 
(1018) 42 Bom. 869, 45 I.C. 402. 

Sakai v. Raj Kumar Singh (1032J 64 All. 

840, 141 LC. 118, (*82) A.A. 678. 
RmhUbar Singh v. Jai ladra Bahadur Singh 
(1010) 46 IJL 228, 42 All. 168, 66 I.C. 660 : 
MtMi AH Khan v. Chumi Lai (1929) 
27 AU. L.J. 902, 119 I.C. 81 ('29) A.A. 
88* Sundar v. JBajpai (1908) 80 

Pramatha Noth v. Pradyumna (1926) 62 
CM. 809, 62 X.A. 246/260, 67I.C. 806, 
C25) A.FO. 189; Pranmga Kumari v. 
CM* Chand (1876) 14 Bfis. L.R. 460. 
469T2 IJl. 146; Jadhhi Rai v. Batdao 
„ Pratad (1911) 88 AU. 786, 14 1.0. 47. 

ids 

a 


R&rihar Pratad v. 

128 I.C. 791, (19 
Shautet Begum v. __ , 
I.C. 442, ('81) A*0. 14. 


Siri Gurugranth Sdheb 
‘ “ ^ * t see 

>) 181* 
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Thdturfiiim) 
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infndme, and upon the happening of a contingency, of which the fraiehifeer May claim 
* specific performance, if he cornea into Court shewing that he has himself done all that 
he waa boundHo do.** In English law as soon as the prup^fl^bomes into existence and 
la capable of being identified, equity taking as done that which ought to be done fastens 
upon the property, and the contract to assign thus becomes a complete equitable assign* 
meat (e); and so in a recent case (/), Viscount Cave said — “ When a person executes a 
document purporting to assign property to be afterwards acquired by him, that property 
on its acquisition passes in equity to the assignee.* 1 ^he Calcutta High Court has followed* 
the English decisions mentioned under foot-note (e) supra and held that a transfer of non- 
existent or, as it is conveniently called, after acquired property, provided it is not of the 
nature contemplated in section 6 (a), is perfectly valid and is to be regarded in a Court as 
a Contract to transfer after the vendor acquires the title and will fasten upon the property 
as soon as the vendor acquires it (g). While it is true tha£ the law of India does not 
recognise equitable assignment or equitable estate, it is difficult to say that the right of the 
transferee in such circumstances is a purely personal right which can only be enforced under 
seotion 18 (a) of the Specific Relief Act or by a suit for damages, for upon suoh a transfer 
or afterwards acquiring the property an obligation undoubtedly attaches to the property ' 
under seotion 40 and the transfer also operates under seotion 43 on the interest aoquired 
by the transferor. See also notes supra, “ Second Paragraph— Contractual Obligation 11 
under seotion 40 and “ Feeding the Estoppel 11 under seotion 43. The interest of the 
transferee however, may not prevail against a bona fide transferee for value. In an Engli|h * 
case (h) it has been held that an assignment by a member of a profession of his futto** 
earnings is as regards receipts Accruing after the commencement of his sufeequeidf 
bankruptcy, inoperative against his trustee in bankruptcy. ^ 

A mortgage of a future crop has been recognised, but suoh a mortgage will not a&eftt 
a transferee without notice (»)• 


Transfer of a chance of receiving a gratuitous payment at the discretion of an 
employer for services being or about to be rendered consists of a possibility and cannot be 
transferred (j), 

8. Property of any kind may be transferred, except as 

■ 4 , otherwise provided by this Act or by any 

"“ T *" other law for the time being in force (pp. 52-03). 


# (a) The chance of an heir-apparent succeeding to an 

estate, the chance of a relation obtaining a legacy on the dtSIth 
of a kinsman, or any other mere possibility of a like nature, 
cannot be transferred (pp. 53-59). 

(b) A mere right of re-entry for breach of a condition 
•subsequent cannot be transferred to any one except the owner of 
tra groperty affected thereby (p. 59). 


I v. ManhoU (IMS) 10 H.I.C. 101 ; 

i 0881) 18 Cb.D. MS ; 
Receicer (1888) 18 A.C. 
ASS; Mi V. Low* Co. v.PuHn Martial 
Mate (1888) SO C8I. 1878, 14* I.C. 108, 
O8)A.0.1M. 

Right SoeietoM*. London 

of FsKrffaM 1984TA.C. 1, 18 ; 

MsftMl v. JfOfcr (1981) 184 I.C. 884, 
WyTPC. 203. 

i v. 




Barn* Kumari (1089) A O. 715: Vrem 
Svkh Oulgulia v. Habib Vila (1045) A.0 fc 
365, 40 A.W. 871. * 

(A) Tn re Be Mamey (1043) 1 Ch. 186. 

U) Mini Lai v. Mother Hanoi* (1884) 13 CM. 

1 262 ; Bantidhar v. Sant Lai (1887) 10 ML 

188 Baldeo v. Miller (1004) 91 CM. 667; 
Palimav* y. Latohnvutn, (1008) l4 
Hftd. 420; R. N. M. X. Mm Kumar* 
IHUay v. Venappa (1981)481 LC. 600, 
('31) A. R. 160. * W 

(j) Smmm v. OJMol Aeeignee (1900) 160 1.0. 
990 (1980) AJTs, • 
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• . (c) An casement cannot be transferred apart from* the 
dominant heritagg (p. 60). 

(d) Ah interest in property restricted in its enjoyment to 
the owner personally cannot be transferred by Him {pp. 60-64). . 


(dd) A right to futu%p maintenance, in whatsoever manner 
* arising , secured or determined , cannot be transferred {pp. 64-66). 

* (e) A mere right to sue . . . cannot be transferred 

{pp. 66-66). % 


(f) A public Office cannot be transferred, nor can the 
salary of a public officer, whether before or after it has become 
payable {pp. 66-67). 


(g) Stipends allowed to military, naval , air force and civil 
pensioners of the Crown, and political pensions cannot be 
transferred {pp. 67-68). 

(ji) No transfer can be made (1) in so far as it is opposed 
to the nature of the interest affected thereby , or (2) for an unlaw- 
ful object or consideration within the meaning of section 23 
of the Indian Contract Act, 1872, or (3) to a person legally 
disqualified to be transferee {pp. 68-72). 


(i) Nothing in this section shall be deemed to authorize a 
tenant having an untransferable right of occupancy, the farmer 
of an estate in respect of which default has been made in paying 
revenue, or the lessee of an estate under the management of a 
Court of Wards,' to assign his ( interest as such tenant, farmer or 
fays {pp. 72-73). f 

% (1) Amendments.— Tha only amendment made by the Amending Aot, 1929 

waa to add clause (dd) as to a rijpit of future maintenance, ^ 

The words “air foroe” in olause (g) were inserted by the Repealing and Amending 
Aot 1927, (4# of 1927), and the word “naval” by the Amending Act* 1934* 
(%5 of 1934 ). The words “for compensation for fraud or for "hatrf'-ttleJfe^ 
caused ” were omitted after the word “ sue ” in clause fe) by Aot 2 of 190%The 
words now appearing in clause (h) (2) were substituted for the words “3** an illegal 
purpose ” by Act2 of 1900. Clause (i) was added by Aot 3 of 1985, 

* ■ ■ ; 

(2) Property Of any kind,— These words indicate that transferability is the 
general rule and that the right to property inoludes the right to transfer the property 
to another person fjfe)* The onus of proof is on tbepe rson afl sging thataay hind of pr opert y 
Is not transferable (1). To this rule the olsasss oo ns titute exeeptki. ; Sgjin*:; of Hmt 
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•m^tioosw similar to those mad* in mo. 60 of thsCodo of CMPr**&un**U>ptop*rty 
* which canno t be attached, e.p.» a servioe tenure or a right to future maintenance or 
a public office or a peniion ; but decisions under the Code die not s^ways a safe 
guide (mb and a private alienation may be made of property the attachment of 
which is prohibited, e.g„ the tools of artisans (n). 

Property of any kind does not inolude future property (o), for a transfer of future 
property can only operate as a contract which may 1 be specifically performed when the f 
property fomes into sscistenoe ; see note 8 to sec. 5, " In present or in future." 

X Exceptions made by tblB Act.— These are set forth in the clauses to the 
■J' section.' 


(3) Exceptions madeflby any Other law.— Restrictions are placed by Hindu 
.. law on. the transfer of coparcenary property and of property dedicated to religious uses. 

Mahomedan law imposes restrictions on the transfer of wa&f property. Various local 
- Acts as well as local customs restrict the transfer of agricultural tenancies. This is also 
the oase with hind held on service tenures, suoh as watan land in Bombay, kamam land 
in Madras, and ghatwal land in Bengal. Service tenures also fall under the exception 
in clause (d) of this seotion. 


* Clause (a) : Spes succession™. 

(4) Clause (a) : Spes successlonls. — The possibilites referred to in this clause are 
bare or naked possibilities and not possibilities coupled with an interest such as contingent 
remainders and future interest (p) : see note 4 to sec. 5, “ Future interests in property." 
Suoh interests have been transferable by deed in England ever sinoe the Real Properly 
Act, 1845, seo. 6, now replaced by the Law of Property Act, 1925, sec. 4 (2). With refer* 
enoe to a oontingent interest the Judicial Committee said — “ It is something quite different 
from mere possibility of a like nature of an heir-apparent succeeding to the estate, or 
the ohanoe of a relation obtaining a legaoy, and also something quite different from a mere 
right to sue. It is a well ascertained form of property — it certainly has been transferred 
in this country for generations — in respect of which it is quite possible to raise money 
and to dispose of it in any way the benefioiary chooses " (q). 


For instance A p a Hindu, owning separate property dies leaving a widow B and a 
brother C. € has only a bare ohanoe of suooesqjon in oase he survives B, and this apes 
/accessions* he qannot transfer. But if A during his life time makes a settlement of^is 
separate property to his wife for her life and then to his son if he should have one, and in 
default of a son to B, B has an interest oontingent on A.having no son, and that interest# 
is transferable. 


* When the rights of an adopted son are curtailed by an agreement giving the widow 
of the adoptive fether the right to enjoy the property during her lifetime, interest of 
tne §|(ci is not a spes succession** but is a vested interest, enjoyment and possession only 
being postponed (r). 


<*•) 

« 

<•> 


v. Horton (1898) 25 Cal. 778 

overruled on a different point to FmmI 
▼. Emm Horn (1902) 29 865. 
PoUktmdg v. Eriahmm (1917) 40 Mad. 302, 


interwt); Shujml r. MMmmodQvm 
M ill. L.J. 41 (vwM iMMliidjr); 
Laehman v. Baidao (1918) 21 0.0. SIS, 


48 1.0. 896 (vested Interest). 

Pressed v. Bom Qctasi (1937)167 f.O. 889 

Bm a»»t»«k tu.uon.tJ. tot, 
mb to. saa, (t tyjuo. too. . 
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| (ft) (5) Transfer by heir-apparent.— An heir-apparent Is a parson who would ba tha 
hair Jf ha survived tha propositus and if the progwtfto died intestate. Suchw possibility 
is in English law not an interest or even a contingent title. Tha law was stated in Be 
Parsons (*) as follows — “ It is indisputable law that no one oan hare any estate or interest 
at law or in equity, contingent or other, in the property of a living person to which he 
hopes to succeed as heir at law or next of kin of such living person. During the lifetime 
of such person no one canhave more than a spes succession is an expectation or hope of 
succeeding to his property.' * 


" * a 

The chance of a Mahomedan heir succeeding is a mere spes successions and cannot 
be the'subjeot of a transfer or a release (0* 


• i. 

Illustrations, 

wt 

A has a wife B and a daughter C, Cm consideration of Rs. 1,000 paid to her by A 
executes a release of her right to share in the inheritance to A' s property. A dies and C 
claims her one-third share in the inheritance. B resists the claim and Bets up the release 
signed by C. The release is no defence, for it is a transfer of a spes successions , and C is 
entitled to her one-third share but is bound to bring into account the Rs. 1,000 received 
from her father : Samsuddin v. Abdul Hoosein (1906) 31 Bom. 165. 


(6) Transfer by Hindu reversioner.— By the Hindu law the right of a rever- 
sionary heir expectant on the death of a Hindu widow if a spes successions and its transfer 
is a mdlity and has no effect in law (u). In Amrit Narayan v. Gaya Singh (v), the Privy 
Council said — “A Hindu reversioner has no right or interest in prcssenti in the property 
which the female owner holds for her life. Until it vests in him on her death, should he 
survive her, he has nothing to assign or relinquish or even to transmit to his heirs. His 
right becomes concrete only on her demise ; until then it is mere spes successions .” For 
the same reason a relinquishment by or on behalf of a reversionary heir of the reversionary 
right to succeed is invalid (to). This rule of Hindu law was applied to Hindus indepen- 
dently of the present section by the Privy Council (*). Since the amending Act of 
1929, the present section applies directly to Hindus (y). 


(*> D * 61 » 66 5 In n Mud ff* (1914) 

(0 Abdocl v. Goolam (1906) 80 Bom. 804: 
Samsuddin v. Abdul Hoosein (1906) 81 
Bom. 166 ; Asa Been v. Karuppon (1918) 
** 41 Had. 865, 46 l.C. 86 ; Marangami v. 

Ha gur Mean (1918) 24 Mad. L. J. 268, 
18 l.C. 186. 

<«) Venkatanarayana v. Subbamnud (1916) 88 
Had. 406, 410, 29 l.C. 298, 42 I.A. 126, 
128; Janaki Ammal v. Harayanasami 
(1916) 89 Had. 684, 688, 87 LC. 161, 
48 IA* 207, 209; Amrit Harayan v. 
Gaya Singh (1918) 45 Cal. 690, 44 1.C. 408, 
46 I.A. 86; Hamath Knar v. Indar 
Bahadur (1928) 46 All. 170, 50 I A. 69, 
71 I.C. 629, (’22) A.PG. 403 ; Annada v. 
Gour Mohan (1923) 60 Cal. 929. 60 LA. 
989, 74 1,0. 499, (*23) A.PC. 189, 
eflrmias (1921) 48 Cal. 686. 66 l.C. 27, 
<*21) A.O. 501 ; Japan Hath v. Dibbu 
(19<») 81 AH. 6$, 1 I.C. 818; Nund 
Mi thorn v. Kanes Bam (1902)29 Cal. 866 ; 
Maniekam v. BamaHnga (1906) 29 Had. 
120 ; Muthueseru v. VytMMnga (1909) 
82 HSd. 206, 8^ l.C. 476; PinMprolu v. 
Pindiptolu (1907) 80 Had. 486: Bern- 
thandra v. Kaltu a908) 80 AH. 497 ; 
Mham v. Goman (1918) 40 AH. 804, 
44 LC 629 ; ML ■ Bh dg e s at t v. Jagdsm 
<1921) 0 Bat. LX. 604, 62 l.C. 988, (*21) 
•A.P. 260; Qurbhaj v. laehhman (1926) 


6 lah. 87, 88 I.a 650, (’25^A.L. 841; 


Lab. 

188; 


( 9 ) 

<") 


( 8 ) 


(*> 


Bute Singh v. Jhandu (102 , 

L.J. 211, 61 I.C. 875, (*21) AX. 
Anandibai v. Rajaram (1898) 22:; 

984; Bhagwan v. Mannu (1912) U 
O.C. 122, 18 I.C. 496; Die Chand v. 
imam Din (1917) P.L.B. 186, 41 L0#847: 
Mahadeo Prasad v. Mathura (1981) 28 
AU.L.J. 296, 182 LC. 821, (*81) A. A. 689 ; 
Karasinga v. Harsaila (1988) A.B. 121, 
(1987) Bom. 896. 89 Bom.L.B. 1287, 
174 LC. 119; Shah Hamaj v. Qhulaau 
Murtata (1941) 24 Lab. 161 (where, 
however, the transaction was upheld on 
the ground of Re being in settlement U 
disputed claims.) W 

(1918) 46 Cal. 690, 45 I A. 86, 89, 44 I.C. 
408. 

Amrit Haraum v. Gaya Singh (1918) 46 Cal* 
46 LA. 86, 44 l.C. 408 f Dhoorjsti 


80 Mad. 201 ; Horn* 
maeayudm (1908) 18 
Marangomi v. Hag 


590, 

v. DkoorjeU 
simham v. 

Mad. LX. 

Mesra lebboi (1918) 24 Mad. LX 
18 LO. 186. 

See Ha math Knar v. fader Bahadur (1928) 
46 AH. 170, 60 I -A. 69, TALC. 629; (*22) 
A.PC. 408j Armada Mahay *- Same Mahay 
^l^|MLiu289, 50 €91. 929, 74 XC. 499, 

■ -v MtmidMii 
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WHAT MAT BE TRANSFERRED. 



Illustrations. 

!#: • 

(1) N, an Oudh Taluqdar, died leaving two widows and a reversionary heir I. The S» 6 (l) 
widows set up a will ofJV which empowered them to adpot a son. / filed a suit to set aside 
the will as invalid, and in order to defray the expenses of the litigation transfened his 
interest to H for Rs. 25,000. The Court set aside the will and made a decree declaring 
that I was entitled to succeed as reve; sionary heir. On the death of the widows I took 
possession of iST’s villages. H sued I for possession but his suit was dismissed as /, at the 
time oftthe transfer, had no more than an expectancy and so had no interest which he was 
competent to transfer : Hamath Kuar v. Indar Bahadur (1923) 45 All. 179, 50 I.A. 09, 

71 1.C. 69, (*22) A.PC. 403. 


(2) 12 on behalf of his wife and minor son effected a compromise with agnatic male 
relations releasing the minor’s reversionary interest in the property of his maternal grand* 
father. The minor on attaining majority sued to recover this property. The suit was 
decreed. The reversionary interest was only a spes successionis and was therefore not an 
interest which could be the subject of a bargain : Amrit Narayan v. Gaya Singh (1918) 
45 Cal. 590, 45 I.A. 35, 44 I.C. 408. 

If the reversioner purports to release his interests to the widow, her interest is in no 
way enlarged and the release cannot take effect as vesting in her the absolute estate in 
the property left by her husband (z). Such a release might amount to an acknowledgment 
that the widow had an absolute fight (a), but the acknowledgment would not be binding 
on any other person who may be the heir when the succession opens out (6). But if the 
widow claims a property as her own, and the reversioner alleges it forms part of her 
husband’s estate, and the dispute is bona fide settled between the parties, the settlement 
is binding on the whole body of reversioners, though the transaction might appear in 
one of its aspects as a dealing with a spes successionis (c). The reversioner “oan relinquish 
his right to say that the properties in dispute form part of the estate to which he is the 
reversioner” (r). 


A tr ansf er by a reversioner will not when he succeeds to the property become valid 
on the principle, recognized in sec. 43, of feeding the grant by estoppel. This principle 
is that if a man who has no title to property grants it by a conveyance which in form 
would carry the legal title, and subsequently acquires an interest sufficient to satisfy the 
grant, the estate instantly passes. But this principle has no application when the 
• contract of assignment refers to property which has expressly been rendered non-tflfcns* 
f 'rable by the Legislature (d). 


If the reversioner transfers, not his reversionary interest but the estate in prasenli 
as if he was absolutely entitled, the Madras High Court held in one case (e) that the trans- 
fer is validated by sec. 43 when he succeeds to the property ; the distinction drawn being 
• between the transfer of an expectancy and the transfer of an immoveable property with an 
eifcmeous representation as to authority. A later Madras case (/) dissents on the ground 
that such a distinction would defeat the provisions of this section. The Allahabad 
High Court (g) has held that section 6 (a) applies to cases where professedly thwe is a 
-transfer of a mere spes successionis or where parties knowing full facts fraudulently clothe 


<•> 

(6) zJu*j-*V** T, Motor (1001) 24 

S!r»7rMlT £062, *26) A. *. 1048. 

<< I) Amoda v. Gour Moton (1021) 48 08L 880, 


68 I. O. 27, ('21) A. C. 601 Duarte 
Proud t. dartr Ah mod (1828) 78 1.0. 
840, (*28) A. 0. 18. 

m T %xi4sxrl£$i:-£TS. 

0*5, (m A.M. 7W. 

(S) %min Maned Pmse^m) ST 
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tfce transaction in the garb of an out and out sale of the property but that where an 
^ erroneous representation is made by the transferor to the transferee that he is the full 
owner of the property transferred and is authorised to transfer it and the transferee 
acts upon sueh representation then if the transferor happens later, before the oontract oi 
transfer has been rescinded, to acquire an interest in that property, section 43 oomes 
into operation. The Bombay High Court ( h ) has also taken the same view. 

Agreement bp Hindu reversioner to transfer . — An agreement by a reversionary heir to 
transfer or to relinquish his right of succession is also void (»). In Armada a. Chur 
Mohan ( j) the Privy Council said that “ it is impossible for them to admit the oommonsenso 
of maintaining an enactment which would prevent the purpose of the oontract, while per- 
mitting the contract to stand as a contract." The Bombay High Court has held that the 
equitable doctrine whioh regards that done which ought to be done is excluded by the 
express prohibition in this action and that an agreement by a person not to daim a 
share of an inheritance when it falls in is void (k). In some oases suoh agreements have (it is 
submitted erroneously) been held to be valid as agreements to take effect on a con- 
tingency (i l ). The Allahabad High Court has in a series of cases (m) treated such agreement 
as valid, but the correctness of these decisions was doubted by Piggott, C. J., in Chahlu v. 
Parmal (n), and they must be taken as overruled by Annada v. Oour Mohan (o). The case 
of Chahlu v. Parmal (p) was, however, a peculiar one and oalled for the application of 
another doctrine. There were four separated brothers, A, B,C and 2>. B died and A 
took his share and remarried his widow. Then D died and A agreed with C not to claim 
D'e share after D* a widow should die. But when D' s Widow died he did claim a share 
and the dispute was settled by a compromise that A should keep B* s share and that C 
should keep jD’s share. This was a valid family settlement, and even if A* a agreement 
not to claim D'b share was invalid, yet A could not claim that share without bringing B's 
share into account. 


As an agreement to transfer a reversion is void the Court will not allow suoh an 
agreement to be embodied in a consent decree (q). But if a suit has been filed on an 
invalid agreement to assign the reversion, it may become the subject of a valid 
compromise after the reversion has fallen in (r). 


Although an agreement to transfer a reversion is void, yet an alternative promise 
may constitute a valid substituted contract under sec. 53 of the Indian Contract Act. 
In Mohodeo Prasad v. Mathura Chaudhurt (s) there was an agreement between the mort- 
gagor and the mortgagee by whioh the mortgagee agreed not to reoover the balanoe due 
on his mortgage during the lifetime of a Hindu widow, and at her death to accept in dis- 
dharge either a share of the mortgagor's reversion in three villages owned by the widow 
or a share in another village owned by the mortgagor. This was held to be invalid as 
to the three villages, but valid as to the other village. 


(h) VVhabai DaUu Pattar v. Maihar Shankar 
40 Bern. L.B. 147, ('88) A.B. 228. 

(0 Annada v. Oour Mohan (1023) 60 Cal. 029, 
80 LA. 280, 74 I.C. 400. ('28) A.PC. 180 ; 
Sameuddin v, Abdul Hussein (1006) 31 
Bom. 106: J aaan n a da v. Pratada Boo 
(1010) 89 MOd. 664, 29 1.0. 241 ; Dhoorteti 
v.Dfarjdi (1006) 80 MOd. 201; Thakur 
Singh v. Met. Pttmn Maori 1020) 10 lah. 


Look, ess, afrt o. so. (*t») i.o. us, 

JtUU Sh «kV. BllH Mmo (1987) 188 
I.C. SIS, (19*7) A.p. *80. 

(6) Same uddin v. Abdul, supra. 


(SI) 


in) 

(o) 

<P) 

it) 

if) 

<*> 


282 ; Lolita Prasad v. Samam Singh a 
(1088) 140 I.C. 491, (’33) A.P. 106. 

Nasir ttf Bag v. Faiyat-ul-Bahman (10U) 
88 AH. 467, 0 I. O. 680; Kanti Chandra 
v. AH Nabi (1011) 88 AH. 414, 0 I. 0. 
085; Mohammad Bashmat AH v* Ms 
Fatima (MM) M ill. L. I. 1M, *7 X. O. 
701. 

(1010) 41A11. 611, 61 LO. 019. 

Supra. ■ 

. Supra. 

Bamasami v. Bamasami (1007) 80 Mad. 256 ; 
Shugj^£ Mmnu <1012) |p6 O.0. 121, 

Durgu Fiasud W. Barmin (1020) 4 Laofc. IMr* 
115 I.C. 204, C20) A.0.63. ^ 

(i 98 i^ 29 ah. Ur. tot, us to. m, r ' 
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* WHAT MAY BE TRANSFERRED. 

' * 

Ettoppe l of reversioner.— Although both the transfer and the agreement to transfer 
* reversionary interest are void, yet a reversioner may be estopped from claiming 
dfee reversion by his conduct if he has consented to an alienation by a widow or other 
limited heir (I). 

Illustrations . 

(1) A Hindu widow executed a deed of gift of a part of her husband's property to 
D. F who was then the nearest reversioner joined in the deed. On the widow's death F 
•claimed the property pleading that the gift was invalid. F having consented to the 
gift is Atopped from disputing its validity : Basappa v. Fakirappa (1922) 46 Bom. 292, 
•64 1. C. 214, ('22) A.B. 102. 

(2) Tayava, a Hindu widow, disposed of the greater part of her husband's property 
by three deeds executed and registered on the same day. The first was a deed of gift to 
her brother which was attested by the reversioner Annsgovftia, the second was a deed of 
sale to Annagowda, and the third was a deed of sale to Her son-in-law. All the deeds 
formed part of the same transaction and were executed with Annagowda's consent. The 
Privy Council said — 44 If some other person than Annagowda had been, at the death of 
'Tayava, the nearest heir to her husband, it might have been open to him to question all 
or any of the three deeds but Annagowda himself being a party to and benefiting by the 
transaction evidenced thereby was precluded from questioning any part of it Ramgouda 

Bhausaheb (1927) 52 Bom. 1, 54 l.A. 390, 402, 105 1.C. 708, (’27) A.PC. 227. 

This is particularly the case if the reversioner had been a party to a compromise (u), 
or family settlement (r), entered into by a widow or other limited heir whioh involves an 
alienation of the estate by her and if he has benefited by the transaction. Different 
considerations prevail, if the renunciation or relinquishment proceeds on a settlement 
•of conflicting claims or bonafde disputes (w) 


Illustrations. 

( 1 ) A Hindu died leaving aB his heirs two daughters. Nevertheless two separated 
cousins claimed the inheritance and the dispute was settled by a compromise under which 
the property was partitioned and a fourth share was allotted to each cousin and daughter, 
as absolute owner. On the death of one daughter without issue the sons of one of the 

•cousins claimed to succeed to her quarter share as reversionary heir. The court held 
that as they had taken the place of their father and had, ever since his death, enjoyed 

• .possession of the share allotted to him they were estopped from claiming as reversionary 
heirs : Bahadur Singh v. Ram Bahadur (1923)45 All. 277, 71 1.C. 405, ( v 23) A. A. 204. 

(2) A Hindu governed by the Benares school of law dies leaving a widow and threfe 
daughters, two of whom have sons. The widow claimed to be absolutely entitled to 

* -certain properties which the daughters said belonged to their father. As there was a doubt 


• «) Bajranji v. Manokarnika (1907) SO AU. 
# 1, 85 l.A. 1; Ramgouda v. Bautaheb 

(1927) 52 Bom. 1, 54 I.A. 895, 105 I.C. 
708, ('27) A.PC. 227 ; Batappa v. Fakir- 
appa (1922) 45 Bom. 292, 54 I.C. 214, 
.(*22) 1,1. 1©2, explaining Bai Porvati v. 
Dagabhai (1920) 44 Bom. 488, 58 I. C. 
256; Fateh Singh v. Thakur Rukmini 
(1628) ^45 AU. 889, 72 I.C. 8, (’28) A.A. 

<«) RomMLoI v. Brif Lai (1918) 40 All. 487, 
45 l.A. 118, 47 I.C. 207; Barati jAU v. 
SaWk Bam (1916) 86 AU. 107, 81 1.C. 919 : 

sawn &.■ start.. 1 ® 

. TS-i sr » Sms 

Ba gh u b i r Dm v. Fomin Dm (1980) 28 


AU. L.J. 1541, 125 I.C. 24, (*30) A.A. 498 ; 

Jagdam Sahag v. Rupnarain (1924) 84 
I.C. 208, (’24) A.P. 785 ; Bm&ngmeda v. 
Irgowdatti (1928) 47 Born. 594, 78 I.C. 
196, (’28) A.B. 275. 

(r) Met. ffardei v. Bhagwan Singh (1919) 24 
Cal. W.N. 106, 50 I.C. 812 P.C.; PulUah 

Chettp v. Varadarajulu (1908) 81 Mad. 
474 * Rentes ChenSav. AU Nebi (1911) 

83? 

rr«;»'trw?jOJUP!: 

Otorito (IMS) lie IX). *1*TC») AX. 
485. ^ ■ 

(tt) Shah Beams v. Oblm JferSaa (1942) A.L. 
—— 1 *" “ 24 Lab. 161. 


188, 44 P.LJL 87,291 1.C. 882, 




THE 


OF PROPERTY ACT, 


58 


& f fbout their rights, the members of the fondly agreed end arranged among themselves 
yr., that the whole property should be divided among the daughters and their sons, the widow 

surrendering her share* Each daughter aooepted the property allotted to her in severality 
in lieu of the undivided share in the whole estate which would have devolved upon her 
on the mother's death and abandoned the right of survivorship on the death of either of 
her sisters. Thirty-eight years later, after the death of the mother and two sisters, the 
third sister sued as heir of her father to reoover a property sold to the defendant by one 
of the deceased sisters. The Privy Council said that in view of the favour shown by 
the court to family arrangements and the long period of time which had elapsed since 
the arrangement was made the plaintiff could not be allowed t6 repudiate the 
arrargement and impeach a sale which had been made upon the faith of it ; Mst.Hardeiv . 
Bhagwan Singh (1919) 24 Cal. W.N. 105, 50 1.C. 812 P.C. 

Compromises and family arrangements do not operate as transfers of the reversionary 
interest, but as said by the ^pdicial Committee in Rani Mewa Kuwar v. Rani Hulas 
Kuwar (x) are based on the assumption that there was an antecedent title of some 
y v." kind in the parties and the agreement acknowledges and defines what that title is. A 

compromise implies an existing dispute but a family arrangement may be concluded 
for the avoidance of future disputes (y). 


(7) Mahomedan law and transfer of spes successlonis.— The present 
section does not apply in terms to mahomedans : see sec. 2 above. But the rule of Maho- 
medan law is the same. The transfer of an expectancy is invalid under that law (z). 


(8) Transfer of spes successlonis In the Punjab.— The High Court of Lahore 
has held that the transfer of an expectancy is valid in the Punjab where the Transfer 
of Property does not apply (a) and that a declaratory suit with reference to a spes sue- 
cesaionis is maintainable (5). The law applicable there is in substance the rule of 
English law stated in the next following paragraph. 




(9) English law as to transfer of spes successlonis.— An expectancy in 
English law is not property which can be assigned. But English law differs in this 
respeot that as there is no express prohibition of such an assignment, the assignment, 
if made for value, operates as a contract to assign if and when the expectancy becomes 
an interest ; and therefore the assignment is effectual as an assignment in equity. In 
re Ellenborough (c) Buckley, J., said “ if value be given, it is immaterial what is the form 
of assurance by which the disposition is made, or whether the subject of the disposition 
is capable of being thereby disposed of*or not. An assignment for value binds the* 
conscience of the assignor. A Court of Equity as against him will compel him to do 
that which ex hypotheai he has not yet effectually done. Future property, possibilities 
Ind expectancies are all assignable in equity for value : Tailby v. Official Receiver (d ) . 
But when the assurance is not for value, a Court of Equity will not assist a volunteer." 


(10) Chance Of a legacy. — The chance of a relation or friend receiving a legacy 
is a possibility even more remote than the chance of succession of an heir, and is not 
transferable (c). 


(x) (1876) 1 I. A. 157, 100, 13 Bone. L.R. 312 
F.C.; Khtmni JaU v . Gobind Krishna 
(1911) 38 All. 360, 38 IA. 87, 10 I.G. 471 
P.C.; Hiran MM v. Sohan Bibi (1914) 
18 Cal. W.N. 929, 24 I.C. 809 P.C. 

(v) Pokharjtingh v. Mat. Duiari Kunrnr (1930) 
62 An. 710, 126 I.C. 1, (*30) A.A. 087. 

(t) Samiuddin v. Abdul ffotsain (1906) 81 Bom* 
106; Am Beevi v, Karumpan (1918) 41 
Bad. 305, 40 I.C. 85 Abdul Hotsain v. 
GoianuHoMain (1905) 30 Bom. 304; 

. HoetXn AH v. 2#sw.< 1889) 11 AH. 460 : 

... Murotofani Y; KWfi0i {IM) 24 Mad. 


L.J. 258, 18 I.C. 185; RebdH Mahan v. 
Ahmed (1909) 9 Cal. L.J. 60, 1 LO. 690. 

(а) Naranjan Singh v. Dharm Singh (1930) 

129 I.C. 29, (’80) A.L. 928 ; Gobind v. 
Chanan Singh (19*3) 147 1.0. 847, (’83) 
■■ A.L. 878. 

(б) Karim Bdksh y. MU Rahiman (1988) 144 

I,C. 408, (*33) AX. 555. 

(e) (1908)101. 697, 700. m \ 

(d) (1888) 13 A4p. 628, 64$; . * V. 

(8) Gf. Prey M v, ChoU Singh (1000) 9 O.C. 
66 , .^. •. . ■ * T ...; 
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<H> Other paMibUltisB or a like nature.— The u,u*l iUiutmtion of » poMibUitjr e * 
is the next oast of a fisherman's net. There ia no certainty that any fish will booMifbft 
and the fisherman has no interest in the fish until they are caught. An agreement tor 
the sale of kamam lands after they should be enfranchised in the name of the transferor 
is an agreement for the transfer of a possibility and is therefore void (/). There is a 
conflict of decisions as to whether a right to receive future offerings at a temple oan be 
assigned. Some cases take the view that the chance that future worshippers will give 
offerings is a mere possibility which oannot be transferred (g), while others hold that 
the right to reoeive offerings is not so uncertain, variable and limited as to pass out of 
the conception of the law (A). Offerings that have actually been made may, of course, 
be transferred ; and the Bombay High Court has held that the priest's share of the ulpal 
or net balanoe of the offerings to an idol may be attached ( i). Future wagfei of a servant 
before they are earned are a more expectancy which oannot be attached of sold (j). 

Before the eompletion of a sale a vendor's interest in the pusohaJe money is only a possibili- 
ty which oannot be transferred (k). But when land which hdd been acquired under the 
Land Acquisition Act, was restored by Government to one of the owners on his under- 
taking to transfer their respective shares to the oo-owners, the latter had a beneficial 
interest in the land and not a mere possibility (/). As to the words “ of a like nature ” 
it has been held that they indicate possibilities of the same kind as the ohanooof a 
legacy (m), or a chance of being paid a gratuity (n). But a eontraot for the sale of 
a property which is not the vendor's at the time of the contract, but which the vendor 
thinks of acquiring by purohase later on, is not bad in law (o). 


Clause (b)— Right of re-entry. 

(12) Clause (b)— Transfer Of right Of re-entry.— This is the right referred 
to in sec. Ill (g) which the lessor has against the lessee for breach of an express condition 
which provides that on its breach the lessor may re-enter. Such a condition is a con- 
dition subsequent defined in sec. 31 which divests an estate which has already vested. A 
right of re-entry implies an estate of reversion and cannot be transferred apart from the 
estate to which it belongs. The transfer of the reversion, t.e., of the lessor's interest, 
carries with it the right of re-entry. This is the law under sec. 109 of this Act (p), and 
also under sec. 141 (1) Law of Property Act l English], 1925. It was also the law under 
the Statute 32 Hen. 8, c. 34, which was applied in a Calcutta case (q) to a lease before 
the Act. 


• The expression “ mere right of re-entry " means a right of re-entry apart from any 
interest in the property. If not accompanied by an interest in property it is a personal 
licenoe and not transferable. This is illustrated by the ease of In re Davie <& Co ex- <• 
parte Rawlings (r). Goods were delivered under a hire purchase agreement which gave 
the bailor a right to enter the premises where the goods were kept and take possession 


< f ) Auryoprabhakara v. Qummudm (1025) 48 
^ Mad. LJ. 508, 88 LC. 557, (’25) A.M. 885. 

(0) *8kotoimm%& v. Peary Charon (1902) 20 
70 : Pvneha Thaku v. Bindetwari 

S 48 Cal. 88, I.C. 875; Paragi v. 

SKtmker (1010) 51 1.0. 88; J tUya- 
somI v. Nani Lai (1920) 47 Cal. 990, 
58IXI.19. 

84 All. 


(A) Ahmodaddtn v. TUki 

486. 14 1.C. 587 ; SuthJM v. 

OUT) 89 AM. 198, 87 LCTmI ; JMmutnmd 
v. Tutor Ram (19*8) 50 Ail. 894, 118 1.0. 

\JL21; N^ d Kmmmr.Qameh 
A JL 181, 58 Afl. 497; 


*42, 


Fmmmtrt Dm nMX) AX. M4, 44 F.L*. 

EAmh.’jTUTiAS; 


210 I.C. 262. 

(i) Digambar v. Jlari (1927) 29 Bom. L.B. 

102, 100 1.0. 1008, (*27) A.B. 148. 

( i ) Devi Prasad v. Lewis (1909) 81 AU. 804, l 
LC. 186. 

(5) Ahmoduddin v. Majlis (1908) S All. 12. 

(I) Lakskman v. Babani (1982) >84 Bern. L.E. 

886, 189 LC. 842, (‘St) A.B. 244. - 

(») PashupaH Vsntatapatki^ y. r#dbsto Sub- 
hadryamma (1918)47t.C. 58$, 

(a) Solomon v. Official As sig ne e (19m) 180 M* 

(•) BMb S UUj (1M*> AO. M6. 
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in defitult of payment of any instalment. The bailor amignedbii rights under tfeeag8*o» 
: . asnt by way of security to his creditor ; but it was heM that the creditor oould not enforce 

the right ofre-entry as it was only a personal licence Which was not asrigoable. 


Clause (c)— Transfer of easement. 

(13) Clause (C)— Transfer Of easement— An easement is defined in see. 4 ol 
the Basements Aot 5 of 1882 as “ a right which the owner or ooeupier of certain land 
possesses, as suoh, for the beneficial enjoyment of that land, to do and continue to do 
something or to prevent and continue to prevent something being done, in og upon, or 
in respect of, certain other land not his own." An easement includes a profit a prendre, 
a right tojmjoy a profit out of the land of another ; see Easements Act, see. 4, ill. 
(d) (#). An^as&nent cannot be detached from the dominant heritage but passes with it 
as a legal inoident of the property transferred. This is enacted in sec. 8 of this Aot and 
inseo. 19 of the Easemenft Act. The present section in effect enacts that there cannot 
be an easement in gross (t). A thing in gross exists in its own right, and not as an 
appendage to another thing. An easement cannot be in gross, for it must be a right 
over one piece of land for the benefit of another piece of land and therefore cannot be 
transferred without the land that has the benefit of it. Bights of way which may be 
enjoyed irrespective of a dominant heritage are sometimes called easements in gross, 
but this is an incorrect use of the word(u). 

. In India there are various rights which resemble easements, but are really not 
easements. They are customary rights saved by sod. 2 (b) of the Easements Act (v), 
such as a Kamaki right to collect leaves for manure and to pasture cattle (u?) ; a right 
to use land of another person for a holi festival (x), or for a bathing ghat (y), or for a 
burial ground ( 2 ), or for the celebration of the mohurrum (a), or of the Bam Lila (b). 
Such rights are independent of any dominant heritage. See Easements Aot, sec. 18 
and illustrations. 


The section refers to the transfer of an existing easement and not to the grant of an 
easement. The grant of an easement is not a transfer of property (c) ; and the 
provisions of the Transfer of Property Act have no application to the creation of 
easements (d). An easement may be released in favour of the owner of the servient 
tenement but such a release effects not a transfer, but an extinction of the easement (e). 
The imposition, acquisition and transfer of easements, is governed by the provisions of 
Chapter II of the Easements Act (secs.,8-18). 


Clause (d) — Restricted interests . 

' (14) Clause (d)— Restricted Interests.— An interest restricted in enjoyment to 

the owner personally is by its very nature not transferable, unless the restriction is void 
under seo. 10. A transfer of suoh property would defeat the object of the restriction 1 . 
For instanoe the objeot of a right of pre-emption is to prevent the introduction of strangers 

Bom. 198 : Ram Singh v. AUBaJceh 41926) 
95 1.C. 458. 

(a) Soar Sen v. Mammon (1895) 17 All. 87. 

(b) Ramdat v. Damodhar (1928) 78 I.C. 218, 
(’28) A.P. 846 : Channu Datta v. Swami 
Oyannandfi (1920) 90 1.0. 976, (’26) 
A.A. ISO. 

(«) Biatuxm Sakai v. Mania# SaM (MOW 
SI All. 012, S US. OB ; jw i il H U T. 
Vmmma <i#2«) M I.C. 678, <*2«) A.M. 

Vigtrrsi-ttfsxwrz 

(d> Sitai Cksmd v. Delmmg, 

<#) Mr ishihom v. * Ifandanmt (1906) 86 €61. 

• 889. ' ‘ ...£ 


{•) 

l 

«) 

<*> 

w. 


Chundee Chum v. Sfiib Chunder (1888) 
5 Cal. 945 : Sundrabai v. Jay a want (1899) 
28 Bom. 897. 

Sitai Ckandv L Ddonney (1916) 20 Cal. W.N. 

Bmaree v. Behari Lai 
504, 95 Z.C. 1030, (’20) 


_1158. 84 I.C. 450. 
Mvnici? ‘ 


Aval Board < 


(1920) 48 All. 500, 504, 95 Z.C. 1030, (’20) 
A. A. 588 Midland Rig. Co , 


(1858) 8 Ch. App. 800. 


_(1898) 20 *00. 

' Femaoan 


Ch. App. 8 
fiDors of Cawnpen v. Lattu 

v. Pinto (1912) 15 Z.C. 


Matilda 

W.JMiMi ▼. SkiMamp* <18M) I* Bom. 
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a* o*-ihann, tnd th* aale of Buoh a right to mu oataldar mold dafbait that object. A 
gnat for pavwarich is restricted In enjoyment to the grantee and cannot be alienated (/J. 
In the ease of a religious office Maopherson, J., said— 44 Such a sale would ptaetMQy 
destroy the endowment, or have the effect of defeating the whole object of Its 
creation* There would be no guarantee that the service would be properly kept up; 
for the purchaser whoever he might be— even if a Mohamedan or a Christian — would have 
the right of performing the worship of this Hindu idol *' (9). Again with reference to the 
sale by Urallers or trustees of a Hindu temple, the Privy Council said that where the 
founds^ of a religious endowment may be supposed to have established a corporation 
with the distinot object of securing the due performance of the worship, and the due 
administration of the property, by the instrumentality and at theydiscretion of its 
members, they have no power to transfer their right (A). For this reason a#eligious office 
is not a transferable property (*). The offioe of shebaat of a temple (j), or mohunt of a mutt 
(ft), or mutwalli of a wakf (Z), cannot be transferred. A ^4itti is not saleable property 
(«) ; nor the right of a village joshi to perform religious oeremonies at the house of 
his yajman (») ; nor the birt maha brahmani or right to officiate at funeral oeremoniee (o). 

A pala or turn of worship, and the pujari’s right to reoeive offerings are res extra 
commercium and cannot be alienated (p), though by custom they may be transferable to 
another Brahman (9). The sale of yajman vahis or pilgrim visitor's books is not in- 
valid but the sale carries with it no right to act as guide to the pilgrims (r). 

(16) Custom. — It has been held in several cases that the inalienable character of 
a religious office may be &ffeoted,by custom, and alienation to members of the founder's 
family or of the priestly family has sometimes been permitted (*). Rankin, C.J., in 
Panchanan v. Surendra Nath (() said that some of the cases on this point (a) ought not 
to be followed; and pointed out that the Privy Council in Baja Vurtnah v. 
Ravi Vurmah (t) said that a custom sanctioning the salt of a trusteeship for the pecuniary * 
advantage of the trustees would he bad in law. 


The oases cited In this paragraph refer to Hindu religious offices and were decided 
before the Amending Act of 1 929. Now that this chapter of the Act supersedes the Hindu 
Law it is open to question whether a customary right of transfer can be recognised, if it 

(/) Mahomed Shabbar v. Hamath (1927) 106 1 (m) 

I.O. 196. (*27) A.O. 436 \ Lad ' * 1 

v. Moti Rani (1989) A.P.O. 167. 


(?) Juggumath v. Kuhen_(l8Q7) 7 W.E. 266. 
• (A) 


Rajah Vurmah v. Ra 
1 Had. 236, 4 I.A. 76. 


Root Vurmah (1878) 


(<) Naratimma v. Anantha (1881) 4 Had. 891 ; 
Ruppa v. Doraeami (1888) 6 Had. 76; 
KeSake-Ilata v. YadattU (1868) 8 Had. 
H.C. 880 ; Subbarayudu ▼. Rataypa (1892) 
16 Had. 889; Durga Bibi v. ChaneJm 
(1882) 4 All. 81 : Rama Varma v. Raman 
Nagar (1882) 6 Mad. 89 : Rup Narain v. 
Junto (1879) 8 Cal. L.E. 112; Srimati 
> MaUika v. RaUmmani (1897) 1 Cal. 

m W. JT 498 ; Qnanasambanda v. Vatu 
(1900) 23 Had. 271, 27 LA. 69 ; Rajaram 
▼. Gmmh (1899) 23 Bom. 181. 

(/) Juggumath v. Kishm (1867) 7 W.E. 266; 
4>ubo MUaar ▼. Srinabaa (1870) 14 W.E. 
409: OMt , Dabaadra (1907) 12 Gal. 
W.H. 98 1 Nagmdrur. Rabfndra (1928) 68 
Cal. 188, 94 1.C. Sm-fM) JLCL 490. 

(ft) Pr^J^^MakmdhKrigarmm (1908) 8 
Oil. LJ* 499. 

(I) Wahid AU v. Aekruff (1^8 Cal., 782; 


▼. RoMamaa a&n) 24 Cal. 88 ; 

Mmm Med Bern v/fefc» NaM 
1818) 22 Cat WJT.. 998, 47 XC. 117 ; 
' • AM Muhammad v. A njummi 

lie (Mg) iTST 690, 18o LC. 66, 


m> 


<P) 


(«) 


(r) 

<«> 


<*) 


Manjunath v. Shankar (1914) 89 Bom. 

28 l.C. 130 ; Govind v. Ramkriehna " 

12 Bom. 866 ; Ganeeh v. Shankar 
10 Bom. 896. 

Woman v. Batuji (1890) 14 Bom. 167. 

Durga Praead v. Shambhu (1919) 41 All. 
666. 61 1.0. 689 • Jhvmmun v. Dinoonath 
(1870) 16 W.E. 171, contra ; Suhh M y. 
Buthambar (1917) 39 AU. 196. 87 I.C. 661* 
Puneha Thakur v. Bindmhri (1916) 4 8 Cal. 
28, 28 1.0. 676 ; Nilya Gogol v. Nani Lai 
(1920) 47 Cal. 990, 66 1.0. 19. 

Mohamtufo Debt v. Uaridat Haidar (1916) 

(XB07) * au.gtt. 
SUa ramUuU v. SUaram (1870) 8 Bom.H.0. 
260; MancMaram v. Pm u ka n *ar (1882) 

SfSXte SWSStf** 

17 Cal. 667 : Mahamaya Debt v* j 

q ywrt' iM-' tM’-ti..*.. iwt 

mm* r. F«d*te [1880) 8 
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trtmtoto with see. 6(d). Possibly where the interest in the enjoyment of the nffice li by; 
custom ndcM not to the Incumbent personally but to the member* of his hnflj. m 
transfer to a member of the famdy may not be inoontraventionofthJs sub-section. 


(16) Service tenures.— Jn senrioe tenures the interest in the land is the remunsm * 
tion for the persansl service to be rendered. It is therefore a neoeseery ineident of saeh 
tenures that they should be inospable of alienation. Thus ghatwal tenures in Bengal, 
created to provide a local military and police force are inalienable (to), and cannot be 
sold in execution of a decree against the ghatwal (x), but if the preformamoe of military 
service is a bol ished, as in the case of palyan land in Madras, the alienations would be 
valid (y). A ohowkidar in Bengal who holds chakran lands cannot alienate them beyondi 
the term of h^g (flBoe (z), A w^bandar in Bombay cannot alienate watan land beyond 
his lifetime to a person who is not a member of the watan family (a). The prohibition 
against alienation in the Watan Act is not absolute, for seo. 6 allows alienation with the- 
sanction of the Collector afid a watandar may be estopped from impeaohing his 
alienation (6). Karaam lands in Madras oannot be alienated by the holder of the office' 
to the prejudice of his successor (c). Inam lands or the performance of swaativachakam 
service in a temple oannot be alienated (d). But a right to money charged upon land 
with the object that religious ceremonies should be performed may be transferred, for' 
if the performance of ceremonies is not a condition precedent to payment it does not 
constitute a religious office (e). Muafi lands, i.e., lands granted with a remission of' 
revenue to oertain brahmins and their descendants on condition that they should give 
their blessings to the Maharaja of Nepal are transferable (/). 


Land held on service tenure may lose its character of inalienability. In Radha Bai 
v. Anantrav (g) West, J., said — “When an estate is freed from its connection with a public' 
office, the reason arising from that connection for the preservation of the estate 
intact and unencumbered necessarily fails." Again in Bhagwat Baksh Ray v. Shea 
Prosad Sahu ( h ), it was said that “on principle, it may well be maintained that when 
service can no longer be enforoed and the tenure consequently oeases to be a service 
tenure, the land can be alienated." Accordingly a ghatwal tenure loses its character of 
inalienability when the services have been oommuted by a money payment (»), or the 
tenure on military service has been abolished ( j ). 


Resumption of service tenure . — A service tenure may be (1) a grant of an office for 
whioh the land is the remuneration, or (2) a grant of land burdened with a condition of 
service. In case (1) the land is prima facie resumable, but in case (2) the land is not 
resumable unless a condition of resumption is expressed in the terms of the grant or 


(w) Burial Singh v. Jarawun Singh (1837) 6 
8.D.A. (Cal.) 189 ; Bally Dobsu v. Osnsi 
Deo (1882) 9 Cal. 888; Narnia v. Badi 
Bay (1902) 29 Cal. 227 ; Banyan Singh v. 
Ninmfan Chakravarti (1924) 8 Fat. 183, 
SI I.X. 87, 79 I;0. 825, (*24) A.PC. 6 ; 
Puma Chandra v. Seudamini (1918) 28 
Cal. LJ. 268, 48I.C. 885. 

(s) Nilmoni Singh v. Bakranath Singh (1883) 
9 Cal. 187, 9 LA. 104 ; Jaykiehen 
Mootsrja s v. Collector of Bast Bwrdwan 
(18S3rS6) 10 M.LA. IS. 1 W.B. 28 F.C. ; 
Udey Kumari v. Bart Bam (1901) 28 
Cat 488, 488. 

( y ) Appayatami V. Midnapsre 
(1981) 48 LA. 100, 44 M 
988, C22) A.FC. 184. 

(s) Bam Rumor v. Asm Nsumj (1904) 81 Cal. 

1021 . 

(•) ; /stfhwsA v. ImadAR (: 

:V- v -;V 


Co. 
575, 80 I.C. 


(Mgg^Bom. 211 


i. 196 


(f> 

<*> 

CO 

<j) 


(5) Narayttn v. Kalgaunda (1890) 14 Beta. 404. 
Jayram v. Narayan (1903) 8 Bom. L.B. 
852 (mortgage or Xhoti lead). 

(«) Papaya v. Ramona (1864) 7 Mad. 85; 
vsnkatarayadu v. Vcnkatmmayya (1892) t 
15 Mad. 284 ; Seshaiya v. Oaouramma 
(1870) 4 Mad. H.C. 830. •’ 

(d) Anjaneyaht v. Shrt Vonugopala (1922) 46 
Mad. 820, 70 I.C. 468, (’22) AM. 197. 

(•) " 
if) 


Savitri v. Hole** campa (1082) 84* Bom. 

L.B. 198, uTlcTsOO, (TO) A.B. 287. 

Pt. Borikishan v. Aston Singh (1934) 151 
I.C. 882, (*84> A.A. 978. 

(1888) 9 Bom. 198, 218, F.B. 

(1918) 16 Cal. W.N. 297, 809, £1 I.C. 481 _ 

Bansidhar Shanff v. Thakur Athutosh Dao 
■t «) 4 Fat. 272, 88 1X3. 1$, ( # 25) A.P. . 


I.C. 068, (*22) A.PC. 184. 
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implied from the circumstances under which it was made (it), 
•grantor to prove such a condition (*). 



But once the tenure has been established it is not terminated by obsolescense and 
desuetude but it is ** neoessary to find something done or omitted to be done on the 
part of the Government, as the grantors, which would have the legal effect of a surrender 
and regrant of the lands on new terms, or; at any rate, of a release of the right to 
appoint the ghatwal and call for the performance of the services" ( l ). 


(17) Right of pre-emption not transferable. — The right of pre-emption, has 
been defihed as “ a right in the event of a sale to purchase the property upon agreed 
terms ” (m). It can only be exercised as to immoveable property. It is a purely 
personal right which cannot be transferred to a stranger^ The object of the right is to 
prevent the introduction of strangers as co-sharers and/the right is enforced on the 
assumption that the introduction of strangers causes inconvenience to the pre-emptive 
co-sharers. It is a transient right in its very inception and mature, and being a personal 
privilege of the pre-emptor cannot be transferred to anyone except the owner of the 
property affected thereby (ft). Where a pre-emptor in anticipation of his success in a 
pre-emption suit transfers the “pre-emptional” property, he is not entitled to enforce 
his right of pre-emption (o). But a plaintiff who has obtained a decree for pre-emption 
may mortgage his rights under the decree in order to put himself in funds to pay the 
purchase money for the pre-empted property (p). The right of pre-emption is a 
Mahomedan law right and that is the only system of law which provides substantive 
rules for its enforcement (q). This law is applied as between Mahomedans as a matter 
of “ justice, equity and good conscience" by all the Courts in India except in the 
Madras Presidency where the Courts have declined to apply it on the ground that It 
places a restriction on liberty of transfer (r). The right of pre-emption has received 
statutory recognition in the Punjab by the Punjab Laws Act, 1872, and in Oudh by the 
Oudh Laws Act, 1870. The right also exists by custom among Hindus in Behar (*) 
and certain parts of Gujerat. See Mulla’s “ Principles of Mahomedan Law," 10th ed., 
sec. 180. 

The right of pre-emption is sometimes given- by contract or covenant. When a 
purchaser gave a right of pre-emption to one of his vendors if he could raise the prioe 
before a certain day without tho help of others, the right was held to be incapable of 
assignment ( t ). 


• (17A) Contract. — The benefit of a contract can be assigned as an actionable olaiuu 

This is however subject to two exceptions in the oase of an executory contract, (1) when 
the contract is one which had been induced by personal qualifications or considerations 
as to the parties to it, and (2) when tho benefit is coupled with an obligation which the* 
.assignor is bound to discharge (u). Thus when R agreed with M to grow indigo for him 
taking the seeds from JT s factory and cultivating according to AT s instructions, it was 
held that the contract was entered into with reference to the personal position and 
qualifications of M , and that he could not assign it ( 1 ). In such a case the enjoyment 


JPbrtw ▼. Meet Mahomed Tvquee (1870) 18 
1|.I.A. 488, 14 W.B. 28 KC.; Botham- 
*«£«•**» <1M1) M Bom. L.B. 
974, 182 1.C. 786, ('81) A;PC. 167. 

N crayon Singh v. NtrmHm Chakravarti 
<13M88) S mLjLSS. 61 1X87, 68, 79 I.C. 
825, ('24) A-PC. t.Rort SmabaM Kumar 
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(m) Jaeudin ▼. Sakhmm (1912) 26 Bern. 189, 
• 148, lflfcLC. 693. 

(i») JaeaMm v. Sakharam, wmmt Bam Sakai 
v. Os*M1885) 7 Ail. 

(4) 2U # 0 v. Laknan (1888) 6 AH. 180» 188. 


(p) Bela Bibiv. Akbar Ali (1902) 24 AH. 119: 

Ram Sahai v. Gaya, supra. 

( 9 ) Zamir v. Daulat Ram (1683) 5 All. 110,118. 
(r) Ibrahim v. Muni Mir (1870) 6 Had. H.0. 26. 
(«) Fakir v. Bmambukeh (lift) Bens. L.B. 
Sup. Vol. 86. Judu IaA v. Janiei Km 
(1908) 36 Cal. 676 on app. 29 Cal. 916, 89 
LA. 101. 

(I) Vthandi v. RagwaehaH (1906) 29 Mid. 807. 
<*) Jaffer Metier AH v. BufoBudpe Jute MW* 


Jaffer Metier AH v. Budge^B 
CO. (1900) 88 Cal. 702 OH * 
Bath* v. (1907) 9 

Tcjjmv v. Rama So M <181 
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& *W) « the benefit of the contract 2a restricted to the party personally and cannot be 
transferred. In a similar case (i e) 9 A agreed to manufacture salt for B, and the terms 
of the contract allowed B credit for payment, and a discretion as to the quantity of 
salt to be demanded, and it was held that B could not assign the contract* See in 
this connection note “Assignment of Contracts” under sec. ISO* 

Clause (id) Maintenance . 

(18) Clause (dd)— Transfer of right to maintenance. —This clause is new 
and was added by the amending Act of 1929. Before the amendment there was a 
eon fliet of opinion whether a right of future maintenance when it was* fixed 1$ a decree 
was transferable, it being held in Madras that it was (*), and in Calcutta that it was 
not (?). The amendment supersedes the Madras decisions. Section 60 of the Code 
of Civil Procedure exempts a right of future maintenance from attachment (z). 

The effect of this clause is that the assignment of a decree for maintenance would 
be valid as to maintenanoe < already accrued due but not as to future maintenance. 

The words “ in whatsoever manner arising, secured or determined*’ are very com* 
prehensive ; and it is submitted they overrule cases in which when the right has been 
oreated by a deed of transfer it was held that the question whether or not the right was 
alienable depends upon the intsntion of the parties as expressed in the deed (a). 

The right of a Hindu widow to maintenance is a personal right and from its nature 
incapable of assignment (b) ; but arrears of maintenance can be attached and sold like 
any other debt (c). The interest of a Hindu widow in land which has been allotted to 
her for her maintenance is not property which can be attached (d). But if land is 
assigned to a Hindu widow in lieu of maintenance, the transfer of such land is not a 
transfer of a right of maintenance and is valid during the widow’s lifetime (e). When 
villages were allotted to a person, under a compromise, for his maintenance and without 
power of transfer during his brother’s lifetime, the Privy Council held that his interest 
was a right of future maintenance and could not be attached (/), but allowed a receiver 
to be appointed to realise the rents and pay thereout what was sufficient for the main- 
tenance of the judgment-debtor and the balance to his creditors. 


A hereditary grant of an allowance of paddy out of the melwaram of land is not a 
light to future maintenance (p). Grants out of the revenue of an impartible estate for 
the maintenance of cadets of the family are alienable with a reversion to the grantor 
on the death of the last male heir (h). * 


(w) Namatwam Gurukkul v. Kadir Ammal 

* (1804) 17 Mad. 188. 

( x ) Ranee Annapumi v. Swaminatha (1011) 

84 Mad. 7, 8 1.C. 430 ; Thimmanayanim 
v. Venkatappa (1028) 100 I.C. 872, (’28) 
A.M. 713. 

(V) Asad Ali v. Haidar All (1010) 38 Cal. 13, 
6 1.0. 828. 


<*) 

<«> 

<*> 


Haridas v. Banda Kithore (1000) 27 Cal. 
38: Asad Ali v. Haidar Ali, supra; 
Pammdy v. Krishna* (1017) 40 Mad. 
302, 84 I.C. 381. 

Sabrewa v. Krishna (1028) 48 Mad. 660, 
. 73 I.C. 584, (*24) A.M. 22; AUaf Begem 
v. BHj No rain (1020) 61. All. 812, 118. 
I.C. 865. (*20) A.A. 281: Tara Sundari 
v. Soria* Charm (1010) 12 Cat. LJ. 
.7 1.C. 80 ; Bat Krishna v. Pa# Singh 
1 70S, 1SS 10. 408, (-80) 


140. 7 1.a 80 ; . 

rivi* 


NarbedabSi v MakOiso (I860) 6 Bom. 09, 
104J Nanah Chand v. Xishm Chand 
m KLK. 809 ; Tam Smdari v. 
Sarada Charm* s*pra ; flUftnfi v. 


(e) 

(<0 


( 6 ) 


if) 


(g) 

(h) 


Krishna , supra ; Ashing Mahomed Khan 
v. Nazir Banu (1042) O.W.N. 850, 20 
I.C. 100, (1942) A.0. 410. 

Kasheeshuree v. Greesh Chunder (1868) k C 
W.R. Mlse. 64. 

Diwdi v. Apaji (1888) 10 Bora.: 842: see 
also Banstdhar v. Oulab Knar 0894) 16 
All. 443 atul Gulab Knar v. BansidMir 
(1803) 15 All. 871 ; on app. (1804) 16 All. 
443 (where the question was left open). 
Dhup Nath v. Bam Charitra (1932) 54 All. 
386, 148 I.C. 85, (’82) A.A. 602 ; Samala 
Chunder v. Sushito Bata Dosses (1988) 
A.C.405. 

BaHndr* v. SmSara Bibi 0925) 47 All. 
*85, 62 1.4.88$, 87 1X3. 205,('85) A.rC. 
178 on anp/from Snndar mbi v. Hof 
Indar mSljf 48 AH. 617, 88 XXL 181, <*21) 

t, Xfffe (MOT) #0 |(,a. *7*. 
D vn a it* v. taw4v (1800) M Cll. 848. 
80IJL m, 4 t.0. *; Jtn.tini f.T. 

CM. 40»i Itan . Chmlnt 
y. Jtf )i4wStrr (1»0») 8» Qu. U88, n«l. s 
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An Annuity granted by will is not a right to future mainten ance end my be AttAcbed 
or sold (»). There ii y however, a difference between a maintenance allowanoe and an 
annuity (j). A Tested life interest under a will in a definite f und or in pome of a property 
is transferable (*). An annuity granted by way of maintenance by deed which creates 
a oharge on land, has been held to be alienable (1) ; but in view of the words In what- 
soever manner arising secured or determined* it is doubtful if this derision is still good 
law. Thus in Bib* Haliman v. Bibi Umadatunnissa (m) the Patna High Court oame 
to the conclusion that a right of this nature though made a oharge on immoveable pro- 
perty could not be transferred. When a settlor creates a trust of V* property and 
reserves an allowance for himself, the allowanoe is not maintenance wi thin 4hia clause (s} t 


Clause (e) — Mere right to sue . 


(19) Clause (e) — Transfer of a mere right to sue. — Before the amending Act 2 
of 1900 this clause was — “a mere right to sue for compenecSion for a fraud or for harm 
illegally caused cannot he transferred .** The amending Act of 1900 widened the olause by 
omitting the words italicized, and at the same time restricted the definition of actionable 
claim (whioh formerly embraced all claims which a civil Court recognised as affording 
grounds for relief) to debts and beneficial interests in moveable property not in possession. 
The effect of this amendment was to make clear the distinction between property and 
a right to sue. For before the amendment a right to sue for damages for breaoh of 
contract would have been an actionable claim although such right was not property nor 
attachable as such. Again the fofmer definition was inadequate, for it was limited to 
rights of suit for damages for tort. Such rights are undoubtedly not assignable ; but 
there are other rights to sue arising out of contract whioh also cannot be assigned (o). 


Courts of Equity reoognized as a general rule that choses in aotion or actionable 
claims were assignable, but on this general rule engrafted an exception as to naked rights 
of action on the analogy of the common law against champerty and maintenance (p). 
This exception, it is sometimes said, is enacted in olause (e) of this section (q). But the 
specifio rules of English law against champerty and maintenance have not been adopted 
in India (see note 23 below), and English decisions on what is a naked right of action 
are not always a safe guide in determining cases arising under sec. 6 (e). 


A right to sue is personal to the party aggrieved and there can be no assignment of a 
right to sue for damages for tort or for breach of oontract (r). For the same reason a 
mere right to sue is not an interest whioh vests in the reoeiver in Insolvency («) or which 
con be attached ; see Code of Civil Procedure, sec. 60 (1) (e). 


(9 Gopcd Lai Seal v. F. J. Martden (1005) 10 
Cal. W.N. 1102 ; Shari Ahmad v. ff. 
Hunter (19S7) 167 1.C. 52, (1087) A.0. 420. 
•(j) Annirudha v. Official Receiver (1042^ A.C. 


<*> 

< 0 .‘ 


241,^942) 1 Cal. 427, 74 C.L.J. 

Zhemdumd v. Hernandos (1087) 167 1.C. 40, 
1087) AA. 806. 

Jtamini v. Satyaniranjan ( 1010) 28 

W.N. 824, 58 1. C. 587. 

(m) (1089) 181 LO. 89, (1880) A.P. 506. 

- **-%!§■«! jrfsnarssa; 

m 

Pa$ t. Sum Nath An (M24) U Ow. 
*71,68 I.C. 411, ('84) A.C. 1047. 

(,) mtmrr. Umettdt as ») 1 y. * a 481 ; 

Mi *. Jmb (1M7) 4 Sq. M0. Cmm 
• ctia to* th . docbtae 

M, we MitecUd Id fit 
tVlbCwdto, 





Railway (1018) 2 K.B. 251, 258. • 

(q) Jai Narayan v. Kiehun DuUa (1024) 8 Pat. 

575, 78 I.G. 105, (’24) A.P. 551. 

(r) Aim Muhammad v. 8. C. Chunder (1000) 

86 Cal. 845, 1 I.C. 827; THrachand v. 

Nemchand (1928) 47 Bom. 719, 78 I.C. 

465, (’28) A.B. 408; Varahaewami v. 
Ramachandra (1016) 88 Mad. 188, 18 1.0. 
620 ; Jewan Ram v. Ratamchand (1022) 

26 &L W.N. 285, 70 I.C. 408, (*21) A.C. 

705; NruAr Hasson v. Medina teaman 
(1025) 11 O.LJ. 672, (*25) A.C. 200; 

^ t v. Haritao (10t4) 188 LO. 447. 

Mohan Lai v. MaU Led 


u. 587, (’85) A.M. 186: 
Bidhu Bhutan ( 1080) A«0. 

tl, M MJUW. 04, 0041) AWAIT. 

H) Mill tr t. JhM SUnk OB01I II Oti. 48: 

Cal. 260; LUadhar v. Nago (1008) 141 
T.O. 470, {*88) AJL 6. « 


S. 6 (•) 
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8* 6 (•) (1) B publishes a libel of A, A sssigns his right to sue B for damag es to O* The 

s ss ignm ent is invalid as an assignment of a mere right to sue, and O has no right to 
reeorer damages from B. 

(2) A contract* to buy goods from B. On due date A fails to take delivery and B yells 
the goods in the open market at a loss of Rs. 13,000. B sella the right to recover these 
damages to 0 . The a s s ignm ent is invalid as an assignment of a mere right to sue, and C 
oannot recover the damages from A : Hirachand v. Nemchand (1923) 47 Bern. 719, 
It LO. 465, (’23) A.B. 403. 

(8) A purchases from B his inam land with all rights appertaining thereto, such as 
the right to recover rents, A then sues B* s land agexft for negligently emitting jfco reoover 
rents. The c l a im is either ta tort or for breach of contract and the assignment of such a 
claim is the assignment a mere right to sue and is invalid ; Vardhaswami v. 
Bamachandra (1915) 38 Mad. 138, 18 1.C. 520. 

(4) A maliciously procures the attachment of B* s property. B has the right to sue 
A for damages for wrongful attachment and assigns his right to damages to 0. The 
assignment is of a mere right to sue and is invalid : Pragi Lai v. Fateh Chand (1883) 
5*A11. 207. 1 

A c laim for compensation for use and occupation against a te nant holding over 
has been held to be one sounding in damages and therefore not transferable (t). 


(20) Transfer Of mesne profits, rents, etc. —On the other hand a person 
may have a right to sue in virtue of ownership of property transferred to him. In Qlegg 
V. Bromley (ti) Parker, J., said — “ It is to be observed that an equitable assignee of a 
ohose in action, whether it is legal or equitable, could institute proceedings and maintain 
'poccedmgt for ton recovery. Yhe quHftton was wbrifttet oi 

assignment was, in the view oi the Court, property with an incidental remedy ior its 
reoovery or was a bare right to bring an action either at law or in equity.” Thus in 
Bttie v. Torrington (v) the respondent purchased property leased, with a right to reoover 
damages previously accrued for breach by the tenant of the covenant to repair ; and 
Sorutton, L.J., said — 11 So in this case when the respondent, who has brought the freehold 
took also an assignment of the right to reoover damages for dilapidations against the 
first lessee, he was not buying in order merely to get a cause of action ; he was buying 
property and a cause of action as incidental thereto.” On the same principle a bare 
/ight to sue for mesne profits oannot be assigned, as mesne profits are unliquidated 
damages and not a debt (u>). So also an attachment of profits which had not beoome due 
was held to be an attachment of a mere right to sue whioh could not be the subjeot-mattei 
of sale (z), but if a sale of land is acoompanied with an assignment of mesne profits already 
accrued due, the ass ignm ent is valid (y). This distinction was not noticed in a Madras 
oase (z), but it was pointed out in clear terms in a later ease (o). So also h transfer of land 


<0 

to) 


to) 

to) 


to) 


Qovm&mcami v. Ramatami (1010) 30 Mad. 
L JT. 492, 84 1.0. e. 

(1012) 8 X3. 474, 490; Didtimoa v. 
Burrell (1880) L.B. 1 Be. 887 ; Khudiram 
BhatoU v. Shomnath Banerti (1888) 87 
O.W.2T. 708, 148 1.0. 678 ('§8) A.0. 464. 
(1820) 1 KB. 800, 412. 

Bum Ckuudor v. Moils* Chmder (1807) 
2 Oal. w3r 48; Shgam Ckand Koondoo 
v. The Loud Mortgage M of India 
(1882) 0 Cal. 606; ChmdroHkaraltot^ 
fWaghabhueSmm (1827) 68 Mad. 
ImT. 842, 104 1.0. 400, ('27) AJC. 817. 
dyge mn ath v. Ja m naboliabh (1040) Mag. 87, 


to) 


181 LO. 688, (1989) A.N. 07. 

Monmrtha Bath v. Motilal Mitre 
Osh WJST. 014^122 LO.220, 
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with rents Already aocrued due is valid (6). The Patna High Court has held that a transferee 
o Ha-wd s«d flfumni profits already aocrued due oannot meintein a suit for the mem# profit® 
m euoh profits axe damages and not a debt (c). It is submitted that this is erroneous and 
ignores the effect of the word “mere” whioh limits the prohibition to transfers whioh purport 
to transfer nothing but the right to sue (d). The Chief Court of Oudh has held that the 
transferee of a debt may sue to recover the debt but not for interest before the assignment 
claimed by way of damages under sec. 78 of the Contract Aot («) ; see see. 8, para 5, below* 

• Illustration*. 

(1) A is the owner of a tank whioh subsides owing to the removal of pillars in a 
mine underneath owned by B. A has a right of suit against B for damages for infringement 
of his easement of support. A transfers the tank and his right of suit to C. C oan sue 
B for damages as his right of suit is inoidental to the transfer of the tank : Jagannath 
Marwari v. Kalida* (1929) 8 Pat. 776 f 120 1.C. 626, (*29) A.P*245. 

(2) A is the owner of land of whioh B is wrongfully in possession. A has a right to 
sue B for mesne profits. If A transferred that right to C, the transfer would be invalid as a 
transfer of a mere right to sue : see Shankarappa v. Khatumbi (1932) 66 Bom. 403,141 
I.C. 488, ('32) A.B. 478. But if A sold the land to B and assigned to B his right to sue 
for past mesne profits the assignment would be valid as incidental to the transfer of the 
land: Marmath Nath MuUic v. Shaikh Hedait AH (1932) 69 I.A. 41, 11 Pat. 266, 86 
C.W.N. 281, 66 C.L.J. 162, 62 3^L.J. 287, 1932 A.L.J. 341, 34 B.L.R.489, 136 1.0. 686, 

('32) A. PC. 32. 

If a guardian sells the property of a minor in fraud of the rights of the minor, the 
minor may on at taining majority sue to set aside the sale. But until the sale Is set aside 
the property does not belong to the minor and if he sells it the sale is a transfer of a 
mere right of suit and invalid (/). On the other hand if a manager of a joint Hindu family 
sells Joint family property (without necessity it has been held that a coparcener 
has still an interest in the property which he oan sell without seeing to set aside 
the manager's sale and that the ooparoener's sale is a transfer of property with ill 
incidental right of suit (p). 


(21) Mere right to sue distinguished from actionable claim.— An actionable 

# claim is property and the assignee has a right to sue to enforce the claim (A). B oannot 
eue for a debt due to A, nor oan A assign to B the bare right to sue for the debt due to 
A. But if A assigns the debt to B p then B may sue to reoover it as a debt due to hlmselfi 
A right of contribution is not a mere right to sue but is an aotionable claim which may h8 
assigned (•’). The assignment of differences on cross contracts has been held to he valid 
as an assignment of a debt or aotionable claim and not of a mere right to sne( j). 

• But a debt or aotionable claim must be distinguished from a right to sue for damages. 
After b r ea ch of a contract for the sale of goods nothing is left but a right to sue for damages 





328 (1838) 4.0. 122 ; Mtnmohan r. MM. 
— *_ >1-*. A.0. 430, 88 OJJT. 188. 
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ju&Jeh cannot be transferred (k). But before breach the benefit of an executory contract 
for the eale of goods may generally be transferred and the bnyeahas the right to sue forther 
goods (l), A right to mesne profits is a mere right to sue which cannot be transferred 
(see note 20 above), but the right to the profits of a Tillage aotualiy accrued due at the date 
of the transfer is a debt which maybe assigned (m). If a certain sum of money is due from 
a person that sum of money is recoverable on assignment even though a calculation 
may be necessary to determine the exaot amount (a), and the right to reoover a 
definite amount in the hands of an agent may be assigned (o). As to whether the right- 
to recover such money as may be found due on taking an aooount from an agent oan be 
asl|ped the oases are conflicting. In some cases it has been held that such an assignment 
Is hot of a mere right to sue but of money belonging to the principal which is in the agent's 
hands and that it is a debt although the amount remains to be ascertained (p). In 
others it has been held that the assignment is of a mere right to sue the agent for failure 
to pay (^). The distinctioxf between a transfer of a gpiere right to sue and a transfer 
of an actionable claim is well illustrated by the Privy Council case quoted in illustration 

(1) below. 


Illustrations. 


(1) A's lessee had covenanted to pay the Government assessment or in 
default to be liable to A in damages. A sold the reversion to B and also assigned to B 
his right to reoover from the lessee certain instalments of assessment which he had paid 
owing to the lessee’s default. The High Court held the assignment to be void as an 
alignment of a mere right to sue. But the Privy Coifnoil held that the lessee's failure 
to pay did not give rise to a claim for damages within th? meaning of the clause in the 
lease, but a claim for reimbursement of the precise sum A had paid to meet the obligation. 
It was therefore valid as an assignment of an actionable claim : Manmatha Nath v. 
HedaitAli (1932) 11 Pat. 266, 59 1.A. 41, 135 1.C. 635, (’32) A. PC. 32. 


(2) A agrees to sell to B a certain quantity of gunny bags deliverable oil a future day. 
There art no circumstances of a personal character in the oontraot. Before due date B 
assigns his beneficial interest in the oontraot to C. Thereafter A commits a breach of the 
oontraot. This is not an assignment of a mere right to sue but of an aotionable claim and 
is valid. O is entitled to sue for damages for not delivering the gunny bags : J offer 
Meher Ali v. Budge Budge Jute Mills (1906) 33 Cal. 702. N.B. — This illustration 
should be contrasted with the illustration Hirachand v. Nemchand (1923) 47 Bom. 
719, 73 1.C. 465, (’23) A.B. 403, where the transfer was after breach of the oontraot. 

(3) A is the agent of Band misappropriates the sum of Rs. 4,000. A assigns the debt 
tg C. The assignment is valid as the assignment of an actionable claim and 0% Ifray sue to 




0) 


to) 


JmsUmal v. Pioneer Stour Mills (1014) P.B. 
106. 27 1.0. 115 ; Yadaoendra v. Srinivasa 
(1024) 47 Mat. 608, 80 1.0. 6, <’25> A JL 
tt: Oopela v. R am a swa m i (1911) 21 Bad. 
LX 158, 6 1.0. 290; Shahrukh v. Shoo 
ProeadCMB) 41 1.0. 486; NahKeta v. 
Kokova (1928) 69 1.0. 288. ( ; 28) A. If. 67 ; 
~ ‘ T v. ReghunMh (1921) 66 1.0. 878, 


__ . > Reghu nsth w *.v». 0,0, 

(*21) A.S. 59 \Mati Lai v. Radhe Lai (1988) 
A.LX 1009. 66 All. 814, 147 1.0. 629, 
*88) AJL 642; MU Pmcriv. Shiva Paika 
L >) 166 1.0. 487,086) A.N. 2. Bee also 
In footnote (r), supra. 


Jaffer Maker Att v. 

g906) 88 Cal. 708 on app. 

LX114I 
Marat Singh 


Jute Mills 
~~ 84 GUI. 
Hensrdf (1907) 9 Bom. 


1.0. 6^ Gitdhari r._Akmad . 


I.O. 690: « 

Si Aaeeerm (1988) .AIL 
Ifi, 4, (*86) A A. 842 


L.X 848, 168 


(a) VataUbathal* Thottungal Chatktu Son Matku 
v. Aehu db others (1984) 67 Mad. 1074, 67 
Mad. LX 168, 161 1.0. 868, ( f 84) AJL 461. 

Venkata Ourunadha v. Kotova Raasiak (1026) « 
60 Mad. LX 64. 92 1.0. 978, £26) AJL 
417 ; JSemanMMii v. Abdul Kuddus (1988) 
97 I.C. 648, (’26) A. M, 978 (right to 
recover Moensee feee). 

Romish V. Rukmani (1918) 24 1CJJT. 818. 
18X0. 188; Madia Boo v.RnmjiPmai 

i.a 128 , t — 
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Khetra Mohan v. 
Gel. 972, 88X0. 

877, i 
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reoover the ram : Venkata Gurunadka v. Kuaba Ramiak (1926) 50 Mad, L.J. 54, 92 I.C. 
973. (’26) A.M. 417. * 

(4) A if the lend agent of zemindar B and fails to submit accounts, of two villages. 
B a ssigns his right to recover such sums as might be found due on taking an aocountto C. 
The assignment is ofa mere right to sue and is invalid. <7 cannot sue A : Khetra Mohan 
v. Bietoa Nath Bora (1924) 51 Cal. 972, 82 1.C. 411, ('24) A.C. 1047. 


if) C and his two sons effected a partition. C then discovered that some outstanding 
due to a milk business carried on by the family firm had been fraudulently racludedffom 
partition. C by deed transferred the right to these outstandings to the plaintiff! The 
transfer was not invalid as a transfer of a mere right to sue. It was a transfer of an action- 
able olaim with an incidental right of suit either against the original debtors or against 
the sons as agents : Ramiah v^iukmani (1913)24 Mad. L2T. 313, 18 1.C. 138. 

(6) A executed a usufructuary mortgage for a certain sum. The mortgage deed 
specified that out of this sum a portion was left with the mortgagee for payment to K. The 
mortgagor assigned his right to B. The assignment was not of a mere right to sue, but of 
an actionable olaim : Tikam Singh v. Bhola Nath ( 1 937) All. 066, (1937) A.L.J. 518, 170 
I.C. 975, (1937) A. A. 470. Other instances of transfer valid as transfers of an actionable 
olaim are the transfer of the benefit of a contract to reconvey land (r) ; the transfer by a 
dispossessed mortgagee of his right to recover his mortgage money (s ) ; a partner’s 
unascertained interest in a dissolved partnership (t) ; a transfer of a right to reoover back 
the price paid on failure of the vendor to deliver possession (w). In a case from Bombay ( v) a 
partner A released his share in the partnership to his partners and then assigned his share 
to B. A alleged that the release to his partners had been obtained by fraud. The Court 
held that what was assigned to B was A's right to sue to set aside the release on the 
ground of fraud and that such a right could not be assigned. A right to the income of 
property payable to a beneficiary under a settlement may be assigned. It is not a mere 
right of suit even though further inquiry is necessary to determine the amount («e). 


(22) Transfer Of decree.— A decree is neither an actionable olaim nor a mere 
right of suit. When a olaim has merged in a judgment and has been deoreed, it is no 
longer a right to sue and is assignable as a decree although the original oause of action 
was not assignable. Thus a decree for mesne profits may be validly assigned (*). As 
to execution of a decree by a transferee thereof, see Code of Civil Procedure, O. 21, 
rr. 16, 17. 


(23^Transfer of a mere right to sue and public policy.— The assignment ofa 
right to sue is as much opposed to public policy as is gambling in litigation. The English 
law of champerty and maintenance does not apply in India (y) and in this country such 
cases are decided with reference to sec. 23 of the Indian Contract Act. Gambling in 
litigation is .forbidden as opposed to public policy and when such agreements are 
sfttostionate or oppressive they are not enforced, though compensation for legitimate 


\ Nayvdu v. Chinma Muntuwami 
51 Mad. 588, 55 I. A. 248, 109 
“ 028) A.PC. lU iJforaiingirji r. 
I) . Mad. V.N. 519, ftl) 





(v) Bhmdji v. Qulabdumd (1925) 27 Bom. L.E. 
409; 87 I.C. 812, (**5) A.fe. 847. 

(it) Ma Y*U v. Mahomed Ebrahim MooUa (1027) 
5 Bang. 145, 102 1.C. 570, ('87) A A. 165. 

(as) Venkatoram* v. Ramasami (1921) 44 MM. 
589, 62 I.C. 80S, ('81) A.X. 96; BOH 
JPmad v. Mode M§n* (1917) 1 Bat. U. 
m % 87 L 0. 996; Pnmmo Mm mar v, 
^fZhMteeh (1918) 16 Cal. WJf .480,801.0. 
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expenses may properly be awarded (r). In the undemoted ease (a) the Privy Council 
condemned the praotioe of the Official Assignee selling land which was in the possession 
of a pereon who claimed to have purchased from the insolvent, as being in substanoe if 
. not in form nothing more than the sale of a right to litigate. On the other hand, if the 
transaction is made bona fide with the object of assisting a claim believed to be Just, a 
present transfer by a person who is not in possession and who has not yet established 
title thereto is not invalid (b). Both in England (c), and in India (d), a bona fide 
transfer of the fruits of an aotion is not illegal, for such an assignment is an assignment 



Clause (j)— Transfer of public office . 

(24) Clause (f)— Transfer of Public Office. — A public office is analogous to the 
case in clause (d), for a public^ffico is held for qualities personal to the incumbent. A 
publio servant is defined in the Indian Penal Code and a publio offioer in the Civil 
Procedure Code, but there is no definitions this Aot. In Henley v. Lyme Corporation (s) 
it was said that “every one who is appointed to discharge a publio duty, and reoeives a 
compensation in whatever shape, whether from the Crown or otherwise, is constituted 
a publio officer.” 

It is opposed to publio policy that a publio offioer should transfer the salary of his 
office, for the salary is given for the purpose of upholding its dignity and the proper 
performance of its duties (/). In OrenfeU v. The Dean and Canons of Windsor (g), Lord 
Langdale, M.R., said — “There are various cases in which publio duties are concerned, in 
whioh it may be against publio polioy that the income arising for the performance of 
those duties should be assigned ; and for this simple reason, because the publio is 
interested, not only in the performance from time to time of the duties, but also in 
the fit state of preparation of the party having to perform them.” 

The percentage a khot reoeives for collecting assessments is not salary (h). 


Sales of publio offices are forbidden in England by various statutes of which 49 
Geo. HI, o. 126, seo. 3, is stall in force in the presidency towns. Cases in India have arisen 
generally with reference to religious and village offices (»). An assignment of a gratuity 
payable to the legal representative of a publio offioer is not prohibited (j), If there is a 
doubt as to who is the proper incumbenj, a compromise of the dispute is not oontrary 


(s) Kunwar Ram Lai v. Nil Kanth (1803) 20 Cal. 

848, 20 I.A. 112 : Jlaja Mokum Singh v. 
e Raja Rup Singh (1803) 15 AU. 862; 20 1.A. 

(*) ChootMlinffam Chstty v. Seethal Acha (1028) 
8 Rang. 20, 55 I.A. 7, 107 I.C. 237. 
C87) A!P0. 252. 

Aohal Ram v. Kasim Husain (1005) 27 
All. 271, 82 I.A. 118; Bhagwat Dayal 
Singh v. Mi Dayal Sahu (1007) 85 CU. 
420, 85 I.A. 48 ; Ramanamma v. V it anna 
(1081) 61 Had. L. J. 04, 181 I. C. 401, 
(*81) A.PC. 100. 

Gtegg v. Bromley (1012) 8 K.B. 474. 
Vatsmaya v. PooeapaH (1024) 52 I.A. 1, 47 
Had. L. J. 08, 80 I. 0. 807, (’24) A.PC. 
102 . 

(1828) 5 Bing. 01, 107. 

v. Wright (1850) 28 

<f) (1840) *2 Beav, 544, 540; Deri#! «/ 
Marlborough (1818) 1 Swan, 74.‘**lp 
ih) Rsmji v.Coyttfiroe (1880) 18 Bom. #£ 

<4) Afshaka ota %tms&&-^ym*rtrayar y* 


<*> 


<«) 

(4) 


s 


^CW2) 7 Mad. H^p. 82. PariekanAa 


(J) 


(1881) 4 Had. 801. Dhannahorto of a 
temple — Subbarayudu v. KoUmtp (1802) 16 
HadT 880. Kartnma In a tcnflfc— JtyoJfc* 
v. YaddatU (1868) 8 Had. IftSloO. Jffrw 
in a temple — Ramaswtmi v. Manga 
(1808) 16 Had. 146. Shebait^-Nagendra v. 
Rabindra (1026) 58 Cal. 182, 041. 0. 212. 
(*26) A.C. 400 ; Oirijanand v. Sallujmmd 
(1806) 28 Cal. 646. Shsbatt-SSkdar. 
Debendru (1007) 12 Cal. W. H. 08; 4 
Juffffemath v. Rishen (1867) 7 W.B. 20# ; 
Doha Misser v. Srinivas (1870) 14 W. It. 
400. MvtawOlir-Wahid AU v. Ashraff 
(1881) 8 Cal. 782; Sarinm v. Rahaman 
(1807) 24 Cal. 88 ; Munshi Shahsd Rate* 
v. Go (am Nabi (1018) 22 Cal. Vf JET. 006, 47 
I.C. 117 ; Haji AU Mahomed v. Atdumm+ 
Islamia (1081) 12 Lah.600, 1851. a 86, 
(®81) A.L. 870. M ohoot- P ryad Dm v. 
Mokunt Xriparam a008) 8 Cal. LJ. 400. 
Vrifr—Rgfa ram v. Qomssh (1800) 28 
Bom. 181. viOagoSosHWamm v. Mtfi 
(1800) 14 Bom. 167. Ghattsal^HanSTr. 
Sadi Roy (1002) 20 Osh 287. Jgamom- ■ 
Kum&HPmnir. On (1807) *0 Mad. 146. 
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to public policy (ft). Ac to the attachment of the salary of public officers, seeCode 
of Civil Procedure, seo. 60 (1) (i). 

Clause (g) — Transfer of pensions . 

(25) Clause (g)— Transfer of pensions.— Civil and military pensions are not 
transferable and are also exempt from attachment under sec. 60 (g) of the Code of Civil 
Procedure, 1908. There are similar provisions in the Pensions Aot 23 of 1871. In 
Secretary of State v. Khemihand Jeyckand (l) Melviil, J., said that the ordinary and well- 
known meaning of a pension was “ a periodical allowance or stipend granted, n0Tln 
respect of any right, privilege, perquisite, or office, but on aooount of past servioaf 6r 
particular merits or as compensation to dethroned princes, their families, [and depen- 
dants.” An allowance granted for other considerations is not within the prohibition 
and can be assigned (m). Thus a toda giras hak which i%an allowance paid to girassias 
for police services is not a political pension (ft). • 


A pension is a periodical payment of money by Government (o) and a bonus or, a 
reward is not a pension (p). A grant of land or of land revenue even though in lieu of 
pension is not a pension and is therefore transferable (g); though the Lahore High Court 
holds that a pension may take the form of an assignment of land revenue (r). An 
allowance made in lieu of a resumed grant of lands is not a pension («). There is 
no presumption that a jagir is a political pension ( t ). 

A pension which the Go venftnent of India has by treaty with another sovereign power 
guaranteed to pay, is a politjpal pension in its strictest sense ( u ); and so is an allowance 
paid to a political prisoner, although the allowance is collected by the Government 
of India from a foreign State (v). Other instances of political pensions are allowances 
granted to the “Candy an pensioners” of Ceylon (w ) ; to the members of the Mysore 
family (x ) ; and to descendants of the Nawab of the Camatio (y). 

A pension retains its character as long as it is unpaid and in the hands of Government 
but as soon as it is paid to the pensioner or his legal representative or agent it oan be 
attaohed or transferred (z). 

The prohibition does not apply to private pensions and pensions granted to railway 
servants oan be attaohed and sold (a). 



v. Soilajanund (1896) 23 Cal. 

, 669. 

£4 Bom. 482, 486. 

v. Vstayudu (1907) 80 Had. 163. 
at Rat v. Shiom Sunder Lai (1929) 
27 ill. L.J. 724, 124 I.C. 684, ('29) 
▲.A. 781. 

(a) Secretary of State v. Khemchand Jeyckand, 

(o) Laehmi N drain v. Makund (1904) 26 All. 

• 617, 621 Nawab Bahadur of Murshidabad 

v. Romani Industrial Bank (1031) 29 
All. LJ. 496, 68 I.A. 216, 220, 69 Cal. 1, 
182 I.C. 727, ('81) A.P.I'. 16a 

(p) Rhasim v. Curlier (1882) 6 Mad. 272. 
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882, 2 I.C. 100 (giant of land in lieu of 
paaskm); Bateant v. Secretary of State 
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In all probability this clause does not apply to pensions payable by a foreign State 
when remitted to a pensioner in India (6). 

I 

Clause ( h ). 


(26) Clause (h). — Previous clauses have defined the kinds of property that cannot 
be transferred, but the scope of this clause is difficult to define. Sub-clause (1) seems to 
state the self-evident proposition that what cannot be transferred is not transferable. 
Sub-clause (3) states the equally self-evident proposition that there cannot be a t&nsfer 
without a transferee. Sub-clause (2) states that “ no transfer can be made for an 
unlawful object or consideration within the meaning of sec. 23 of the Indian 
Contract Act.” These words mean that the law does -not recognise such a transfer. 
In other words, when such a transfer is made the Courts will give no assistance either 
to the transferor to revoke it, to the transferee to enforce it. 


(27) Sub-clauBe (1)— Opposed to the nature of the interest.— Res communes 

which belongs to nobody, such as light, air and water of rivers or the sea would be things 
which, from their very nature, cannot be transferred. Things dedioated to public or 
religious uses are olassed as res extra commercium whioh oannot be bought or sold (e). 
Regalia* heirlooms, and debutter property (d) are therefore inalienable. A transfer of 
a service inam has been held to be void as opposed to the nature of the interest affected 
and also as opposed to public policy (e). Most of the cases referred to under olauses 
(d) and (dd) would fall under this sub-clause. • 

(28) Sub-clause (2)— Unlawful object or consldeAtion.— These are the words 
used in sec. 23 of the Indian Contract Act. They are disjunctive, for object means 
purpose or design. An assignment for a money consideration to defeat the provisions 
of the Insolvency Aot is for a valid consideration but it is for an unlawful object (/). 
On the other hand a transfer of property to a prostitute for future cohabitation is a 
transfer for a consideration which is unlawful as it is immoral (g). A transfer o£ pro- 
perty in consideration of past oohabitation, however, has been held to be good (h). 


Where object or consideration partly lawful and partly unlawful . — The Aot contains no 
provision corresponding to sec. 24 of the Indian Contract Act, with reference to a 
transfer whioh is partly lawful and partly unlawful. A transfer of occupancy land is 
(exoept in oertain circumstances) void under the Agra Tenanoy Aot 2 of 1901, but a 
transfer of lands comprising both zamindari land and inalienable ocoupanoy land has 
been held to be valid as to the zamindari land (t). The Allahabad oases are sf|| ocnuris- 
teftt, and are collected in the judgment of Mukerji, J., in Dip Narain Singh v. Nageshar (j). 
% 

Where possession delivered under an unlawful transfer . — Transfers for an unlawful 
objeot or consideration are void, but if possession has been given in pursuance of a transfer 
that Is void for this reason, the general rule is in pari delicto potior est conditio possidentis^ 


(b) See Bietombhar Nath v. Imdad Ali (1801) 18 
CW. 216, 17 IJl. 181. 

(e) Raja Varna Valia ▼. Kettayath (1876) 
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«kd the transferee oannot recover the property he has professed to transfer (ft), La such a 
oase the Court would nft act, but would say * Let the estate He where it fells * (I), Section 
6 (h) does not annul this rule of law but only lays down that the Court will not enferee 
a t r a n sfer whioh will have the effeot of oarrying out an unlawful object (m). To this, 
general rule that the Court will not interfere there are three exoeptions which are enumece 
ated in seo. 84 of the Trusts Aot whioh is as follows : — 

u Where the owner of property transfers it to another for an illegal purpose and suoh 
purpose is not carried into execution, or the transferor is not as guilty as the 
transferee, or the effeot of permitting the transferee to retain the property 
might be to defeat the provisions of any law, the transferee must hold the pro- 
perty for the benefit of the transferor/’ 

In the first oase there is a locus paenitentiae until thesfraud is carried out and the 
transferor may sue to recover his property (a). The seoodti oase is where the transferor 
is not as guilty as the transferee. In the analogous oase of oontraot seo. 85 (b) of the 
Speoifio Relief Act allows a contract to be rescinded if the defendant is more to blame 
'than the plaintiff. The third oase is where permitting the transferee to retain the property 
would defeat the provisions of any law, e.g. a transfer which would have the effeot of 
withdrawing the property from the transferor’s creditors and so defeating thoitw of 
insolvency (o). An exhaustive examination of the oase law on this point by Tekohand, J7, 
will be found in a Lahore oase (p) where a possessory mortgage whioh oontravened the 
provisions of the Punjab Land ^lienation Aot, 1900, because the mortgagee was a non- 
agrioulturist, was executed benami in favour of an agrioulturist. The benamidar sued to 
recover possession but his sui> was dismissed, and the Court held that the mortgagors 
were entitled to show the real nature of the transaction, and differed from a dictum of 
Sir Lawrence Jenkins that “ a deed oannot be avoided on the ground of fraud by a party 
to the fraud ( q ).” 

Where transfer is ultra vires . — Contracts whioh are ultra vires are not neoessarily 
illegal (r). A oontraot whioh is ultra vires of a company is void not because it is illegal, 
but because the oompany has no power to enter into it (s). A oompany may be entitled 
to reoover money lent notwithstanding that the loan was ultra vires . In Turner v* 

Bank of Bombay (I) the Bank was held to be entitled to reoover on an equitable mortgage 
inhpite of the prohibition in seo. 37 of the Presidency Banks Aot, and in Ahmed Sait v. 
Bank of Mysore (u) a Bank was held entitled to«enforce a mortgage although its feemo- 
• random of assodation prohibited loans on mortgage. 


(28) faction 83 Of Contract Act. — Under seo. 23 of the Indian Oontraot Ant 8 
consideration or object is unlawful if (1) it is forbidden by law, or (2) is of such a newt 
that it defeats the provisions of any law, or (3) is fraudulent, or (4) involves or implies 
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injury to the pemon or property of another, or the Courta regard H M (6) immoral or 
{8) opposed to pnbllo polioy. Hie foDowing are instanoee of Jranefera invalid under 
these heads; 

,j r 

(1) Forbidden by law . — A sublease of a farm for the retail sale of opium i* void, as 
the sale of opium without a licemoe by the Collector is forbidden by the Ophwt jlet !(v). 
Transfors of oooupanoy land have been held to be void as being forbidden by see; 9 of 
the North-Western Provinces Kent Aot, 1878, (tv) or by sec. 20 of the Agra Tenancy Act 2 
of 1001 (m). . • * 

Forbidden by law does not'refer to prohibition by agreement or decree of Court (y). 


(2) Defeat the provisions of any law . — The following are such transfors : A collusive 
assignment to a relation in expectation of insolvency to defeat the provisions of the 
Insolvency Aot (z ) ; a lease granted by a mortgage under a mortgage forbidden by the 
Agm Tenanoy Act, as the recognition of the lease would defeat the provisions of the 
Act (a); a lease granted with the objeot of defeating the provisions of the Calcutta Rent 
Act (b) i a transfer by an insolvent to a creditor on condition of his not opposing his final 1 * 
discharge (c) ; a sale deed by an accused person to his pleader by way of indemnity for a 
bail fegp§ executed by the pleader, for the indemnity renders the bail illusory (d). 

A 

Illustration. 


A owes money to B and executes a hathohitta in favour of B promising to repay the 
debt, B in expectation of being adjudged insolvent assigns the hathohitta to his relation 0 
in order to prevent the debt vesting in the Official Assignee. B is adjudged insolvent 
but the adjudication is subsequently annulled. Nevertheless as the assignment was 
made for an illegal purpose it is void and C cannot recover the debt : Chintni Bam v. 
ghibendra (1912) 16 Cal. L.J. 162, 14 I.C. 519. 


. ($) Fraudulent .-- A transfer to an agent in consideration of the agent granting a lease 
of land without the knowledge of his principal would be a fraud on the principal and 
jpcld. Bee illustration (g) to sec. 23, Indian Contract Aot. 

(4) Injury to person or property.-— A payment to a Hindu father in consideration 
of hkggiving his son in adoption is void, for the adoption is liable to be set aside and the 
son would lose his status in both families (e). « 

(d) Immoral . — A lease of a house for use as a brothel is void as the purpose is 
ftipvNd (/)» but not if the lessor was not aware of the intended use (y). A transfer of im« 
Jntfyeablt property to a woman in consideration of future illicit intercourse is void (h) 9 


i v. Nathu (16SS) IS Bom. CSS. 
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but if the immoral purpose has been oarried out the transfer oannot be set aside (i). 
On the'same principle a bequest in a will conditional on tlA oontinuanoe of 
immoral relations is %6id (j). A consideration, whioh is immoral at the time, dots not 
become innoopnt by being past, and therefore past cohabitation is not good oonsid^btion 
to a transfer (kfl but the oontrary view was taken in oases (/). 

jyi policy . — A corrupt payment suoh as a bribe paid to anirifiaial is an Instanoe 

Of a transfer void as opposed to publio policy (tn). It is oontrary to public policy to stifle 
a pro s e oution (n). In a Galoutta case (o), the relations of a prisoner executed a mortgage 
in flvour of the prisoner's employer for a large part of the employer's money whioh the 
prisoner had misappropriated, in consideration of the employer agreeing not to object 
to the prosecution being withdrawn by the Commissioner of Police. The Court held that 
the mortgage was valid, but it is dear from the judgment that the mortgage would have 
been invalid, if the consideration had been that the employer should himself withdraw 
the prosecution. 4 The Lahore High Court has held thatPthe purchase by a putwara of 
land withinfus circle would create an interest in oonfliot with his duty and would be* void 
m oontrary to publio polioy (p). The judgments of the Allahabad High Court on the same 
point have been conflicting (q). A transfer of land granted revenue free on condition 
that the grantees and their descendants should give blessings to the Maharaja of Nepal is 
not contrary to publio policy (r). Payments to a father or guardian in oontiftwration 
of a daughter or ward being given in marriage have been held to be opposed to putfto 
polioy («). It is now understood that the doctrine of publio polioy will not be extended 
beyond the olaases of cases alrqpdy oovered by it. No Court can invent a new head of 
publio policy (t) ; it has even boon said in the House of Lords that “publio polioy is 
always an unsafe and treacherous ground for legal decision” (u). 


(30) Sab-clause (3) — Disqualified to be a transferee. — A transfer is defined in 
see. 5 as an act by whioh one person transfers property to another. It is therefore neces- 
sary that the transferor should be competent to transfer as enacted in sec. 7 ; and that 
the transferee should be competent to be a transferee as enacted in this sectiom Any 
living person is competent to be a transferee provided he is not subjeot to a legal disquali- 
fication. Such a disqualification is enacted in seotion 136 which forbids a Judge, legajLprao- 
titioner or officer connected with a Court from purchasing an actionable claim. Similarity 
O. 21, r. 73, of the Code of Civil Procedure, 1908, forbids any officer or person having any 
duty to perform in connection with any sale frojn acquiring an interest in the propsgty sold. 


WUayati (1880) 2 AU. 438. on 
app. Ramtarupv. ifcto (1884) 8 All. 813.11 
2 X 44 ; Dwianayaga y._ Muthu Rsddi 


(<) Lachmi v. 


(j) Twatamma v. Silaramatami Naidu (1900) 
28 Mad. 813. 

1 (k) Kitonda* v. Dhondu (1920) 44 Bom. 452, 

• 67L0. 472 : Bum&alir. Dinbaijim) 

25 BX.R. 2 <2, 88 1.0. 240, (’24)A.B. 186 ; 
Sokova v. Yamanappa (1988) 86 B.L.B. 
, 846, 149 I.G. 484, ($3) A.B. 209. 

M (I) DMroj v. BikramjU (1881) 8 AU. 787; 
m Mtmkuar v. Jatoda (1875) 1 AU. 478 1 ; Mt. 

Baio v. m.Parbati (1940) A. A. 886, (1940) 
AU. 871, 190 1*0. 678 ; Godfrey v. Parbati 
(1988)17 Pat. 808. 

<*•> Proto* r. Doom. a«» » W. A 4M ; 

Qoam v. Janekmil 873) 20 WJL 286. 
(n) Sectton 28, Indian Contract Act, Bloffera- 
tkm(b), 4 

(,) WA T o 


*£. 


ip) Abdul liahaman v. Ohulam Mahommad 
(1927) 7 Lab. 488, 98 1.G. 678. (’27) A.t* 18. 

(q) Shiam Lai v. ChhaJci (1908) 22 J 

Sheo Narain v. Mata' Pmat (1004) 

, 27 AU. 78 overruled by SkSfibOn^M v. 

Murari Lai (1917) 89 AU. 61, 88 I;D*250 
F.B. : Kamala D*H v. Oar Byal (1917) 

' 89 All. 68, 86 I.C. 819. 

(r) Pt. Uarikishan v. Baton (1984) 151 

1.0. 662, (’84) A.A. 978. ^ 

(.) Dhoti&t u v. Fu lotmi am) 22 Bom. «68 ; 

Dutori v. Fa&aMdW (1889^ IS BOB. 
126: Venkata Y. MMrni (180#) 82 
*■ llM. 186, 8910. 864 ; Boldao V. Juum 
(1901) 28 AU. 495. But see Bakihl 
Bom v. Nadu Dot (1906) 1 Gal. L. i. 
261 ; JoQMhwar v. Puneh Kauri (1870) 14 
W. B. 164; Homo Lallan Maim V» 
Kokin Mdhan (187b) 26 W.B. 82. 
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[1902] A.0. S8ST491, perel/*£HaUtatfy. 
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■ 7 I : 

Jffaor at transferee.— A minor it in Englferit lew disqualified to be ft 
legal estate in Ubd but not of an equitable interest in land or other property* (e), 
in India although a minor 1 * oontract is void (w), yet a minor ii ait disqualified to fee 
f Tijpfrrr (*), and a minor may be a purchaser (y) or a mortgagee (*), Bptndthec the 
guardian of a minor nor hie manager is oompeteqt to bind the minor dl ids estatety a 
contract for the purchase of immoveable property (a) but a lease to a minor is g 

lease imports a covibant by the minor to pay rent and other reciprocal oUigatrani ^l 
This was so decided before the Amending Act 20 of 1929 and the present faction \i 
makes it dear that a lease to a minor must be void because it must be exeoutedbo^i 
the lessor and the lessee. * 


Executive instructions Inquiring an ^ffioial^pertifioats of approval to a transfer do 
n4i renders person, who does not Hold such certificate, legally disqualified to be a trans- 
feree (c), A Buddhist monk is^ot^isqualified to^ea transferee (dj. v 


! $r v " *'■ 

J* (81^ ClAQBe g)— -Untransferable right of occupancy.— This dause was added 
by the Amending Act 8Tof 1885, and is identical with the proviso to sec. 108 (j) exempting 
[qprtihij holdings fit>m the general rule that leaseholds axe transferable. In this section 
it is also an exception to the general rule thatPproperty is transferable. 

0- 


^Some occupancy rightaare inalienable either by custom or by local laws such as the 
North-Western Provinces Rent Act, 1878, or the Agra Tenancy Act, 1901 (e). In Moti- 
chajui v. Ikram VUah ( f) the Privy Council said that the policy of the Tenancy Act, was to 
preserve proprietary rights from being transferred otherwise than by gift or by exchange 
between co-sharers and that the Act was not to be defeated by ingenious devioeB or arrange- 
ments such as an arrangement to relinquish. Under that Act and under the Oudh Rent 
Aet;1888, a proprietor, whose proprietary rights are transferred to an outsider, is entitled 
to ra|*4n possession of his Sir or home farm lands at a reduoed statutory rent as an expro- 
prietary tenant. In the undemoted case (g) a proprietor was held to be entitled to this 
e xg t b ^feary tenanoy although . the rents of the Sir lands had been assigned for payment 
or^Klntexisrice allowance, and although the effect of the exproprietary tenancy was to 
redpg|$he amount of that allowance. The rents paid by the cultivators was received by the 
el f pffii fotary tenant and the person entitled to the maintenance allowance reoeived only 
the reduoed statutory rent from the exproprietary tenant. A mortgage of an occupan- 
cy holdiqyis void under sec. 20 of the Agra Tenancy Act agd the mortgagee is not entitled 
even to she for a money decree on the basis of a personal covenant in the mortgage (A). 



10, Law of Property Act, 1026. 

v. Dharmoda* Qhott (1008) 
80 1 JL 114. 

timwor v. Madam Gopal (1016) 
m 81 1.0. 702: Raghayo v. 
m (i017) 40 Mad. 808, 86 1.0. 081 
“* "ntabom v. Logalingo 
4 1 . 0 . 888 . 

: Shankar (1011)J|AU. 667, 
“ r v. Mm Dhania 
28 : MtrnM Kpn- 
tupra: Mania y. 

r. 800, 26 1.0. 116, 
i Rod** (1980) lTo 

l. X. 426. 
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(«) 
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Mir Sanoarja* v. mruddin Mohamad 
(1011) 80 I.A. 1, 80 CM. 282, 18 I.O. 881. 

PramOa Bali Da* V, Jofmher (1018) 8 Fat. 

L. J. 618, 46 L 67a '* . * 
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OTMiaUng 17. Tola V. K. M0Gm» (1927) 

6 Bang. 626, 106 LC. 201, (’28) £&. 3. 

Bonmali ▼. Biokoohor I (1007) 99 AIL 129: 
Kotor Hath v. Hotpot (1012) 24 All. 166 . 4 
13 L O. 022 (masdadarl tenon). .. 


(J) (l»U) 99 AIL 173, 44 liA. 64, 29 I. 0. 464. 
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WHAT MAY 


Hinder the top as if stood before the Trani&r of P r op erty Aet tenancies whether of home- 

So theoontrary, or Of an express oontraot to that effect (*). Section II of the Beukl 
, Tenanoy Act (BepgalAot 8 of;l885) enacts that every permanent tenure la (subject to^p 
provisions pf ttys J^ft) capable of befog tianaferxed* Tenures cre at ed after the Transfer 
* of P^b]i|^x let and before the passing of the Bengal Tenancy Aot a» transferable (j). 
' jypBpfoirinjnrint tenures created before the paesing of the Transferor Property Act 
a&j&ttransfyable (k). By sec. 26B^of the Bengal Tenancy Aot as amended by Bengal 
Aot**oU928 the holding of an occupancy ryot in Bengal is, subject to the provisions of 
capable of being transferred like other immoveable property. The land$Qtd is 


esmtledt^ evict as a trespasser a mortgagee of a holding that is not transferable, if the 
tenant has abandoned his holding (1). UncU^seo. 8Tof the Bengal Tenancy Aot a landlord 
is enticed to. re-enter whim a ryot abandontfhis hading, If 4 tenant of a non-transfer- V 
able holding exeoutes a usufructuary mortgage of his holding andieavea the village, the* 
holding is abandoned and the landlord ft Entitled to treatHh^mortgageeja a toespugar 7ft, 

If a w-sharer^tndlqrd purchases a non-transferable tohftng and takes ^pdB^Spipi 
transaction is an abandonment of the holding and the purehasii^ hg>^t^ i| a trespasser 
as to the shares of the qiher fegdlords (m). This is also the case wheifthe pnrohjQtfr; 
made by a stranger who afterwards acquires AtShare in the landlord right (a). A tenlnt 
with a right of occupancy under sec. 36 of the Oudh Rent Act, 1886, or a statutory 
' tenant under sec. 5 of the said Aot has a non-transferable right of occupancy which lM§^ 
nan relinquish by the procedure of sec. 50 of the Aot. (o) * 


Sfe 

• 0*7 


7 . Every person, competent to contract and entitled to 
peraoof *omi>Ment v> transferable property, or authorized to dis- 
‘ pose of transferable property not his own, is 
competent to transfer such property either wholly or in part, 
and either absolutely or conditionally, in the chciunstanoei||JOk« 
the extent and in the manner allowed and prescribed by 
law for the time being in force. 

Competent to transfer.— Under sec. 6 j[h) (3) any person is competent to be a 
transferee unless legally disqualified. This section deals with competency ton be a 
transferor. The transfer must be — 


f (1) competent to contract, and ^ 

(2) have title to.the property, or authority to transfer it if aot his o#n*a^| 


i%) Stuntman Prasad v. Deo Charan (1006) 
* 7 Cei.LvJ. 309 ; AnuuksWohan 3a h v. 

% Qjpinda Chandra Ray (1916) 20 Cal. 


\ Chandra Ray 
322, 56 1.0. 666 ; 


w « us«i ye a*v« vwz m wwrt Mvmm 

Banartsey, Rajkrishna Ohosh (1921) 26 
Cal. W.lf. 410, 60 I.C. 826, (*21) A.0. 
662 Sdrada Kanta v. Nabin Chandra 
11927) 64 Cal. 883, 97 l.C. 817. (*27) A.C. 
89 dissenting from Beni Maahab v. Jai 
Krishna (1870) 12 W.R. 496, 7 Ben*. L. 
JL 162 ; Mar AM v. Abdul Rashid (1924) 
80 Oil. LX 686. 84 I.C. 28, (’24) A.C. 
1018: Madhu Modem v. Kamini (1906) 


Hieamoti Danya v. Annoda foulSfea PW 
PCaLXX 658; Kailaeh ChanSSped% 
Bart Vofcw Dot (MM) 1* fitL WM 

■ W,, : J§^ 

PP5*M 


Mhairaeendra Na 
Wflog (1924) 60 


W, 74 f.C. 108, (*24) 


_ 2012; Madhu Mudam v. Kamini 0905) («) Sam Chandra .. 

* 33 <&. 1023; ffata itondal ▼. cSiiim tatty (IMS ) Jf! CM. 

Mum (1808) 28 CM. 898; Sm. Mam* . 1014, (•») AM. 887. 


Sam Chandra Saha v. Benin B e ho o f Choker 


Mayes Daei v. Nibaran Chandra PramaniJt 
am) 86 Cab W.2T. 149, 188 I.C. 72, 
f«2) A.G. 481. 

Bhosbm Jhi rt* Mensem* <10 27X41 W 
LX 484, 100 XC. 002, (*27> A.0|fpb. . 
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condition uii enacted by aae tfon 7 
Section 11 of the Contract Act 
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CM>i&pMnt^to contract—^Thia is the 
of the Trusts Alt for the creatio{i of a tract, 
capacity to[oontraot aa follows : — ■* 

Every person is competent to contraot who is of the age of majority according to 
the law to which he is subject, and who is of aound mind, and is z4rt die qualified from 
contracting by aag|iaw to whiolfehe la subject.” *„'■*-*. 

The power to transfer must depend upon the* power to contract, for without^av' 
antecedent contraot to give and take there can be tip transfer at all. v 

Minor as transferor. — The transferor must have attained the age of nuyoi^y 
aooording to the law to which he is subjeot. The Privy Council have held that a contract 
by a minor is void (p). *A transfer ljy a mmor, therefore, is also void (g). Before the 
deoisiOil||f the Privy jjoundl it was generally assumed that a minor’s contract was vqjdable 
and could be ratified. These decisions are now obsolete, and as the contract is void there 
oa^ bfgpo question of ratifioatioif. There are mihy conflicting decisions as to whether a 
minor can be estopped by a false representation that he is of age. Before th#Privy Council 
decision that aqpinorls incapable of contracting Ameer Ali, J., said that the rule of estoppel 
not appliodltte, as it would have the effect of enlarging the mjpor’s power to contraot (r)#"5 
Thls is supported by a dictum of the Privy Council in Mahomed Syedol Ariffin ▼. 
Ysok^X*), that the doctrine of estoppel is only applicable to persons who are rat juris 
' lad by the English emus of Leslie Lid . v. Sheill (l) and Levine v. Brougham (u). A foil 
Bench of the Lahore nigh Court has after a review of the case law come to the same 
Conclusion (v). In Sadiq Ali Khan v. Jai Ktshore (u>)«the Privy Counoil observed that 
• deed executed by a minor was a nullity and incapable of founding a plea of estoppel 
and. following this decision a Full Bench of the Bomba/ High Court has overruled its 
previous decisions to the contrary ( x ). The principle underlying the decision of the Privy 
Council is that there can be no estoppel against a statute. 

Although a minor is not competent to be a transferor, yet a transfer to a minor is 
t: See note “ Disqualified to be a transferee*’ under seo. 6 (h). 

• £ Lunatic as transferor. — Under sec. 12 of the Contract Aot a person is of sound 
MAtHtfoi the purpose of making a contraot if he is capable of understanding it and of form- 
mg a rational judgment as to its effeot upon his interests. A contraot made by a lunatic 
is void under sec. 11 of the Contraot Act, and so also a transfer by him of his property (y)+ 

A hufatio is oompetent to contract during a lucid interval and a transfer by a 
lunatio during a luoid interval would be valid here as in England ( 2 ). But a person 
Who has been adjudged a lunatic would be incapable of making a transfer even during a 
lfcoM internal (a). As to transfers of the property of a person who has been adjudged a 
lice the Indian Lunacy Aot 4 of 1912 , ss. 47 - 51 , and 6. 53 . ^ 

disqualification to contract imports aa 
Suoh a disqualification ensues when the« 





lifted to contract.— A statutory 
case of a minor inability to transfer. 



. v, Dhamodat Ohm (1008) 80 
t ip LA. 114. * 

V. Rao Maharaj Singh 
“ 80 LA. 100, 14 l.C. 

„ Ootinda Rump v. 

Chmoakkram (1$&J 69 Bad. L. J. 941, 129 
1.0. 449, ('ll) A.M. 147 (a lease) ; 
Indian Cotton Co. v. Raghunaih (1981) 
88 Bom. L.B. 111, 180 1.0. 898, ('31) 
A.B. 178 (a Iqpse). 

p) Brohmo y. Dhamo (1898) 26 Cal. 881. 

*uy< 11916) 43 I. A. 2||, 19 Bom. L.B. 157, 89 
4#1, (*18) ItO , — 



242. 

8 K. B. 607. 

25 T. L. B. 268, 58 80L J. 248. 
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Khan CM v. Lakhs Singh (; 
111 1.0. 175, ('28) A.L. 


9 lah. 701, 
'.B. 


. 80 Bom. L.R. 1846, 109 1.0. 887, 
('28) A.PO. 152 ; Balangowda ▼. Bhimm % * 
gowda (1929) 81 Bom. L.B. 840, 118 LW. 
698, ('29) A.B. 201. 

Tadigeppa v. Batongovda <1981) 56 Bom. 
.741, 185 1.0. 161, (*81) A.B. 661 F.B. 


(y) Amina Bib* v. Saiyid : 


<*) 

(*) 




(1922) 44 All. 
449 (lease]. 

Sdby y. Jackson (1848) 6 Beav. 192. 

/n« Marshal^ 


Yusuf f 

748, 70 1.0. 968,’<*22) A X ■ 


WarsfmU v. WMslrmm 1 Ch. 284. 
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♦owner*! prop e r ty i« under management of th» Oourt of Wowfe (6)* or of m offiocroppctrAed 
iwader an Buoumbmd Estates Aot <c). A judgment debtor whose property is being 
wold in execration 1*y the Collector is also inoompeteat to alte^e(d), ^ 

Authority to dispose of property.— If the transferor has not title to the piopafliy, 
he mgst have authority to transfer it (s). A As instanoes of authority to tnmifer the 
property of another the following may be sited — an agent acting ggder a power of 
Attorney ; the donee of a power of appointment; the guardian of a minor duly authorised 
by the Court in that behalf; the manager of a Hindu family in case of necessity or for 
thebendfltof the family ; the committee or manager of a lunatic (see note above* u Lunatic 
ae transferor M ) ; a receiver when empowered by the Court ; an executor or administrator 
haring authority to dispose of the property of the deceased regulated by sec. 307 of the 
Indian Succession Act* 1925. In all these oases the authority is defined and limited by 
personal and statutory laws whioh are outside the soope of this Ast. The exWH of the . 
power of transfer depends upon the interest of the trant^ror or the limitations upon 
his authority. But whether the power of transfer is limited or absolute* all transfers are 
subject to the general rules enacted in this chapter. 

* * 8 . Unless a different intention is expressed or neoessarily 

A implied, a transfer of property passes 

p *‘ forthwith to the transferee all the interest 

which the transferor is then capable of passing'in the property, 
and in the legal incidents thereof (pp. 79-83). 


Such incidents include, where the property is land, the 
casements annexed thereto, the rents and profits thereof 
accruing after the transfer, and all things attached to the earth 
{pp. 83-85); 

and, where the property is machinery attached to the 
the moveable parts thereof (p. 85) if ■ 

and, where the property is a house, the easements annexed 
thereto, the rent thereof accruing after the transfer, and the * 
’locks, keys, bars, doors, windows, and all other things provided _ 
for permanent use therewith (p. 85) ^ . 

and, where the property is a debt or other actionable claim, 
the securities therefor (except where they are also for oth& Jl&Sj&i' -v 
fix claims not transferred to the transferee), but not arre&pff of 
interest accrued before the transfer (pp. 86*88) ; 

and, where the property is money or k > 

yielding income, the interest or income theno^upus^sftfi 
the transfer takes effect (p. 88). 



80 THE TRANSFK^OF PROPERTY ACT. 

jg*i (1) Transfer passes all Interest of transferor.— The tot dam eoimpond* 

closely with section 63 of the English Conveyancing and Lew of Property Act, 1881 (/h 
on which it was no doubt modelled. The object of that section was to simplify the 
forms of English conveyances. Before 1882 it was the practice in England in conveying 
lend to insert “ general words ” jmd “ an all estate clause ” giving foinute details of the 
property conveyed. The section in the Conveyanc'ng Aot implied these and nfodered 
their express statement unnecessary. But even after 1882 it was necessary in England 
in a conveyance by deed to use words of limitation showing the extent of the estate 
conveyed. Thus to pass a legal estate in fee simple it was necessary to convey it “ to 
A and his heirs." or to “ A in fee simple for a conveyance 11 to A " would give^i only 
a life estate, and the same rule applied to equitable interests, except in the oase of an 
executory trust, t.e., where the transferor merely indicates the interests which he intends 
to be mated by appropriate words (g). This complication has been removed by sec. 60 (1) 
of the Law of Porperty Apt, 1925, which enacts that “ a conveyance of freehold land 
to any person without wprdfof limitation, or any equivalent expression, shall pass to the 
grantee the fee simple or other the whole interest which the grantor had power to oonvey 
hr such land, unless a contrary intention appears in the conveyance." A similar provision 
had long ago been made as to wills in England by s. 25 of the Wills Act, 183T r: 
the dieting of whioh section may well have been followed by the draftsman of the Indian 
Act^well as of the English Aot of 1925. Conveyanoing in India has never been obscured 
by^gb technicalities of English law, and the rule that a conveyance is presumed to be 
% & a transfer of all the interest that the transferor is oapable of passing, though not fully 
established in England till 1926, was recognized in India even before the passing of the 
Transfer of Property Aot. In a case to whioh the aot was not applicable, the Privy 
Council said that the rule before the Aot was that woficls of grant were calculated to 
oonvey all the interest of the grantor, but that it was necessary to read the whole instru- 
jfc ment in order to gather the intention (h). Again in Syed Ashgir v. Syed Mahomed (») 

Lord Lindley said with reference to the construction of a conveyance * 11 The deed of 
1883 contains no words of exception or reservation, and is ample in point of language 
to, pass all Syed Haidar Rez&'s interest in the Zemindary, including the hwrf on which 
tha bazar was situate. His interest in the houses on that land and in the profit rents* 
derived from them would pass by the deed in the absence of words shewing an intention 
$o #tain them." 


The section is a rule of construction whioh avoids speculation as to the particular 
interest which was in the mind of the transferor. If he holds under two titles, e^«, by f 
purchase and by inheritance or as part owner and as executor, it will be presumed that 
toth interests have passed ; see note 2 below. If the grantor has used nnyMiMM words 
ofooaveyaaee he oannot afterwards olaim to have reserved any sights in the property {j ). 
AM *** mortgaged a taluk in some villages of which he had a saiabarakari internet 
■'.iijpWwriate to his zemindari right. The deed made no reference to the subordinate 
and in the absence of an express reservation the mortgage was held to include* 
mM eara ha y aka ri interest also (£)• This seotion is not intended to lay down any rule uV> 
are neoessary to affeot a transfer of any particular kind of property. What 
actually oonveyed by a particular kind of deed depends on its own term %(1). 


(f) 44 i iA Vki C. 4UL S. 68 now replaced by 
e. 68 of the Lav of Property Act/lOSS. 

( § ) t* •» friria, Me v. P*rtm( 1904) 2 Oh. 
759^764 ; In n MMmtoSeWmmt (19X1) 

ftyasaw 11 "”: 


''*"**■ 

(A fl yw t. iiMiw (iar») 1 am. u. 

wSt 1 ??* T ' ***** 





81 


OPERATION OF-TRANSFER. 


© Where transferor Is both part owner and executor.— An exeoutoc ha* S 

the right to sell the p roper ty of the testator in due course of administration. If an 
executor is also one of the beneficiaries, and he sells the property of the testator together 
with “ all the estate^right, title and interest ” of the vendor, the deed oonveys the whole 
title verted in the executor, and not merely, his beneficial interest, though he does not 
purport to oonvey in his capacity as executor (tw ). 

(3) Gift to Hindn widow. — The Hindu law is the same, for under that law an 
absolute estate may be oonveyed without the words of limitation formerly used in English 
law to oonvey an estate of inheritance ; and whether the gift passes an absolute or a 
limited estate, depends upon the terms of the grant (a). But if the donee is a female 
relation who takes a limited estate in property inherited, the Privy Council in Mohamad 
Shumeool v. Shewaharam (o), held that the Court is entitled to assume, where the pvoperty 
given is immoveable, that the donor intended her to take a Jimited estate only, and in 
such oases it has been said that the principle of sec. 8 is not If xquch practical utility (p). 

But of course an absolute estate may be conferred upon a woman by express words 
indicating full proprietary rights (9). The use of the word * malik * imports an absolute 
heritable and alienable estate (r), unless the context indicates a different meaning («). 

It was supposed at one time by some of the Courts in India that, under the HindtrJaw, 
in case of immoveable property given or devised by a husband to his wife, the wimtetd 
no power to alienate, unless the power of alienation was conferred upon her in ex|M| ' 
terms. But it has been held by the decisions of the Privy Counoil that the proposition 
was not sound, and that if words o£ sufficient amplitude were used conferring the absolute 
ownership upon the wife, the wife enjoyed the rights of ownership without their being 
conferred by express and additional terms, unless the circumstances or the context were 
sufficient to show that suoh absolute ownership was not intended (/). 


Sale to Hindu wife , — In the case of a transfer for consideration to a wife by a 
Hindu the Privy Council applied sec. 8 even before the amendment of sec. 2 and held 
that the donee took an absolute estate («). 

(4) Court SOlOS. 1 — The section does not apply to Court sales, for suoh sales effect a 
transfer by operation of law (v) [s. 2(d)]. The principle of the section was, however, 
applied in a Madras case (w) where a debt for unpaid purchase money on a sale of land 
was attached and sold and the auction purchaser was held entitled to the charge which 
the vendor had under sec. 55 (4) (b) on the property in the hands of the buyer. The 
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. v. Paraeundari (1915) 42 Cal. 

180, 24 I.C. 206 ; Gangabai v. 

Sonabai (1016) 40 Bom. 60, 28 l.C. 644 ; 
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Court, after observing that the p r e s e nt section did not apply to Court sa le s, said : 41 The 
effect of applying seo. 8 is to strengthen the sale certificate by transferring the lien along 
with it.’* It is difficult to follow this line of reasoning, and these dicta have been 
treated as obiter in a later Madras case (x) where Madhavan Nair, J., said that seo. 8 could 
not override the provisions of the Registration Act. It is submitted that seo. 8 cannot 
apply to Court sales. What is sold at a Court sale is the right, title and internet of the 
judgment debtor and the extent of that interest is a mixed question of fact and law to 
be decided according to the circumstances of each particular case and depends upon what 
the Court intended to sell and the purchaser to buy (y). Thus a Court sale of judgment 
debtor’s interest in property which has been leased passes rents accrued due at the time 
of the sale, not because rents are incident to the land but because the rents were part 
of the judgment debtor’s interest (*). Again an execution sale of a zemindari estate 
will pass buildings in the zemindari area which are appurtenant to the estate (a) and 
were therefore included ix^the sale but not indigo factories which though in the estate 
are not appurtenant thereto (6). 

Revenue sales under the Bengal Land Revenue Sales Act, Bengal Act 11 of 1868 
stand on a different footing, for the interest of the defaulting proprietor in the land is 
forfeited or determined and what is sold is the intercet of the Crown subject to the pay- 
mehf of assessment (c). Accordingly if he has erected a building on the land, the right 
ttffbe building would not pass, and he would be entitled to remove the materials, unless 
the purchaser elected to pay compensation for the building (d). This is in accordance 
with the general rule laid down in the case of Thgkoor Chunder Paromanie v. Ram 
Dhone Bhattacharjee («). See note (10) under sec. 3, “ English and Indian law 
of fixtures." 4 


(5) Different Intention. — The general presumption is in favour of a transfer of all 
the interest of the transferor. A mortgages a mango tree standing on his land to B. 
A then sells the land to C, and the sale deed makes no mention of the mortgage. It 
cannot be inferred that A'a interest in the tree^did not pass with the sale to C : 
Pandurang v. Bhimrav (1808) 22 Bom. 610. 

The presumption of a transfer of all the interest can be rebutted by express words or 
by neoessaiy implication. The words “ lease ” and “ mortgage ” of themselves express 
an intention of transferring an interest less than the transferor is capable of passing. 
The words “ mokarari lease with all rights ” express the intention to pass all rights whk$ 
can be passed by way of lease but short of an absolute title and the lessee would take 
permanent lease, but not with Bubsoil rights in the minerals for the essential charao- 
* teristio of a lease is that the corpus does not disappear and minerals must be expressly 
denominated so as thus to permit of the idea of partial consumption of the subject 
•*iied(/). 


Again the oiroumstanoes of the oase may be suoh as to disdose an intention to restribt 
the transfer to an interest under one title only. Thus in Bar Prasad v. Fatal Akmdd (g) 


{*) RanaaMha ▼. Rajaiopaia (1983) 142 1.0. 
780, (’88) A.ML181 affirmed tn Raj swats 
v. kmmotha (1984) 162 X.O. 876, f84) 
AM* 616. 

(V) AdM Arts v. Appayatami (1904) 27 Mad. 
181,81 1 A. 1? 

(s) Ms Bam Bi v. Sdn Ko (1027) 6 Bang. 
80S, 109 VO. 161, (*28) AM* 67. 

(•) JAu Harm v. Ramson Att (1882) 4A1X 881 ; 
Bsokkmidm^madv.Aghm^mdk Baa erji 
(19&) AM. 400, 

W Mmh* Days l (1902) 


(e) Maharaja SmKya Korda AchaHya v. 8arsd 
toTasoo^O 9U) 18 m K, 1281, 

(d) JaKadra Path Roy Chowdhury v. Na ra yrn 
Dab Khrttry (1926) 62 Gal. 862, 90 XC. 
901, (*26) A.d 97. 

<#) (186S) 6 WJEU 228, Bang. LJL Sup. Yd. 

</) QbriAhmi Stash v. Mark Dot Pamdsy (191M 
46 GUI. 87, 44 IA. 246, 421.0. 661. 

( 9 ) (1981) 60 IA. 116, 66 Ail. 88, 87 OWJT* 
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4 Ihhomedan sold two villages to his mother and left a substantial part of the purchase 
money with her to be spent in oharity. On his death the mother spent some money in 
charity and then settled the villages in wakf subject to a oharge for the amount actually 
paid plus the amount spent in oharity. The sale was set aside as being merely a cloak for a 
gift in fraud of the heirs. The wakf fell with the sale, but it was contended that as the 
mother was entitled to a third share of the villages as heir to her son, the wakf was opera* 
tive as to that third share. But the Privy Counoil held that the reservation of a 
oharge for what she had paid and spent, showed that the mother had no intention of 
settling anything of her own or anything except what she thought had been entrusted 
to her by her son. * 

The different intention may also be to transfer an interest greater than the transferor 
possesses at the time, and if the property is sold free from encumbrances the vendor is 
bound to discharge enoumbrances then existing on the property. An intention to 
reserve a right may be implied not only from the terms of Jhe deed but also from the 
object of the grant. Thus a gift of oertain talukas “ in order that you may perform 
those religious ceremonies, celebrate the festivals satisfactorily and may provide for 
your own support by having the property under your authority and control ” was held 
to oonfer a life-estate, the Privy Council observing that “ the indefinite words of the gift 
must be limited by the purpose of the gift ” (A). In a khorpash gift which is duly a 
grant for life, an intention to reserve mineral rights is implied (i). 

• 

(6) Legal Incidents. — An inoident is defined in Wharton’s Law Lexicon as “a 
thing necessarily depending upon, •appertaining to, or following another that is more 
worthy— as rent is inoident to a ^eversion." The provisions as to legal incidents in the 
seoond, third, and fourth paragraphs of this seotion correspond with sec. 6 of the Con* 
veyanoing and Law Of Property Aot, 1881, (j) where a more detailed list is given. The 
list in this section is not exhaustive as is shown by the use of the word “include*.” 


The following are legal incidents which pass on the transfer of the property to which 
they relate : the benefit of a covenant which runs with the land under sec. 55 (2), or 
sec. 65, or see. 108 (A) (o) ; a right under sec. 55 (3) to possession of title deeds ( k ) ; a right 
of pre-emption (/). 

(7) Easements annexed thereto.— An easement is defined in sec. 4 of the Ease- 
ments Aot, 1882 — see note 13, “Easements,” under sec. 6 (o). Under seo. 10 of the 
Easements Act an easement existing at the date of the transfer passes with the dominant 
heritage to the transferee. A purchaser of a house aoquires a right of way which the 
vendor has (m). The illustration to sec. 19 of the Easements Aot is that if A owns land to* 
which a right of way is annexed and leases it to B for 20 years, the right of way would 
vest in B and his legal representatives for so long as the lease continues. A purchaser 
qf land irrigated by the water of a tank is entitled to use the water of the tank for 
irrigation (a). The phrase “easements annexed thereto” refers to those easements which 
at and prior to the transfer were existing easements. It does not refer to an easement 
which first came into existence as a consequence of transfer. 


The words * locks, keys, bars' refer to fittings and permanent fixtures. The words 
* o ther things provided ' do not include a right of acoess by a staircase, when the ownership 


(A) XaU Da* Mattock v. Kanhya Lai (1884) U 
Cal. 121, 11 IJL 218, 228. 

(0 TUtmm v. Cote* (1908) S3 Cal. 201* 82 IJL 
185. 

(j) How replaced by s. 62, law of Property Act, 
1925* 


(A) Sri Bawoni v. Devrao (1887) 11 Bom. 485. 

(1) Bhajan v. Muthtaq JJmef (1888) 5 A0. 824. 

(m) Nubem Chunter v. Bhocfam (1871) 15 
W. B. 826. # 

(a) Venkata v. Smttory of 8Ute (1202) IS Mad. 
h.J. 482. . ■ 
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of the staircase iteelf is not claimed and the right of way is not an easement of 
necessity (o). 

Apart from legal easements other rights called quasi easements are created on the 
severance of property. As to these, sec. 13 of the Easements Act, enacts that on partition 
the grant of an easement of necessity or of an apparent continuous easement shall he 
implied. The word “annexed” is used in the same sense as the word “appurtenant” 
in English law (p), and indicates that the right is the right of the owner for the time 
bein£. The right to a ferry franchise is not necessarily annexed to the land^?)^ 

(8) Rents and profits. — Rents and Profits accruing after the transfer are benefits 
to arise out of the land and are therefore within the definition of immoveable property. 
The rents and profits of property mortgaged by an English mortgage form part of the 
mortgagee’s security (r). A buyer’s right to rents and profits therefore accrues on the 
date of the transfer. This i! made clear by seo. 55 (4) (a) under which the seller is entitled 
to the rents and profits of the property until ownership passes to the buyer, and also 
sec. 55 (6) (a) which declares the buyer entitled to rents and profits when the ownership 
of the property passes to him. At a Court sale the property vests at the date of sale 
and so the auction purchaser is entitled to crops grown between the date of sale and the 
date of confirmation of the sale («). See in this connection sec. 36 as to apportionment 
of rent. If the vendor retains possession after the ownership has passed to the buyer, 
he may be oharged for use and occupation. Rents and profits accruing due before the 
transfer are not legal incidents of the property transferred ( t ). Such arrears of rents 
are a debt or actionable claim and if they are to be transferred must be assigned 
separately («). 1 


Illustration . 


A's house is let at a monthly rent. A sells his house to B on the 15th Of June when the 
rent is in arrear from the 1st January. If no mention is made in the deed of rent, B 
is entitled to rent from the 15th June. If it is intended that B shall have the rents that 
are in arrears from 1st January to 15th June, the deed must contain an express assignment 
of the arrears of rent, and notice of the assignment must be given to the tenant under 
sec. 130. See also sec. 50. 


(9) Attached to the earth. — This phrase is defined in sec. 3 — see notes (9) and 
(10) under that section. What is attached to the earth is immoveable property within* 
the definition of the term in the General Clauses Act. What is attached to the 
£arth is part of the land and passes with it on transfer without express mention (t>). In the 
case of a lease, the right to enjoy the trees and shrubs passes to the lessee (ts), Trees on an 
Occupancy holding, whioh is inalienable, are attached to the holding, and cannot be . 
transferred by the occupancy holder (a). A house, being imbedded in the earth, is 


<o) Ahmad AH v. Dhondba Donat (1987) Nag. 
304, 171 1.0. 496 (1987) A.H. 179. 

0») W utter v. Sharpe (1898) 18 All. 270, 288. 

(«) Nttyaharl v. Dunne (1891) 18 Cal. 652; 

v. Raja Paspvt (1081) 68 All. 
764/186 I.C. 645, C31) A.A. 687. 

(r) Ma Joo Turn v. The Collector of Rangoon 
(1934^12 Bang. 487, 165 1.0. 776, ?84) 

( 4 ) Sarihar v. y&ayana (1988) 145 LG, 174, 
(■83) A.M. 482. 

(0 Jftqrftah v. JethdUd (1928) 80 Bom. L.R. 
1588^14 I.C. 202, (*29) A.B. 61 ; Ganeth 
v. Shamnarrrin (1879) 6 CaL 218; Mrdhu 
#. NatrmmrutM (1921) 68 1.0. 888; 


(a) 


8heogobind Sinffh v. Court Promt (1986) 
4 Pat. 8, 88 LC. 81, (*25) A.P. 210. 

<t>) Fuqueer Soonra v. Met. Kkudenon (1870) 
2 N.W.P. 251 (sale of house tad com. 
pound Includes trees standing therein); 
gtargf Britain v. Liaqat AH (1989) A.A. 
291 (F.B.). 

(re) Madam v. Qanqa (1897) 29 AH. 484. 

«» g. 


169; MautdUa v. 
297 ; JmUd v. “ 
211 ; Ba0 - 
22 d*2. 742: 
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immoveable property (y), and when the land is transferred buildings erected upon it pass 
by necessary im pl ica tion (z). But/m iron shed resting on the land by its own weight is 
not attached to the earth and is a mere ehattel which does not pass on transfer of the 
land (a). All things which are annexed to the property mortgaged are part of the 
mortgagee’s security, and the mortgage need not make mention of structures and 
fixtures (ft). 

(10) Minerals. — Minerals are imbedded in the earth and pass on sale of the land. 
Whether a lease or a grant of land on permanent tenure passes a right to subsoil minerals 
depends upon the terms of the grant (c). If the grantor is the Grown there is a presump* 
tlon that minerals are reserved. A permanent lease by a Bengal zemindar does not 
imply a grant of mineral rights (d). In Ali Quadar v. Jogendra (e) Prinsep and HH1, 
J.J., held that a grant of a patni taluks transfers mineral rights. The Judioiai 
Committee intimated in one case that this decision had not been overruled (/), and 
it has since been followed (p). But the point is now settled against the patnidar, for 
in Bejoy Singh Dudhoria v Surendra Narayan Singh (ft) the Judicial Committee have 
held that even in the case of a patni tenure the onus is on the patnidar to prove the 
inelusion of subsoil rights in the grant. As between zemindar and jagirdar it is well 
settled that the zemindar must be regarded as the owner of the minerals (i). 


Shells . — An agricultural tenant may dig up shells for the purpose of cultivating his 
land but has not the right to appropriate the shells to his own use (j). 

(II) Machinery. — The section ^ssumes that the machinery is attached to the earth 
end is therefore a fixture, and then enacts that the moveable parts of the machine although 
they are detachable pass with the land and the fixed machine. This is an illustration of 
the principle stated by Lord Hardwicks in Lawton v. Lawton (k) that 44 you shall not 
destroy the principal thing, by taking away the accessory to it.” As to when machinery 
is considered to be a fixture, see notes (13) to (18) to sec. 3. 


(12) House. — This clause merely repeats in regard to a house what has already been 
enacted in the first and second clauses as to property generally. If the property trans- 
ferred is a house the easements annexed to it will also pass not only under this section but 
also under sec. 10 of the Easements Act. The transferee is also entitled to rents and 
profits accruing after the transfer. Looks, bars, keys, doors and windows have no 
separate existence from the house (/). 


(yd Nattu Miah v. Hand Rani (1872) 8 _ 

L.B. 608: Dinonath v. Adhor (180ft) 
4 Cal. W.IT.470. 

(a) Avar v. Mahomed Medht Botrein (1008) 
80 Cal. 606, 80 LA. 71 ; Matleod v. Rieean 
(1906) 80 Bom. 260 : Sahram v. Oanga 
Singh (1926) 98 I.C. 287, ('26) A.O. 858 ; 
Srimad Krishna Kwnari v. Bhava 
Maimdm (1927) 2 Luck. 48, 104 I. C. 156, 
C27) A.0, 240 (case of a will). 

<ap Chatturbhnj v. Barnett (1906) 29 Bom. 828. 
<fr) Marieod v. Rieean . supra ; Bari Pada v. 
Anath Nath ( I9i7) 22 Cal. W.N. 758, 

(e) Bm^Snm\ Wilson (I860) 8 H.L.C. 

<« QMHMrTisfMk ▼. Uagh JM Pmdeu (IMS) 
44 Cd. 87. 44 UL £46, « I.C. 461; 
ShM Bhutan r. JytH Pnmdjini ) 
44 Od. 886, 884, 44 LA. 40, 40 LC. 188: 
Jagat Mohm v! Pratat Viat Hath (1931) 
10 Pit, 877, 184 LC. 1071, C81) A.IC. 
808; Ban Xaraym r. SHram (1M« 1 87 
IJL 188, 87 Cd. 728, 6 I.C. 786 P.C.: 
Murom v. Cohen (1906) 8$ Cal. 208, 82 
, I. A. 185 ; Oobindt H amm y > Stum Led 
(1981) 58 Oal. 1187, 5813*125, 1311.0. 
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Rajettear Proead v. AnU Kumar Bog (1928) 
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(1928) 56 Oal. 1, 65 I.A. 820, 111 I.C. 845, 
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Bagnmoan Charon v. Kumar KamAtya 
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{13) Debts. — The transfer of a debt or actionable claim raises a presumption that the 
security for the debt has been transferred. The <£signment of the debt Krill, unless 
$*a different intention is expressed or implied, draw the securities after it aooording to the 
maxim omne principal* trahit ad se accessorium (m). A promissory note is sometimes 
deepribed as security for the d$bt, but the expression is inaoeurate, for a promissory note 
‘If lot itself the contract of loan, is a conditional payment of the debt. If a mortgagee 
holds a promissory note for a part of the debt, and retains it after transferring the 
mortgage, he will be restrained from suing on it pending a suit for redemption (a). But 
a bona fide endorsee for value of the note without notice of the mprtgpge will be 
entitled to recover on it (o). Where what is transferred is not the debt, but the property 
in the promissory note, the section does not apply (p). 

The rule in this seotion is distinct from the doctrine of subrogation enacted in 
seo. 92 by which a oo-dfbtor or a surety is subrogated to the oreditor he has paid off. 
But the exception made In the parenthesis is similar to that in the last paragraph of 
seo. 92. For just as there is no subrogation when a mortgage is partially paid off, so 
there is no transfer of a security on the payment of a debt when the security covers 
other debts also. 


Mortgage debts. — Before mortgage debts were excluded from the definition of 
actionable olaims the assignment of the mortgage debt oanied with it an assignment of 
the mortgage security (g). But sinoe mortgage debts have been excluded from the defini- 
tion by Act 2 of 1900 sec. 8 no longer applies, for the word “ debt ” in this section must 
be confined to suoh debts as fall within the general definition of actionable claims (r). 
A mortgage being immoveable property can oifiy be transferred by registered 
instrument («). 


In Perumal v. Perumal (f) Wallis, C.J., said that although a debt seoured by a 
written mortgage could not be assigned without a registered deed yet in tho case of a 
promissory note secured by an equitable mortgage the endorsement of the note operates 
to oarry the seourity with it. The authorities cited were Cunnidh v. Oopala CheUiar (a) 
and Natraja v. The South Indian Bank (v). The authorities do not however support 
the conclusion. In the first case the note was endorsed merely for collection and 
the second case the mortgage debt was attached and sold in execution. Although a 
mortgage debt is immoveable property under the Transfer of Property Aot, yet it is 
treated in some oases as moveable property under the Code of Civil Procedure ; see O. $1, 
rr. 46 and 64 — so that if a mortgage debt is attached and sold the purchaser acquires 
not only the debt but also the right to realise it by enforcement of the mortgage (to). 
Nevertheless in principle there is no reason to differentiate between a written mortgage 
and a mortgage by deposit of title-deeds and the dictum of Wallis, C.J., was dissented 
from in Blumaiai v. Baiakriahna (x) where it was held that the assignment of a debt 
seoured by a deposit of title-deeds does not pass the security in the absence of a registered 
assignment of the mortgage. 


(m) Gthoee Law of Mortgage, p.7fl. 

(a) Walker v. Janes (1866) L. E. 1 P.CJ. 50. 

(o> GUutedek v. Balls (1890) 24 Q.B.D. 18. 

(p) Haghuoalu v. Rajalingam (1939) A.M. 846. 
( 0 ) Subramaniam v. Perumal (1895) 18 Mad. 
454 ; Perumal Ammal v. Pvnmal (1921) 
M MM, 106. 800. «1 10. 4«1, (’81) A.M. 
187; Sakiuddin v. Sonaullah (1917) 22 
Oal.WJfe 041, 644, 45 1.0. 986. 


(r) Anmaehdlam v. Subramania (1907) 80 
Mad. 285, 

<«) Per&nal Ammal v, Perumal (1921) 44 Mad. 
196, 200, 61 1.0. 461, (*21) A.M. 187 ; 
9 Bank of Upper India etc, v. " 


Skinner (1929) 51 All. 494, ll9 L0.241, 

srsras. 

(f) Supra. 

(u) (1919) Mad. WJT. 618, 62 1.0. 679. 

( 0 ) (1914) 87 Mad. 51, 13 I.C. 91. 

(w) Blumaiai V. Bdlakriehna (1921) 44 Mad. 951 
66 I.C. 168, (*22) AJf. 844, d issectin g 
from Perumal v. Perumal (1921) 44 Mad. 
196, 200, 61 1.0. 461, (W) A.1L117. 

(*) (1021) 965, M I.O. MS, fSS) AJC 
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IttuaMion* 

A borrows R 0 . 1,000 from'B on a promissory note and seouree repayment by dspoalthML 9 

with B title-deeds of his property. B endorses the promissory note to C for value. O W 
entitled to sue A personally on the promissory note for the debt of Rs. 1,000. But ££fas 
no right to the security, for an assignment of a mortgage oan only be made by registmid 
instrument : Blumalai v. Balakriehna (1021) 44 Mad. 965, 66 1.C. 168, (*22) A.M. 344. 

In the ease last oited Krishan, J., said at page 960 — “ In my view, it is only if a 
mortgage *lebt is transferred as a secured debt that it will oarry the securities with it 
•on the principle embodied in sec. 8, and not otherwise. Even in the oase of a mortgage 
where there is no promissory note it oannot, I think, be said that the law does not allow 
the mortgagee to transfer the debt as an unsecured or simple debt without a registered 
instrument if he thinks fit to do so. The seourity is for his benefit and he oan give it up If ^ 
he likes ; and the transferee will then get the right to the d^pt but not to the security. 

Thus, as regards transferability in law as an unsecured debt, a mortgage for whioh a 
negotiable instrument has been taken does not seem to me to differ fundamentally from 
•one where none such has been taken. In my view, in either oase, if the debt is 
transferred by endorsement or otherwise, without the transferor taking care to transfer the 
mortgage right by registered instrument, the debt and the seourity will get dissociated 
and the seourity may possibly oe&se.” 

In the recent oase of Imperial Bank of India v. Bengal National Bank (y), their Lord- 
ships of the Privy Council went further. The Calcutta High Court had held that a 
transfer of a mortgage debt failed for want of a registered assignment, but their Lord- 
-ships held that the transfer mighf be treated as the transfer of a debt dissociated from the 
seourity, and that it was capable of being transferred under sec. 6 of the Act. Their 
Lordships considered that the debt divorced from the seourity was not an actionable 
•claim, but a species of property for the transfer^ whioh no speoific mode was provided 
in the Act so that the transferee had to sue in the nathe of the transferor. This was the 
procedure in the oase of a chose in action in England before the Judicature Act. 

The question of the transfer of a mortgage debt was again considered in the oase of 
Fanny Skinner v. Bank of Upper India (s). Fanny Skinner had borrowed money ftan 
-the Bank secured by a simple mortgage. The Bank went into liquidation and El 
Liquidator as part of an arrangement of reconstruction executed an unregistered 
Agreement transferring the mortgage debt to # a Trust. The Liquidator then sued to 
-enforce the mortgage. It was held that the agreement had not been completed and 
that as no transfer had been effected the Liquidator was entitled to sue. Inthe f 
•oourse of the oase an interesting argument was raised and disposed at It was contend- 
ed that the agreement being unregistered operated as a transfer of the debt but not 
•of the seourity, so that the Bank was left without the debt but with the seourity and 
ithat the Bank having lost the debt could not enforce the seourity. This was said to be 
thw effect of the decision in Imperial Bank of India v. Bengal National Bank (o). 
Their Lordships explained that that oase did not lead to so extraordinary a result. In 
4hat oase the mortgage debts were due to the Bengal Bank and had been mortgaged by 
ithat Bank to debenture holders. The debenture holders oould recover from the 
Bengal the moneys they had lent to the Bank and fer the seourity of whioh the 
Bengal Bank had transferred the mortgage debts due to itself. But it was only If the 
-debenture holders proceeded to realise the mortgage debts due to the BcngalBaak 
dhai it was nooeawiy for them to sue in the name of that Bank. • 
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Debt secured bp a Charge. — A debt secured by a charge is not a mortgage 
debt and may be transferred as an actionable claim by an unregistered instrument. 
jAoharge differs from a mortgage in that it does not transfer an Interest in pr oper ty but 
^Bastes a right to payment out of the property specified (6). Nevertheless it fells within 
sm^ 17 of the Registration AcJ and the assignment of a charge must be by registered 
ihsHment (c). An unregistered assignment of a debt to which a charge was annexed 
would pass the debt but not the charge. This is the effect of the decision of the Madras 
High Court in j Hajagopala v. Banganatha (d). It is true that in that case the assignment 
had been construed ae an express assignment of the charge as well as the debt. r But it is 
submitted that this mates no difference for even if the assignment is not an express assign- 
ment of the charge, but merely operates as such an assignment it oomee within seo. 17 
(1) (b> of the Registration Act. In a judgment in an earlier stage of the case last cited 
Madhavan Nair, J., said that seo. 8 of the Transfer of Property Aot oannot override 
the provisions of the Registration Aot (e). Another Madras case must be distinguished, 
for it referred to a sale certificate which does not require registration (/ ). The authority 
of that judgment is also impaired by an incorrect statement that an assignment of a 
charge need not be by registered instrument ( g ). A Calcutta case also referred to the 
assignment of a charge with the debt but the question of registration was not 
considered ( h ). 

Decree. — A decree is not an actionable claim, and a purchaser of a money decree 
for a secured debt cannot go behind the decree and enforce the security (»). 


(14) Interest on debt. — The right of the transferee to interest or income accrues 
from the date of the transfer in the same way as the right to rent and profits referred to 
in the second clause of the seotion. A transfer of shares, securities and promissory notes 
oarries with it the right to future dividends and interest. If a debt is transferred, 
interest accruing after the date of the transfer passes as a legal incident of the property 
transferred, but not arrears of interest. If the debt is time barred, the Court cannot award 
• interest, for interest is an accessory and when the principal is barred the accessory fells 
along with it (j). 


9. A transfer of property may be made without writing 
in every case in which a writing is not 
expressly required by law. 


Oral transfer. — Writing was not necessary under Hindu law to the validity of any 
ta yndhr whatsoever (lb), and in all ancient systems of law transfer of possession was the 
toaly requisite to the transfer of title. The present Aot makes writing naoessiiy in the 
oaie of a sale of tangible immoveable property of the value of Rs. 100 or upwards, or the 
sale of a reversion or other intangible thing — sec. 54 ; in the oase of a simple mortgage^ 
and in the case of all other mortgages (except a mortgage by deposit of title-deeds) whop 
the principal sum secured is Rs. 100 or upwards — seo. 59 ; in the cased* lease if itisftdm 
year to year, or for any term exceeding one year or reserving a yearly rent — seo.107 ; 
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CONDITION RESTRAINING ALIENATION. „ 'SV' 

I ; c ,; ■ 

ttd m the oaae of all gifts of immoveable property — sec. 123,andofaUti«nsfe»bfaetta | 

able claim* — mo. 190. Exchanges an subject to the same rule as sa les s e c . lift ; sad . | 

the law as to leases Is subject to rules which the Local Government an empowered lift , * 
make — sees. 107 and 117. * • 

When the Act requires a registered instrument the transfer cannot be effected ki. Jj|§| 
other way. An unregistered deed of gift of immoveable property d :ea not effec^w 
transfer (i). A petition to the Collector admitting a transfer, or recitals in another deed 
or mutation of names or delivery of possession will not effect a transfer, if the Aot requires 
a registereebdeed (m). A transfer of title requires a oonveyanoe and this oannot Be effected 
by a mere agreement (n). The Oudh Chief Court has held that a grant by way of 
“ guzara,” being only a right to enjoy the usufruct, need not be made in writing (o) but 
the correctness of this decision is doubtful. 


Where no writing is required by the Act the transfer mag be made orally. Thus 
a partition of joint family property may be made orally (p), aifcl so also a surrender of a 
lease (q). A grant of land for life in discharge of a claim for maintenance is neither a gift 
nor a sale and may be made orally (r). In Imperi al Bank o f I ndia y. Bengal N ational 
Bank (*) Ra nkin, C r T r laid partitio Pi Relea se and surrender are all forms of transfer 
but that so far as the Transfer of property Aotis concemedthey come under no resfadbtiom 
A right to recover a share oTunmoveable property may 6# relinquished omDjT and 
without an instrument in writing (<). Oral transfers are valid in the Punjab outside the 
cantonment and municipal limits (u). 

Part performance . — The doctrine of part performance is an encroachment on the 
rule that when the Aot prescribes the mode of transfer the transfer may not be made in 
any other way. The doctrine is now enacted in seo. 53A and explained in the notes to 
that section. 


10. Where property is transferred subject to a condition 
Condition or limitation absolutely restraining the 

alienation. transferee or any person claiming under 

him from parting with or disposing of his interest in the 
property, the condition or limitation is void, except in the case 
of a lease where the condition is for the benefit of the lessor 
or those claiming under him : Provided that property may be 
transferred to or for the benefit of a woman (not being a Hindu, 
Muhamjnadan or Buddhist), so that she shall not have power 
during her marriage to transfer or charge the same or her 
beneficial interest therein. 


• (1) Principle underlying the section.— The principle underlying this section 
is that a right of transfer is incidental to, and inseparable from, the beneficial ownership 
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ofjpwpeffy. Afiabsolute restraint on that power it repugnant to the nature of the estate 
^%nd in exception to the very essence of the grant («). In Coke npon Littleton it is said— 
4TAlso, if a feoffment be made npon this condition, that the feoffee not the i 

wo any, this condition is void, because when a man is infeoffed of lands or tenements, he 
to alien them to any person by the law. For if such a condition should be 
ffm, then, the condition should oust him of all the power which the law gives him, which 
should be against reason, and therefore such a condition is void ( 10 ).” In In re Parry and 
Daggs (x) Fry, L.J., said — “ From the earliest times the Courts have always leant against 
any device to render an estate inalienable. It is the policy of the law always to make 
estates alienable, and it is immaterial by what device it is attempted to prevent an owner 
from exercising the power of ownership.” In Metcalfe v. Metcalfe (y) Kekewioh, J. r 
said— “ You cannot limit an estate to a man and bis heirs until he ■hoi) convey the land 
to a stranger, because it is of the essence of an estate in fee that it confers free 
Jbwer of alienation, andeit has long been settled that the same principle is applicable 
m gifts of personality.” * 

Illustrations. 

(1) A, B, 0 and D effected a partition of joint family property, and agreed that if 
any one of them should have no issue, he would have no power to sell his share but should 
leave it for the other sharers. A sold his share and died without issue. B , G and 
D sued to recover the share. The Court held that the condition was void as repugnant 
to one of the legal incidents of property : Venkatrammanna v. Brammanna (1869) 4 
Mad. H.C. 346. * 


(2) The testator deviced an absolute estate to His son provided always that if the 
son, his heirs or devisees, or any person claiming through or under him or them desired 
to sell the estate in the lifetime of the testator's wife, she should have the option to purchase 
the estate for £3,000. The value of the estate was £16,000. The Court held that this 
was an absolute restraint on alienation in the widow's lifetime and void: Re Roeher 
Roaher v. Roaher (1884) 26 Ch.D. 801 followed in In re Cockerill, Mackaness v. Percivat 
(1929) 2 Ch. 131. But see Ratanlal v. Ramanujadas (1944) A. N. 187 in which the 
Nagpur High Court held that the condition was a partial restraint. 


(2) Transfer subject to a condition or limitation.— The condition referred 
to in this section must be a condition subsequent as defined in sec. 31 which divests an 
estate which has already vested. “ Condition ” must be distinguished from " limitation.’*" 
The word “ limitation ” is a term of English law. It refers to words used in a conveyance 
to limit or define the nature of the estate created. In the oase of In re Machu (z) Chitty r 
J., defined a limitation as 11 the definition or circumscription in any conveyance of the 
Interest whioh the grantee is intended to take.” Thus in a transfer to U A and his heirs 
and assi g ns ” the heirs and assigns are not transferees, but the words are words of 
limitation indicating an estate in fee simple or an absolute estate. Words of u limitation ” 
such as “ and his heirs,” or “ from generation to generation ” denote an absolute estate. 
These words are said to denote an “ estate of inheritance,” by which is meant that the 
heirs of the grantee take by inheritance from the grantee. The word “purchase” in 
English law has a highly technical meaning and includes acquirmg of land under the will 
of a deceased person or under a settlement. Thus if property is bequeathed to A for 
life and then to B 9 B takes the property under the will, and not by inheritance from i. 
The words in the will “ and then to 2? ” are words of purchase. The question, whether 
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the mods operate as words of limitation or as words of purchase, *•*., wh^her fil^dsNsM 
the estate or described the grantees, was decided in English law by the side in 
case. The statement of the rule is this : “It is a rule in law when the ancestor by any.^.. 
gift or conveyance takes an estate of freehold, and in the same gift or conveyance an estate ! 1 
is limited either mediately or immediately to his heirs in fee or in tail, that always taMgh 
oases * The heirs * arc words of limitation of the* estate and not words of purchase 
Thus in a grant to A for life, then to B for life, and then to A * s heir# the words 
“ A'a heirs ” arc words of limitation and not words of “purchase**, the heirs take 
by inheritance from A, and not under the grant. A may dispose of the property, in whioh 
case the heirs would get nothing. That rule has been abolished by sec. 131 of the 
Law of Property Act [English Law], 1925, as the necessity for the rule has been removed 
by sec. 60 of that Act, under which a conveyance without words of limitation passes the 
fee simple or whole interest, which the grantor has power to oonvey. In Indian law the 
question whether the words are words of limitation or words*of purchase is a matted 
of construction. Thus if the bequest is to “ A and his heirs ** tie words “ and his heirs 
are words of limitation indicating that A has an absolute estate, but if the bequest is .t t 
“ A for life and after his death to his heirs ** tho heirs are direot objects of an independent' 
and distinct gift : see sec. 97 of the Indian Succession Act, 1925. In an Indian will 
the words “ putra . poutradi krama ’* are words of limitation denoting an estate of 
inheritance (5). In Madhavroo v. Balabhai (c) property was settled in trust for 41 my 
daughter K during her life. . . and after her death in trust for the male heirs of the said K** 

It was contended that this was an attempt to create an estate tail whioh was bad under 
the Hindu law, but the Privy Counoilaheld that it was an independent gift to the persons, 
who answered the description of heirs at the death of K, that is, her sons living at her 
death. Words of limitation whicf denote an estate of inheritance do not of ooune 
imply a restriction on alienation (d). 

If there is a valid transfer, the condition in restraint of alienation is void and the 
transfer stands. Thus a bequest of an absolute estate subject to a condition that neither 
the devisee nor his heirs should alienate the estate except for religious purposes*!* a valid 
bequest, but the condition is void for repugnanoy (e). But limitations may be such as to 
create an estate not recognized by law, and if that is the case, the transfer fails. This 
distinction was made by the Privy Council in Tagore v. Tagore (/), where the testator 
attempted to create an estate in tail male, not recognized by Hindu law, with the result 
that the donee took an estate for life and the heir at law succeeded to the estate at his 
death. • 


(3) Absolute restraint on transfer. — A restraint on alienation may be absolute 
or partial. • An absolute restraint is void, a partial restraint is not. See note (4) below 
44 Partial restraint on transfer.** 


The section says that a condition whioh absolutely restrains the power of alienation 
is gold. In In re Madeay (g), Jessel, M. R., said that it was a question of substanoe 
not o£form whether the condition took away the whole power of alienation tubeUmtiaUy. 
Thus in In re Bother, Bother v. Bother (h) the testator devised an absolute estate to his 
son with a proviso that if he sold during the lifetime of his wife she should have an option 
of purchasing the estate at a price which was one-fifth of the market value.^This was 
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Ud tp Wiii effect an absolute restraint and void. A similar ease was In re Bttbt, Kitty v. 
Bfttot (i) where a tea plantation was devised absolutely, bat a condition was annexed 
( that if the devisee should sell the plantation “ I will and direct her to pay to my 
brother the sum of £1,000 out of the proceeds of such sale, also the further sum of £000 out 
ofjhe prooeeds of such sale to [her sister]'* — the direction was held to be repugnant and 
as a restraint on alienation. A provision in a partition deed prohibiting alienation 
of the property allotted absolutely to eaoh coparcener without the consent of the other 
sharers is invalid as an absolute restraint (j). When a husband settled property on his 
wives, but subject to a condition that they could not alienate without* his Consent the 
condition was held to be void under this section (k). The same rule has been applied in 
the Punjab where the Act is not in force (l). 

Restrictions for a particular time . — As to restrictions for a particular time the case 
Of Rosher v. Roeher (m), already referred to, shows that a condition restraining alienation 
during a lifetime is invaVd. Again in Renaud v. Tourangeau (n), a case from Canada, 
the Privy Council said that a restriction for a period of twenty years was contrary to 
f|b 0 general principles of jurisprudence. Jarman says that “it seems now settled that 
4 restraint on alienation is bad even if it is limited in point of time (o).“ 


(4) Partial restraint on transle:. — A condition only partially restraining 
alienation is valid. Conditions restraining alienation for a particular time have already 
heen considered in note ( 3) above. As to prohibition of alienation to a particular class the 
English cases are not consistent. In Muschamp v. Bluet (p), and in Attwater v. Attwater(q) 
a condition not to alienate except to particular persons was held to be bad. On the 
other hand a condition not to sellout of the family waj held good by Lord Ellenborough 
in Dot d. OiU v. Pearson (r), and by Jessel, M.R., in Re Macleay (s). Both these decisions 
were approved by the Privy Council in Mahomed Raza v. Mt . Abbas Bandi (<), whefe 
it was held that a condition restraining the transferee from transferring to a stranger, 

outside the family, was not an absolute restriction, and was valid. Cases in which 
aoohdition against alienation to a stranger have been held to be anabsolute restraint («) 
can no longer be regarded as good law. In the Privy Council case above referred to, 
their Lordships said that after the passing of the Transfer of Property Act, a partial 
restriction upon the power of disposition would not, in the case of a transfer inter vivos , 
be regarded as repugnant, and that there was no authority to suggest that a different 
principle was applied by the Courts in India before that Act. A condition in a deed of 
partition that if any coparcener wishqji to sell his share in a residential house or if his 
share were sold in any other way, the other coparcener would be entitled to buy It 
was held to be valid. An agreement of this sort is proper and is enforceable against 
the promisor’s representatives and is not hit by section 14 (See note 10 under sec. 14) (*). 

A condition that if the vendee sells, he shall give the vendor the option of buying 
back is obviously not an absolute restraint. Cases relating to such a condition have 
arisen with reference to the rule against perpetuity, and axe considered in sec. 14 belo^r. 
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A p on di fe k m In » Kborposh grant made by a aamindar in favour of a junior member j 

tbit the subject-matter of the grant was not liable to be attached and sold In execution 
does not amount to an absolute restraint and is not void (to), 

(5) Agreement in restraint of alienation. — The section refers to a condition 
restricting the estate transferred. It has no application to an agreement affecting; the 
transferee personally. In an Allahabad case ( x ) the vendee executed a separate agree- 
ment that he would not transfer the property purchased to anyone except the vendor and 
then at tye same price. It was held that this agreement was void as it deprived the 
purchaser of the right of alienation. It is submitted that this is not correct uni*— , as in 
a Bombay case (y) the agreement was by registered instrument and part of the transaction 
of sale. The true rule was stated in the later Allahabad ease of Devi Dayal v. Ohasita (s) # 

A sold a house to B and on the date of the sale B executed a separate unregistered agree- 
ment that if he wished to sell the house he would sell it back to A for the same price and 
would sell it to no one else unless A declined to purchase. If this had been a condition p 
of tie sale it would have been invalid as a restraint on alienation (a) but the Court 
said that “ this was a special personal contract between the parties which was binding on 
them and could be enforced against a transferee with notice.” It is submitted that the ^ # 
effect of this decision is that an invalid condition in restraint of partition may yet operate * 

as a personal covenant binding the covenantor personally and creating an obligation 
enforoible against a transferee from him with notice under sec. 40. With reference 
to an award which contained an invalid condition against partition the Privy Council said 
that it may have bound the parties avho agreed among themselves to abide by it (6). 

(6) Restriction against alienation In compromises* — A compromise is not a 

transfer to whioh this section applies. This is on the principle that a compromise is not 
an alienation but as said by Lord Moulton in Hiran Bivi v. SohanBivt(c) it is “a family 
settlement in whioh each party takes a share of the family property by virtue of the 
independent title whioh is, to that extent, and by way of compromise admitted by the 
other parties.” A compromise operates therefore not as a transfer but as an admission 
that the party has no right to alienate. The title so admitted may be a restricted interest 
whioh under sec. 6 is not transferable. This is explained in Basangowda v. IrgowdaUi (d) 
where under a compromise between a widow and a reversioner, the widow was held to 
have a limited interest such as is referred to in see. 6 (d) — now sec. 6 (di) — which she could 
not alienate. Similarly in Ditaali v. Apaji (e), a case to whioh the Aot did not apply, 
there was a compromise of a dispute between a widow and an adopted son under which 
an allotment of land was made for the maintenance of the widow with a provision in re- 
straint of alienation. It was held that this land could not be attached for her debt as she 
had nodisposing power over it. In Mata Prasad v. Nageshar Bahai (/) there was a dispute * 
as to succession between a widow and a nephew. This was compromised on terms that 
the widow was to retain possession for life while the title of the nephew was admitted 
wifh a provision restraining him from alienating during the widow’s lifetime. The Privy 
Gounpil upheld this as a family settlement prudent and reasonable in tbe oircumstanoes 
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of the case. Again in a Calcutta oaae (g) a document settling a dispute between a Hindu 
widow and two surviving members of the family provided that any lease given ol the 
family property should be vpid unless signed and consented to by both parties, and these 
provisions were held to be Valid* .g* 

I n Chamar u Baku v. Sona Koer (A), Mookerjee, J., had to obnstrue a deed of family 
settlement between reversionary heirs anH two Hindu widows by whioh the reversioners 
were restrained from alienating during the lifetime of the widows. He considered that 
the restraint was void if not under sec. 10 then under sec. 11, but as the object of the 
restriction was to protect the rights of the widows to receive maintenance ftom what 
had been their husbands’ property, he held that the alienees of the reversioners who had 
accepted a mortgage contrary to the provisions of the deed of settlement held the property 
subject to the rights of maintenance possessed by the widows. It is submitted that 
the restriction on the reycrsioners being the result of a family settlement, was valid. 



(7) Restraint 4 " against alienation In gift.— Under see. 126 of the Transfer of 
Property Aet a gift may be made on an agreed condition that it may be revoked on the 
happening of an event which does not depend upon the will of the donor. But the con- 
dition contemplated by see. 126 which is in a ohapter dealing with “gifts" should not 
be repugnant to the provisions of sees. 10 & 12 which deal with all " transfers of property 
by act of Parties." Thus where a deed of gift provided that the donee or his successor 
had no right to transfer the property and if they die} transfer, the same would be invalid 
and the donor or his successor would have a right to revoke the gift, the oondition was 
held to be invalid (j). The last paragraph of the section enacts that the condition 
of revocation does not affect the rights of transferees for consideration without notioe. 
This makes it olear that the oondition of revocation operates only as a personal covenant. 
It does not restriot the interest of the donee and is not repugnant to the gift under sec. 10. 
It has therefore been held that if A makes a gift of his property to"£, with a condition 
that A should be at liberty to revoke the gift if B transferred the property without A 9 s 
consent, the oondition does not contravene the provisions of seo. 10 and is valid (&). See 
note supra — * Agreement in restraint of alienation.' 


i (6) Restraint on partition.— Gases of restraint on partition are dealt with in 
note (6) under seo. 11. 

t 

(9) Restraint on transferor.— The Bection only refers to restraint on alienation by 
the transferee or those olaiming under him. It has no bearing on oases where oa"M- 
1 transfer a restraint is put on alienation by the transferor. This may occur where the 
transfer is of a partial interest as in a mortgage. In suoh cases it may be a dog cat 
the equity ot redemption. See notes under seo. 60. 


(10) Exception In the case Of lease.— A lease is an exception to the rule agaiAst 
4n absolute restraint on alienation. Thus a oondition in a lease that the lessee'shall 
. hot sublet or assign is valid— see. 108 (j) read with the words "in the absence of a octet* 
tract tp illfii oontraxy." And it is immaterial that the lease is a permanent lease (1). 
A oonditioh requiring the lessee to pay a fourth of the purchase money As nasarto dip 


(g) KuUip Singh v. KhHrs ah Km (1898) 28 


(A) <1011) U 04 L. J.,808, 11 L O. 801. 

40 (1925) 47 AS. 888. 52 LA. 898, 91 1.0. 870. 
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tenor hr on© he should assign the lease is valid (m). A condition in a permanent lease* 
that should necessity for alienation by the lessor arise the leasee will surrender the tease 
to the lessor, is valid (n). If the condition give© the lessor a right to re-enter (©), its breach 
invatyps forfeiture of the lease ; otherwise the breach only gives the lessor a right to in 
injunction and damages (p) and not a right to determine the lease (q). So also a oondition 
even in ? perpetual lease that the lessee's right shall be veritable, but not transferable 
is not void (r). 

The words in this seotion “when the oondition is for the benefit of the lessor or those 
elaiming Aider him*’ seem to be merely explanatory of the reason for the exception. They 
have been construed to mean that the restriction is invalid unless accompanied with a right 
of re-entry (a). This has been dissented from in a Madras oase (t) on the ground that every 
such restriction is for the benefit of the lessor ; but that oase also hold that a restriction 
without a right of re-entry gives the lessor a right to damages, but was invalid as a condition 
and had not the effect of rendering the assignment invalid. 9 *Fhe amendment made in 
seo. Ill (g), by Act 20 of 1029, makes it dear that the breach of a condition against 
alienation will not work a forfeiture unless the oondition reserves a right of re-entry. A 
oondition that in case of alienation by the lessee the lease shall be void is not now sufficient 
to determine the lease, and the oase of Vyankataraya v. Shivrambhat («) is now obsolete. 


The restriction on assignment prevents the lessee from assigning without the consent 
of the lessor. This is frequently expressed in the lease with the added olause that suoh 
consent shall not be unreasonably withheld. An express oondition to the effect that 
the lessee if he assigned would pay £ fourth of the purchase money to the lessor has been 
held to be valid (v). In Englan^L sec. 144 of the Law of Property Act, 1026, replacing 
seo. 3 of the Conveyanoing Act, 1892, enacts that in the absence of an express oondition 
to the contrary, a condition that the lessee shall not assign without the oonsent of 
the lessors is construed as subject to the proviso that no sum shall be payable for 
suoh oonsent. 


A condition in a darpatni lease that if the darp&tni is sold for arrears of rent, 
derivative tenures created by the darpatnidar would be extinguished, is not a 
restraint on alienation (w). 


Bent free grants under the Agra Tenancy Acts — U.P. Acts 2 of 1901 and 3 of 1926 — 
do not convey the proprietary title of the grantor landlord. Suoh grants are like . 
exempt from the rule against absolute restraint of alienation embodied in 


(a) Saradakripa ?, 

OaLL. J. 688,74 LC. 656, 
▼. Ni 


Chandra (1023) 87 
A.C. 679 : 
(1930) 


764, f 88) A.G. 


72, 5? 
3.606. 


(a) Soma Boo v. TJdmmappa <1925) 48 Mad. 
. L. J. 468, 87 I.C. 488, (’25) A. M. 732 ; 
9 Ohsttu Math v. Kunhunni (1910) 9 Mad. 
• L.T. 484, 01. 0.171. 

( 0 ) Krista Nath v. Brawn (1887) 14 Cal. 176. 
(?) Tamayo v. Timm (1883) 7 Bom. 262 ; 
pS m ash ri r. Pittojm* (1908) 26 Mad. 
167 ; am Prasad v.Nowab Ditdar (1916) 


1 M. L. J. 1. 83 I. C. 408; Bass 

v. Ma s dr utta (1909) 86 Cal. 746, 2 1. 0. 
416j Promads Bani an v. A seated (1914) 

18 <4l W. 21. 1188,26 L 0. 28. 

(«) Narayan v. dU Saiba (1894)48 Bern. 808 ; 
Malar Sybsb ▼. Sannabawa (1897) II Bom. 
196 ; Nstnapai Singh ▼. Kalyan Das (1906) 
, 28 JJL 400-1; mhaeki v. Sssh a am a 

'.m E lM.aO L G. 984, (*21) A. C. 474; 


Khetra Nath v. Shaikh BaharaU (1920) 
49 Cal. L. J. 80, 116 1. C. 168, <*29) A. 0. 
228 ; Ananad v. fiasanth (1918) 40 L 0. 


(f) 

<•) 


(I) 

<«) 


(w) 


Bhairo Singh v. Ambika Baksha (1942) 
O.W.N. 225, 199 l.G. 776, (1942) A.O. 874. 

Nil Madhab v. Narattam Sikdar (1890) 17 
Gal. 826; Udipi Sethagiri v. Suhamma . 
supra ; Akram AM v. Duroa Prasad 
(1912) 14 CaL L. J. 614, 10 L 0. 489; 
Mahcmanda Saratmani v. Saraimant 
(1912) 14 CaL L. J. 686. 10 I. 0. 874; 
SUal Prasad v. Naxoab Dudgr, supra. 
Parmashri v. Vitappa, supra^P 
1888) 7. Bom. 268. 

Parbhu Naratn Singh v. Ramson (1919) 41 
AH 417, 49 I.C. 866; Swama Kumar 
v. Prohlod Chandra (1921) 28 OftL W. M. 

if'stpll 'tnZ. 

57 CU. MI, 127 LO. 75, <*50 557. 
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thii section. A oonditfon in a rent-free grant restraining the grantee from attainting is 
therefore valid (*). 

(11) fiffectof involuntary alienation on conditions against alienation in 
leases* — An involuntary alienation does not constitute a breach of a condition against 
alienation in a lease. An assignment by operation of law, such as a sale in execution, 
orasaleof the property of a company by an offioial liquidator (y), or a sale by the official 
assignee (t), is not a breach of the condition. In Ooldk Nath v. Mathura Nath (a) the 
Calcutta High Court said — 11 We take it to be dear law in India, as in England* that a 
general restriction on assignment does not apply to an assignment by operation of law 
taking effect in invitum as a sale under an execution.” But there may be an express pro- 
hibition of alienation in execution, and if so it will be enforced. In a Bombay oaee (J>) 
where the condition was “ not to let the land be sold or attached in execution,” Sargent, 
C.J., said that if the lessee allowed the land to be attached and sold by not t akin g 
measures to satisfy his judgment creditor, there would be a breach both according to the 
letter and spirit of the provision in the lease. But a condition in a decree on a com- 
promise that a party shall have no power of alienation is not broken if the property i* 
sold in execution of a decree against the party (r). 

(12) Hindu and Mahomedan law. — The prohibition of a condition in absolute re- 
straint on alienation enacted in this section conforms to Hindu and Mahomedan law. 
Under Hindu law such a condition either in a gift inter vivos ( d ) or in a will (e) is void. 
Even before the amending Aot which makes the section direotly applicable to Hindus 
many oases affecting Hindus were derided with reference to this section. In Mahomedan 
law also a condition in restraint of alienation attached a gift is void (/). But when a 
Mahomedan widow was restrained from alienating to a stranger as the result of a 
compromise the Chief Court of Oudh applied the rule that a compromise is in no sense an 
alienation and held that the restraint was valid (p). This case was confirmed on appeal 
by the Privy Counoil (A), and their Lordships observed that, apart from the favour 
with which courts regard family settlements, such a restraint was not inconsistent with 
Mahomedan law, nor with sec. 10 of this Act, and was permissible under English law 
which is applicable as the rule of justioe, equity and good conscience. 

(13) Married woman. — The proviso recognizes as another exception the restraint on 
the power of anticipation in the case of a married woman who is not a Hindu, Mahomedan 
or Buddhist. This restraint was a clause introduced in marriage settlements whereby 
property was settled on married women for their separate use without power to sell 
or charge the corpus of the estate. The English Common law rule that a woman’s property 
became her husband's on marriage was abrogated in respect of marriages after the 1st 


(*) Ear Laval v. Lai Naurdtan <1934) 149 1.0. 
669, f 84) A.A. 356. 

<y) In rs West Bopetoum Tea Co. (1890) 12 AH. 
192 ; Tamayo v. rtowj^lb3)^7^k>jn. 


Hid. 169. 

Los v. Boson (1816) 3 M. A S. 868, 106 
' IB. B. 644. 

{•) (1898) ftoCel* 278, 278 ; Nil Madhab v. Ear* 
attain ' (1890) . 17 Cal. 826; Promodo 
Ronton v. Aswini Kumar (1918) 18 CaL 
wTSr. 1188, 26'I.C. 28 ; Mohondra ▼. 
Gagan Chandra (1926) 76 1.0. 802, ('26) 
A. 0* 671* 

(b) T^aahataraga v. Sh t aramb ha t (1888) 7 Bon. 

<c) Maehumal v. VosHmal (1986) 99 LC. 972, 
(-26) A. 8. 148. ' 


867, 24 L0. 120 ; RuthmMmi v. Laxmi- 
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ISfMI by mo. 4 of the Indian Suooession Act, 1865. But insettlemeat* designed t6 
proteot amcwrmieafromth^^ and ww M iti Woi y 

mtig&ition in tliia section and in sees. 56 and 68 of the Indian Trusts Aot, 1661 The 
Married Women’s Property Act, 3 of 1874, was passed to establish the separate property 
of married women who were married before the 1st January 1866 with reference to their 
own wages and earnings. Section 7 of that Act says that a married woman may iota 
or be sued in her own name in respect of her separate pi ojjji 1 j . Section 8 provides that a 
person entering into a contract with a married woman with reference to her s ep ara te 
property may sue and recover against her to the extent of that property. The High 
Court of Calcutta held that these provisions enabled a creditor to enforoe his claim also 
against property which a married woman is restrained from alienating (i). This decision 
was followed by Farran, J., in a Bombay case ( j) with great reluctance. The Madras High 
Court, however, held that full meaning can be given to sec. 8 of the Married Women's 
Property Act without imputing to the Legislature an intention to ‘ignore conditions in 
restraint of alienation distinctly recognized in a later Act (k)* Statutory effect has now 
been given to the Madras view by the amended proviso to sec. 8 of the Married Women's 
Property Act, substituted by sec. 2 of the Transfer of Property (Amendment) Supple- 
mentary Act 21 of 1929. This expressly provides that decrees passed against a married 
woman under sec. 8 cannot be executed by attachment or sale of property she is restrained 
from alienating during marriage. 

Under see. 169 of the Law of Property Act, 1925, (?) the Court may with her oonsent 
and if it is for her benefit release the restraint on the property of a married woman. 
There is no similar provision in Indian law. 



11 . Where, on a tftnsfer of property, an interest therein is 
created absolutely in favour of any person, 
toteSSrt^SSeJ e,,U8 ““ t to but the terms of the transfer direct that 
such interest shall be applied or enjoyed by 
him in a particular manner, he shall be entitled to receive and 
dispose of such interest as if there were no such direction. 

Where any such direction has been made in respect of one 
piece of immoveable property for the purpose of securing 
the beneficial enjoyment of another piece of such property, nothing 
in this section shall be deemed to affect any right which the trans- 
feror- may have to enforoe such direction or any remedy which * 
he may have in respect of a breach thereof. 

0) Amendme nt— The only amendment made in this section by the ame n d in g 
Ast 20 of 1929, is the substitution of the second paragraph for the old seoond paragraph. 
The old paragraph was as follows 

“Nothing in this section shall be deemed to affect the right to restrain, for the 
of one piece of immoveable property, the enjoyment of another 
piece of such property, or to compel the enjoyment thereof in a particular manner." 

This amiimhnmt should be read with the amendment in aee. 40. As p ointed out 
I n note (7) below no alteration in sec. 11 has been aff noted by the amendment. The 
a lt e ra ti on is la see. 40. • 





, IN THE TRANSFER OF PROPERTY ACT. 

0”: ity Principle. — Thi« section refers to a restriction on the enjoyment of pro pe rt y; 
^bOe see. 10 refers to a restriction on the transfer of property. Both sections rest on 
tne same principle that a condition repugnant to the interest created isvoid. Seottos lI 
sc&n to absolute interests only. A restraint on transfer is repugnant to any interest 
in property whether absolute or limited, for the right of transfer is an of 

ownership. A restriction on enjoyment is repugnant to an absolute interest, but may 
not be repugnant to a limitedipterest such as a leasehold or a life-estate. See note (4) 
below. “Absolutely.** 

Illustrations . ♦ o ' 

(1) A makes an absolute gift of a house to B with a direction that B shall reside in 
it. The gift is absolute and the direction is void. B may live in the house or not as 
he pleases. 

(2) A makes a gift of a house to B on condition that the gift will be forfeited if 
B does not reside in it. The condition is valid, for the gift is not an absolute gift but 
One snbjeot to a condition of defeasance — sec. 28 or 31 ; or of revocation — sec. 126. 

(3) A by sale oonveys an absolute interest in a farm to B. The sale deed contains 
a direction that B shall not out down the trees. The direction is invalid. 

(4) A assigns a life interest in a farm to B for her maintenance. The deed contains 
a direction that B shall not out down the trees. The direction is valid. 

Absolute interests fall under both sections, and the words “ applied ” (sec. 11) and 
“ disposed n (sec. 10) show that the seotions do to a certain extent overlap. This is well 
illustrated by the case of Chamaru Sahu v. Soma Koer^m). In that case a Hindu widow 
transferred her husband’s estate to the reversionary heirs with a condition that they 
should not alienate it in her lifetime. The case was one under sec. 10, but in view of 
some observations of Jessel, M. R., in In re Macleay (ft), Mookerjee, J., doubted if the 
restraint was absolute within the meaning of sec. 10, and therefore decided the case under 
this section ; see note (6) to seo. 10, last para. Cases restricting the right of partition 
fall aB much under the one section as the other. 


(3) Indian Succession Act. — The section corresponds with sec. 138 of the Indian 
Suooession Act,, ,1925, which replaces seo. 125 of the Indian Succession Act, 1865. The 
following illustration is annexed to the section in the Indian Succession Act : 


“A sum of money is bequeathed towards purchasing a country residence for A, 
or to purchase an annuity for A , or to place A in any business. A chooses to receive the 
legacy in money. He is entitled to do so.” 


(4) Absolutely. — The section does not apply unless the transfer creates an absolute 
Interest in the transferee. It does not apply for instance to a lease which is a transfer 
of a limited interest, and the lessee is bound by the conditions and covenants expressed 
Or implied in the lease restricting his mode of enjoyment. When a deed of gift give 
land to the donees as “ they are the descendants of the same stock as my family and 
. 4hjs*e. remains nothing now for their support ” and the giffcwas expressed to be fbr their 
•maintenance, a covenant restrictive of alienation was held not to be void fax repugnancy!** 
as thogift was not of an absolute interest but of usufruct onlyfo). also when land is 
granted only for use and cultivation (p). But when an absolute estate is conveyed any 
restriction on its eojoymesft is invalid. Thus when e bo-sharer of a village sold hk share 
to another sharer who executed it the same rime an agreement not to collect renta/or 

. . . . w . - : . -? ■. - l -. 


(my . (1011) 14 Cal. X. 1. 808, 11 1.C. 801. 
4n) ( 1875 ) 20 XJq. 188. * : 



... V. /wets Promt (ISIS) IS 

16LC.*U.MIL ^ \ * 


!***(!•$) 


♦ i 
( 


RESTRICTION ON ENJOYMENT. 99 

dem a nd partition, or alienate or encumber or else the tale would be avoided, the Omul 
teed the two documents together and held the agreement to be repugnant to the pro- 
prietary interest oonveyed by the sale deed (q). A stipulation in a sale deed for the 
payment of a certain amount to the vendor out of the profits of the property by way of 
rent was held to be illegal (r). See note (2) above, "‘Principle.** 

(5) Partition.— A right to partition is an inoident of joint ownership of property. 
In UntraojStngh v. Baldeo Singh (s) a testator left his property to his sons jointly with a 
direction. that the property should not be partitioned till all the Bons attain majority. 
The Lahore High Court held that this was an invalid restriction on the right of enjoyment 
even though it was for a limited time. An agreement not to partition, though it may be 
binding on the immediate parties, will not bind their successors in interest (()• The 
Bombay High Court has held that such an agreement is ingpnsistent with the Hindu 
law and will not bind even the parties themselves (u) ; ant? the Allahabad High Court 
has held that even an immediate party is not bound by an agreement not to partition 
for an indefinite time (r). 


Illustration. 

An arbitrator made an award between two sisters giving each a half share of an estate 
and appointing the huBband of one sister manager, blit directed that neither sister 
would have a right to claim partition. One sister died and her son sued for partition. 
The Privy Council held that the clause in restraint of partition afforded no defonoe 
to the son’s suit for partition. Their Lordships said : "It may have bound the parties 
wjjp agreed among themselves to abide by it ; but as against the present plaintiff the 
douse has no effect whatever .... [The arbitrator] had no power to make property 
which was divisible by law indivisible forever ” ; Jajri Begam v. Syed AH JRaxa (1901) 
23 All. 383, 28 1.A. 111, 118. See also Sri mohan v. MacOregor{ 190 1)28 Cal, 769, 780. 


On the other hand an estate may bo impartible by custom, or by the terms of the 
grant, for the Crown has power to grant or transfer land and by its grant or transfer, 
to limit in any way it pleases the descent of such lands (w). m 


(6) Hindu and Mohaxnedan Law. — The invalidity of conditions in restraint of 
enjoyment of property is recognized both in Hindu and Mohamedan Law. A direction in 
restraint of partition in a Hindu will (x) t or in a Hindu gift (y) is void. In Anantha v. 
Naga Muthu (z) it was decided under Hindu law that a condition in a gift to Brahmins 
restrictive of alienation is invalid as being repngnant to the nature of grant ; and the * 
name decision was given in Rukminihai v. Laxmibai (a) under this section. Under 
Mohamedan law when a gift is made subject to a condition which derogates from its 
completeness the gift is valid, but the condition is void (6). 


(f) Mahram Dae v. JJudhia (1886) 8 All. 
462; QSIdfll Retmaer v. Samvdravijayan 
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i C7J Second paragraph— RestrlctioiiB for beneficial enjoyment of one's 
OiWIl land.— The exception made by the eeoond paragraph is a recognition of the rale 
in Tulk v. Moxhay (c), that the transferor may impose conditions restraining the enjoy* 
meat of land if snoh restrictions are for the benefit of bis adjoining land. This section 
relates to the enforcement of the restrictions against the transferee, while sec. 40 refers to 
the enforcement of the restriction against purchasers from the transferee. 

' The words “ compel the enjoyment/* which appeared hi the old section, were no 
doubt suggested by the phrase M to use or abstain from using his land in any manner ** 
occurring in the judgment of Lord (Tottenham in Tulk y. Moxhay. But later English 
oases and particularly the judgment of Cotton, L.J., in Haywood v. Brunswick Permanent 
Benefit Building Society (d) made it clear that only covenants of a negative character 
and imposing no pecuniary obligation can be enforced under the rule in Tulk v. Moxhay 
against purchasers from tfye transferee or covenantor. The distinction between an 
affirmative and a negative covenant may best be explained by a short statement of the 
two English cases just mentioned : 


(1) The plaintiff owner of a vacant piece of ground in Leicester Square as well 
as of several houses forming the square sold the ground in 1808 by a deed whioh 
contained a covenant that the vendee, his heirs and assignees would keep the square 
in sufficient and proper repair “ uncovered with buildings.*' The land passed by 
several intermediate purchases to the defendant who admitted that he had notioe 
of the deed of 1808, but manifested an intention to alter the character of the square 
and to build on it. The plaintiff sued for an injunction to restrain him. The suit 
was not on the affirmative covenant to keep the square in repair but on the negatfoe 
covenant not to build. Lord (Tottenham granted the injunction : Tulk v. MowBSy 
(1848) 2 PhiU. 774. 


(2) A granted land in fee to B in consideration of a rent charge and a covenant 
to lay out money in building and repairing. B assigned the land to C. A * s assignee 
sued 0 to enforce the covenant to repair. Cotton, L.J., said : “ The oovenant to 
repair can only be enforced by making the owner put his hand in his pocket, and 
there is nothing which Vould justify us in going that length * ’ Haywood v. Brunswick 
Permanent Benefit Building Society (1881) 8 Q. B. D. 403, 409. 


The words “ compel the enjoyment,** which occurred in the old seotion, have been 
omitted in the section as amended. Tte omission of those words, however, do not effect 
any change in the law, for though those words have been omitted, the substituted words 
c 4 ‘ to enforce such direction ** have the same effeot. In other words, the seotion as amended 
recognises as much as did the old seotion that there may be a oovenant which, though? 
affirmative in character, may be enforceable as between the actual parties to thetrangfer, 
that is, the transferor and transferee, as in Wolverhampton Corporation v. Bmmqn* {t'f 
where a covenant to build was enforced on theepecial facts of the case against the trans- 
feree. All that Haywood v. Brunswick Permanent Benefit Building Society decides is that 
tipi doctrine of Tulk v. Moxhay fcs to the enforcement of covenants against assigns (A*., 
purchasers from the transferee) applies only to covenants whioh are negative in operation, ^ 
It haeno bearing on the enforceability of covenants as betwesn the covenantor and 
covenantee. 


Let us now turn to see. 40. That section (para. 1), before its 
el so contained tjkt w o r ds “ eompel its enjoyment,” which recogn is ed that 
native oovenant may he enforced even against a purchaser firan a transferee. 
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toidi have now been omitted in that section and the Legislature hat adopted the view 
taken in Haywood v. Bumsunck Permanent Benefit Building SocUty, to that an affixteatftre 
oovenant cannot now be enforced against a purchaser from a transferee. It la only a nsga* 
tire oovenant that may be enforced against him, e. g. t a oovenant not to build. If there!* 
such a covenant, and the purchaser buys with notice of the ooveaaat the Court may 
restrain him by an injunction from building (see the actual decision in Talk v. Modkag 
reproduced above). Note that there is no substitution in sec. 40 of the words " enforce 
suoh direction ” for the words “ oompel the enjoyment ” as in seo. 11. 

The result then is that there is no alteration in the law in seo. 11. The alteration 
is in sec. 40 to the extent mentioned above. In Nand Oopal v. Bcituk Prasad (/) 
a oovenant to pull down when required by the vendor, rooms over a passage between the 
house of the vendor and the house sold was held to fall under the seoond paragraph 
of sec. 11 and to be enforoible under sec. 40 against a transferee from the vendee. The 
case was decided under the law as it was before the amendment of the two seotions . 
Under the amended sections the oovenant could have been enforoed against the vendee 
under see. 11, but being an affirmative oovenant it could not have been enforced against 
a transferee from the vendee. 

In determining whether a oovenant is negative or positive the Court looks to the 
substance and not to the form of expression (g). 

12 . Where property is transferred subject to a condition 
^ ..... , or limitation making any interest therein, 

S&ototicr reserved or given to or for the benefit of 
any person, to cease on his becoming 
insolvent or endeavouring to transfer or dispose of the same, 
such condition or limitation is void. 

-'I'" 

Nothing in this section applies to a condition ih a lease for 
the benefit of the lessor or those claiming under him. 

(I) Forfeiture on Insolvency. — The object#of the section is to proteot the creditors 
of the transferee who would otherwise be prevented from having recourse to the property 
transferred for the satisfaction of their debts. In spite of a oonditop of defeasance on 
insolvency the property would vest in the Official Reoeiver or the bum*! Aejfjgnse, s s the * 
esse me y be. The words “ dipose of” no doubt refer to aeUUminls^^t^% would 
J* a fraud on creditors if a man were permitted to settle bis property in trusfW himself 
until he should take advantage of the Act for the relief of insolvent debtors, and after that 
ouhnearmlatlbii. 



HhyAndion, 

^ A settles p r op e rty in trust for himself until his death or bankruptcy and then over^; 
on either of thorn events, on his wife. A is adjudged insolvent. A ’s life interest vests 
in the Official Receiver or Official Assignee. 

(3) ForteltW. on -I n K> Us aa to 

eeee. ldead 11 eeW w s tri c ti o ns repugnant to the i n tern et tr anefoned. 
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' A rulaofa Provident Fund tbata member purporting to tnuusfer or assign his there or 
interest in the Fond should forfeit such share or interest was held to be invalid under thill 
section. The member applied to be declared insolvent. The Calcutta High Coast 
held that though the vesting ip the Official Assignee, which was the effect of the applica- 
tion, was a transfer by operation of law, yet the member's application to be dedaied in- 
solvent was a voluntary transfer under the rule. However as the rule was invalid 
these was no forfeiture to the Fund but the interest did vest in the Official Assignee for 
the benefit of the creditors (A). * • 

Stock Broker's card , — The section has no application to a rule of a Stock Brokers’ 
Association forfeiting a defaulting member’s card of membership (»). 

(3) English lftW. — An absolute interest in possession in property may not be 
transferred under the English law so as to exempt it' from the operation of the law 
of bankruptcy. In re Dugdale (j), Kay, J., said — “ The liability of the estate to be 
attached by creditors on a bankruptcy or judgment is an incident of the estate, and 
no attempt to deprive it of that inoident by direct prohibition would be valid. * If 
a testator, after giving an estate in fee simple to A , were to declare that such estate 
should not be subject to the bankruptcy laws, that would clearly be inoperative. I 
apprehend that this is the test. An inoident of the estate given which cannot be direotly 
taken away or prevented by the donor cannot be taken away indirectly by a condition 
whioh would cause the estate to revert to the donor, or by a conditional limita- 
tion or executory device whioh would cause it to shift 1 to another person.” A man cannot 
settle property on himself to be divested on bankruptcy^ for that would be a fraud on the 
law of bankruptcy (£). But property may be given to a man for a limited interest termin- 
able on bankruptcy, e.g. t for life or until he shall become bankrupt (1). Jarman says : 
44 It seems impossible on any sound principle to deny to a third person the power of 
shifting the subject of his bounty to another when it can no longer be enjoyed by its 
intended object (wi).” Following theEnglish law a condition of defeasance in the event of 
insolvency annexed to a life estate in a settlement was treated as valid by the Bombay 
High Court in a case whioh was Hot governed by the Act (ft). 


(4) Indian Succession Act.— The provision in the Indian Succession Aet is in this 
matter different from that in the Transfer of Property Act, for a bequest may be made 
subject to a dondition of defeasance in, the event of insolvency. This is sanctioned in 
i Uustration (vii) to sec. 120, Indian Succession Act, 1925, replacing illustration (g) to sec. 
107, Indian Succession Act, 1865. The illustration is set out in note (2) to sec. 21 below. 


* (5) Lease. — Leases constitute an exception, for the lessor having the jus disponendi. 

may annex any conditions he pleases to his grant provided they be not illegal or - 
unreasonable (o). A covenant determining a lease in the event of the insolvency of the : 
le s see is valid (p). The condition applies to the insolvency of the person who has the 
term created by the lease. If the lessee assigns the term and then becomes insolvent 
the condition does not apply (q), The insolvency of the lessee will not involve a forfeiture 
unless there is a provision in the lease that the lessor may re-enter on the happening of , 
such event. This is expressly enacted in the amendment made in sep. Ill (g) by the ■ 


(1) Ji» Barnett Ohm tee O'Brien (1933) 60 Cal. 
926, 87 C. W. N. 1060, 147 I. C. 422 (*83) 
A.£701;Vt. Rockford v. Hackman (1852) 

FOamv.ffrwnaooetims) 1 Sw. 471. 


(I) Brandon v. Robineon 
. Rt Sartori't Estate (! 


18 Tea 429; 
(fell. 


(m) Jarman, 7th Bd., p. 1480, 

(ft) Hormusji v. D*Mftor0896) 20 Bom. #10. 

(o) Bos 4. Hunter v. Gntttm <1787) 

, kep. 188,10.0* 446. v 

(p) £* parte Gmdd, JU Wedker (1884)1# O.B.D. 

lift, rifeniiftirsf t fiWmpie Tf 
" fBonuMu. . • ..i >•& 

(f) v. Giftft 0 W (i891) 24^«. S94. i % 
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jftynding Act SO of 1920. The new sec. 114A makes provision for relief of forfeiture in 
•uph oases, and follows in this respect sec. 146, Law of Property Act [English], MSfo> 

A Kharposh grant of certain property made by the holder of an impartible property 
in favour of a junior member for maintenance is not a lease.- A condition in evurii grant 
that ifthe said property is sold in auction for the grantee's debts the grant will oome to an 
end is not an absolute restraint on alienatioh and is not invalid under sec. 10 but is 
wholly void under sec. 12 (r). 


(5) For the benefit Of the lessor.— The amendment of sec. Ill (g) makes it 
dear that these words refer to a condition giving the lessor a right of re-entry. 


13 . Where, on a transfer of property, an interest therein 
is created for the benefit of a person not in 
Tr.iu.fcr for benefit of existence at the dat^ of the transfer, 
nnbom person. subject to a prior interest created by the 

same transfer, the interest created for the 
benefit of such person shall not take effect, unless it extends 
to the whole of the remaining interest of the transferor in the 
property. 

Illustration . 

• 

A transfers property of which he is the owner to B in trust for A a nd his intended 
jlfo successively for their lives * and after the death of the survivor, for the eldest son 
orthe intended marriage for life, and after his death for A* a seoond son . The interest so 
created for the benefit of the eldest son does not take effect, because it does not extend 
to the whole of A’s remaining interest in the property. 

(1) Transfer for benefit Of unborn person.— A transfer cannot be made directly 
to an unborn person, for the definition of transfer in sec. 5 is limited to living persons. 
Such a transfer oan only be made by the machinery of trusts. Possibly it Is intended to 
express this distinction by the words “ for the benefit of,” the trustees being the 
transferees who hold the property for the benefit of the unborn person. 

Both under English (a) and Hindu (0 law a child cn ventre sa mere is in existence ; 
but this rule is not applied in English law, Unless it is directly or indirectly for the 
benefit of the child (u). 


. (2) Subject to a prior interest.— The estate must vest in some person betweed 1 
the date of the transfer and the coming into existence of the unborn person. The interest 
of the unborn person must therefore be in every case preceded by a prior interest ; sod 
the section ia ^ffect says tha t the interest of the unborn person must be the wjmfo 
to that impossible to confer an estate fo r life on an unboro*pere$n ^T5». 
thoseotion the interest create? for the Seneflt of the unborn eldest son 
interest and it therefore foils. In Qirjeeh Dutt v. Data Din (v) A made 
her properly to B t her nephew's daughter, for life, and then to Fl mile 
descendants, if she should have any, absolutely; but if she should have no niali 
descendants then to B*s daughter without power of alienation ; but if there wire "do-, 
i of B, male or female, then to her nephew. B died without issue. 
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to the unborn daughters, being of a limited Interest and subject to the prior briefest 
created in favour of w« invalid under sec. 13 and the gift to the nephew therefore 
Ailed under see. 13. The illustrations to see. 1 13 of the Indian Succession Act* quoted 
in note (3) below, may also be referred to in this connection. 


(3) Indian Succession Act. — The section is almost identical with sec. 113, Indian 
Succession Act, 1325, replacing sec. 100, Indian Succession Act, 1865. That section if . 
as follows : 


“ Where a bequest is made to a person not in existence at the time of the 
testator's death, subjeot to a prior bequest contained in the will, the latfer bequest 
shall be void, unless it comprises the whole of the remaining interest of the testator 
in the thing bequeathed.” * 


An instance of a bequest held invalid under this section is the case of PfitUbji? 
v. Sorabji Naoroji (w). Sjpe also Sopler v. Administrator General of Bengal (x). 

(3A) JSopher v. Administrator General of Bengal (1944) A, PC. 67 — 8 died leaving 
a widow and two sons. By his will the trustees were directed to stand possessed of the 
residuary estate upon trust out of the income to pay the widow a monthly sum for her 
own use and benefit during the term of her natural life. As to the balance, the 
relevant clause in the will was as follows : — 


“Upon trust during the lifetime of my said wife to pay the balanoe to 

my children, if more than one in shares such that each male child shall take double of each 
female child, and if there shall be only one such child, «fche whole of such balanoe of income 
shall be paid to each one ohild. And if any ohild of me shall die in my lifetime or in the 
lifetime of my said wife leaving children or a child him or her surviving, the share of the 
said balanoe whioh would have been payable to the child so dying, had he or she been 
living, shall during the lifetime of my said wife be paid to his or her children, if more 
than one, in Bhares such that each male child shall take double the share of each female 
child, and, if there shall be only one such child, the whole of such share of the said balance 
of inoome shall be paid to such one child. Aqd if any child of me shall die in the 
lifetime of my said wife without having any children or ohild him or her surviving, the 
share of the said balanoe of inoome which would have been payable to the child so dying 
had he or she been living shall during the lifetime of my said wife be paid to such of 
my children as shall survive the child so dying and the child or children of such of my 
children as shall have predeceased the child so dying in shares such that males shall 
in all oases take double the shares of females and the ohild or ohildren of any such 
predeceased child shall take only the share of his, her or their deceased parent would 
have taken, if living, and if there shall be only one such ohild or one grandchild of me 
who shall be entitled to the benefit of this provision then the whole of such balance 
of income shall during the lifetime of my said wife be paid to such one child dr 
grandchild, as the case may be.” 


In regard to the corpus, after stating that the corpus of his residuary estate shall 
Aot be divided during the lifetime of the testator's wife, the will contained directions 
for distribution in similar terms. Relying upon illustrations (2) A (3) to seo. ll3 of tiie 
Indiaq Succession Act, 1925, the Judicial Committee held that however complete ailg:£ 
be the dispositions of the will, the gift after the prior bequest must not be a life interest 
to sa unborn person, for that would be a bequest to a person not In oxtrisnoe at the time 
of the testator's death, of something less than the remaining interest of the testator. In 
other words a Jpter bequest must comprise all the testator’s remaining interest, if the 
legatee under it Is not in existence at the testator's death. Further gifts however. 
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bseaplete in their operation do not save thf bequest. The JudiaUl OommHte* relied on 
tie previous decision of the Board in PvMtoir*Naonji (23) A. PC. 122. I t was obeerved 
that bequests in that osse foiled to oomprise the whole of the testator's remaining in- 
terest, because there were contingent rights which might prove to be of value. In 
oonatetenoy with that decisionit eras held by4heir Lordships in 8opk$r's ease that if under 
^ a bequest in the circumstances mentioned in sec. 113 there was a possibility of the interest 
given to a beneficiary being defeated either by a contingency or by a clause of defeas- 
ance, the benefidary under the later bequest did not reoeive the interest bequeathed 
in the same unfettered form as that in whioh the testator held it and that the b e qu es t 
to him did not therefore oomprise the whole of the remaining interest of the testator in 
the thing bequeathed. 

r*? In regard to the recitals of the will in question, the Judicial Committee held that 
the interest of a grand-ohild in the surplus income duringfthe lifetime of the widow,, 
was contingent on his surviving his parent. No grand-ohild was to reoeive any inoonie 
unless and until he survived his father. Further if no child or grand-child survived 
the widow, there would be intestacy as regards the surplus income. It seemed to their 
Lordships that the “ thing bequeathed " in the circumstances of the oase was the 
residuary estate of the testator, but the clause above related to the income of that fund 
until the death of the widow. All the bequests or dispositions after the death of 
the widow were, therefore, void. 

The Judicial Committee also held that sec. 120 of the Indian Succession Aot was in- 
applicable to the case. The exception to that section applied only to the oase where 
a fund was given to any peraoft on his attaining a particular age. It has no relation 
to any other contingency, e.?., to his surviving a named person as was in the present oase. 

Jhip decision was considered by Blagden J. of the Bombay High Court in Ardtskir 
v. Dadabhoy (45) A.B. 395. The learned Judge observed : ‘It does seem unfortunate 
that their Lordships* attention was apparently focussed entirely on Seotion 113 and 120 
of the Indian Succession Aot and does not seem ever to have been called to illustration 
3 to Seotion 114 Their Lordships held the bequests in the oase be- 

fore them had though those in the illustrations just cited are expressly held valid by the 
legislature apparently on the ground that the question of an estate is diminished by 
uncertainty as to who will ultimately get it. ' 

• 

Blagden J. also doubted whether in view of the decision of the Privy Counoil in 
8opher*B case, the oase stated by illustration No. 3 to section 114 can be held to have 
been repealed. • 

In Ardeahir v. Dadabhoy the facts were as follows: D was a settlor who made a 
settlement. According to the terms of the settlement D was to get during life one third, 
one third each was to go to his sons A A J?. After D'% death, the trust property was to 
be divided into two equal parts. The net income of each part was to be given to A k B 
for life and after their death to the sons of each absolutely. If A A R were each to 
predecease D without male issue, the trusts were to determine and the trust property was 
to the settlor absolutely. The settlor then took power to revoke or very- 
the settlement in whole or in part for his own benefit. 

It was held that R’s son who was not bom either at the date of the settlement dr 
his death did not tske eny vested interest end the gift to him was invalid, 

A'% eon who was alive at these dates did not also take a vested internet* _ 

In View of the decision in Sepker'* esse the question would arise whether a trust in 
fevour of unborn person in which the power Preserved ty the settlor to 





not be valid. ; It would also be d ppi b tM whether a trust in whieji provision has been 
made for ^management of thw ii^ ge rtfi ^ilie unborn persons after their birth and 
dicing their minority would be valid. * 

• ; i* _ .. . , t 

' (4) Bngtfah law.— This section is in "some rea pj^fs^b afegous to the common law; 
rale against remoteness of limitation. 


An unborn person cannot hold ah estate in land and so a limitation to an unborn 
person was originally void at common law as it wa*4n pure Hindu law. Joshua Williams 
Mays that down to the reign 'of Henry VI there was no instance of a contingent 
remainder (y). The rule was however from early .times relaxed, and the limitation of 
future estates to unborn persons was permitted. Th*^t>orn donee had of course no 
interest until his birth, but on his birth the estata^feilbd in him. The English ndc^ 
against remoteness of limitLtion refers to the (^nnmRiQflfeeut or first taking effect of 
limitations a^dnot to the cesser or determination of thcffti {*). So that provided that 
.the estate Vi | §i%f foin the .proper period it is ffossible in England to limiit an estate 
to an unbomx^pchibn for life (a) or until marriage (6). Such limitation would be 
invalid under this section. 


The limitation of estates to unborn persons was subject to a restriction called the 
rule against double possibilities, recognized in the case of Whitby v. Mitchell (c ), that if 
land is limited to an unborn person during his life, a remainder cannot be limited so as 
to convey an estate to that person’s issue. Under the English rule a remainder is too 
remote and void if it is limited to the children of a person unborn to whom a prior l|fe 
estate is given. Thus if the limitations is to A for life, and then to il’s unborn fideet 
«0n for life, and then to the eldest son’s sons, the remainder to the grandsons alone was 
void. Under the present section the limitation to both generations would be vo«8£ ' 

The rule in Whitby v. Mitchell (d) was a common law rule applicable to legal estates 
in land. The rule against perpetuities was a subsequent development, and as it over- 
lapped the rule against double possibilities, the latter rule has now been abolished by 
sec. 161 of the Law of Property Act, 1926. 

' (5) Moveables. — As its position in the Act shows the section applies to moveable as 
well as immoveable property (e). See the second heading of Chapter II just above 
seo. 6. “ (A) Transfer of Property, whether moveable or immoveable.*’ 


t (6) Hindu law. — According to pure Hindu law a gift or bequest in favour of 
an unborn person is void (/). But this rule has been modified by statute. The Madras 
Aot 1 of 1914, the Hindu Disposition of Property Act 16 of 1916, and Act 8 of 1921 
validate gifts to unborn persons. These Acts have been amended by secs. 11, 12 and 18 
of Aot 21 of 1929, and the amendments enact that subjeot to the limitations in Chapter 
H of this Act, and in secs. 113, 114, 115 and 116 of the Indian Succession Aot, 1926, no 
transfer inter vivos or by will of property by a Hindrf shall be invalid by reason only that 
ady. person for whose benefit it may have been made was not born at the datqof WWjfe 
dispositions. The omission of the word Hindu in sec. 2 makes this section dketffip 
applicable to Hindus (g). These Aots are reproduced in App. I, App. II, and App. IIl 
respectively. See Mulla’s Principles of Hindu Law, sees. 359, 360. 


r (If) William's Eeafc Property H3M Ed., p. 886. 
: <#) WainMight v. Miller (1897) 2 Ch. 256, 261. 

<«) Be Sibley v, Aehforth (1905) 1 Ch. 

(t) Be Crichtons Settlement Sweetmen v. Betty 
41912) 100 L.T. 588. 

W (1890)44Ch.D.86. . 


(d) (1890) 44 Oh. D. 85. ^ 

(«) Cowuji v. RutUmji (1896) 20 Bom 511. 


'more ▼. Taffore (1872) 9360*. L 377 I.A. 
Sup. Vol.47 ; Bei MmmSafv. Deem (1891) 
15 Bom -4i8 ; W VenM* v. Sfi 


(9) to sec. 2 (d). 





n . 


BtJME AGAINST PKBPETOTTV0 


107 


i <7) Mftbo matUn law.— A gift to a penoa not in ozMoaoe U void 
ItahoniodsB hw 


(*)• 


14. No transfer of prdjpeity baa operaj^^citeate an 
„ . ... , „ interest which is to take effect after the 

• ' - Retime jjifbne or more persons living at 

fithe date of such tragtter, and the minority of some person 
who shall be in existence at the expiration of that 4 period, 
and to whom, if he attains full age, the interest created is to j 
belong. • f 

(l) Principle.— TfioialMj gainst perpetuity is founded on the general prinwpllr^* 
policy guiding judges, that the jrty of alienation shall not be exercised to its own 
destruction end that attoonteva#ji|jfe shall be void which £nd to create a perpetuity or 
plaoe property for ever out of the reach of tha exercise of the powerodtalienation $ 
As long ago as 1732 Jekyli, M.R., said that 4* the rule were oth er the misohie 
that would arise to the public from estatee remaining for ever, oaibnalong time un 
alienable dr untransferable from one hand to another, being a damp to industry, and 
prejudice to trade, to which may be added the inconvenience and distress that wottlc 
be brought on families whose estates are so fettered (j).” 

CIA) Meaning Of “ Perpetuity — According to Jarman (k) “A perpetuity in 
primary sense of the word is a disposition which makes property inalienable tor an in- 
definite period.*' In this sense it is oonoemed with certain interests created in ptmtento 
which are sought to be made ffialienablo for an indefinite period- Its modem sen* 
it iH^OOnoamed with interests arising in futuro and not with interest arising in prmsenti, 

, ThOjOresent section, stricter speaking, deals only with what Jarman calls “ Modem ruk 
^ agwnit perpetuities,” 11 this sense our Act appears to be incomplete. (See also noil 
under see. 18: “some points of difference between English and Indian law regardinj 
perpetuities.'*) ' O 

(IB) Buie against perpetuity In Its primary sense.— Examples of such interest! 
in prcBscnti which have been held void under the name of perpetuity or as tending to i 
perpetuity are, as conveniently classified in Halsbury's Laws of England (Hailsham 
Ed., Vol. XXV, Art. 171, p. 81), as follows : * 

“ (1) Estates and interests limited in prfesenti with an unauthorised mode of de 
volution, for example an estate of inheritance not known to the common law; an unbear- 
able entail ; an estate in whioh successive heirs take life estates only ; the attempt^ 
entail of a chattel made prior to 1926. 

(2) Interests held on perpetual non-oharitable trust, where no person or person! 
can take any benefit, for example, trusts to keep in repair a tomb not part of the fabric 
of a church. 

(3) Gifts to trustees for non-charitable indefinite objects or for non-charitabh 
institutions or societies which may last for an indefinite time." 

As regards the first class it will suffice to say that even under the Hindu law no a s t n fci 
oao be created which is unknown to Hindu law. The principle on which the sec o n d 
olaaa is put has been applied in India in Administrator General v. Hughes (1). The eassi 
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ttp » i w d the principle* thus : “It is, I think, established by the authorftks^iat a gift 
in n perpetual institution not charitable is not necessarily bad* The teat, dr ohm teat, 
appear* to be,, will the legacy when pai<y^ ^ any trash which will prevent 
Ihe eaiatlngtnembera ofthe a ssoc iatio n from spending it as they please f Ifnot, the gift ia 
good. So also if ihe gift is to be eonstrued aea gift to or for the benefit of the individual 
members <rf tin association. Qn toother hand, if it *FMP that the legacy is one which 
by the forms of the gift, or which by reason of the rn-iidikmm of the association in whose 
favour it ia made, tends to aperpit&ty, the gift is bdj^phlnrs Drummond (n), which 
was doneerned inter alia with a feast for the Old Bradfordiaas* Club, and which was ap- 
proved by the House of Lords in Macaulay v. O' Donnell (o). Eve., J., said that he could not 
hold that the residuary gift was a gift to the members individually. There was, in his 
opinion, a trust, but there was abundant authority for holding that it was not suohatrust 
as would render the legacy void as tending to a perpg^ui^nd reference was made to 
in re Clarke (supra). The learned Judge said that fgfokgacy was not subject to any | 
trust which would prevent ffie oommittee of the d^blrafe spending it in say manner 
they might deride for the benefit of the class intended. In In re Price (p) a testatrix 
bequeathed die-balf of her residuary estate to the Anthroposophical Society in Great 
Britain — an unincorporated association — “to be used at the discretion of the chairman 
and the executive council of the society for carrying on the teachings of the founder. 
Dr. Rudolf Steiner. 11 It was held that there was no absolute gift to the society but that 
the society was at liberty to spend both capital and income on the objects defined in the 
will, and, there being no perpetuity created, the bequest was valid. It was also held that 
it was a valid charitable gift. A recent Indian decision on the point is to be found in 
AT. A. F. Half Hyde v. C. A. Saldanha (q). On the authorities it seems that the question 
of validity or otherwise of such a gift has to be approached by stages. First question is : 
is it a gift to the individual members for the time being constituting the assocfttidil 
or is it a gift to the association ? If the former, the gi^jfos good. If it is a gift to 
the association as such, the next question iB : is it a gift, free and unfettered oritjt a 
trust? If it is an unfettered gift the gift is good. If it is a trust the final question 
arises : is it an endowment so that the donee must hold the corpus for all times to come 
cannot deal with the corpus as and when he pleases or is it an immediate beneficial gift 
so that the donee can ubo the corpus and income as it pleases and when it pleases. If it 
is an endowment the gift fails as offending the rule against perpetuities in its primary 
sense and if notit iB good and valid. Our section does not in terms deal with “perpetuity 1 * 
in its primary sense, and therefore a perpetual gift in prcssenli whether free or fettered 
will not strictly be within the mischief of seo. 14 but it is submitted that the principles 
of English law explained above should be applied in India for those principles are based 

on broad grounds of public policy. < 

« <• 

Modern rule against perpetuities.— The modem rule against perpetuities !* 
thus enunciated by Jarman (r) : “ Subject to the exceptions to be presently mentioned, 
no contingent or executory interest in property can be validly created, unless it must 
necessarily vest within the maximum period of one or more lives in being end twenty- 
one yearn afterwards.” The exceptions to the rule are oonveniently set out m«Hal*buiy, ; 
VoL XXV, Arts. 206-220, pp. 111-122. It is this modern English rule which >, foith 
certain modifications, adopted by our section. The only exception to the rute e xpr ei ri^ ^ 
recognised by our Act is that embodied in section 18. It will be presently seen that acipjFf ' 
of the exceptions recognized by English law have also been recognised by Courts in India. 

. So long as thp transferees are living persons any number of succesaive estatfo can | 

|W created. A trtfhsfer may be made to A for life, and then tb £ for jj^e, and than to C f 

~ I «> (iW4)4»awjr.i«. ; 

<j>) (1M) 1 Oh. 4SS. I (f) Junutn on wilte, 7th Ed., Tot. V* *CT. 



/for life, and ao on, provided A, B and C a reall livin g gnoai at the data of the transfer. 

* But if the ultimate beneficiary ia some one not in existence at tbe date of the transfer, 
^requires that the whole residue of the estateshould be transferred to him, if he \ 
Iff not bom before the termination of the last prior estate, the transfer to him flounder 
this section. If he is bom before the termination of the last prior estate, he takes a t est e d 
interest at birth and possefsion immediately on*the termination of the last pete 
.^estate. V 

The mle against perpetuities, however, does not require that the vesting shall take 
’place at the birth of the ultimate beneficiary. What it does require is that the vesting 
cannot be delayed in any case beyond hie minority . Thus if after the life estates to if, 

B and C, t he ultimate benefioiary is the eldest son of C . ^jSmjtarion would hg.to 0 for 
life with remainder to G ' s eldest son, in which case the eldest son would take a vested^, 
Interest at birth, although he mayliot have been bom at the date of the transfer. Sw 
If it is intended that the estate shall not vest in an infant, tl^Jtoitatfon would be to € 
for life and then on trust for such son of C as shall first attain t he age of 18 ; the son of 
€ has then a contingent interest which becomes vested when he attainslSa age of 18. 
|lf the last limitation had been to C for life, and then on trust for such son Of O as shall 
[first attain t he ag e of 19, the transfer after C' s death would he void. The result of the 
[rule against perpetuity is that the uy^grity of the ultimate benefioiary is the latest 
jperiod at whioh an estate can be made to vest. 

Regard must be had to possible and not actual events . — In deciding questions of remote- 
ness, regard must be had to possibleatnd not to actual events («). This is made quite dear 
in the corresponding sec. 114 of the Indian Succession Act, where the words are "may 
be delayed ” ; see note (3) belov£ The rule was thus stated by Platt, J., in Dungannon 
v. Smith (/) : “When a gif^is infected with the vice of its possibly exceeding the 
prescribed limit, it is at once aid altogether void, both at law and in equity. And even 
if in Its actual event it should fall greatly within such limit, yet it is still as absolutely 
void as if the event, which would have taken it beyond the boundary, had occurred.” 

Illustration. 

B had a share in a village which he sold to the defondant reserving two bighas of 
land under the following condition : “Two bighas of land whioh I have excluded from 
the sale shall remain in my possession for life, and after my death in the possession of my 
ttnsal descendants .... I and any my lineal cfosoend&nts have no right to transfer the 

land excluded If none of my lineal descendants be alive then the land 

shall be the own property of the vendee.” This was a transfer to take effeot on the death* 
of the vendor's last lineal descendant. R had only one son who was alive at the date of 
the transfer, but who died c hildless. On actual foots the transfer operated within the 
p e ri o d allowed, but as it was possible that the transfer might have been postponed for 
10(Mr 200 years until the vendor's line was extinct, the transfer of the two bighas was 
fold t Bam. Nawaz v. Nankoo (1926) 92 LC. 401, (’26) A.A. 283. 

In the case of special powers of appointment regard should be had to the foots 
rihtoh are ascertained when the power is exercised {»). See note below, “foww of| 
appointment." 
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A testator died In 1872 leaving his property to his wife foi^ llfe/ He also gave 
wife power to Appoint on trust for their son and his issue in suoh maimer as she thought 
fit. The wife died in 1893 leaving a will whereby she appointed the&roperty to her son 
for llfewith remainder to such of his children living at her death sjglhill attain 25. All 
the son’* children attained 25 before the wife died, *\c., before 189a. *The appointment 
was held to be valid : Be Thompson (1906) 2 Ch. 199. ^ 


(3) Indian Succession Act.— The rule against perpetuity in the Indian Succession 
Aot is in seo.114 of the Indian Succession Act, 1925, replacing sec. 101 of the Indian 
Succession Act, 1865. That section says : “ No bequest is valid whereby the vesting of 
the thing bequeathed may be delayed beyond the lifetime of one or more persona 
fiMiig at the testator’s death and the minority of," etc. The following are the illustrations 
lb that section : — 

V* 

(i) A fund is bequeathed.to A for his life and after his death to B for his life ; 
and after B'a death to such of the sons of B as shall first attain the age of 25. 
A and B survive the testator. Here the son of B who shall first attain the 
age of 25 may be a son bom after the death of the testator; suoh son may 
not attain 25 until more than 18 years have elapsed from the death of the 
longer liver of A and B ; and the vesting of the fund may thus be delayed 
beyond the lifetime of A and B and the minority of the sons of B. The 
bequest after B’s death is void. 


(ii) A fund is bequeathed to A for his life, and after his death to B for his life,’ and 
after B’s death to such of B’a sons as shall first attain the age of 25. B dies 
in the lifetime of the testator, leaving one or gftore sons. In this case the 
sons of B are persons living at the time of the testator’s deoease, and the 
time when either of them will attain 25 neoessarily falls within his own 
lifetime. The bequest is valid. 

(Hi) A fond is bequeathed to A for his life, and after his death to B for his life, 
with a direction that after B' s death it shall be divided among suoh of B'b 
children as shall attain the age of 18, but that, if no ohild of B shall attain 
that age, the fupd shall go to C. Here the time for the division of the fond 
must arrive at the latest at the expiration of 18 years from the death of 
B, a person living at the testator’s deoease. All the bequests are valid, 

(iv) A fond is bequeathed to trustees for the benefit of the testator’s daughters, 
t with a direction that, if any of them marry under age, her share of the fond 

shall be settled so as to devolve after her death upon suoh of her bhildxeii 
as shall attain the age of 18. Any daughter of the testator to whom the 
direction applies must be in existence at his deoease, ahd any portion of the 
fond which may eventually be settled as directed must vest not later than 
18 years from the death of the daughters whose share it was. All |hese 
provisions are valid. • . 

Id Anandrao Vinayak v. A dministrator-Qmtral of Bombay (u) therevfrasa gift of 
moveable property to a son with a gift over of shares in the pamperty to the son’s son* 
when they should attain the age of 21. The gift was heldvoid as ofiendfng egaltist 
perpetuity. Similarly in Kashinath v. Chimnaji (tc) a bequest to a son who mi$rt> at any 
* time be adopted \>y the life tenant was held to be invalid oh the aagjil^^ 




Ill 


RULE AGAINST PRRPETUIT*. 

(4) Minority.— Minority in India terminates at the end of 18 years; ln t 1i ?rivy jj ( || 
Council ease (a), the bequest was to the testator’s daughters for their lives with‘foitth&d* 
to their children at the *ge of 21. The bequest to the children was held to bAvoid iu^er 
sees* 114 and 115 toMhe Indian Succession Act. An attempt, however, was made to 
support the bequeetfon the ground that if guardians of the children were appointed by 
the Court under the Indian Majority Act, 1 875, they would not under that Aot attain . 
majority till the age of 21, but the contention failed because at the testator's death, it Was ^ 
not certain that any of the children would have guardians appointed. & 


(5) English law. — Section 13 represents the common law rule against remoteness 
of limitation while sec. 14 corresponds to the English rule against perpetuity. The 
rule against perpetuity in England was a later development. Jarman says : 14 It w aa|P ' 
soon perceived that when increased facilities were given to the alienation of property, 
and modes of disposition unknown to the common law *arose . ... it was 
necessary to confine the power of creating these interests within such limits as would 
be adequate to the exigencies of families without transgressing the bounds prescribed 
by a sound public policy ” (y). 


Hie English rule differs from that in this section and in sec. 1 14 of the Indian Succession 
Act as it fixes the period at one or more lives in being and 21 years afterwards irrespective 
of the minority of the person entitled (z). The rule has been modified as from the 1st 
January 1026, by sec. 163 of the JLaw of Property Act, 1025, which provides that a 
transfer shall no longer be void for remoteness merely because the property is to vest 
in the benefioiary on his attaining an age over 21 years, but that it shall take effect as 
if the age of 21 had been substituted for the age specified in the instrument. * -r - 

•4 •••eft 

(6) Hindu law. — Since the amendment of sec. 2 this section applies directly to 
Hindus. It was applied by the Hindu Disposition of Property Act, 1016, and similar 
provisions were contained in the Madras Act I of 1914 and in Aot 8 of 1021. The ^ 

amendments made to those Acts by Act 21 of 1929 make transfers by Hindus to unborn 
persons subject to the limitations contained in Chapter II of this Aot and bequests by <1 

Hindus to unborn persons subject to the rules contained in secs. 113, 114. 115 and 116 
of the Indian Succession Act, 1025. But irrespective of statute a perpetuity is repugnant : :(fj 

to Hindu law except in the case of religious and charitable endowments (a). The three 
Acts referred to above are set out in Appendices I III below. 


(7) Mahomedan law. — With reference to M&homedan law the Privy Council held 
in AM Fata Mahomed v. Bammaya (6) that a gift to remote and unborn generations is # 
forbidden by Mahomedan law except in the case of a wakf, and that a wakf is invalid 
if the gift is illusory. But the law has since been altered by the Mussulman 
Wakf Validating Act 6 of 1013, under which a wakf is valid even if the gift to charity is 
tmsdbctantia! and illusory, provided there is an ultimate gift to charity. To this act 
i6tr<atye c tivc effect has been given by Act 32 of 1030. 

* (8) Moveable and Immoveable property.— The rule against perpetuity applies W 

to moveable as well as to immoveable property (e). This is indicated by the position 
section in this ebagfcter. See heading (A) of Chapter II. 
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JL U (PI GharltliS*— Tb® rale agtinst perpetuity does not apply to charities. See 

w section 18. 

(9ft) Power Of appointment — A general power of appointment dees not tie up 
land* end therefore the period for the application of this section does not begin to run 
until the date of the exercise of the power (d), Under special powerrof appointment, the 
donee can transfer only to apeoified persona, and the effeot therefore of snch a power is 
t6 tie up land. In the ease of a special power the period is to be reokoned from the date 
4 * of creation of the power (e). In ordinary oases [as already noted in note (2)] in applying 
the section regard should be had to possible and not actual events, but in the case of 
•pedal powers, the foots to be regarded are ascertained when the power is exercised (/). ’ 
In In re Legh's Settlement Trusts (g) the foots (simplified) were as follows : By a deed of 
^arrangement and re-settlement dated October 2, 1891, the trustees were, amongst 
other things, directed to hold the residue of the trust funds and the inoome thereof upon 
trust to pay the inoome thereof to J.R.P.L. during his life and after his death to hold the 
capital and inoome in trust for all or any one or more of the issues of J.R.P.L. whether 
children or remote issue as J.R.P.L. should by deed or by will appoint. J.R.P.L. 
had 5 children including one Margaret Cowie who predeceased J.R.P.L. leaving 2 
. children D.C. and J. J.C. who were bom respectively on Maroh 13, 1929 and May 12, 1931. 

J.R.P.L. died on March 5, 1935, having made his will dated March 3, 1933. By that will 
J.R.P.L., amongst other things, made an appointment of a share to D.C. and J. J.C. for 
their joint lives and after the death of either of them to the survivor for life. It will be 
noted that (1) the power of appointment given to J.R.P.L. was a special power, (2) that 
the appointees were persons not in being at the date of the deed of arrangement, (3) at the 
date of the death of J.R.P.L. when his will took effeot the appointees were in being. In 
these oiroumstanoes the appointment in so for as it was to D.C. and J.J.C for their joint 
lives was quite good for the vesting of that interest must take place immediately upon the 
death of J.R.P.L. and therefore could not be delayed beyond a life in being at the date of 
the deed (i.e., the life of J.R.P.L. ) and 2 1 years thereafter. The question was : whether the 
appointment in so for as it was to the survivor of them for life was hit by the rule against 
perpetuities. That depended on whether, that appointment was a vested or a contingent 
one. It was held that it was contingent, for there was no knowing as to who would be 
the snrvivor. It was quite possible that both of them might live for more than 21 years 
after the death of J.R.P.L. (the life in being at the date of the deed) and therefore the 
vesting of the life estate to the survivor might be delayed beyond the life in being at the 
date of the deed and 21 years. In tile premises it was held that the reversionary life 
interest of the survivor being a contingent interest offended against the rule. The same 
t principle was followed in In re Johnson’s Settlement Trusts : McClure v. Johnson (A). 




(9b) Provisions for payment of debts of settlor.— See sec. 17 (2) (1) and note 
“ Exception (i)— Payment of debts ” 

(10) Agreements and rule against perpetuities— covenant for pre- 
emption. — The rule against perpetuity does not app to personal agreements (i), that 
is, agreements which do not create an w intmst in property. 


The shebaits of a temple agree to appoint the family of C aS'jRtjaris fromgeneratfon 
to generation to perform the services of the temple and matafis^ expenses 

and remuneration of the office. The agreement is valid pl iioi affected by inde 
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•griaat perpetuity s Nafar Chandra r. KaiUuk (1021) 28 Cel. W. N. 201, 62 1. C. 610, 
(’21) A. C. 328. 

A condition fa a mortgage that the mortgagor may redeem whenever he films value 
only to the exercise of the equity of redemption whioh is a present interest. It il therefore 
outside the scope of the role against perpetuity ( j). 

An agreement for the purohase of land oreates in English law an equitable interest 
in the land and is therefore so far as specific performance is concerned subject to the , 
rule against perpetuity. The leading case on this point is London & 3 . If. % ▼. 
Oomm (fc). 


Illustration . 

The plaintiff Railway no longer required a pieoe of land for the purpose of the railway 
and by a deed of 1866 oonveyed the land to O. P. absolute^, and 0 . P. covenanted that 
he and his heirs would at any time thereafter, whenever the land was required by the 
Railway and after six months’ notice reconvey the land to the Railway for £100. In 
1870 the defendant Oomm purchased the land from O. P.'s heir with notice of the 
covenant. In 1880 the plaintiff Railway gave notice to Oomm to reconvey the land and on 
his refusal sued for specific performance of the covenant. Kay, J., held that the covenant 
did not create an estate or interest in land and was therefore not affected by the rule 
against perpetuity and decreed the suit. This was reversed on appeal, and Jessel, M.R., 
said that there was no real distinction between a contract of purohase and an option of 
purohase, and an option of purchase created an equitable interest which, if unlimited 
in duration, was void for remoteness as against an assignee of the land : London dr 
S. W. JUy. v. Oomm (1882) 20 Gh. D. 662. 


Before the Transfer of Property Aot a contract of sale of land was treated as creating 
an equitable interest in land, for Indian cases followed the English law. Accordingly 
in a case decided in 1876 a covenant for pre-emption unlimited in point of time and 
occurring in a deed of partition was held to offend the rule against perpetuity (1). 


Section 64 of the Transfer of Property Act enacts <that an agreement for the sale of 
land does not, of itself, create an interest in land, and since this enactment there has been 
considerable conflict of decisions as to the application of the rule against perpetuity to 
such agreements. Some oases treat the agreements as personal agreements and therefore 
not affected by the rule; while others continue to apply the English rule, or treat the 
agreement as a personal agreement but void under see. 23 of the Indian Contract Aot 
as being of such a nature as to defeat the law as enacted in this section. 


The only Privy Council decision on the point is that of Maharaj Bahadur Singh v. 
Balchand (m), but the agreement was of 1872 before the Transfer of Property Act and 
seems to have been treated as creating an equitable interest in land. In that case a 
Raja who was the proprietor of a hill agreed in compromise of litigation that he and his 
hsiiiff would give a society of Jains a building site for a temple free of cost whenever they . 
should require it. Subsequently the Raja grsated a lease of the hill to a third person. 
The society then brought a suit against the lessee for possession basing its title upon 
the agreement. The suit was dismissed by the High Court, and the dismissal was Uni* 
:Mmed by the Privy Council on appeal. In delivering the judgment of the Board, bold 
Buokmaster said : — 


“ For the appellants the Jains] to suoceed it is essential to show that iUy 
‘ cr e at ed in them seme present estate or interest which would prevent 

it t ' 
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* the Raja from having made the grant. That oonld only be effected by reading 
the oompromiie as creating in the Jains Society a grant in perpetuity of the Pane, 
nath hiH. This cannot, however, be supported. . . . such a oovenant as 
this does not, and cannot, run with the land, and could not be so enforced. 

1 41 " 

Further, if the case be regarded in another light — namely, an agreement to 
grant in the future whatever land might be selected as a site for a temple— as the 
only interest created would be one to take effect by entry at a later date, and as this 
date is uncertain the provision is obviously bad as offending the"' rule against 
perpetuities, for the interest would not then vest in prcesenti but would vest at the 
expiration of an indefinite time which might extend beyond the expiration of the 
proper period.’ 1 

In this passage the Priw Council speak of the agreement creating an interest in 
land. This expression, would not be appropriate if the case were one under sec. 64 of 
the Transfer of Property Act. The agreement, however, was of 1872. 


The Bombay High Court followed the Privy Council case in reference to a covenant 
for pre-emption contained in a sale deed of 1878. This was in Dinkarrao v. Narayan (n). 
The Court did not proceed on the ground that the covenant being before the Transfer 
of Property Act created an equitable interest in the land ; but Macleod, C.J., said that the 
covenant was void on general principles as offending the rule against perpetuity, while 
Kanga, J., said that the contract was void under sec. S3 of the Indian Contract Act as 
calculated to defeat the rule against perpetuity which is now publio policy. The correct- 
ness of this reasoning is open to question. The covenant Ws either a personal oovenant 
or a oovenant creating an interest in land. If it created an interest in land, it offended 
the rule against perpetuity. If it was a personal contract, then there is no rule of law 
or of publio policy which makes the rule against perpetuity applicable. It will be remem* 
bered that in the leading case of London do South Western Ely . v. Oomm (o) where the 
oovenant gave an option for the purchase of land Kay, J., held that the oovenant did 
not create an interest in land and did not offend the rule against perpetuity. He was 
reversed on appeal by Jessel, M.R., on the ground that there was no substantial distinc- 
tion between an option for purchase and a conditional limitation, and that the option 
created in English law an interest in land. The rule is limited to future interest in land 
and there is no publio policy whioh requires it to be extended to agreements which the 
Act (s. 64) expressly says do not create an interest in land. However, the actual decision 
or conclusion in Dinlcarrao v. Narayan (p) was correct as the agreement was before 
tig) Transfer of Property Act, and it was followed by the same High Court in another 
c^se (q) where there was a covenant of pre-emption unlimited in point of time occurring 
agreement of 1874. 


t v Allahabad High Court has dissented from the Bombay case, and regards agyee- 
&tt}t* for the sale of land or for pre-emption as an obligation arising out of contract and 
to the ownership of land and binding on transferees with notice under seo. 40 
of this Act (r). A subsequent Bombay decision (s) expresses a preference for the view 
taken by the Allahabad High Court. 
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4: The Mftdna High Court at one tune held that there waa no subetantial difference as 

regard* euoh agreements between the English and the Indian law (<)» Rot that Court 
has ; subsequently treated such covenants as personal covenants, not affected by the 
pie against perpetuity the benefit of which is assignable by the covenantee, and which 
are enforceable against the representatives of the covenantor (u). Accordingly that 
High Court has also held that an agreement by a permanent lessee to surrender the lease 
whenever the land should be required by 'the landlord is a personal agreement which 
ib not void for remoteness (r). On the other hand, although a covenant of indemnity 
is a personal oontract (w), the same High Court in a later case (x), expressed theofrinion 
that a covenant of indemnity which included an agreement to substitute other land might 
offend against the rule against perpetuity. This again is open to question. 

The Calcutta High Court formerly applied the rule on the analogy of the English 
law (y). The point was not taken in Haris Paik v. Jahuruddi {z) t and did not arise, In 
KaUmuddin v. Reazuddin (a), and in Jogesh Chandra v. Asalia Khalun(b) f as the covenant 
was not expressed to bind the heirs and assigns or to endAro for any particular time. 
But in Kalachand v. Jatindra Mohan (c) an agreement between two co-sharers to give 
each other a right of pre-emption at a fixed price waB expressed to bo binding on “ us , 
our heirs and representatives in interest ”, and the Court held that the agreement was 
void under the rule against perpetuity, and therefore incapable of being enforced even 
between the contracting parties. The ground of the decision would appear to be that 
what vitiates a transfer vitiates also an agreement for a transfer. The learned judges 
also relied upon the analogy of sec. 27 (b) of the Speoifio Relief Act, 1877, and seo. 91 of 
the Indian Trusts Act, 1882, but # the Transfer of Property Act itself contains a similar 
provision in sec. 40, para. 2. In the recent case of Ali Hossain Miya v. Raj Kumar Haidar 
(d) a full Bench of the Calcutta High Court has hold that a covenant for pre-emption, in 
respect of a land unrestricted in point of time and expressed to bo binding on the parties 
as well as upon their heirs and successors, does not offend the rule against perpetuities 
enacted in sec. 14 of the Transfer of Property Act. The earlier Calcutta decisions to 
the contrary are no longer good law. 

The Patna High Court follows the earlier Calcutta decisions in adopting the English 
rule (e). 


Illustrations . 

(1) The Bombay Port Trust in 1900 sell a plot of land to A who covenants that he 
and his heirs will at any time reconvoy the land, when required to do so to the Port 
Trust. In 1920 A sells the land to B who has notice of the covenant. In 1930 the Port 
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641. Bee also Charamudi v. RaghawXu 
(1916) 80 Mad. 462, 28 1. C. 871. 
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Mk xeqsim B to reconvey the land to them.— According to the Allahabad ami latex 
Calcutta and Mediae deolskma the covenant Is not affected by the role against perpetuity 
and is enforcible fay the Port Trust against B under a. 40.— Aooording to the Bombay, 
and Patna decisions the ooyenant is void under the role against perpetuity and is not 
enfordble. 

(2) The Bombay Port Trhst in 1900 sell a plot of land to A who covenants that he 
and Ids heirs will at any time reconvey the land when required to do so to the Port Trust. 
In 1020 A dies and his son B inherits the land. In 1930 the Port Trust require B to 
reoonvey the land to them. — According to the Allahabad and later Calcutta and Madras 
decisions the covenant is not affected by the role against perpetuity and is enfoicihle by 
the Port Trust against B as the personal representative of A . — According to the Bombay 
and Patna decisions the covenant is void under the rale against perpetuity and is not 
eaftooibte. 


(8) The Bombay PortfTrust in 1900 sell a plot of land to A who covenants that he 
and his heirs will at any time reconvey the land to the Port Trust or their assigns when 
required to do so. In 1920 the Port Trust assign their rights under the covenant to 
the Bombay Municipality, and give notioe of the assignment to A. In 1930 the Bombay 
Municipality require A to transfer the land to them. — According to the Allahabad and 
later Calcutta and Madras decisions the covenant is not affected by the rule against 
perpetuity and is enforcible by the Bombay Municipality as assignee of the Bombay Port 
Trust. — According to the Bombay, and Patna decisions the covenant is void under the 
rule against perpetuity and not enforcible. 

•» 

In conclusion it is submitted that an agreement for the sale of land, as iB does not 
create an interest in land, is not subject to the rule againaft perpetuity. It is a personal 
contract and has the following incidents, viz., (1) it is binding on the immediate parties 
and 6n their personal representative ; (2) the benefit of it can be assigned by the intending 
purchaser; and (3) it creates an obligation arising out of contract and is enforcible. 
under section 40 againBt a purchaser for value with notice or against a gratuitous trans- 
feree. (/ ) A covenant for pre-emption operates as an agreement for sale and is a personal 
agreement. It has incidents (1) and (3), but not incident (2), for the benefit of a covenant 
for pre-emption is restricted to the covenantee and cannot be transferred by him. See 
note (17), “ Pre-emption," under sec. 6 (d).. 


(11) Charge and rule against perpetuities.— A charge does not amount to 
a transfer of an interest in land and is therefore not affected by the role against perpetu- 
ities (g). But if there is no charge on land a trust for payment of income to a payee 
and his descendants from generation to generation is void as offending against the, rule 
of perpetuity (A). 


(12) Mortgage and rule against perpetuities.— In Padmanabka Ayyar v. 
Bitarama Ayyar {%) it was held that the rule against perpetuities applied only to cases where 
there was a new interest in immoveable property contemplated to he created after the 
Uipiiy of the time prescribed by the role, namely the lifetime of a person living and the 
minority of one who might be in existence then and that in the case of a mortgage, these 
was no such future interest in property contemplated to be created because it was of the 
very essence of the mortgage that the equity of redemption was a present interest in the 
property in exercise of which alone the property waa sought to he redeemed. In a recent 


(/) AH Bottain v. BeS Kumar Balder LL.B. 
(1948) 9 CW. 605, (194$) A.C. 417, 77 
OL.J. 214, 47 C.W.N. 657, 208 1.0. 47S 

If) MoBub mama v. MU KtdwaH (1933) 147 
I. O. 802, (*83) A.A. 984 ; Raja pf Ramnad 


v. Sundam JPondipotami Tmear (1919) 46 
I. A. 64, 42 Bad. W^49 1, a 704. 

595, (’84) A. A, 983. 
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'! die* before the House of Lords (j) whereby a mortgage deed of 1981 the mortgagor Si* 
uovenanted to repay the mortgage mostly with interest by 99 half-yearly Instalments u eg 
had also 'demised the mortgaged premises to the mortgagee for 8000 yews with the usual _ 

proviso for cesser on repayment of the mortgage mostly with oosts and interest the mort- 
gagors being desirous of redeeming the mortgage brought an notion fora declaration that * 

the mortgagor waa so entitled. It was. contended on behalf of the mortgagor, 
amongst other things, that the mortgage which fixed the date of redemption so many 
yean ahead offended the rule against perpetuities. The House of Lords in agreement , 

with both the courts below on this point held that the rule against perpetuities had no 
application to mortgages. 

15 . If, on a transfer of property, an interest therein is 
created for the benefit of a class of persons 
of jhom^ come under sec- with regard to some of whom such interest 
13 ,4 ' fails by reason of any or the rules contained 

in sections 13 and 14, such interest fails in regard to those 
persons only and not in regard to the whole class. 


(1) Amendment.— Before the amending Act 20 of 1929 the seotion was as follows * 
“ If, on a transfer of property, an interest therein is created for the benefit of a 
class of persons with regard to some of whom suoh interest fails by reason of any of the 
rales contained in sections 13 and 14, such interest fails as regards the whole class. 99 

Before the amendment th^ section was exactly the opposite. In the seotion as it 
now stands the words 44 in regard to those persons only and not in regard to the whole 
class ” have been substituted for the words “ as regards the whole ola*9.” The reason 
for the amendment will be explained presently. If a transfer is intended to take effect 
immediately all persons constituting the class at the time of the transfer would take and 
no question of remoteness could arise. The section therefore only refers to oases where 
the benefit is to accrue at a future time. Thus in the case of a bequest to A for life and 
then to such of A’s children as shall attain the age of 25, the class might not be ascertained 
within the period allowed by the rule against perpetuity. In such a case Leake v. jRohtu- 
son ( k ) decided that the gift to the whole class of A*» children must fail. In Pearks r. 
Mostly (l) Lord Selbourne said “ the rule is, that the vice of remoteness affects the class 
as a whole, if it may affect an unascertained number of its members.*' This was the rale 
enacted in the old section. The old section did not apply to Hindus. The present section 
does apply to them. 

(2) Indian Succession Act. — The corresponding sec. 115 of the Indian Sue- 
on-firm Act, 1925, which xeplaoed sec. 102 of the Indian Suooession Act, 1855, was sim- 
ilarly amended about the same time by seo. 14 (1) of the Transfer of Property (Amend- 
ment) Supplementary Act 21 of 1929. The first two illustrations to that section are as 


Illustrations. 

(i) • A fund is bequ e athed to A for life, and after his death to all his children who 
shell attain the age of 25. [The gift to A *s children is a gift to a class]. A survives the 
testator, end has some children living at the testators death. Bach child of A 9 s bring 
at the testator’s death must attain the age of 25 (if at all) within the limits allowed for* 
bequest [seo. 885 (2)]. But A may have children after the testator's deeesss, soife 
of whom may not attain the age of 25 until more than 18 years have* elapeedafter the 

g | </) . - 
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SIS daccase of 4. The bequest to 4*a children, therefore, 1 b inoperative as to any ohild bom 

Alter the testator's death and in regard to those who do not attain the age of 25 within 
IS years after 4’s death, but is operative in regard to the other children of A. 

(ii) A fimd is bequeathed to 4 for his life, and after his death to B 9 C,/) V and all other 
children pf 4 who shall attaip the age of 25. &, C and J) are nMMwm of 4 living at the 
testator’s decease. In all other respects the case is the same as that supposed in ill. (i). 
Although the mention of B t C and D does not prevent the bequest from being regarded 
as a bequest to a class, it is not wholly void. It is operative as regards any of the 
children B, 0 6r D , who attains the age of 25 within 18 years after A*s death. 

As already stated, sec. 15 of the Transfer of Property Aot and sec. 115 of the In dian 
Succession Aot, before they were amended as aforesaid, were enacted on the principle 
of the decision in Leake v. Robinson. That prinoiple is thus stated in Theobold on Wills : 
“Where there is a gift to a class, any members of which may have to be ascertained 
beyond the limits of perpetuity — for instance, to the children of a living person who shall 
attain twenty-five — the whole gift is void. 1 * The longest period in England is 21 years 
after an existing life or lives. 

Gift to a class . 

(3) Hindu law as to gift to a Class.— Before the Acts of 1914, 1916 and 1921, 
relating to gifts and bequests to unborn persons [see sec. 13, note (6)], a gift to a person 
who Was not in existence at the date of the gift was void ; and so was a bequest to a 
person who was not in existence at the date of the testator’s death. This proceeded on 
the principle that a person who was not in existence at the material date was incapacitated 
from taking. Thus if a gift was made by a Hindu to his grandsons, and none of them 
was in existence at the date of the gift, none of them had the capacity to take, and the 
gift was therefore void. But what if a gift was made by a Hindu to his grandson 8 who 
was in existence at the date of the gift, and to other grandsons (brothers of 8) who 
might be bom after the date of the gift , and some grandsons are bom in faot after the date 
of the gift ? It is obvious that the grandsons who were bom after the date of the gift 
could not take, but could 8 take ? In some of the earlier oases it was held on the analogy 
of the rule in Leake v. Robinson , that the gift having failed as to the other grandsons, 
it was wholly void, and that 8 too could not take. But it was held in later oases and 
also by the Judicial Committee that the rale in Leake v. Robinson was a rule of construc- 
tion of the English law, and that it did dot apply to Hindus, and that the incapacity pf the 
other grandsons to take did not incapacitate 8 from taking, with the result that 8 took 
# the whole of the property whioh was the subject-matter of the gift (m). Further, the 
rule in Leake v. Robinson is confined in terms to oases where toe members of the class 
may have to be ascertained beyond the limits of perpetuity. But the sections of the Trans- 
fer of Property Act and the Indian Succession Aot whioh contain the rule against 
;petpotuity did not then apply to Hindus, and Leake v. Robinson therefore oould not 
ppssibly apply to Hindu gifts and bequests and ought not to have been applied to 
them. 

(mji Rai Bithen Chand v. Musmmat Asmaida 
* J tear (1884) 8 All. 660, 11 LA. 164; 

Ram Jail Sett v. Kami Led Sett (1886) 12 
Cal. 668 ; Bhagabati y. Kali Charon (1911 ) 

88 Cal* 468, 88 LA. 64, 10 I.C. 641, 

(affirming s.c. in 88 Cal. 992] ; Ranimoni 
Daeei v, Mmha Prasad (1914) 41 LA. 176, 

23 1.0. 718, 41 Cal. 1007 ; Manjamma 
v. Badnmmbhaym.im*) 12 Mad. 898 ; 

ManganadM v. Bhagiratki (1906) 29 


Mad. 412 ; MangdUat v. Tribhmmdae 
(1801)16 Bom 662; Tribhavandas v. 
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v. Bernbai (1896) 20 Bom. 671 ; v. 

Morarji (1898) 22 Bom. 622; A&oeUe 
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Pwmendu Nath Tagore (1946) 61 a#JT. 
227. Z,--; 


119 


TRANSFER TO CLASS, 

Observe now the fourse of legislation. First came the Madras Act of 1914. It 
validated gifts and bequests in favour of unborn persons, and thus removed Me bar of 
incapacity. It also applied for the first time the rule against perpetuity to cases governed 
by that Act Similar provisions were introduced by the Hindu Disposition of Property 
Act, 1916, and the Hindu Transfers and Bequests [City of Madras] Act, 1921. The 
result of this legislation was that in the case put above grandsons other than S t though 
not in existence at the date of the gift, could also take under the deed. 

The Indian Succession Act in force when the three Acts were passed was that of 
1866, Section 100 related to bequests for the benefit of unborn persons ; it is now see. 1 13 
of the Indian Succession Act, 1925. Section 101 related to the rule against perpetuity ; 
it is now sec. 114 of the Indian Succession Act, 1 925. Section 102 related to bequests to a 
class; this corresponds to sec. 115 of the Indian Succession Aot, 1925, before it was 
amended in 1929. Another Act in force when the three Actsdrere passed was the Hindu 
Wills Aot, 1870. Certain sections of the Indian Succession Act, 1865, were made appli- 
cable to cases governed by the Hindu Wills Act, one of them being sec. 102. Section 
102 was in the following terms : — 


11 If a bequest is made to a class of persons, with regard to some of whom it 
is inoperative by reason of the rules contained in the two last preceding sections, or, 
either of them, such bequest shall be wholly void,*' 


Though sec. 101 was incorpojated in all the three Acts, sec. 102 was not, the 
intention being to keep alive the rule of Hindu law that if a gift or bequest was made 
to a class of persons with regaiSl to some of whom it was inoperative by reason of the 
fact that they were not in existence at the material date, the gift or bequest failed in 
regard to those persons only and not in regard to the whole class. But the legislature, 
it would appear, overlooked the Hindu Wills Act, and particularly the inclusion in that 
Aot of sec. 102. This was not noticed until the decision of the Judicial Committee in 
Soundara Rajan v. Natrajan ( n ). The will in that case was governed by the Madras 
Act of 1914. Amongst the properties disposed of by the will were some immoveable 
properties situated in the city of Madras. This attracted the applicability of the 
Hindu Wills Act. The testator died in 1904, leaving three daughters, A , B and C, 
A had four ohildren, three bom before and one after 1904. B had one child bom before 
1904. C had six children all bom after 1904. By his will the deceased directed his 
trustees to apportion his residuary trust fund fiito as many equal shares as there were 
daughters, to pay the income from each of such shares to the daughters for life respec- 
tively, and after the death of each daughter to hold the share appropriated to her M upon 
trust for the ohildren of such daughter who shall attain the age of twenty-one years” The 
testator was survived by the three daughters. After their death a suit was brought by 
the children of the third daughter 0 against the children of A and B for construction of 
the will and for administration of the estate of the testator. The Judicial Committee 
held that the bequest to the unborn children was invalid under see. 101 of the Indian 
Succession Act, 1865 [now the Indian Suooesskm Act, 1925, sec. 114], as it offended the 
rule against perpetuity, and that the bequest being to a class, and being invalid as to 
some members, it failed also in regard to the ohildren bom before the death of the tretstor 
under seo. 102 of that Act (corresponding to the Indian Succession Act, 1926, see. lift 
before it was amended in 1929). In the case under consideration the bequest to the 
children bom after the testator’s death failed not because of the rule of Hindu law that 
a bequest to an unborn person is *o id, for the Madras Act vslidated tuch bequest, but 
because of the rule against perpetuity contained in see* 10L The bequest Mn§ void 
as to some members of the class under sec. 101 H was wholly void tmd j r sec. 102, 


(*) <1«5) 52 I.A. 310, 4S Mid. 90S, M I.C. I 
28ft, CM) A. PC. 244. See Ssdhyst I 
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Xliii led to the amendment of tee. 15 of the Transfer of P ro pe rty Act, 1882, and 
•ad. 115 of the Indian Succession Aot, 1925, in the manner stataTabove. 

(4) Mahomedan law a8 to gift to a Class.— The role in Leake ▼. Robinson men- 
tioned above haa been held not to apply to Khojas in Bombay (o). It has accordingly 
been held that where there is a bequest to a class of persons some of whom are in edstenoe 
at the testator's death and some are bom after his death, the gift Sells in regard only to 
those who were bom after the testator's death and not in regard to the whole olass. This 
decision coincides with the amended sec. 15. There is no reason why other sects of 
Kahomedans should be governed by a different rule. 

16 . Where, by reason of any of the rules contained in 
sections 13 and 14, an interest created for 
<he benefit of a person or of a class of 
persons fails in regard to such person 
or the whole of such class, any interest created in the same 
transaction and intended to take effect after or upon failure 
of such prior interest also fails. 

(1) Amendment — Before the amending Aot of 1929 the section was as follows : — 

"Where an interest fails by reason of any of the rules contained in sections 13, 14 
and 15, any interest created in the same transaction alid intended to take effect after or 
upon failure of such prior interest also fails." 

The amendment of sec. 15 rendered a reference to that seotion unnecessary, but 
on the other hand provision is made for the ease where a gift fails as to all the members 
of the olass by reason of the rules in secs. 13 and 14. 

(la) Principle. — The seotion follows the English law that a limitation following upon 
a limitation void for remoteness is itself void even though it may not of itself transgress 
the rule against perpetuity. In Monypenny v. Derring (p) Lord St. Leonards said that — 

“ The gift over was void, not because it was not within the line of perpetuity, but expressly 
on the ground I have adverted to, namely, that that limitation over was never intended 
by the testator to take effect, unless the persons whom he intended to take under the 
previous limitation would, if they had been alive, been capable of enjoying the estate, 
and that he did not intend that the estate should wait for persons to take in a given 
event, where the penon to take was actually in existence, but could not take." 
But Gray in his work on Perpetuities points out that M the imputation of shoh an 
intent to the testator seems unwarranted" (q). The real reason why the ulterior 
'disposition cannot take effeot is that it is part of a scheme for tying up land by means 
of void limitations. 

Illustration . 

A settles property in trust for B and his intended wife successively for their lives 
and then on their eldest son for his life, and then on the eldest son of sneh eldest son for his 
life and then on C. The prior interests of the son and grandson of B fail under tecs. 13 
and 14 and therefore the subsequent interest of 0 also foils. 

The case of Oifjesh DuU v. Data Din ( r ) cited in tike note on sec. 13 is an illustration 
of the rule under this seotion. A made agift of her property to B, her nephew’s daughter, 
for life, and then *to ff’s male descendants, if she should have any, abroluta|j^; but if 

(*) Adecca&Gentrsl v. Kar m eli (1905) 29 Bom. j (g) Gray oa PsrpetmUq», Sid .7T 

(•) (tti?) 2 BeQJf. 6 0. 145, 182 ; In re Ab6ot 00 (MM) • IrtMk. 3»* U7 Itf. 9M, CM) 
^ (18W)l Cb.M,W. r . I A.O.S5. . / 
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f ah* should have no male descendants, then to IPs daughters without power of al i ena t io n ; 
lriif if film ri were nn <bp|pd«it> nf B, main m female, then to her noptimr B died without 
ittua The gift to the tinhorn daughters, being of a limited internet and subject to the 
prior interest of B, was invalid under see. 13, and the gift to the nephew therefore foiled 
under sea. 16. 

(2) Prior interest Otherwise Invalid.— The prior interest may be invalid other- 
wise than under the rules contained in sees. 13 and 14. It may depend upon a condition 
precedent which is invalid under sec. 26. If so the subsequent interest, if it is to take 
•effect after the prior interest, would fail under sec. 26, for it would also be dependent 
' «on riie invalid condition. If the subsequent interest is to take effect upon failure of the 
prior interest and the prior interest is invalid under sec. 25, the subsequent interest 
would foil under the combined effect of Bees. 26 and 28. 


a. is 

■*i 


Illustrations . § 

(1) A, on condition that B murders C t transfers his field to B for life and then to 
jD. The interest of D is as much dependent on the illegal condition as the interest of B 
.and it also foils under sec. 26. 

(2) A transfers his field to B on condition that B murders C, with a proviso that 
in case of 2?’s death without issue the field shall belong to D. The interest of B foils 
under sec. 25 and the interest of D foils voider secs. 25 and 28. 

(3) Prior interest not Invalid but subsequently falls.— If the prior interest is 
not invalid but subsequently fails Decause the condition upon which it depends is not 
-fulfilled, section 27 applies, and (he subsequent interest is as a rule accelerated. 

Illustration. 

A , on condition that B pays C Rs. 600 within three months, transfers his field to 
B for life and then to C. B does not pay C Rs. 600 within three months. C is entitled 
to the field at the expiry of three months although B is still alive. 

(4) Indian Succession Act. — The corresponding section 116 of the Indian Succes- 
sion Act, 1926, which replaced sec. 103 of the Indian Succession Act, 1805, has been 
similarly amended by sec. 14 (2) of Act 21 of 1929. 


(5) Alternative limitations .—The rule does not apply if the subsequent interest 
is not dependent on the prior interest, but is alternative to it. If there are two alter* 
native limitations, one branch of which is remote and the other capable of taking effect, 
the Court will disregard the void limitation and give effect to that which is legal («) 
An alternative or independent gift or a gift which can take effect independently of a void? 
(limitation is valid (<)• Thus in Monypenny v. Herring («), the gift was to PM for lifo, 
then to his first son for life, then to the first son of that first son and his heirs male and 
in default of such heirs male to other sons of PM “ and in default of issue of the body of 
PM 9 or in case of his not leaving any at his decease, for TM for life.' 1 Lord 
St. Leonards held that the limitation to the unborn grafidson of the unborn son was void, 
(but in the event that actually happened, t.e., PM not leaving any issue at his decease, 
rim altefoative gift to TM was valid. For a modem instance of an alternative gift ess 
the underacted case (r). 

Vested gift.— The sectioaia terms hits “any interest cr ea t e d in thesaamtnm- 
•eactioo and intended to take effect after or upon the fofiure of such prior interest.” Any 
interest created in the same transaction and intended to take rffrrrt linindfolslj >nf 


■m paSTF A*. A. * «. us. 
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&2S indepen den tly of the prior gift end which does so take effect Is olea rly not within the mjs* 

chief of the section. A gift may be vested in interest although itfenot vested in posses si on. 
An ulterior gift which is rested in Interest in prcesenti does not fflrif the prior gift is bad by 
reason of sections 18 and 14. In In re Coleman, Public Trustee r. Coleman (w) the share of 
residue given to one of the testator's sons was settled upon discretionary trusts for the son 
during his life and after his death upon similar discretionary trusts for any widow 
the son might leave and for all or any of the children of the son and after the death of 
such Widow, upon the trust for the children of the son at twenty-one or marriage. In 
equal shares. In this case the discretionary trust in favour of the son was clearly valid 
because the son was a person in being. The discretionary trust in favour Of the son’s widow 
Was bad because it may be exercisable at a date beyond the period of a life in being at 
the testator's death and 21 years afterwards, for the wife may not be a person bom before 
the death of the testator. The question was : whether the final gift to the children of the 
son after the death of the widow of the son fell with the prior gift. It was held that the 
ulterior gift to the ohilditn took effect on the death of the 9 testator, t.e., was vested in 
interest although it was to fall in possession after the death of the widow of the son and 
therefore was not bad. In this case the earlier oase of In re Canning's Will Trust — 
Sknes v. Lyon (or) was followed. 

(7) Hindu law. — Some cases decided under the Hindu law arc illustrations of the 
section. In the Tagore oase (y) property was beqeathed to A and his heirs in tail male and 
after the failure or determination of that estate, to B and his heirs in tail male, and then 
to C and his heirs in tail male. The limitations in tail male were void both under Hindu 
law and the rule against perpetuities. A took an Estate for life, and though B*b son 
and C’s grandson were alive at the death of the testator the estate passed at A's death 
to the heir at law. Again in Brajanath v. Anandamayi (z) the testator, not having any 
great-grandsons living at his death, bequeathed his property to great-grandsons on their 
attaining majority, and in case there were no great-grandsons, to the daughter's sons. 
The gift to the great-grandsons was void for remoteness, and the Court held that the 
gift to the daughter's sons was dependent on and not alternative to it, and therefore 
also failed. 


Alternative limitations are also illustrated by Hindu law oases. In Javerbai v. 
Kablibai (a), M by will bequeathed his property to his wife and his brother J for their 
lives, and after the death of the survivor of them to the male issue of J, and in default 
of such male issue, to suoh person as J ^nay appoint. J had no male issue and exercised 
the power of appointment in favour of his daughter. The gift to the male issue of J 
was void, but the gift over under the power of appointment was an independent and 
r alternative gift and therefore valid. It should be observed that the daughter took from 
the testator M and not from J , for under a power of appointment the property is taken 
not from the donee of the power but from the grantor of the power (b). Another 
instance is Tardkeswar v. Shoshi (c). A bequeathed his property to three nephews B , 0 
and D and their descendants in the male line without power of alienation, with a gift 
over in the following terms: “if any of the nephews should die without leaving 
a fitale child, then his share shall devolve on the surviving nephews and their male 
descendants.’* Here the attempt to create an estate in tai) male failed and each nephew 
took 4n estate for life. But though the estate in tail mole which was dependent on 
eaoh life-estate felled, the independent gift over from one nephew to another was 
net affected. On the death of B and C without issue their shares passed to D, but 
only fora life-estate, for the estate in tail male of the surviving nephew was also void. 
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' DIRECTION FOR ACCUMULATION. 

When tiie donor mede%fta to relations and for charitable purposes the Privy Council 
handheld that the provisions for his relations would fail in so far as they were contrary 
to law and the other dispositions would also fail if they were dependent thereupon and 
inseparable therefrom but the invalidity of certain of the gifts to relatives would not bo 
fatal to other dispositions apparently separable, and charitable gifts would not be bad * 
because, though substantial, they did not involve a sufficiently large part of the settled 
property or because the beneficial interest was not given to a specified individual or in- 
dividuals. The Privy Council further held that though the settlor had certain religious 
objects the case was in its general character one of private bounty and educational trusts 
and under as. 14, 16, 17 and 18 of the Transfer of Property Act 1882, non-chari table 
dispositions bad for perpetuity would not be validated by the presence of charitable 
trust (d). Here the gift to charity was not dependent on the gift to the relatives. 

17. (1) Where the terms of a transfer of property direct that 
the income arising from the property shall 
^Directum for accumuia- accumulated either wholly or in part 

during a period longer than — 


(a) the life of the transferor, or 

a 

(b) a period of eighteen years from the date of the transfer, 
such direction shall, sayp, as hereinafter provided, be void to the 
extent to which the period during which the accumulation is 
directed exceeds the longer of the aforesaid periods, and at the end 
of such last-mentioned period the property and the income thereof 
shall be disposed of as if the period during which the accumulation 
has been directed to be made had elapsed. 


(2) This section shall not affect any direction for accumu- 
lation for the purpose of— 


(i) the payment of the debts of the transferor or any other 
person taking any interest under the transferror 


(ii) the provision of portions for children or remoter issue 9 
of the transferor or of my other person taking any 
interest under the transfer, or 


(Hi) the preservation or maintenance of the property trans- 
ferred ; 

' * W. ' ' * ' ! ■ ■ ' ‘ 

and such direction may be made accordingly. 


(1 ) Amendment. — This section WSJ inserted by the amending Act of 1929. 
*hat,the section waa numbered 18 and was as follows 
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Szception . — Where the property to immoveable or eliimi ^iiimleliiei to dtoeeted 
to be mode from the date of the transfer, the direction shall be valid in r es p e ct only oF 
the inoome arising from the property within one year next following such date; and at 
the end of the year such property and inoome shall be disposed of respectively as if the- 
period during which the accumulation had been directed to be made had elapsed.’* 

The exception to the old section was obscure and seemed to lead to anomalous, 
results. For a direction for accumulation of the inoome of moveable property was invalid,, 
unless it commenced from the date of the transfer, and on the other hand a direction for 
accumulation of inoome of immoveable property did not require to be made from the 
date of the transfer, but could not be effective for more than a year from the date 
of the transfer. 

The period of one year allowed by this section was very much shorter than the- 
period allowed by the English statute, the Accumulations Aot, 1800 (e), popularly called 
the “ Thellusson Act ” as it had been passed in consequenoe of directions for accumulation 
and investment of inoome contained in the eccentric will of Mr. Peter Thellusson upheld 
by the House of Lords in Thellusson v. Woodford (/). It appears from the report oF 
the Indian Law Commissioners that the shorter period was only taken as that was the 
period adopted in the Succession Act. The Thellusson Aot has been repealed by the 
Law of Property Act, 1925, and sec. 164 of that Act fixes the following periods for 
accumulation : 

t 

(a) the life of the grantor or settlor ; or 

(b) a term of 21 years from the death of the granto/, settlor or testator ; or 

(o) the duration of the minority or respective minorities of any person or persons 
living or en venire sa mere at the death of the grantor, settlor or testator; or- 

(d) the duration of the minority or respective minorities only of any person or 
persons who under the limitations of the instrument directing the accumulation 
would, for the time being, if of full age, be entitled to the income direoted to be- 
accumulated. 


These periods are modified in certain respects by secs. 165 and 166 of the same Aot. 

The amendment while following the English law in allowing a longer period for- 
accumulation has fixed periods which ore in accord with the Indian rule against 
perpetuity. 


f (2) Accumulation Of income. — A direction which separates the income from the 
ownership of property so as to form a separate fund, or so as to postpone the benefioial 
enjoyment of property, is a direction for accumulation. The rule against perpetuities has 
for its object the oiroumsoription of the period during which property might be tied up in 
such a way as to prevent its being transferred absolutely. Before the Thelhunon Act an 
accumulation of inoome oould be directed for so long as the property could be tied up 
wtiftout infringing the rule against perpetuities. The object of that Act, as of this section*, 
is to make a separate rule further restricting the period for the accumulation ofinoonte. 

A direction for accumulation may be implied as well as express. The question is one 
of construction, and if the disposition cannot be oarried put without an accumulation, the 
Beotian applies (p). 


A dlrectlon'for accumulation maybe void under the rule«agalnstperpetul~ 
ties. — Independently of this i 

t perpetuity ftle if the accumulation is directed for a period in excess of that i 
a# a to Qso.mc. ee. 
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perpetuity rule. Thus M A transfers property to B for life and then to the son of B who 
shall first attain the age of 25, with a direction to aooumulate the income till the son attain 
that age the direction would be void under the perpetuity rule. But if A transfers pro- 
perty to B for life, and then to the first eon of B who shall attain the age of 18 with a 
direction to accumulate the inoome during the lifetime of B and until the eon attain that 
age, there is no infringement of the perpetuity rule, and the direction would be valid for 
one of the statutory periods allowed by this section. English oases illustrating 
directions for accumulation void for perpetuity are cited in footnote (t). 

A direction for accumulation may be void for repugnancy.— Independently 
of this section a direction for accumulation may be void for repugnancy. A direction for 
accumulation is a restriction on enjoyment such as is referred to in seo. 11. But while 
seo. 11 is limited to transfers which create an absolute interest in the transferee, seo. 17 
refers indifferently to any transfer. When a transfer is of an fbsolute interest, the excep- 
tions to this section are also exceptions to sec. 11. But if there is an absolute gift a 
direction for accumulation for the benefit of the donee, merely postpones enjoyment and 
is void for repugnancy. This is illustrated both by English (t) and by Indian (j) oases. 
The first illustration to seo. 50 of the Indian Trusts Act, 1882, shows that a direction for 
the accumulation of the inoome of a minor is determinablo when he attains majority. — 
See notes “ Enjoyment postponed " and “ Accumulation of inoome ” under seo 10. 


Savings out of Income. — TJje section does not apply to savings out of income 
made voluntarily by the person entitled to the inoome or by the Court on behalf of an 
infant (it). Nor does it affect the discretionary power of trustees to make accumulations 
out of a minor’s inoome under sec. 41 of the Indian Trusts Act, 1882. 

(3) Period. — The periods are expressed to be in the alternative so that an 
accumulation cannot be directed during a combination of two periods. This has been so 
settled in England with reference to the period under the Theilusson Act (1). The 
appropriate period is a question of construction and is the one that best aooorda with 
the intention expressed in the instrument ( m ). 

Excessive accumulation. — If accumulation is directed to be for a longer time than 
that aUowed by the section, it is invalid for the oxeeis over the appropriate period and the 
inoome for the excess period as well as the interest on the accumulated fund belongs to the 
person, who would have been entitled, if there had been no direction to aooumulate (n). 
In Berry v. Green (o) the testator after giving various annuities, some being to religious 
institutions, direoted that these last annuities should determine on the death of the last of # 
the personal annuitants. He further directed that so long as any of the annuitants were 
alive the balanoe of the inoome of the residuary estate should be accumulated and invested 
and subjeot as aforesaid he gave the whole of his property after the death of the last 
annuitant to a named religious and charitable institution. The secretary of the last 
mentioned institution asked for an order that the trust for accumulation should be deter- 
mined and that either the surplus inoome in each year should be paid to the institution 
or that provision should he made for the payment of the annuities and that subjeot thereto 
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-the residuary estate should be made over to the institution. lib House of Lords affirm- 
ing the decision of the Court of appeal held that if any of the annuitants survived the 
period of 2 1 years from the death of the testator the accumulations would cease by virtue of 
s. 164 of the Law of Property Act, 1925 but the surplus inoome down to the death of the last 
annuitant would pass as on an intestaoy. The direction for accumulation was valid 
upto 21 years after the death of the testator but the bequest to the institution was 
V subject as aforesaid,” t.e., subject to the whole direction for accumulation and, therefore, 
the surplus income from the expiry of 21 years after the testator's death upto the death 
of the last annuitant was undisposed of and would go to the next of kin. If however the 
direction is to accumulate for a time which exceeds the perpetuity period, the direction is 
entirely void. See note supra — “ A direction to accumulate may be void under the rule 
against perpetuities 

% 

Failure Of purpose. — When on a true construction of the instrument directing 
accumulation and investment the purpose or object to which that accumulation and in- 
vestment is directed entirely fails the provision cannot be directed and the direction for 
accumulation cannot be read as an independent provision. Thus where a testator after 
bequeathing an annuity to his mother directed his trustees out of the income of his re- 
siduary estate to pay an annuity to his wife and to accumulate the surplus inoome during 
the life of his wife or for 21 years from his death (whichever was the shorter) and directed 
that at the end of the period of accumulation the residuary estate including the accumula- 
tions for his children and died without issue, it was held that the testator having died 
without issue there was no effective disposal by his will within the meaning of s. 49 of 
the Administration of Estates Act, 1925 of the residuary* estate and that the direction for 
accumulation was not a direction to which the property not effectively disposed of by the 
will was subject. The direction for accumulation here came to an end by reason of the 
failure of its object and purpose and the widow became entitled to the surplus income as 
on an intestacy (p). 

(4) Exceptions.— The first two exceptions closely follow those in sec. 164 of the 
Law of Property Act, 1925. The third exception is not in the English Act but follows 
the oase of Vine v. Raleigh (q). 


Exception (i) — Payment of debts . — A provision for the payment of debts, not being 
the debts of the transferor, but payable on a contingency which might happen outside 
the perpetuity period would be void as infringing the rule against perpetuities. So also 
fk transfer contingent on the payment of specified debts, for the debts might not be 
paid within the perpetuity period (r). But directions for the payment of debts or provi- 
rions for the aooumulation of income for that purpose, for however long a period ; are not 
only exempt from the statutory restriction on accumulation but do not infringe the rule 
against perpetuities. Such a provision does not tie up property absolutely so as to prevent 
its being transferred absolutely, because the creditor may at any time insist on payment, 
or the person indebted can at any time discharge the debt (s). A trust or direction to 
payadebtia therefore, if possible, oonstrued as a charge for the payment of debts and the 
transferee is considered as taking a vested interest snbjeot to the charge (t). Thus on 
an assignment of a lease for 99 years, a trust to accumulate half the rent for the whole 
term, for the payment of the debts of the transferor, would be valid as crewing a . charge 
on the lessee's interest. A direction for the payment of debts has been held to be; valid 
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wIua it is annexed to and forms part of a series of limitations , all or feme 
of which, in&mge the role against perpetuities. Thus when the premier Baronet of 
J Sdgland by his will devised land to trustees upon trust out of the income to pay oertaib. 

after, they had been paid, the trustees were to pay the income to the peffcon 
who should from time to time suoeeed to the title of premier Baronet of England (some 
of which limitations were obviously invalid) it was held that the direction for the payment 
of debts was good, without deciding whether any of the limitations beyond the lifetime of 
the Baronet theft living were valid (u). 

The debts may be existing debts, or contingent liabilities to arise in future (c). If 
the debts are paid not out of inoome, but out of capital, the exception oeasea to apply and 
the trust for accumulation of inoome to recoup capital is valid only for one of the statutory 
periods (w). If the provision is not made in good faith the exception will not apply (a). 
So a provision to accumulate income against a liability that is not likely to become a 
debt (y), or to retain and set apart income to croate a reserve fund against future liabiV 
itfes in business ( 2 ) is subject to the statutory periods. 

The English exception is wider for it includes the debts of the grantor, settlor, testator 
or any other person and it has been held that the other person may be a stranger (a). 

Exception (ii) — Provision of portions . — The word portion ordinarily means a share 
and points to the raising of something out of something else for the benefit of some child- 
ren or class of children (6). It does not apply to the making of additions of inoome to 
capital in order to increase the capital for the person to whom it is given (e). 

Exceptions (Hi) — Preservation and tnaintenance. — The third exception is not in the 
English Act, but it has, no doul^t, been suggested by the case of Vine v. Raleigh (d), where * 
trust out of inoome to maintain houses in good repair was held to be outside the Thellusaoa 
Act. A fund provided to meet dilapidations at the end of a lease is within the exception 
(«). A direction which simply keeps the property at its present value is not affected by 
the rule restricting accumulation of income (/). 


(5) Indian Succession Act. — A similar amendment has been made in the corres- 
ponding sec. 117 of the Indian Succession Act, 1925 (seo. 104 of Indian Suooession Act, 
1865). Sec. 117 has now been applied to Hindus by sec. 14 (4) of Act 21 of 1929. 

(6) Hindu law. — As stated above a direction for accumulation £br the benefit of 
the donee was under Hindu law repugnant to. an absolute gift (g). The seotion is not 
inconsistent with any rule of Hindu law and is made applicable to Hindus by the amend- 
ment of sec. 2. 


Before the application of sec. 117, Indian Succession Act, to Hindu wills fRr 
Lawrence Jenkins said that “ a direction to accumulate with a gift of the accumulations 
is not fundamentally bad; it only fails if it off ends some independent rule of Hindu 
law (h).” The direction is valid unless the conditions are so unreasonable as to be against 
pnbBo policy or unless it is given for an illegal object or its effect is inconsistent with Hindu 
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law(i). Thus in KrisJmaramani v. A nanda Krishna (j) there was a tract of raxptnc income 
to bo accumulated, and every time the accumulations amounted to threelaoe they worn 
to bo divided among the aona and desoendanta per stirpes, Macpherson, aatd that 
the direction waa part and paroel of a perpetuity and waa wholly bad. Thia is always 
the.oase when the tract for aconmulation is not accompanied with any dispoeitioii of 
the corpus of the property (k). A direction to accumulate surplus income for the benefit 
of a eon to be adopted (/), or for the payment of debts or the benefit of the minor 
donee (*»), or for the marriage expenses of the testator's son (n), has been held to be 
valid. 

In Amrito Lall v. Sumomoye (o), Jenkins, J., said that for the period of aoou^aulation 
under Hindu law 41 the limit must be that which determines the period during which the 
course or devolution of property can be directed and controlled by the testator." In 
Oosavi Shivgar v. Rivett Comae (p) f where the devise was to a minor disciple for whom a 
portion of the income was to be accumulated until he was of the age of 30, it was held 
that he was entitled to all the income after he attained majority. 

In the absence of any direction to the contrary the rule of Hindu law is that accumu- 
lations of income go with the capital (g). 

18 , The restrictions in sections 14, 16 and 17 shall not 

apply in the case of a transfer of property 
ftwtSlSt of to rf. fetatty for the benefit of the public in the advance- 
ment of religion, “ knowledge, commerce, 
health, safety, or any other object beneficial to mankind. 


(1) Amendment.— Before the Amending Act 20 of 1929, the section was numbered 
17, and was as follows : — 

41 The restrictions in secs. 14, 15 and 16 shall not apply to property transferred, 
for the benefit of the public in the advancement of religion, knowledge, commerce, 
health, safety, or any other object beneficial to mankind." 

The reference to sec. 15 has been omitted being no longer necessary in view of the 
amendment ofjfcat section. A reference has been added to the new sec. 17 which treats 
of aooumulaticKbf income. 

» 

(2) Principle. — The rules restricting remoteness and perpetuity and against 
accumulations of income prevent fetters being put upon the free circulation and enjoy- 
ment of property. But when property is given for an object beneficial to the public it 
is withdrawn from commerce and it is generally necessary that it should be kept intact 
and its use restricted to the object for an indefinite period. 


(2A) Some points or differences between English and Indian law relating 
10 perpetuities. — (i) The English rule against perpetuities deals with both interests 
mated in preesenti and interests to arise in Juturo ; but the rale incorporated in- the 
Transfer of Property Act (sec. 14) and the Succession Act (sec. 114) deals with interests 
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to arise 1 0 futuro only and there is no express provision prohibiting or dealing with in- 
terests in prmenti which are sought to be made of indefinite duration* 

(»t) There is difference in the period during which vesting may be delayed 
the English law allowing 21 yearn in gross after life or lives in being, the Indtalaw 
allowing only the period of majority after 'a life or lives in being. 

(see) Some interests created in pr&senti, e.g. t charitable trusts and unfettered pre- 
sent gifts to perpetual institutions are permissible and valid in England and they are 
regarded as exceptions to the rule against perpetuities in so far as that rule applies to 
interests *t» prcutnli. There is no provision in the Transfer of Property Act or the Suc- 
cession Aot expressly prohibiting the creation of perpetual cstatos or interests in pres* 
senti or providing for any permissible exception thereto. 

(ip) Charitable trusts in futuro are no exceptions to the modem English rulo against 
perpetuities which deals with estates in f uturo. Therefore tffiaritablo trusts, to bo valid 
in England must vest within the period allowed by the English law and if the vesting 
may be delayed beyond that period even the charitable trust will fail (r). But 
the position in IndiA is different. Thus the Transfer of Property Act, sec. 18, relaxes 
the rulo against perpetuities embodied in sec. 14 in respect of transfer of property for 
the benefit of the public in the advancement of religion, knowledge, commerce, health, 
safety, or any other object beneficial to mankind and therefore the vesting of such trans- 
fers inter vivos may be delayed beyond the period mentioned in sec. 14. Thore is no 
similar relaxation of the rule against perpetuities laid down in sec. 1 14 of the Succession 
Act. On the contrary sec. 118 of that Act imposes an additional restriction on charit- 
able or religious bequests by a person who has near relations. 


(3) Charitable trusts. — The exception enacted in this section is based on the 
English law as to charitable trusts. Charitable trusts aro trusts for purposes enumerated 
in the Statute of Charitable Trusts 43 Eliz. o. 4, and those so far analogous as to be within 
the spirit and intendment of the Statute. These purposes have boon classified by Lord 
Macnaghten in the leading case of Commissioners of Income Tax v. Pemset (s) as (1) for the 
relief of poverty, (2) for the advancement of education, (3) for the advancement of reli- 
gion, and (4) other purposes beneficial to the community not falling under any of the 
preceding heads. A gift merely for the encouragement of sport is not a charity (t). But 
the sport may be beneficial to the community and so a gift for playmgjfcda, parks and 
gymnasiums to promote the health and welfare of tho working classes is a charity (ft). 
So also is a gift for the constitution of a regimental fund for tho promotion of outdoor 
sport., as tending to increase the physical efficiency of the army (v) • or a gift to maintain a 
library for an officers' mess, as tending to increase the mental efficiency of the army (t 4) 
or to buy a site for building a public hall (x), but not so a gift for maintenance of 
property for the benefit of distinguished visitors to neighbourhood (y). A bequest 
for relief of infirm, siok and aged Roman Catholic priests (z) or for the benefit of the 
•choir (a) has been upheld as a charitable bequest as tending to advance religion. But 
a gift to "such charitable institution or institutions or other oharitablo or benevolent 
object or objects in England’ 1 has been held void for uncertainty by the House of Lords (6). 
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Si IS A gift for the benefit of a volunteer corps has been held to be a charity (c). A gift for 
feeding poor pilgrims, distribution of oil among them and saying prayers baa also been 
held in India to be for the benefit of the publio within the meaning of thhi section (d). 
A Jb§|nest to two oharities and to the, respective Vicars and wardens of two named 
churches for "parish work*’ t has recently been held by the House of Lords is not 
oharitable (s). 

(3A) Indian Succession Act. — Illustrations of religious or charitable uses . — 
The word “charitable” does not ooour in this section, but the transfers £o which it refers 
are the same as those described in sec. 92 of the Code of Civil Procedure, 1908, as trusts 
created for a publio purpose of a charitable or religious nature. The illustration to sec. 118 
of the Indian Succession Aot, 1925 (sec. 105 of the Indian Succession Aot, 1865), gives 
the following list of for religious or oharitable uses : the relief of poor people ; 

the maintenance of sick soldiers ; the erection or support of a hospital, the education 
and preferment of orphans ; the support of scholars ; the erection or support of a school ; 

T the building and repair of a bridge ; the making of roads, the erection or support of a 
church ; the repairs of a church, the benefit of ministers of religion, and the formation 
or support of a publio garden. 


Gifts for oharitable uses have been the subject of restrictive legislation in England, 
t.e., the Mortmain Act, 1736, and the Mortmain and Charitable Uses Acts of 1888 and 1891. 
These Aets do not apply in India (/); but there is a restrictive provision in sec. 118 
of the Indian Suooession Aot, 1925, designed to prevent death-bed gifts by will to reli- 
gious or oharitable uses by persons having near relations (g). It is rathe r anomalous, 
as pointed out by Ameer Ali A. C. J. in M. A. F. Halfhgfo v. G. A. S&MltRtlia (A), that no 
protection is given to the near relations against death-bed gifts to non-religious or non- 
oharitable uses. There is no such restrictive provision with regard to gifts inter vivos. 


Oharitable trusts which create interest in pr assent i are not subject to the rule against 
perpetuity in England in the sense that property may be tied up for an indefinite period 
for a oharitable purpose (i). In England property may also be tied up indefinitely 
for even a non-oharitable purpose, e.g., where there is an unfettered gift in prcesenli to 
a perpetual institution so that the corpus and income may be used by the institution as and 
• when it pleases. (See note supra under sec. 14 : Rule against perpetuity in its primary 
sense). In England’ these are exceptions to the rule against perpetuities in so far as 
it deals with estates or interests in prcesenli. But charitable trusts to arise in futuro 
are no exceptions to the English rule which deals with estates or interests in futuro. (See 
noteSA supra). Therefore a gift to charity upon a remote event is void ;(j) f except 
in the one case of a gift over from one charity to another ( k ). This last mentioned excep- 
tion in English law was followed by a Calcutta Judge in the case of a will where there 
was a bequest to a charity and a bequest over upon a remote event to another charity ( l ). 
But in later case (m) a division bench of the same High Court while construing the Bame 
will held that the positive language of the Indian Succession Act precluded the appli- 
cation of that exception in English law and that the rule against remoteness of vesting 
in seo. 101 of the Indian Succession Aot, 1865 (now sec. 114, Indian Succession Aot, 1925)- 

y'n'a .i. — — — — — — — — M 


*{«) fn r* Lord Stratheden and CampbeU (1804) 
8 Oh. 886. 

(d) It M. S. Firm v. Muthu Suomi (1041) 
W 1,M. 188,(1 040)2 M.L.J. 808, 62 M.L.W. 

708, (104b) M.W.N. 1180. 

(•) (1080) A. 0.480. 

CO Mapor 9f Lym* v. Bast India Co. (1887) 
7 IL L aT 176 ; Mmuhton v. Mercer 
(1878) 14 Bang. I*. B. 448. 

( 9 ) Mariam v. Jtt. ft*. F.Promt (1041) Bang. 
410. 

(A) (944) 40 O.W.N. 146. ^ 


(4) Goodman v. SaUaeh Corporation (1882) 7 Ap. 
Cm. 888 ; Re Christdmrek Incloture Act 
(1888) 88 Ch. B. 620. 

(j) In rc Lord Braden and Campbell t and other 
caaeaundar (r) supra. 

(6) Christs Hospital v. Grainger (1840) 1 Mtfo. 
sad 0.580; Jn jn Tyler, T&sr v. Tyler 
(1801) 8 Oh. 262? 

(l) Administrator General v. Hughes (1018) 40 

Cal. 102, 21 L‘C. 188. 

(m) Jones v. Admini s trator G er med (1010) 40 

Cal. 486, 47 I. C. 888. 
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applied to charitable bequests. The Court further observed that as to gifts infer swot 
the Transfer of Property Act had relaxed the rule against remoteness of Testing in jXto 
ease of oharities. This is undoubtedly correct. Not only ts a gift infer virus to oiwtfcy 
upon a remote event valid, but as the rule in sec.16 is also relaxed, a gift to? gharity 
after prior interests which fail under Bees. 13 and 14 would be valid. Thus A settle# 
property on his son and his son’s intended wife successively for their lives, and then 
on their eldest son for his life, and then on the eldest son of such eldest son for his 
life and then to a charity. The gift to charity would be valid though, if the ultimate 
beneficiary were not a charity, the gift would fail under sec. 16 as the prior interests of 
the son and grandson are void under seos. 13 and 14. 


(4) Religion. — A gift for the advancement of religion is recognized in the section as 
entitled to- the exemption. A gift in perpetuity for the pltfoHnance of masses for the 
soul of the. donor was held to be bad in one case (»), and goo| in another (<?). In England 
such a gift was formerly held to be bad. but has since been decided to be good on further 
evidence of the nature of the mass (p). A permanent bequest by a Parsi for the perform- 
ance of Muktad ceremonies is valid, for suoh ceremonies inolude prayers for the spiritual 
welfare of all Zoroastrians and tend to the advancement of the Zoroastrian religion (q). 

(5) Health. — A bequest by an Englishman to a hospital was hold to be exempt from 
the rule against perpetuity (r). 

(6) Beneficial to mankind. — The question whether any particular object is for the 
benefit of public so as to exempt it from the rule against perpetuity must be determin- 
ed with lefeMU* to the termB qf this section. It is submitted that the words '* benefloial 
to mankind ” must be construed ejusdem generis and as referring to objects of a nature 
analogous to those specified. The language of the section is very wide and probably 
embraces objects not regarded as charities in English law. 

(0 Hindu law. — Since the Amending Act of 1929 the section applies to Hindus, but 
the Hindu law has always regarded gifts for religious or charitable purposes as exempt 
from the rule against perpetuity (a). A Hindu can make a permanent endowment for 
maintaining a sadavarat for giving food to travellers (1) ; or for the performance of religi- 
ous ceremonies (w) ; or for the endowment of a university (v) ; or of a hospital (tv) ; or a 
sadavarat for giving food to Brahmins ( x ). He may even make a permanent gift for the 
establishment and worship of an idol (y), for the English law as to superstitious uses does 
not apply in India ( 3 ). A gift in favour of an iclol which would be invalid in English law 
is not only lawful (a), but is highly commendable in Hindu law (b). But if the object of 
the gift is uncertain it cannot take effect ; and so the Privy Council have held that a gift 
for “ dh&ram ” is void, the word meaning law, virtue, legal or moral duty (c). For the 
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fMMKm a gift for the spread of the fiindu religion has been held to be void (d), A 
for aoqa iaula tionjgf income for charitable purposes is valid in* Hindu law r 
it infringes the due against perpetuity (e). 

Mahomedanlaw.— The section does not apply to Mahomedans, but Mahomedan 
law allo^g property to be tied up in perpetuity for religious or charitable purposes. A 
permanent dedication of property to such objects is called wakf. Instances of wakfs 
are the performance of Kadam Sharif ceremonies (/) ; repairs of imambaras (g ) ; reading 
the koran in public (h) ; or the performance of death ceremonies of th$ settlor (i). In 
a Bombay case (j), West, J., said that objects which would be regarded as superstitious 
uses in English law were commendable under Mahomedan law. Mahomedan law allows 
property to be tied up in perpetuity by family settlement provided the ultimate gift 
after the extinction of the ffSmily is to charity. Suoh illusory wakfs were held by the 
Privy Council to be invalid ( k) f but the practice has received legislative sanction in 
the Mussulman Wakf Validating Act 6 of 1913, to which retrospective effect has been 
given by Act 32 of 1930. A direction for accumulation of income infringing the law 
against perpetuity has boon held valid in a wakf (l). 


Vested Interest. 


19 . Where, on a transfer of property, an interest therein 
is created in favour of a person without 
specifying the time when it is to take effect, 
or in terms specifying that it is to take effect forthwith or on 
the happening of an event which must happen , , suclfemtere.st is 
vested, unless a contrary intention appears from the terms of 
the transfer. 


A vested interest is not defeated by the death of the 
transferee before he obtains possession. 

Explanation . — An intention that an interest shall not be 
vested is not to be inferred merely from a provision whereby 
the enjoyment thereof is postponed, or whereby a prior interest 
in the same’ property is given or reserved to some other person* 
or whereby income arising from the property is directed to be 
accumulated until the time of enjoyment arrives, or from a 
provision that if a particular event shall happen the interest 
shall pass to another person. 


(1) Vested Interest. — Vested interests as defined in this section arc to be distin- 
guished from contingent interests as defined in seo. 21. When an interest is vested the 
transfer is complete, but when an interest is contingent- the transfer depends upon a 
condition precedent. When that condition is fulfilled the transfer takes effect jand the 
interest is vested. If the condition refers to an event, whioh is certain to occur, th e interest 
dependent upon it is not contingent but is vested. If it is an unpertain event it is contin- 
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gent, for the oondition may never be fulfilled find the t rentier may never take 
Thug a gift td A on the death of B creates a vested interest in A even during B's P 
for there is nothing more certain than death. But a gift to A ’$h the marriage of Si 
only a contingent interest, for B may never marry ; but that contingent Interest jj 
vested if and when B marries. 


The distinction between a vested and a contingent interest may seem simple, but in 
practice it is not always easy to distinguish the one from the other. The difficulty arises 
from the fact that a vested interest is not necessarily in possession. An interest may be 
vested and not yet in possession in any one of the throe oases referred to in the Rxplana* 
tion, i.e., (1) by a provision postponing enjoyment, or (2) by the intervention of a prior 
interest or (3) by a provision for accumulation. Again an interest may be vested although, 
it is liable to be divested by a condition subsequent. The difference between a oon- 
dition precedent and a condition subsequent is that when tip oondition Is precedent the 
estate is not in the grantee until the condition is performed, but When the oondition Is 
subsequent the estate vests immediately in tho grantee and] remains in him till the 
^condition is broken. Conditions subsequent are dealt with in sees. 28 and 31. The 
question whether an interest is vested or contingent arises most frequently in' wills and 
is best explained by the illustrations to the corresponding section in the Indian Succes- 
sion Act quoted below. 


^ (2) Indian Succession Act. -Illustrations of Vested Interest.— The correspond#, 

ing section of the Succession Act, Is sec. 119 of tho Indian Succession Act, 1925 (see. 10ft 
of the Indian Succession Act, 1865). To it are appended the following illustrations 

(i) A bequeaths to B 100 rupees, to be paid to him at tho death of (7. On A 1 a death 

the legacy becomes vested in interest in B, and if he dies before < 7 , his 
representatives are entitled to the legaoy. 

(ii) A bequeaths to B 100 rupees, to be paid to him upon his attaining the age of 18. 

On A' a death the legaoy becomes vested in interest in B. 

(iii) A fund is bequeathed to A for life, and after his death to B. On the testator** 

death the legAcy to B becomes vested in interest in B. 

(iv) A fund is bequeathed to A until B attains the age of 1% and then to B. Tho 

legacy to B is vested in interest from the testator's death. , 

(v) A bequeaths* the whole of his property to B upon trust to pay oertain debts out 

of the income, and then to make over the fund to C. At A ' s death the gift 
to O' becomes vested in interest in him. • 

(vi) A fond is bequeathed to A , B and O in equal shares to be paid to them on their 

attaining the age of 18, respectively, with a proviso that, if all of them die under 
the age of 18, the legacy shall devolve upon D. On the death of the testator, 
the shares vested in interest in A, B and O, subject to be divested in ease 
A, B and O shall all die under 18, and, upon the death of any of them 
(exoept the last survivor) under the age of 18, his vested interest pa s s es , so 
subject, to his representatives. 

In Illustration (i)the interest of B takes effect on the happening of an event that is 
oertain and so it is vested. 

In IBustesthm (ii) the interest is one of which the 1 | tf| j MJn t«ls postponed. It 
Wmtokm the well settled rule that the words “to We paid ^nijfe esyable ” eft a certain 
agedo not render m bequest contingent (u»). On the oflBt gift “ af” a certain 
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or “If” or “wh 
agent (»), m is ■! 
?H£ws. See.. 21, 


hen certain agfia attained, or upon attaining a certain age, is 
is shown % the seoCnd lllnstntion to ate. 120 of the Indian Sncoeeeion 

nmw- 

Igillnrtratkm (iii) a prior inteiMt intervenes, but the leg&oy is vested as the determi- 
nation of that prior interest is a certain event. 


In illustration (iv) it might be supposed that P’s interest was contingent on his attain- 
ing the age of 18, but it is construed as a gift to A for a term of years with remainder te 
B. This as applied to devices of real estate is known to English lawyers as the rule in 
Boraston ' s case (o). It rests on the principle that the law favours the vesting of estates. 
In j Blackwell v. Blackwell (p), Pollock, M.R., quoted with approval the following passage 
from Hawkins on Wills : — “ In the construction of devises of real estates, it has long been 
an established rule for the guidance of Courts • • . that all estates are to be holden 
vested, except estates in the devise of which a condition precedent is so dearly expressed, 
that the Court cannot treat them as vested without deciding in direct opposition to the 
terms of the will.*' In this matter the law in India makes no distinction between real 
and persons! property. The rule applies here both to immoveable and moveable property. 


In illustration ( v) there is a devise after the payment of debts. The payment of debts 
postpones enjoyment but the interest vests immediately. Jarman says that such a 
devise oonfers an immediately vested interest, the payment of debts constituting only 
a charge (q). 

4 

In illustration (vi) the words “ to be paid ” import [as in illustration (ii)] a vested 
interest, but that interest is liable to be divested on the happening of the event specified 
and vested in another person. This is an instance of a conditional limitation, t.e., an 
interest liable to be divested by a condition subsequent and vested in some one else. 
Conditional limitations are the subjeot of sec. 28. 


(3) Enjoyment postponed. — A condition postponing enjoyment does not prevent 
the interest vesting immediately; but it is itself void for repugnanoy after the 
transferee has attained majority (r). 


Illustration . 

A transfers property to B in trust for C, and directs B to give possession of the 
property to C when he attains the age sf 25. G has a vested interest and is entitled te 
possession at the age of 18. 

§ In the leading English case of Gosling v. Gosling (s) Vice-Chancellor Wood said : — 
“ The principle of this Court has always been to recognize the right of all persons who 
Attain the age of 21 to enter upon the absolute use and enjoyment of the property given 
to &em by wilf, notwithstanding any direction by the testator to the effect that they 
are not to enjoy it until a later age unless, during the interval, the property is given for 
the benefit of another.” Accordingly in Lloyd v. Webb (t) a testator dying in 1886 left 
the whole of his property to his only adult son, subjeot to certain legacies and an annuity 
to hit wife, but direoted the trustees not to allow the son to enjoy it until 1800. TheCourt 
held that the son took an immediate vested interest and that the restriction was void. 
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In Harris r. Brown (u) a proviso in a wiUwatf£h*t until theeldest of two deviseee;i 
majority M the estate shall remain in the hands of the expositor absolutely t 
purposes *’ — but the Privy Counoil said that those words merely pointed to 
and enjoyment of shares already vested. The appointment of an exeoutor or glaidian 
during the minority of the devisee with a direction to hand over the property on his 
attaining majority does not postpone the vesting of the bequest (v). When the ririris 
of an adopted son are curtailed by an agreement giving the widow of the adoptive fether 
the right to enjoy the property during her lifetime, the interest of the son is a vested 
interest whieh he can dispose of (ti). 


Illustration. 

A executed a deed of gift in favour of B r but directed that B was not to take 
possession of a portion of the property until after the deaths of A and A 1 * wife. B has 
a vested interest, enjoyment only being postponed : Bachman v. Baldco (1919) 21 0.0. 
312,4810.396. 

(4) Prior Interest. — A prior interest does not postpone the Veiling of the 
subsequent interest. This is the case put in illustration (iii) to sec. 119 of the Indian 
Succession Act, 1926: “ A fund is bequeathed to A for life, and after his death 
to B. On the testator’s death the legacy to B becomes vested in interest in J5." The 
expression “after his death ” refers to the time when the gift becomes reduced to 
possession, and not to the time when the interest vests. A bequest to A from and 
after his attaining the age of . 18 is prima fade contingent because it is postponed 
until the happening of an evenlfahioh may never happen. But a bequest to Bfor life and 
then to A from and after the death of B vests immediately in A, for enjoyment is 
postponed until the termination of a life estate, an event which must happen {x). In 
Rewun Peraad v. Radha Beeby (y) a case deoided under Hindu law, the testator gave 
his wife a life estate, and after her death one moiety of the estate to his brother B, 
and the other moiety to his sons C and D. B and 0 died during the lifetime of the 
widow, but as their shares were vested, and as O and D took as tenants in common, C*s 
widow was entitled to succeed to C’s share. In Bhagabati v. Kali Charan (z) the bequest was 
to the mother for life, then to the wife for her life, and then to the nephews, and it was 
held that the nephews took a vested and transmittable interest on the death of the testator. 
In ChunUal v. Bai Midi (a) there was a bequest to a widow for life and then to a daughter 
and the daughter took an immediate vested interest. 

Illustration. # 

Property is settled in trust for A for life with a direction to the trustees to pay A 
Rs. 2,000 a year out of the rents and profits and to apply the balance to the dischaigeof 
a mortgage ; and after A’s death to convey the land to B. Although B may not survive 
A , yet 2Ti a interest is vested in A's lifetime : U Zoe v. Ma Mya May (1930) 127 1.C. 170, 
(’30) A. R. 184. 


(51 Accumulation of income.— A direction for accumulation of income if in i 
of the period sanctioned by sec. 17 is invalid for the excess. Within the limits sanctioned 
by the section it is a provision for the postponement of enjoyment ; and as suck it does 

4. 54, 10 L CL 541 ; 
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ppstponethe vesting of the interest (Ip The first illustration to sec. 66 of the Trusts 
| t of 1882 chows that a direction for the aoonmnlation of the inoome of a minor is 
tmive after he attains'lhajority. 


(6) Conditional limitation. — A provision that if a partionlar event shall happen 
the interest shall pass to another person is what is called in English law a conditional 
lindtathm. A conditional limitation divests an estate which has vested and vests it in 
another person. A condition subsequent divests an estate whioh has vested and revests 
It in the grantor. Section 28 treats of conditional limitations, while conditions 
subsequent are dealt with in sec. 31. 


A conditional limitation therefore does not prevent an estate from vesting ; for on the 
contrary the condition itself implies that the estate whioh preceded it had vested. This is 
explained in Sundar Bibi v. iiajendra Narain (c). In that case the terms of a compromise 
provided that L should have an estate for life, and that after his death R was to be full 
owner of thngetate, if he survived L ; but that if he did not survive L, the estate would 
pass to R'b lSeal male descendants according to the rule of primogeniture. Before the death 
of L the question arose whether R had only a contingent interest, or a vested interest 
whioh oould be attached. Now if the provision had been merely this that the estate would 
pass to R, if he survived L and nothing more had been said, there can be no doubt but 
that R would have had an estate contingent on his surviving L. But the further provision 
of a gift over to another person was a conditional limitation whioh had the effect of vesting 
the estate in R . The reason given by the Court was that the condition affeoted the reten- 
tion of the interest and not its acquisition. R thereforettook a vested interest liable to 
be divested if he did not survive L, A very similar case is Raja Lai Bahadur v. Rajendra 
Narain (<Z). A compromise between two brothers L and R provided that L was to have 
a life interest and that if R survived L , R would be 1 permanent owner with powers of 
transfer and transmitting inheritance ’, but that if R did not so survive, 1 his male des- 
cendants according to the rule of lineal primogeniture will be entitled to the said property 
This was held to confer, not a contingent, but an immediate vested interest in jR, although 
the estate tail in the event of R not surviving L was probably invalid. A condition 
precedent followed by a gift over is generally construed as a conditional limitation so as to 
favour the vesting of the prior estate. This is known to English lawyers as the rule in 
Edwards v. Hammond (e). See note (4) under sec. 21, “ Condition precedent construed 
£ as condition subsequent.” 9 


(7) Time Of veBting. — As Boon as the transfer is complete the interest vests. 
Words are to be construed according to their ordinary meaning and no particular form of 
frords is neoessary to effect a vesting (/). 


(7 Wr Power of appointment. — A power of appointment confers upon the donee of 
thepowdr a right of disposition of the property of the creator of the power, i.e., the appoin- 
tcr. The power may be either general, to appoint to any one the donee pleases, or special 
to appoint to anyone of a specified class of persons. The appointee, or person in whose 
favour tiie donee exercises the power derives title from the creator of the power and not 
from the donee. But the property vests when the power is exercised and not when it is 
created (g). Until the power is exercised the property does not vest in the donee of the 
power ; but if there is anj^pendent gift to a class with a power to apportion the dunes 
of each membeltc&the oSMtiPte property vests by virtue of the gift even though the power 
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is not exercised (3). Again the power may he snoh that it is the duty of the doneeto 
e acer o iee it, and in that oaee if there is no gift orer (»), the Court will imply a gift for 
the objects of the power (i). v 


(8) Contrary intention. — The grantor may however speoify the time of vesting (k ) ; 
for under see. 5 a transfer may be not only in the present but also in the future (I). But 
the time of vesting eannot be beyond the period allowed by the rule against perpetuity. 
In the case of In re Wrightson, Battie Wrightson v. Thomas ( m ), the testator by a oodioil 
to his will directed that no devisee should have a vested interest or be entitled to possession 
until attainment of the age of 24. This provision invalidated the future interests given in 
the will. 


(9) Death Of transferee. — When an interest is vested it beoomes the property of 
the transferee and is, under sec. 6 transferable by him even before he has obtained posses* 
sion s for a transfer of property not in possession is effective. If the transferee dies, his 
interest vests in his representatives whether or not he has obtained possession (a). In 
English law a bequest to A payable at 21 is vested, and if A diesgfoder 21 his 
representatives are entitled (o). ™ 


(10) Hindu law. — The amendment of sec. 2 makes sec. 19 applicable to Hindus. 
Sec. 100 of the Indian Succession Aot, 1865, was applied to Hindu wills by the 
Hindu Wills Act, 1870 ; and seo. 119 of the Indian Succession Aot, 1925, Is applied to 
some Hindu wills by sec. 57 and Schedule HI of the same Act. The principle of the 
section has always been recognized by Hindu law and some of the cases noted were 
decided under that law. The*caso of Gosling v. Gosling (p) has been followed in cases 
decided undid* Hindu law. Thus in Gosavi Shivgar v. RiveU-Camac (g) there was a 
bequest of property to a minor with a direction that it should not be given to 
him till he attained the age of 30, but the direction was held to bo inoperative after 
he attained majority. On the other hand as there was a charge on the income for 
the maintenance of another disoiple the trustee was allowed to retain the corpus till the 
age of 30, paying the devisee the whole income subject to the charge. In Bam Kaur 
v. Alma Singh (r) the testator devised his estate to his sons and directed that the 
widow should manage it during her lifetime, but it was held that the estate vested 
immediately in the sons, and as the widow was given no prior interest they were 
entitled to immediate possession. On the other hand in Srinivasa v. Dandayudapani (e) 
there was a bequest to a daughter with a direction to enjoy the income and pass the 
corpus intaot to her son. The daughter took a vested interest but the direction was ineffeo* 
tive and the son who predeceased her took no interest at all. It has also been held under 
Hindu law that the creation of partial trusts and charges will not postpone the vesting In « 
possession (t). When a testator made a provision for an allowance to his wfffow and 
directed the estate to be divided by the executors between themselves at he^8§eth,the 
exeoutors took an immediate vested interest although they died before the mfow (a). 


(*) Lambs* v. ThtmiUs (lSe^LE^K^. 161_; 


JMwt. Ornrnrm (18671 LR.SOP. 
uTTframi v. DamMj ite) u ch. d. 
444; In rs Mausts Smmmt, UsOtr v. 
Most* (1611) 1 0b. 881. 


<*> (tUmOlw. d s w>gy (1816) £ Her. 88. 

<0 jewnHfo v. Jkhtt Bnsm ( 1908)81 Bern. 
30*19* 

(•> (1804) 04*. 06. 

<»> 8ss m ss w i tfw (t) to i. ue^t 


<*> 


WUUamty. CM (1861) 4 Be O. A 8dl 478 ; 

r, Ooitmisr v. 8km (1807) 


In r§ O * Mi 
1 Ch. 470. 

ip) (I860) Johns 865. 

(S) *(1888) IS Bom. 468; Bns sM S g v. 

Mo? (1801) 86 Bom. 810. 

(f) (18*7J 8 Lah. 181, 108 X4J. 606, C*7) AX. 

(«) (1686)1*1 
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bequest to a daughter ofahouM after the mortgage debt has been paid is not contingent, 
b0mate§ a praeat vested interest (r). P- 

(11) ifahomedan law. — Sunni law doee not recognize an estate for life with a 
waited remainder (tr). There is some doubt as to whether the law on this point has been 
altered by the decision of the Privy Council in Amjad Khan v. Ashraf Khan (a). It 
led to a difference of opinion in a Bombay case (y). Such estates are reoognized 
in ahia law (z) and in the case of a talukdari estate owned by a Mahomedaa 
family in Oudh (a). A life estate with a vested remainder is reoognized both for Shias and 
Sunnis by the Mussalman Wakf Validating Aot, 1913, in the case of wakfs. 


20 . Where, on a transfer of property, an interest therein 
is created for the benefit of a person not 

squires vested interest then llVlIlg, he acquires UDOI1 hlS birth 

unless a contrary intention appears from the 
terms of the transfer, a vested interest, although he may not be 
entitled m tiie enjoyment thereof immediately on his birth. 

Wben unborn person acquires vested Interest on transfer for bis benefit.— 
An interest created for the benefit of an unborn person vests as soon as that person is 
bom. Thus if A settles property on himself and his intended wife for their joint lives 
.and then on the eldest son of their marriage, the son takes a vested interest as soon as 
he is bom. It matters not that he is not entitled to possession during the lifetime of his 
parents. Nor will the vesting be affected by a provision that if his parents die during 
his minority, the trustees should not deliver possession to him until be attains 
majority. 

Under sec. 13 it is neoessary that the estate which vests in the unborn person must be 
the whole remainder. In English law it is possible to limit an estate to A for life, then 
toil’s unborn eldest son for life, and then to B. In this case until A ’s son is bom the -estate 
vests in A with a contingent remainder to his son with a vested remainder to B. But 
■as soon aB the son is bom, the estate is in A with a vested remainder to the son, with a 
vested remainder to B. But under this Aot the interest of the son fails by reason of sec. 13 
-and that of B fails under sec. 16. 


A contrary intention that the estate shall not vest at birth may appear as when the 
interest is contingent, e.gr., a transfer to 4 and B for their joint lives and then to the son 
of their intended marriage who shall first attain the age of 18. 


Under Hindu law as amended by Statute, no transfer or bequest by a Hindu shall 
tie invalid by reason only that any person for whose benefit it may have been made was 
bom at the date of such disposition. See sec. 13, note (6)» 

2 i. 


Where, on a transfer of property, an interest therein is 
created in favour of a person to take effect 
only on the happening of a specified uncer- 
tain event, or if a specified uncertain event shall not happen, 


Contlngenti nterest. 


<•) 

<fl> 


7 \ v. Mohantriihm (1926) 98 I.C. 

lfl, ('26) A. M. 646 ; Subramaniam v. 
Sa b n mnta m, tape*; cf. Illustration (v) 
tos. 119,1. Sue. A, 1986. 

AIM WMi v. JftrmMbt (1885) U CM. 
587, ti I. JL 81. 

(IMS) HLi. 218, t look 80S, U< IX). 406, 
(£89) A. PC. 149. 


(y) RatocUnbif 
(*) 


ikuIMMt. F«u.f AM* (1858) 67 Bon. 757, 
55 Bom. L. £ <48, 148 t 0. 82, (>53) 
AB.884. 

▼. J» AM AN 0505) 82 
78; Siral Hum to t. MuAtf 
18&8) N IA 182, 84 0.0. Ml, 
" Ihmm v. 


> (1966) 146 


(•) AbdmlQa yv m v. AbMKal 
1.0. no, (*88) A.O. 439 

m ■ 
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such, person thereby acquires contingent interest in thq S.H 
property. Such interest becomes a vested interest, in the former 
case, on the happening of the event, in the latter, when tha« 
happening of the event becomes impossible. 

Exception . — Where, under a transfer of property, a person 
becomes entitled to an interest therein upon attaining a parti- 
cular age, and the transferor also gives to him absolutely the 
income to arise from such interest before he reaches that age, or 
directs the income or so much thereof as may be necessary to be 
applied for his benefit, such interest is not contingent. 

(1) Contingent Interest — The distinction between a contingent interest and a 
▼ested interest has been explained in note (1) to sec. 19. If the transfer is Mjjbjeot to a 
condition precedent there is no transfer at all until the condition is fulfilled. Mil then the 
interest is contingent on the condition being fulfilled. When the condition is fulfilled, 
the transfer takes effeot and the interest becomes vested. See the illustrations given in 
note (2) below. 

The specified uncertain event may be one which depends upon the will of the intended 
transferee, e.g., marriage, exeoutiofl of a deed, or payment of a sum of money. The 
performance of suoh conditions is the' subject of sec. 20. 

(2) Indian Succession Act— Illustrations or contingent interest.— The 

corresponding section of the Indian Succession Act, 1925, is sec. 120 (sec. 107 of the 
Indian Succession Act, 1806). The following are the illustrations to that section : — 

(i) A legacy is bequeathed to D in case A, B and 0 shall all die under the age of 

18, D has a contingent interest in the legacy until A, B and C all die under 
18, or one of them attains that age. 

(ii) A sum of money is bequeathed to A 14 in case he shall attain the age of 18 *’ 

or “ when he shall attain the age of 18. 1,1 A’ a interest in the legacy Is 
contingent until the condition is fulfilled by his attaining that age. 

(ill) An estate is bequeathed to A for life, and after his death to B if B shall then 
be living ; but if B shall not then be living to C. A, B and 0 survive the 
testator. B and C eaoh take a contingent interest in the estate until the* 
event which is to vest it in one or in the other has happened. 

(iv) An estate is bequeathed as in the last case supposed. B dies in the lifetime of 

A and C. Upon the death of B, C acquires a vested right Id obtain possession 
of the estate upon A' s death. 

(v) A legacy is bequeathed to A when she shall attain the age of 18, or shall marry 
* under that age with the consent of B, with a proviso that, if she neither 

attains 18 nor mqrries under that age with JET* consent, the legacy shall go to C. 

A and C each take a contingent interest in the legacy. A attains the age of 18. 

A becomes absolutely entitled to the legacy although she may have married 
under 18 without the oonsent of B. 9 

(vi) An estate is bequeathed to A until he shall marry and after that efent to J8. 

SV interest in the bequest is contingent until the condition is fulfilled by 
AVmanying. # 
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U (vii) An estate is bequeathed to A until he shall take advantage of any law for thi 
relief of insolvent debtors, and after that event to B. B'a interest in the 
bequest is contingent until A takes advantage of such a law. 

(viii) An estate is bequeathed to A if he shall pay 500 rupees to 2?. A’s interest in 
the bequest is contingent until he has paid 500 rupees to B. 

(ix) A leaves his farm of Sultanpur Khurd to B, if B shall convey his own farm of 

Sultanpur Busurg to C. B' s interest in the bequest is contingent until he 
has oonveyed the latter farm to C, 

(x) A fund is bequeathed to A if B shall not marry C within five years after the 

testator's death. A* s interest in the legacy is contingent until the condition 
is fulfilled by the expiration of the five years without B’s having married C, 
or by the occurrence within that period of an event which makes the fulfilment 
of the condition impossible. 

{xi) A fund is bequeathed to A if B shall not make any provision for him by will. 
^EKe legacy is contingent until jB'b death. 

(xii) A bequeaths to B 500 rupees a year upon his attaining the age of 18, and directs 
that the interest, or a component part thereof* shall be applied for his benefit 
until he reaches that age. The legacy is vested. 

(xiii) A bequeaths to B 500 rupees when he shall attain the age of 18, and directs 
that a certain sum, out of another fund, sfiall be applied for his maintenance 
until he arrives at that age. The legacy is contingent. 

In illustration (ii) the instances follow English cases which hold that a bequest 
4 ‘at ” a given age (6), or “upon attaining” or “ as ” the legatee shall attain, or “ after " 
his attaining a given age (c) is prima facie contingent. 

In illustration (v) the conditions are in the alternative and it is sufficient if one is 
fulfilled. This recalls the case of Austen v. Halsey (d). 

In illustration (vii) the condition of defeasance on insolvency is a condition subsequent 
as regards A, but a condition precedent as regards B. Such a condition is invalid in a 
transfer inter vivos, see sec. 12 and the note thereon. 


In illustration (x) the condition is & negative condition which is discharged by the 
event becoming impossible. The marriage of B and C would be rendered impossible 
by the death of either party or by the marriage of B or C with another person. See in 
Shis connection illustration (ii) to sec. 136 of the Indian Succession Act, 1926, and the 
note on sec. 12 of this Act. 


In illustrations (xii) and (xiii) the exception to the section is referred to. In illus- 
tration (xiii) the income is of another fund and so the exception does not apply. 

(3) Additional Instances of contingent Interest.— The following are some of 
the decisions on contingent interest illustrating contingent interests occurring in 
wills.— • 


(1) Bequest to a daughter for life and after her death to her lawful children who 
being a son shall attain the age of 21, or who being a daughter shall attain 
that age or marry— Held that the interest of a son was contingent tQl he 
attained the age of 21 and then became v&ted’ (e). 


<6) MapUHn v. Cheales (1711) Pre. Ch, 315. 

<0) Xcsfcrv. Robinson (181 7) 2 Her. 858 ; Hansom 
•v. Graham (1802) 6 Vea. 289; Davies 
v. Mr (1842) 5 Beav. 201. 4 


{d) (1842) 18 Vet. 125. . 

(e) Bm sst WiUiam Adams *. Mrs, , 
48 Mad. L. J. 707, 90 1.0. 6, V&i 
.... 599. 
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(2) Bequests to five eons in equal shares with a condition that in the event of any 4 

son dying without sons or son’s bom, his share will he taken by the surviving 
sons — Held that each son gets a life-estate, but the absolute estate of each 
son was contingent on his death leaving a son or a son’s son {/). v 

(3) Bequests to wife and son whom she was empowered to adopt, with a provision 

that if she died without adopting a son or if the son died in her lifetime, the 
estate should pass to a sister’s son. Held that tho nephew had a contingent 
interest which was vested when the adopted son died without issue in the 
lifetime of the widow (g). 


(4) Condition precedent construed as condition subsequent. — A condition 

precedent, when followed by a gift over, is sometimes construed os a condition subsequent 
so that the interest dependent on it is not contingent but vested. Thus a devise to A 
“if” or “when” he attains tho ago of majority with a gift over in the event of liis dying 
under that age has been held to bo a condition subsequent so that .4 takes a vested 
interest liable to be divested by his death under tho age spocilied. This is known to 
English lawyers as the rule in Edwards v. Hammond (/#). Similarly a devise to >1 if or 
when he shall attain a given age, with a limitation over mi his death under that ago 
without issue, confers a vested estate on A defeasible only in the event of his death 
without issuo under the specified age (i). Tho English Courts have adopted two rules 
of construction, namely (1) that the gift of tho income of the same fund, until the con- 
tingency happens, to the very person who will on attaining a particular age take the 
fund makes tho gift of the fund, Apparently contingent upon tho attainment of that age, 
a vested interest, and (2) that a gift over upon failure of a prior gift may have tho effect 
of converting tho prior gift apparently contingent, upon attainment of a particular ago 
into a vested interest subject to be divested on the death before that age. Tho first 
of tho above two rules of constructions has been adopted in India by tho exception to 
sec. 21. The second rule has not been adopted in any section of this Act or tho Succes- 
sion Act. It is submitted that in such circumstances there is no reason for importing 
hero the seoond rule about which the English Courts have taken divergent views. This 
opinion lias been expressed in a recent Calcutta case ( j). 


But the rule in Edwards v. Hammond docs not apply if tho attainment of a given age 
4 H is part of the description of the devisee as in the caw of a devise to such of tho children 
of A as shall attain a given ago and then a gift over (/•). In Baltin v. Baltin (l) Wilson, 
J., said that in tho case of “ words of contingency occurring in the description of 
the class of persons to take, a men) gift over is not sufficient to change their moaning.*' 

(5) SpS8 succession^. — A mere apes succession is is neither a contingent into vest 
nor a vested interest (m). 

(6) Exception.— Illustrations of the exceptions are given in sec, 120 of the Indian 
Succession Act, 1925, and have already been quoted ; see note (2) abovo and ills, (xii) and 
(xiii), and oontrast ill. (xii) with ill. (xiii). Under the exception there must be either 
n gift of the interest or a direction to apply the whole or part of it. The gift of interest 
in a legacy involves an immediate gift, for the particular legacy has to bo immediately 


(/) Soorjeemonev Dosses v. Dcnobundoo Mullick 
(1802) 9M.LA. 128, s. c. 8 M.I.A. 528 ; 
Qurueomi v. Siookomi (1888) 18 Had. 
847, 22 I.A. 119 (Uft-estste to daughters 
but absolute estate contingent on their 
having Issue) ; Bed Komota v.WsmuktuUser 
(19241 28 Bom. L.&. 249, 89 UO. 820, 
CM) A B. 860 (ditto). 

(f ) JMkamdns v. Ammmdrm (1916) 48 OaL 
. 48 LA. 12, 84 tC. 892 on app. from 
H 41 CsL 642, 24 1c. 488. 


(«) 

<0 

(/> 

<*> 


(1083) 1 JS, & Jr. ». It. 884 If. 

Phipe v. Askers (1886-42) 9 Cl. A Fin. 688. 

Kami Lai v. Kumar Purendu Nath (1948) 

61 C.W.JT, 227, 

'rz&sr«mss;Ar tn, *‘ 

<i8ai)7aa.su. V 

M** ff«w*r<uos) sffc'. 
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separated from the bulk o£$ke property hr order to provide for the interest (n). If 
tl|ere is no gift of the inoome, there must be a direction to apply it for the benefit of the- 
minor. In Englishlawa mere power to apply inoome for maintenance has in some case* 
been held to be insufficient (o) ; but a direction to trustees to apply the income in whole 
or in part will raise aninference in favour of vesting (p). 


The exception in the corresponding section of the Indian Succession Act, 1865, was 
considered in a case before the Privy Council ( q ). A Pars! by will appointed his brother 
his executor, and directed him to bring up and maintain the child which his wife was 
expecting and to maintain himself and the family “ out of my property and effects.” If 
the child was a son the will directed that he “ shall be cherished and maintained and 
educated and when he comes of age my executor shall make over the whole of my 
remaining properties to my son." Their Lordships 1 held that the oase was not within the 
exception, (1) because there was no gift out of any ascertainable fund to the son, (2) 
'because the executor was to maintain not only the son but also the whole family, and (3) 
because he was entitled to spend not only the income but also the corpus . It has been 
held that the exception applies only to the case where a fund is given to a person 
44 on his attaining a particular age." It has no relation to any other contingency 
e.g. f his surviving a named person (r). 


The exception makes no reference to gifts to a class, but the same rule has been 
applied in England to gifts to a class (*). The exception has no reference to gifts to a 
contingent class, and it is submitted that in India the principle of the exception cannot 
be extended to a gift to a contingent class. See note under sec. 22. 


22 . Where, on a transfer of property, an interest therein 
, is created in favour of such members only 

Transfer to members of * in , . . . . <■ * 

a da m who attain a parti, of a class as shall attain a particular age, 
m “**’ such interest does not vest in any member 

of the class who has not attained that age. 

(1) Contingent Class. — The case dealt with in this section is a gift to a contingent 
class. This is not the same thing as a gift to a class on a contingency. Thus a gift to 
the ohildren of A in case B dies without issue is a gift to a class on a contingency. But 
a gift to suoh of the children of A as shall attain the age of 18 is a gift to a contingent 
dass. No child of A has a vested interest until he has attained that age (/), and until 
then he does not completely answer the description of the transferee (u). Until then his 
interest is contingent even though there may be a gift over. See note (4) under sec. 21, 
44 Condition precedent construed as condition subsequent." 

- (2) Ascertainment Of Class. — For the ascertainment of a class the rule is that the 

objects of the testator’s bounty should be ascertained as soon as possible. In the case 
of a gift to the ohildren of A when they attain the age of 18, the class is ascertained when 




<fi) Bawdry v. Gedda (1880) 1 Eos. A My, 208 
Approved by Baoktar, J., In Re Eunbwn* 
heme (Lora), Wilson v. Nunbunholme 
(191211 Ch* 489, 496 ; Bolding v. Stnmgell 
(1918) 48 L.J. Ch. 208. 

(o) to Winds, Tucker v. Winds (1896) 2 Ch. 
711 s In re Busker, Busker v. Barker 
(1880) 16 Ch. D. 44 ; In re MenUt* Mentis i 
v. Croosman (1891) 8 Ch. 197 ; Sewduyal 
v. mm Trustee (1081) 68 CaL 768, 
4 iS. 486, (’*) A.O. 661 (obiter). 


Ch. 


1841 


Feu v. Boa (1878) L.E. 19 Ea. 186 ; 
Tumey,JTunuy v. Turney (1899) 2 
789 rsr WiXHame, WilEXne v. Witti 


Ch. 180 ; Jte Vesher , Foster v. 


Vsther (1922) 2 Ch. 821 ; In re Blackwell, 
Btackiodl v. BtaekweU (1926) l Oh. 228 r 


228, 229 per Wsnlngton, LX 
(7) Ba d ae kanji v. I bai (1826) 49 Bom. 167, 
62 LA. 96, 84 1.0, 892, C26) A. EC. 27 ; 
Xsmui Led v. Emm Pusnendu Noth 
(1946) 61 aw Jf. 227. 

(r) Bcmker v. Administrator General ef Bengal 
(1944) A.Pa 67, 71 I.A.98. 

(«) Fan ▼..Far. supra. 

m Bull v. Prichard (1826) 47, 1 Eu«a. 218; 
Leake v. Bebimon (181 7) 2 Her. 868; 
Thomas v. WBberfane (1862) 21 Baev. 

(«) Dujfidd v. DufflHd (1826-29) 8BU. 280. 
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the first ohild of A attains Ji8 ( and no child bom after that tdKio can take (v), Similar ly If 
the gift is to if for life, and then to snoh of B* s children as attain the age of IS, then If 
a ehild of E has attained the age of 18 in A’a lifetime, the olass is ascertained on the death 
of A,and no child born after A'b death can take (to). In the first oase the olass oonsists of 
the children of A who are in existence when the first ohild of A attafts the age of 18. In 
the seoond case the class oonsists of the children of B in existence at the death of A, 
provided one of them has attained the age of 18 in the lifetime of A, If no of 
B has attained the age of 18 in the lifetime of A, any ohild of B bom before the first 
child of B reaches 18 becomes a member of the class subjeot to his attaining the age 
of 18. 


a, if 


(3) Not Contingent. — If the gift is to the children of A to be divided among them 
when they attain the age of 18, there is no contingency at all, and the children take an 
'immediate vested interest (x) and enjoyment only is postponed. 

• 

(4) Indian Succession Act. — The corresponding section of the Indian Succession 
Act, 1026, is sec. 121, (s. 108 of the Indian Succession Act, 1865). The illustration to 
that section is as follows : — 


“A fund is bequeathed to such of the children of A as shall attain the age of 18, 
with a direction that, while any ohild of A shall be under the age of 18, the 
income of the share, to which it may be presumed he will be eventually entitled, 
shall be applied to his maintenance and education. No ohild of A who is under 
the age of 18 has a vested giterest in the bequest. ” 

(S) Exception to sec. 21 not applicable to contingent class.— Compare the J 

above illustration under sec. lift of the SuooeMion Act with ill. (xii) under me. 120 of that 
Act which explains the meaning of the exception to the last mentioned section. It will 
be at once dear that the exception to sec. 120 does not apply in the oaso of a bequest to a 
contingent class, for in spite of the provision for maintenance the interest is not vested. 

Although no illustrations are given under geos. 21 or 22 of the Transfer of Property 
Act the meaning of those sections must be the same as those of the corresponding secs. 

120 and 121 of the Indian Succession Act as explained by the illustrations. It follows, 
therefore, that the exception to sec. 21 docs not apply in the case of a contingent darn, 
for in spite of a provision for maintenance the share is not vested. It has been so held 
in a recent Calcutta case (y). In DeSouza v. Vaz (z) Farran, J., said — “The same rule, 
however, does not apply where there is a gift of an entire fund payable to a elms of per- 
sons equally upon their attaining a certain age*. There a direction to apply the income 
of the whole fund, in the meantime, for their maintenance does not create a vested in* 
terest in a member of the class who does not attain that age. " # 


23* Where, on a transfer of property, an interest therein is 
to accrue to a specified person if a specified 
h.p p .nto g ^n i .pedfled uncertain event shall happen and no tune 
a mm,. jg mentioned for the occurrence of that event, 

the interest fails unless such event happens before, or at the 
same time as, the intermediate or precedent interest ceases to 
•exist. 




(*) nsrwl f. M A M^UJk^U Ta. 




401. 


1) 3 Bio. 


<») in ft Marvin, Marvin v. Of ins (1801) 8 
Ok. 187. 


W MmmTU*. Mgmmr rmm k t JftdS (two 
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(1) Subsequent contingent Interest. — The case put in this notion is tint of * 
prior Interest followed by a subsequent contingent interest. The contingent interest 
cannot vest until the event on which it is contingent happens. If that event happens 
sometime after the prior interest has determined, there is a gap or interval during which 
the estate would be in suspense and would be a res nuUis. The section therefore enacts 
that the contingent interest will fail or cannot vest unless the event happens before or 
at the same time as the prior interest ceases. Thus if there is a gift for life toil, and then 
to Bin ease B gets called to the Bar, the gift to B fails unless he Is oalled to the Bar in the- 
lifetime of A or at the same time as A dies. For further illustrations, s$e note (2) below. 


The rule in this section corresponds to the English real property rule that every 
oontingent remainder must vest during the continuance of the particular estate which 
supports it or eo instant i that such particular estate determines. 


In a Madras ease (a),«£he testator disinherited his son, and left his estate to the 
grandson or grandsons who might be born within ten years after his death. Bamesam, 
J., said that the result was that there would be an interval of ten years after the testator’s- 
death during which the estate is not vested in any person and that for this reason the 
disposition was void. It is submitted that this decision cannot be accepted as correct 
sinoe the decision of the Judicial Committee in Oadadhar Mullick v. Official Trustee of 
Bengal (b). The artificial rule of English real property law that every contingent 
gift must be Supported by a prior estate and that it must vest at least eo instanti the 
determination of the particular estate which supports it ought not to bo imported to 
India. It is submitted that there is no reason why contingent gift by a Hindu to a 
living person inter vivos without a prior gift supporting it should not be upheld. The 
reasonings adopted by the Judicial Committeo in Soorjefmony'& case (c) and Oadadhar 
Mullick * s case (b) though cases of oontingent bequests in a will are, it is submitted, 
applicable to contingent gifts inter vivos (d). 


(2) Indian Succession Act. — The section corresponds with sec. 124 of the Indian. 
Succession Act, 1925 (s. Ill of the Indian Succession Act, 18G5), according to which 
if no period is specified a contingent bequest fails unless the event on which it is contingent 
happens before the period of distribution. The following are the illustrations to the 
seotion : — 

(i) A. legacy is bequeathed to A, and in ease of his death, to B. If A survives the 
testator, the legacy to B does not take effect. 

(ii) A legacy is bequeathed to A , and in ease of his death without children to B. 
If A survives the testator or dies in his lifetime leaving a child, the legacy 1 

* to B does not take effect. 

(iii) A legacy is bequeathed to A when and if he attains the age of 18 and, in case 
of his death, to B. A attains the age of 18. The legacy to B does nob 
take effect. 

(iv) A legacy is bequeathed to A for life, and, after his death to B, and, “in case 
of Fs death without children” to 0 . The words “in case of B's death 
without children ” are to be understood as meaning in case B dies without? 
children during the lifetime of A, 

(v) A legacy is bequeathed to A for life, and, after his death to B, and, “in case 
of B*s death” to C. The words “in case of B’s death” are to be considered 


as meaning 


‘in case B dies in the lifetime of A.” 


<«) 

■» 



Madrai v. VsdataUi 
Mad. L.J. 182, 
26) A.K. 886. 


(«) 

(A) 


(1882) 9 K. I. A, 123. 


Kami Lai v, 

81 C3.WJT. 227. 


Pumendu Nath (1946) 
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SUBSEQUENT CONTINGENT INTEREST* 

These illustrations represent the rules in Edwards v. Edwards (e), and are said to 
rest on the principle of interfering as little as possible with the prior gift, for if death 
is spoken of as a contingent event, it must be considered to mean death before the 
period of distribution. But the second and fourth illustrations do not represent 
the English law as it has been sinoe the decision of the House of Lords in O' Mahoney y. 
Burdett (/). The rule in O' Mahoney v. Burdett is that a bequest in case of death of the 
first taker will be read as meaning death before the period of distribution, but in case 
of death coupled with other circumstances which may or may not oocur such as “ without 
issue," death will be read as meaning death at any time under the circumstances stated, 
unless there are directions in the will inconsistent with such a meaning. The oase of 
O' Mahoney was referred to by Lord Shaw as "one which emerged through a thicket of 
technical decisions to a ground of plain and pro-eminent good sense." This was 
in the oase of Chunilal v. Bai Samrath (g) t where the testator bequeathed Ilia property 
to his two sons with a proviso that in case of either dying yithout male issue his share 
was to go to the survivor. The gift over to the surviving son was contingent on the 
death of the other son without male issue. The Privy Council held that the gift over 
was effective although the other bou died two years after the testator. This was a oase 
to which the Hindu Wills Act did not apply ; but in other oosos in which sec. Ill of the 
Indian Succession Act, 1865, was applicable or was made applicable by the Hindu Wills 
Aot it was held that the prior gift was absolute and indefeasible on the death of the 
testator ( h ). 


(3) Section to be applied ftnly to cases strictly coming within its scope.— 

In Bhupendra Krishna Chose v. Amarendra Hath lJey (i) the Judicial Committeo observed, 
with reference to sec* 111 of th^ -Succession Aot, 1865, now reproduced in seo. 124 of the 
Succession Act, 1925, which corresponds with sec. 23 of this Act : “ sec. Ill embodies the 
rule enunciated in Edwards v. Edwards. The rule of eons traction laid down in that oase 
has been considerably modified by later English decisions. The Indian Aot, however, has 
given it statutory force .... Their Lordships think that it should be applied only to cases 
strictly coming within its scope." In that case time was mentioned for the occurrence of 
the specified uncertain event and consequently sec. Ill was not applied, for that seotion 
applied only when no time was mentioned for the ooourronoe of the event. It will be 
noticed that sec. 23 is concerned with a gift to a specified person upon certain contingency. 
Although in seo. 124 of the Succession Aot, 1925, which corresponds to this seotion the ex- 
pression “ specified person " is not used, the illustrations to that section clearly indicate 
that the contingent bequest contemplated by ttiat section is one to a specified person. 
Seo. 23 of this Act and sec. 124 of the Succession Act, 1925, therefore, like the exceptions 
to sec. 21 of this Act and sec. 120 of the Succession Aot, have no reference to a gift gr 
bequest to a contingent class. It has already been submitted [see note (5) under sec. 22] 
that the exceptions to the last mentioned sections do not apply to a gift or bequest to a 
contingent class. On a parity of reasoning seo. 23 of this Aot and seo. 124 of the Succes- 
sion Act ought not to apply to a gift or bequest to a contingent class. A gift or bequest to a 
contingent class does not strictly come within the scope of sec* 23 of this Aot or 
seo. 124 of the Succession Act, for those sections are concerned with gifts or bequests to 
specified persons and, on the authority of the observations of the Judicial Committee 
quoted above, those sections should not be applied to a gift or bequest to a contingent 
o lass(i). 


U) (1862) 16 Bear. S&7. 

U) 11874) 7 H.L. 888. 

Si (1814) 88 Bom 888, 418, 28 I« C. 
A.PC. 00 ; Mst, helc v. Mekkm 
Lsh.S67.67 LA. 826, 127 1.0. 
A. PC. m. 

(6) 9etm*m 9a* y. JUaMmkU P 
2*00. 668, 281. A. IS ; lata 
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19 1. 0 . 888 ; SUairtni Mgs v. Bake ry 
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(1816) LL.B. 480sl. 482 *t it XJL 12. 

******* v.Kmnar Pn m mi tn Eath (1840) 
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24 . Where, on a transfer of property, an interest therein 
is to accrue to such of certain persons as 
itavtar to ooohof ««- shall be surviving at some period, but the 
Mm«p«riodaot>pMifl.d. exact period is not specified, the interest 
shall go to such of them as shall be alive 
when the intermediate or precedent interest ceases to exist, 
unless a contrary intention appears from the terms of the 
transfer. 


Illustration , 

A transfers property to B for life, and after his death to C and D , equally to be divided 
between them, or t6 the survivor of them. C dies during the life of B. D survives B. At 
B ' s death the property passeB to D. 

(1) Gift to survivor. — This section enaots a rule of construction and is best ex- 
plained by the following passage from the judgment of Turner, L.J., in White v. Baker ( k ) : 
4 * Where there is a bequest to A for life and after hiB death to B and C or the survivor 
of them, some meaning must of course be attached to the words “ the survivor.” They 
may refer to any one of three events — to one of the persons named surviving the other, or 
to one of them only surviving the testator, or to one of them only surviving the tenant 
for life, and in the absence of any indication to the confrary they are taken to refer to the 
latter event as being the more probable one to have been referred to.” This is the case put 
in the illustration. For further illustrations, see note (2) below. 

(2) Indian Succession Act. — The corresponding section in the Indian Succession 
Aot, 1025, is sec. 125 (sec. 112 of the Indian Succession Act, 1865). Under that section 
the period of survivorship is the time of payment or distribution, unless a contrary inten- 
tion appears from the terms of the will. The general rule is established by the leading 
case of Cripps v. Wolcott (/), where Leaoh, V.C., stated the rule as follows : “ I consider it, 
however, to be well settled, that if a legacy be given to two or more, equally to be divided 
between them, or to the survivors or survivor of them, and there is no special intent to 
be found in the will, that the survivorship is to be referred to the period of division. If 
there be no previous interest given in the legaoy, then the period of division is the death 

of the testator, and the survivors at his death will take the whole legacy But 

if a previous life estate be given, then the period of division is the death of the tenant 
fqr life, and the survivors at his death will take the whole legaoy.” 


The section in the Indian Succession Aot has the following Ulustrations :■ 


(i) Property is bequeathed to A and B to be equally divided between them, or 
to the survivor of them. If both A and B survive the testator, the legacy 
is equally divided between them. If A dies before the testator, sad 
B survives the testator, it goes to B. 

(ft) Property is bequeathed to A for lifo, and, after his death, to B and 0, to be 
equally divided between them, or to the survivor of them. B dies during 
the lifo of A ; C survives A . At A’b death the legacy goes to C. [See the 
illustration to the present seotion 24 (»).] 


<*) (I860) SbDe G. F. A J. 65, C4. 

<l) (1810) #lUdd. 11, IS; Esathssaa v. JRssS 
(ISAS) S Be a. fc’ft 0 .18 \ Beam v. 
**«r (1888) 8 X. ft J, 888; its 
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<iii) Property is bequeathed to A for life, and, after his death, to Rand 0 $ or the 
survivor, with a direction that, if B should not survive the testator, his 
children are to stand in his place. C dies during the life of the testator ; 
B survives the testator, but dies in the lifetime of A. The legacy goes to the 
representative of B. 

(iv) Property is bequeathed to A for life, and, after his death, to B and C, with 
a direction that, in case either of them dies in the lifetime of A, the whole 
shall go to the survivor. B dies in the lifetime of A. Afterwards C dies 
in the lifetime of A. The legaoy goes to the representative of O, 

In the first illustration no antecedent interest precedes the gift and the period of 
distribution is the death of the testator. In Ellokasate Dassee v. Durponarain (n) the 
testator left his property to his two sons, an infant grandson, and a widow in equal shares, 
and directed that “ if any of these four persons happen to die the survivors of them will 
receive this estate in equal shares ; but if thore be a son t>r grandbon surviving as 
heir and representative of the party dying, such survivor shall succeed to his share ; 
.... so long as my infant grandson shall not have attained his majority the whole of 
my estate shall remain undivided." It was held that the period of distribution was the 
death of the testator ; and as all four persons survived the testator they took vested 
interests from that date, but that the estate was not divisible until the grandson 
attained majority* 

The second illustration is of the rule in Cripps v. Wolcott (o), and the period 
of division is the death of the life tenant A. 

The third illustration is of the "contrary intention" ["unless a oontrary intention 
appears from the terms" ], for although there is a prior interest, the time of distribution 
is the death of the testator. The illustration was probably suggested by the case of 
Rogers v. Towsey (p). 

The fourth illustration is another instance of "contrary intention", for the time of 
distribution is that of one legatee surviving the other. In the passage already quoted 
from the judgment in White v. Baker ( q ) his Lordship continued : " But where, as in 
the present case, the bequest is to A for life and after his death to B and 0, and in case 
either of them dies in the lifetime of A, the whole to the survivor, it is plain that the 
words in their natural import refer to one surviving the other." 


25. An interest created on *a transfer of property and 

„ _ dependent upon a condition fails if the 

fulfilment of the condition is impossible^ 
or is forbidden by law, or is of such a nature that, if permitted, 
it would defeat the provisions of any law, or is fraudulent, or 
involves or implies injury to the person or properly of another, 
or the Court regards it as immoral or opposed to public policy. 

Illustrations . 

(a) A lets a farm to B on condition that he shall walk a hundred miles in an 
hour. Tho lease is void. 

(b) A gives Re. 600 to B on oonditkm that he shall many A’s daughter 0. 

At the date of the transfer, C was dead. The transfer is void. • 


4MMdUl. 

« Jar. >76. 


(0 (IMOs.t Da «. f. * 
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• 0 . 
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(c) A transfers Bs. 500 to B on condition that he shall murder C. The transfer 
is void. 

(d) A transfers Rs. 500 to his niece C if she will desert her husband. The transfer 
is void. 


(1) Void Condition precedent. — The expression “dependent upon a condition” 
shows that the section refers to conditions precedent. If the condition precedent to a 
transfer is of the nature described in this section the transfer fails. Under section 0 (h) 
(2) of this Act no transfer can be made for an object or consideration 'which is unlawful 
within the meaning of sec. 23 of the Indian Contract Act. In Egerton v. Brownlow (r) 
Lord Lyndurst said : “ It is a well-established rule of law that a condition against the 
public good or public policy, as it is usually called, is illegal and void.” 

A condition 4 the fulfilment of which is impossible may refer to an act which is 
impossible in itself, as in ftie first two illustrations. As to conditions the fulfilment of 
which becomes impossible by the act of the party benefited by the nonfulfilment, 
see sec. 34. 

The conditions referred to in this section are conditions which as agreements would 
be void. See in this connection notes to secs. 23, 20, 27 and 56 of the Indian Contract 
Act in Pollock and Mulla’s Indian Contract Act. 

Void conditions subsequent are the subject of see. 32. If a condition subsequent 
is void the condition fails, but the interest created by the transfer is not affected ; while 
0 if a condition precedent is void, the transfer fails. A makes a gift of his field to B on 
condition that he sets fire to C’s haystack. This is a void condition precedent and the 
gift fails. A makes a gift of his field to B with a proviso that if he does not within 
a year’s time set fire to C ’ s haystack the gift shall be void. This is a void condition 
subsequent. The gift is a good gift and is not affected by the void condition. 


A gift to which an immoral condition is attached is a good gift, but the condition 
is void (e) ' but a transfer in consideration of future immoral relations is void (i). In 
Dawson v. Oliver -Massey (u) Jesse 1, M. R., observed — “ The rule is that where a condi- 
tion precedent annexed to a legacy becomes impossible by the act of God, the legatee 
takes nothing. It is otherwise if the condition is a condition subsequent ; there the legatee 
takes absolutely, because there is nothing to take the legacy away from him.” 


Illustration (d) to the section recalls the case of V/ilkinson v. W ilkinson (t>) where 
it was held that a gift on condition that a woman should cease to live with her husband 
IS void, as the condition is void as against public policy. In a Bombay case (w), JV 
advanced money to V, a married woman, to enable her to divorce her husband and re- 
marry N. He then sued to recover the advances. The Court held that the agreement 
was against public policy and void. 


Indian Succession Act. — The section corresponds to secs* 126 and 127 of the 
Indian Succession Act, 1925 (ss. 113 and 114 of the Indian Succession Act, 1865). A 
condition in partial restraint of marriage is valid in English law (x), and this would appa- 
rently be so under the Indian Succession Aot ; see illustration (x) to sec. 120 of the*Indian 
Succession Aot, 1925. A condition in a will that the testator’s son’s daughter should 

not take any interest under the will, if she married before the death of the s6n, was upheld 

- - - • - - ■ — 


if) (1858) 4 H. L-Gm. 1, 160. 

U) RurnSamp v] .Bela (1884) 6 All. 818, 11 
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CONDITION PRECEDENT, 


by the Calcutta High Court as not being intended to penalise her marriage* but at being 
a reasonable disposition having regard to the son’s duty to gee to hie daughter's marriage 
during his lifetime (y). A condition precedent involving a breach of public duty (*), 
or in restraint of trade (a), invalidates a bequest. 

An instance of an impossible condition is the case of Rajendra Lai v. Mrinalini 
Dost (6). The testator left a legacy on oondition that the legatee should excavate a tank* 
but as he had himself excavated the tank before his death the bequest failed. Hookerjee* 
J.* said that the performance of the condition was the motive of the bequest, and the 
impracticability of performance barred the claim of the legatee. 

26 . Where the terms of a transfer of property impose 
a condition to be fulfilled before a person 
r , F“J.il” e nt <ondlttoo can take an interest iij the property, the 
condition shall be deemed to have been 
fulfilled if it has been substantially complied with. 


S*, 
25 , » 


Illustrations. 

(a) A transfers Rs. 5,000 to B on condition that he shall many with the consent of 
C, 1) and E. E dies. B marries with the consent of C and D. li is deemed to have 
fulfilled the condition. 

(b) A tranfers Rs. 5,000 to B on condition that he shall marry with the consent of 
C, 1) and E. B marries witlic^it the consent of (\ I) and /?, but obtains their consent 4 
after the marriage. B has not fulfilled the condition. 

(1) Performance Of condition precedent.— The law favours the early vesting of 
estates (c), and so a condition precedent may be carried out cypres and is fulfilled if it is 
substantially carried out. For the same reason sec*. 25) enacts that a oondition subsequent 
must bo strictly fulfilled in order to prevent the divesting of an estate which has vested. 
This is well illustrated by a comparison of illustration (a) to this section with illustra- 
tion (1) to sec. 132 of the Indian Succession Act, 11)25, where the same illustration is 
put in the form of a condition subsequent thus : — 

“ A legacy Is bequeathed to A, with a proviso that, if he marries without the 
consent of B, C and D, the legacy shall go to E. I) dies. Even if A marries 
without the consent of B and C* the gift to E does not take effect/' 

The condition in the above illustration, being a condition subsequent* is strictly 
construed to prevent the legacy to A being divested ; so on the death of D the condition 
becomes impossible and void. Therefore A may neglect it and marry without the consent 
of B and C . If it were so construed in the illustration (a) to soc. 20, where it is a 
condition precedent, A would take nothing, for performance of the condition would be 
impossible. Therefore the condition is treatod as fulfilled by substantial compliance 
and the transfer to A takes effect* if he marries with the consent of the survivors B and C* 

Illustration (a) recalls the case of Dawson v. Oliver -Massey (d) t where the condition 
was marriage with the consent of parents* and the consent of a surviving parent was 
bald to suffice. 


<*) m U7 I W U ui! “ ^ 1MW ’ J* I 0 ‘ ^ ( '**> A * 0 ' 
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Ulortration (b) shows that if the condition, is dear it cannot be evaded. Where the 
condition was marriage with the oonsent of guardians, and the sole guardian appointed 
by the will had died, and no gua r dia n was appointed, the condition was not oomplied 
with, for the Court could have on application appointed a guardian (e). For further 
illustrations, see note (2) belqw. 

A condition of residence is valid (/), and when no manner of residence is prescribed, 
is oomplied with by occasional residence (g). In an Allahabad oase (A) a dispute as 
to succession between a Mahomedan mother and cousins was compromised on terms 
that the mother should have an estate for life with power of a.H«n«.ftjnn with the oonsent 
of the oousins who were to be the reversionary heirs. After the death of two cousins 
the mother effected an alienation with the oonsent of the survivor. The Judges differed 
as to whether this was a substantial compliance within the meaning of tfiia section. It is 
submitted, however that this was not a oase of a condition precedent to the vesting of an 
estate, but merely a condition affecting the mother’s authority to alienate, and the 
section had no application. 


(2) Indian Succession Act. — The oorresponding'seotion of the Indian Succession 
Act, 1925, is sec. 128 (sec. 115 of the Indian Succession Act, 1865). The following are 
the illustrations to the section : — 


(i) A legacy is bequeathed to A on condition that he shall marry with the oonsent 
of B, C, D and E. A marries with the written oonsent of B, C is present 
at the marriage. D sends a present to A previous to the marriage. J E has 
been personally informed by A of his intentions, and has made no objections. 
A has fulfilled the condition. 

(ii) A legacy is bequeathed to A on condition that he shall marry with the consent 
of B, C and D. D dies. A marries with the oonsent of B and ( 7 . A has 
fulfilled the condition. 


(iii) A legacy is bequeathed to A on condition that he shall marry with the oonsent 

of B, C and D. A marries in the lifetime of B, C and D, with the oonsent of 
B and C only. A has not fulfilled the condition. 

(iv) A legacy is bequeathed to A on condition that he shall marry with the consent 

of B, C and D, A obtains the unconditional assent of B t C and D to his 
marriage with E. Afterwards B, C and D capriciously retract their oonsent. 
A marries E. A has fulfilled the condition. 


(▼) A legacy is bequeathed to A on 'condition that he shal marry with the oonsent 
of B, C and D. A marries without the oonsent of B, C and D, but obtains 
their oonsent after the marriage. A has not fulfilled the condition. 

(vi) A makes a will whereby he beaqueaths a sum of money to B if B shall marry 
with the oonsent of A’s executors. B marries during the lifetime of A, and A 
afterwards expresses his approbation of the marriage. A dies. The bequest 
to B takes effect. 


fvii) A legacy is bequeathed to A if he executes a certain document within a time 
specified in the will. The document is executed by A within a reasonable 
time, but not within the time specified in the will. A has not performed the 
condition, and is not entitled to reoeive the legacy. 


Illustrations (ii) and (v) are the same as those in seo. 26 of the Transfer of Property 
Act mustration (vii) like illustration (v)show* that if theoondfciofiis clear it is notHo 
be evaded. In a case decided by the Privy Council a legacy was bequeathed on condition 

_ r W. K. 877 i Sa Moir, Warn# v. Mai 
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that the legatee should “ humbly apply for subsistence,” but as the legatee claimed as 
of sight maintenance suitable to his rank and position, it was held that these was no 
substantial co mp lia n ce with the condition and that the legacy failed (»). 

(3) English Cases.— The following are some English instances of conditions 
precedent fulfilled by substantial compliance : — 

(1) A gift over to “ my nephew W.L. if he shall be living and able duly todisohaige 

my executors.” W.L. was a minor unable to give a discharge, but it was 
held that he could fulfil the condition and duly discharge the executors by 
a suit in Chancery ( j). 

(2) A gift to nieces who should then be living in England. It was held that nieoes 

settled in Amerioa were excluded hut not so a niece who was living in Ireland 
where her husband’s regiment was quartered or a niece who was staying with, 
her (Jfc). 

(3) A legacy to a daughter on condition of her exeoutifig a deed of trust within a 

year of the testator's death. As the trust fund was intact and the daughter 
was willing to execute a deed this was construed as a directory provision and 
time was held not to be of the essence of the provision (1). 

The last instance is far more indulgent than illustration (vii) to sec. 128 of the Indian 
Succession Act, 1925, and therefore cannot be taken as representing the law in India. 

27. Where, on a transfer of property, an interest therein 
conditional tr.nafer to is created in favour of one person, and 

EJRFJ5SS& tu- by. the same transaction an ulterior 

me or prior disposition. disposition of the same interest is made in 

favour of another, if the prior disposition under the transfer 

shall fail, the ulterior disposition shall take effect upon the 
failure of the prior disposition, although the failure may not 
have occurred in the manner contemplated by the transferor. 


But, where the intention of the parties to the transaction 
is that the ulterior disposition shall take effect only in the 
event of the prior disposition failing in a particular manner, 
the ulterior disposition shall not ‘take effect unless the prior 
disposition fails in that manner. 

Illustrations. 

(a) A transfers Rs. 600 to B on condition that he shall execute a certain lease 
within three months after A * s death, and, if he should neglect to do so, to V. B dies in 
A * s lifetime. The disposition in favour of C takes effect. 

(b) A transfers property to his wife ; but, in case she should die in his lifetime, 
transfer? to B that which he had transferred to her. A and his wife perish together 
under oxrcumstanccs which make it impossible to prove that she died before him. The 
disposition in favour of B doss not take effect 


f<l> Shall fall.— Tljpae words are important for they indicate that the prior tutors* 
is valid and foils subse qu ently by reaeon of the valid condition not being ftdflllod. If 
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the prior interest is invalid under sec. 18 or sec. 14, the subsequent interst fails also 
under see. 16. If the prior interest is invalid under seo. 25, the subsequent interest fails 
also under that section or under the combined effect of seo. 25 and see. 28. Hits has 
been explained and illustrated in note (2) under seo. 16. 

(2) Acceleration. — In other oases, ».&, where the prior interest is valid and fails as 
the valid condition on which it rests has not been fulfilled (m), this section applies. The law 
favouring the vesting of estates says that the subsequent interest takes effeot as if the 
prior interest had never been in the way. This results in an acceleration of the subsequent 
interest. In Jull v. Jacobs (n), there was a bequest to A for life and then to bis children. 
The gift to A failed as he had attested the will ; but Malms, V.C., held that the life estate 
being out of the way the gift to the ohildren took effect. This case was followed by the 
PriVy Council in a case where there was a bequest to a wife for life and then to her 
children (o). The gift to the wife failed under a local Act for want of registration, but 
the effeot was to accelerate the gift to the ohildren. In Eavestaff v. Austin ( p ) Lord 
RomiUy decided that the rule applied not only to realty but to personalty. The principle 
of the seotion was applied in the following case whioh occurred in Oudh ( q ). The right 
to manage a Hindu religious endowment was declared by an award to be vested for 
suooessive periods of 21 years, first in 2), then in R, then in S, then in D’s eldest son, 
then in R*b eldest son, and then in S' s eldest son. R and S both died in the second period 
of 21 years whioh belonged to R. The Court held that the turn of management of D' a 
eldest son was accelerated. 

The rule has been justified on the ground that if- gives effect to the intention of the 
grantor. In Lainson v. Lainson (r), Lord Romilly said — “ Although the expression used 
was that the estate to the bou of John Lainson is only to c oake effect ‘ from and after John 
Lainson's decease,* I am of opinion that the meaning is * from and after the determination 
of his estate by death or otherwise.’ In deciding thus I fulfil the intention of the ( 
testator." 

Illustration (a) is the case of Avelyn v. Ward (a). A devise was on oondition that the 
devisee should execute a release within three months of the testator’s death, but if he 
should neglect to do so there was a gift over. The devisee died in the lifetime of the 
testator, but the gift over took effect. Illustration (b) is of the exception (2nd para) ; 
see note (3) below. 

A failure of a prior gift docs not accelerate a subsequent transfer not taking effect on 
the determination of the prior interest thus a subsequent gift cannot be accelerated, 
where the persons who are to take under it are only ascertainable at a future date. It also 
<^ranot take effect unless two gifts are dependent on each other ((). 

(3) Exception. — The second olause refers to the exceptional case where the intention 
has been expressed that the gift over shall not take effect unless the prior gift fails in the 
particular manner stated. 


Illustration (b) is the case of Underwood v. Wing (u), where there was a gift to the 
testator 1 * wife absolutely, and a gift over, in case she should die in the testator’s lifetime. 
The testator and his wife both died in the same shipwreck and as it was impossible to 
provewho survived, the result was an intestacy. This case is no longer law in England, 
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for it is now enaoted by sec. 184 of the Law of Property Act, 1825, that where two 
persons have died in circumstances which render it uncertain which of them survived 
tile other, such death shall be presumed to have occurred in order of seniority. 

(4) Indian Succession Act. — The pile of acceleration is enaoted in sec. 129 of 
the Indian Succession Act (sec. 1 16 of the Indian Succession Act, 1 865). Two illustrations 
are annexed, one of which is the same as illustration (a) to sec. 27 of the Transfer of 
Property Act and the other is as follows : — 

(i) A bequeaths a sum of money to his own children surviving him, and, if they all 
die under 18, to B. A dies without having ever had a child. The bequest 
to B takes effect. 


This illustration follows the English oases of Meadow s v. Fairy (r) and Murray v. 
Jones (to). A case frequently cited in Indian case law is Jones v. irtsfrom&e (a*), whero 
the devise was to a child era ventre sa mere, and then over on tho death of the child ; and 
the gift over took effect although the wife proved not to bo enceinte. 

The exception to the rule of acceleration is enacted in hoc. 130 of the Indian 
Succession Act, 1925 (see. 117 of the Indian Succession Act, 1865). The section has one 
illustration which is the same as illustration (b) to sec. 27 of the Transfer of Property 
Act. An instance of the exception is the case of Official Assignee of Madras v. 
Thayarammal (y). The testator wished to disinherit his son and left his property to any 
grandson or grandsons who might be bom in his lifetime or within ten years of his death, 
and “ if there shall bo no such grandsons to be bom as aforesaid ” the whole estate to 
his granddaughters. A grandson was bom within ten years of his death but the gift to 
the grandson failed not only unSer the rule in the Tagore ease but also because the estate 
could not be left in suspense. The question then arose whether the gift having failed in a 
different manner from that contemplated, the granddaughters could take. It was held 
that they could not, because the testator’s intention was that they should not take if 
here was a grandson in existence. 

(5) Indian cases. — The following are some Indian instances of tho rule: — 

(1) The testator’s wife was enceinte and the testator left his property to 

the expected son and made a provision for the maintenance of the daughter 
should tho exjiected child prove to bo a daughter. There was a gift over in 
caso the son died before attaining majority. On tho birth of a daughter, 
tho Court held that the gift ovoi* took effect, although tho failure of the 
gift to the son was not in the manner contemplated by the testator (s). 

(2) The testator made a gift to a son to be adopted by his wife and, in case of bjp 

death without issue, to his daughters. Tho power of adoption proved to be 
invalid, but although the prior bequest failed the gift over to the daughters 
took effect (a). 

(3) A made a bequest to a minor son, and on his death before attaining majority 

to the widow for life and then to the daughters. It was held that the 
daughters were not deprived of their legacy by the death of the widow 
before the minor son (6). 


A Bombay ease may perhaps be cited here, although it was not decided under the 
B^peskm Act. The bequest was to the widow Parwati for life, and on her death, to 


(9) (1812) 1 Yes. A B. 124. 
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the daughter Saraswati’s sons, but in case Saraswati had no sons, then to Saratwati to 
life, and on her death to the testator’s oousin. Parwati died in April 1907 and Saraswati 
had a son bom in December 1907. The son ooold not take under Hindu law as he was not 
in existence at the death of the testator. The Court said that although the intention of 
the testator to give his property to his daughter’s son's son was defeated, yet as his next 
intention was to keep the property in the family the gift over to the cousin took effeot (e). 

28 . On a transfer of property an interest therein may 
interior < — oondi. be created to accrue to any person with 
the condition superadded that in case a 
* T£nt - specified uncertain event shall happen 

such interest shall pass to another person, or that in case 
a .specified uncertain event shall not happen such interest 
shall pass to another person. In each case the dispositions 
are subject to the rules contained in sections 10, 12, 21, 22, 
23, 24, 25 and 27. 

(1) Conditional limitation.— The ulterior transfer, as it is called in the marginal 
note to this section, or ulterior disposition, as it is oalled in secs. 27, 29 and 30, is effected 
by a conditional limitation. A conditional limitation, as explained in note (6) under 
sec. 19, is one containing a condition which divests lm estate that has vested and vests 
it in another person. As regards the prior interest it is a condition subsequent , but as regards 
the ulterior interest it is a condition precedent. c 


Illustrations . 

(1) A settled property on his second wife for her life, and then on her son if she 
should have a son ; but if she should not have a son, then on the sons by his first wife. 
The Privy Counoil held that the sons by the first wife took a vested interest liable to be 
divested by the birth of a son to the second wife : XJmes Chunder v. Zahur Fatima 
(1891) 18 Cal. 164, 17 I.A. 201. 

(2) The terms of a compromise provided that L should have an estate for life, and 
that after her death R should be full owner if he survived L, and if he did not, the estate 
would pass to R'b lineal male descendant according to the rule of primogeniture. The 
Court held that the condition affected the retention of the estate and notits acquisition, 
and construed the compromise as conferring on R a vested interest liable to be 
divested if he did not survive L : Sunder Bibi v. Lai Rajendra (1925) 47 All, 496, 86 I.C. 
684, (’26) A.A. 389 ; Jitendra Nath v. Banku (1926) 96 1.C. 666, (’26) A.C. 1177. 


For other instances, see note (3) below. 

Specified sections. — The ulterior transfer or conditional limitation, is subjeot 
to the rules contained in the sections specified in this section. The application of these 
sections is best explained by illustrations : — 

S. 10. — A transfers his field to B without power of alienation and in oadb of B’s 
death without issue, to O also without power of alienation. The 
restriction is void in both oases. 

8. 12.— A transfers his field to B, and if B becomes insolvent* to C. B beffiRbs- 
insolvent. The field vests not in O but in the Official Reoeiver or the* 
t Official Assignee as the oase may be. 

(e) FsshmBv v. Rat SarasmtH (1014) 88 Bom, Madras v. TetosaM Tkaymmmmal ( 

J9f, lSBom. L.B.677, 28X0. ISO. Seethe -61 MM. L.J. 182, 191,27X0. 148, 

wrttftdimofthls case in QftekU Assignee of AM. 236. 
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S. 2L — A transfers his field to B, and in case of IPs death without issue* to C» O 
has a contingent interest which becomes vested on IPs death without 
issue. 

S. 22 . — A transfers his field to B and on B’a death to such of the children of C as 
shall attain the age of 18. All the children of C who are alive at BV 
death have an interest* which vests when they attain the age of 18. 

S. 23 . — A transfers his field to B for life and then to C, if C goes to England. C 
does not go to England until a year after IPs death. O f s interest 
fails. 

S. 24 . — A transfers his field to B and on IPs death without issue to the sons of C 
or the survivor of them. The sons of C who survive B take the 
field. 

S. 25.- — A transfers his field to B on condition that he murders 0 with a proviso 
that on IPs death without issue the field shall belong to D. The interest 
both of B and of D fails. 


(3) Indian Succession Act. — The corresponding section of the Indian Succession 
Act* 1025* is sec. 131 (sec. 118 of the Indian Succession Act, 1865). The following 
illustrations are annexed to the seotion : — 

(i) A sum of money is bequeathed to A* to be paid to him at the age of 18* and 

if he shall die before he attains that age* to B. A takes a vested interest la 
the legacy* subject tg be divested and to go to B in oase A dies under 18. 

(ii) An estate is bequeathed to A with a proviso that if A shall dispute the com- 

petency of the testator to make a will, the estate shall go to B. A disputes 
the competency of the testator to make a will. The estate goes to B. 

(iii) A sum of money is bequeathed to A for life* and after his death* to B ; but if B 

shall then be dead, leaving a son* such son is to stand in the plaoe of B, B 
takes a vested interest in the legacy* subject to be divested if he dies leaving 
a son in A ' s lifetime. 

(iv) A sum of money is bequeathed to A and B* and if either should die during the 

life of C, then to the survivor living at the death of 0 . A and B die before 0 . 
The gift over oannot take effect, bdt the representative of A takes one-half 
of the money* and the representative of B takes the other half. 

(v) A bequeaths to B the interest of a fund for life* and directs the fund to be 
divided at her death equally among her three children* or suoh of them as 
shall be living at her death. All the children of B die in IPs lifetime. The 
bequest over cannot take effect, but the interests of the children pass to 
their representatives. 


These are all illustrations of conditional limitations. As to illustration (it) It is to 
be observed that a condition that the legatee shall not dispute a will is valid in Englirii 
law as to real property (d), but not as to personality if the condition is merely imposed 
in terrors * i without say gift over (eh Illustration (ii) shows that the condition is not 
unless there is a gift over. The fourth illustration is the esse of Harrison v. Tore- 
man (f); as neither A nor B survived 0, the divesting condition doss notooour, tad 
She absolute gift to both stands. * 
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In the reported cases divesting conditions in wills have generally been on aocoont 
of death without issue {g) t or non-residenee (h). In Gooroo Dae v. Sarat Chunder (i) 
then was a gift for life to the widow and then an absolute estate of inheritance to the 
brothers liable to be divested, if the widow adopted a son ; it was held to be a valid 
conditional limitation. 

In Bachman v. Bachman (j) the testator directed his trustees and executors to sell 
his estate and divide the prooeeds between the legatees in certain proportions, but that 
if any legatee should die in his lifetime or before the division leaving iawful issue, such 
isHie should be entitled to the share his deceased parent would have taken. One legatee 
died five months after the testator but before the division had been made, leaving lawful 
issue. The Court held that this legatee took a vested interest whioh was divested by his 
death before the division, and the gift over to the legatee's issue took effect. The Court 
followed the decision in Jotytson v. Crook (k). But the authority of Johnson's case is very 
doubtful, for the House of Lords in Minors v. BaUison ( l ) seem to have held that a divest- 
ing condition whioh depends upon the dilatoriness or caprice of a trustee is void. The 
subject is disoussed in Jarman on Wills 7th Ed. at pp. 2124 to 2128. 

In a Madras case (m) there was a curious proviso which was held not to operate as 
a condition of defeasance. The bequest was to a daughter for life and then to her ohildren, 
and if the daughter should die “ leaving no child living at her death " such property 
"as shall not have become vested " was to go to the testator's son. The daughter had 
only one child, a son who predeceased her. The box's interest was vested, but it was 
not divested beoause the condition subsequent did not on the terms of the will apply to 
an interest which was vested. t 

(4) Repugnancy. — A conditional limitation is a condition of defeasance, which ter- 
minates the interest of one person and invests another person with it. But if an estate 
is given to a named donee in terms which confer an absolute estate, and then a further 
interest is given merely after or on termination of that donee’s interest, and not in de- 
feasance of it, the further interest will be void for repugnancy. . Thus when a testator 
.gave an absolute estate to his wife with power of alienation, and then added a clause 
that "if, at the time of the death of my widow, there be no adopted son or if no son or 
wife of the adopted son be alive, then, my heir according to the Hindu shastras who shall 
be alive at the time shall get the properties whioh shall remain after disposal by my wife 
by way of gift or sale of the same” — the»gift over was invalid (w). Similarly in Anandrao 
Vinayak v. Administrator General of Bombay (o), the testator made an absolute gift to 
his son G and then added "and when the sons of my son G shall attain the age of twenty* 
One years, the same shall be divided and duly received by G and his sons in equal shares.” 
The gift to the grandsons was void for repugnancy and the absolute estate of G was not 
divested. In a Bombay case (p), however, where the testator gave an absolute estate 
to B and then added "should R die and should he then leave a son, such his son shall 
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afterwards be the owner’*— it was held that B took only a life-estate. In aMadraa oase (q) St* 

there was a gift to a wife in terms absolute with a clause that "if there is no issue, after 28» SI 
your death, yotfr brothers should take the properties." This was oonstrued as a valid 
condition in defeasance of the gift. 

Hindu Law. — The section applies to Hindus and conditional limitations or grants 
subject to defeasance with a gift over have always been reoognized in Hindu law. See 
Mulla’s Hindu Law, 7th Ed., s. 389. 

Maltomedan Law. — A gift cannot be made so as to take effect on the happening 
of a contingency. See Mulla's Mahomedan Law, 10th Ed., s. 137. It follows that, 
conditional limitations arc not recognized in Mahomedan law. 

29 . An ulterior disposition of the kind contemplated 
by the last preceding section cannot take 
snSequalf 1 of con<m,on effect unless the condition is strictly 
fulfilled. 


Illustration. 

A transfers Ks. 500 to B, to be paid to him on Ids attaining his majority or 
marrying, with a proviso that, if JJ dies a minor or marries without C”g consent, the 
Rs. 500 Bltall go to J). B marries when only 17 years of age, without C * s oonsont. 
The transfer to D takes effect. # 

(1) Performance of a condition subsequent.— It follows from the principle that 
the law favours the vesting of estates, that a condition subsequent, which has the effect of 
divesting an estate is subject to the rule of strict construction, and that a condition 
precedent to an estate vesting is deemed to have been fulfilled if it is substantially com* 
plied with. This has been explained in lioto (1) under sec. 26 where illustration (a) to 
sec. 26 has been contrasted with illustration (i) to sec. 132 of the Indian Suooession Act, 
1925. 


If the interest has becomo vested, it is not to be taken away oxoept by clear 
words (r). In a case where a Hindu widow was authorised to adopt a son, with a direction 
that if the first adopted son died before the age of 20, she was to adopt another son to 
take the place of the deceased adopted son/the Calcutta High Court said that a olause of 
defeasance in order to be operative, must contain express words or words of necessary 
implication of a gift over to a definite person or persons. The implication of a gift 
over to the second adopted son was not sufficient to prevent the widow of the first 
adopted son from inheriting her husband's share (s). 


If the words of the condition are dear, they must be clearly fulfilled. If there is 
any ambiguity in the condition subsequent, it will be read in the sense moat favourable 
to the vested interest Accordingly a gift to A for life and then to his children with a 
gift over in the event of A’b death without leaving children is construed as a gift over 
in the event of A’b death without having had a ohild (t). This is known to English 
lawyers as the rule in Maitland v. Chalie (»)• But the rule does not apply when the 


v. ifi x 

S3 Kid. L.J. 911, 189I.C. 897, (’88) A 
00, 81. 

Alt 600, 9 LA. 70, 80: THmaaei Pol v. 
/mK9wM(1918) 40 <W. 874,40 LA. 87, 
17X0. 090 ; Amiga v. KaHdm (1909) U 


m 


<n 

<*> 


, 147 , 


Oil. 891 : Burst Chandra v. XsNI Mahan 
(1918) 80 Oil. W.K. 498, 81 ““ 

JhSouta v. VmOm) 18 Bom, 

i v. XaUdat, eugm. • \ . 

r. am 

(test) mm. * e. t4t. 



168 THE TRANSFER OF PROPERTY ACj.' ® : 

oondition waa “leaving no children living at her death**, for these express and 
unambiguous words exclude the rale (v). 

Ignorance of a condition is no excuse for non-oomplianoe (to), for a person who takes 
under an instrument cannot plead want of knowledge of its contents (x). In the oase of 
In re Hodgee Legacy (y), Wiokens, V.C., said that “neither ignorance, illness, nor neglect 
on the part of the exeoutor to inform the legatee oan exouse him for not complying with 
the direction so as to entitle him to the gift.*’ In another oase ( 2 ), the oondition of 
defeasance was “in oase the person entitled neglected within three months to adopt the 
surname and arms of the testator*' and this oondition was held not to apply when the 
person entitled was absent in Canada and had never heard of the will, for the word 
“negleoted** implies a oonsoious act of volition. This is an application of the principle 
already referred to, that dear words must be dearly fulfilled. Similarly a oondition 
violated under duress will not forfeit the bequest, and a condition requiring residence in a 
holy place is not broken Vhen the devisee was forcibly removed to another plaoe (a). 
See in this oonneotion sec. 34 below. 

(2) ' Indian Succession Act. — The corresponding seotion of the Indian Succession 
Act, 1025, is sec. 132 (seo. 119 of the Indian Succession Aot, 1865). The third 
illustration to that seotion is the same as that to seo. 29 of the Transfer of Property Act. 

The other illustrations are as follows : — 

(i) A legaoy is bequeathed to A, with a proyiso that, if he marries without the 

consent of B, C and D, the legaoy will go to E. D dies. Even if A marries 
without the consent of B and C, the gift to Egloee not take effect. 

(ii) A legaoy is bequeathed to A, with a proviso that, if he marries without the 

consent of B , the legacy shall go to C. A marries with the consent of B. 
He afterwards becomes a widower and marries again without the consent 
of B. The bequest to C does not take effect. 

Illustration (i) imports the same oondition as illustration (a) to seo. 26 of the 
Transfer of Property Aot, or illustration (ii) to seo. 128 of the Indian Succession Aot, 
1925, but as it is here a condition subsequent it is subject to strict construction, and is 
discharged by the death of one of the parties whose consent is required. In the seoond 
illustration the condition once fulfilled is discharged. 

"■ t |< " 

_ „ _ 30 . If the ulterior disposition ia Hot 

affected by invalidity of Valid, the pHOT disposition IS Hot affected 

* tyit. 

IUuctration. 

A transfers a farm to B for her life, and, if she do not desert her husband, to C. 
B is entitled to the farm during her life as if no oondition had been inserted. 

(1) Subsequent Interest invalid.— When a prior interest is invalid either as 
offending against the rule against perpetuity, or as being illegal or impossible under 
seo. 25, the subsequent interest also fails. This has been explained in the;note (1A) 
under seo. 16. But if the subsequent interest fe invalid the prior interest is not 

affected. # 

- - - »- 

(y) Supra. 

( 1 ) Be Qutotm lXek, Leri (Emmy v. FmUen 
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(s) TiuOomi Dwmv. JMrtM ( 1892 ) 20 Oal. 
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Illustrations, 

(1) A transfers his field to B with a proviso that on the death ofB’s last lineal male 
descendant » field shall belong to the lineal descendant of C. The ulterior disposi* 
tion to C is invalid under the rule against perpetuity, but the estate of Bisnot affected. 

(2) A transfers his field to B with a proviso that if B does not within a year set 
fire to C'b haystack, the field shall belong to D, The ulterior disposition to D is invalid 
under seo. 25, but the interest of B is not affected. 


In Bing v. Hardwick (b), Lord Langdale held that a gift whioh is absolute will not 
be affeoted by a gift over which is void for remoteness. In Sarqju Bala y,JyoHrmoyee (c) 
there was a gift of an absolute estate to a daughter, with a defeasance clause whereby 
the property was to revert to the heirs of the grantor in case of the failure of her deeoend* 
ants. The Privy Counoil held that as the defeasance clause yr as void the daughter was 
entitled to dispose of the property by will. In rs Beard, Reversionary db General Securities 
Ltd . v. Hall (d), there was a devise with a condition of defeasance in oase the devisers 
entered the naval or military forces of the Crown, but as the condition was void aS opposed 
to publio policy the devisee took an absolute interest. 

(2) Indian Succession Act.— The same rule is enacted in seo. 133 of the Indian 
Succession Act, 1925 (seo. 120, Indian Suooession Aot, 1865). Three illustrations are 
annexed to the section of whioh the second is the same as that in this seotion. The other 
two illustrations are as follows : — • 


(i) An estate is bequeathed to A for his life with condition superadded that, if he 
shall not on a given dhy walk 100 miles in an hour, the estate shall go to B. 
The condition being void, A retains his estate as if no condition had been * 
inserted in the will. 

(iii) An estate is bequeathed to A for life and, if he marries, to the eldest son of 
B for life. B, at the date of the testator’s death, had not had a son. The 
bequest over is void under seo. 105, and A is entitled to the estate during 
his life. 


In Bai Dhanlaxmi v. Hari Prasad («), there was an absolute bequest to the eldest 
son with a superadded condition of defeasance in oase of failure of male issue and an 
attempt to create an estate of inheritance not known to Hindu law. The Court held 
that the original bequest to the son was not affcfcted by the failure of the gift over. In 
N or singh Boo v. Mahalakshmi (/) the settlor, whose son was in prison, made a gift in 
1875 of his property to his widow with a condition of defeasance in oase his son should 
have a son within 16 years, in whioh oase the property was to go to the grandson. Th# 
condition was void under Hindu law ae it then was, being in favour of an unborn person, 
and the widow took an absolute and inde f easible estate. The Privy Council said that 
‘‘it hi a well settled principle of law, which has now been embodied in secs. 28 and 30 of 
the Transfer of Property Aot, 1882, that In such a oase if the ulterior disposition is not 
valid the prior disposition is not affected by it/' 


(3) * Hindu Law.— The section now applies to Hindus, and the seotion ojf the Indian 
S ucce s sion Aot applies to wills governed by the Hindu Wills Aot* But the principle 
of the sections has always been applied to Hindus. Thus in Tagore v. Tagore (g), where 
these was a gift to A for life, and after him to his trim in tail male, the subsequent 


<*) (1640) 2 hsav. SBS. 

is) (1611) 16 LA. 170, 66 OsL W, K. 90S, 164 
f 46 Born. IOCS, OS I. 0. 67, (*31) A.B. 
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disposition was invalid, but A's life-estate was not affected. Similarly in Khetter Mohan 
MulUck v. Ounga Narain (h), it was held that speoifio trusts of speoifio estates good in 
themselves were not invalidated by a subsequent illegal disposition o^the remainder. 
The OBM ofSaraju Bala v. Jyotirmoyu (t) referred to in note (1) was decided under Hindu 
law. 

31. Subject to tbe provisions of section 12, on a transfer 
_ of property an interest therein may be 

»h»u «M e° to h ave effe" created with the condition suberadded that 
event|happeM or does not it shall cease to exist m case a specified 
* pp * ’ uncertain event shall happen, or in case a 

specified uncertain event shall not happen. 

« 

Illustrations . 

* (a) A transfers a farm to B for his life, with a proviso that, in case B cuts down 

a certain wood, the transfer Bhall cease to have any effect. B cuts down the wood. 
He loses his life-interest in the farm. 

(b) A transfers a farm to B, provided that, if B shall not go to England within threo 
years after the date of transfer, his interest in the farm shall cease. B does not go to 
England within the term prescribed. His interest in the farm ceases. 

(1) Condition subsequent. — The condition referred to in this section is a condition 
subsequent which terminates an interest and revests it in the grantor. It is not a con- 
ditional limitation, which creates an interest in a third person. The next section requires 
that the condition subsequent should be valid, otherwise it will not have the effect of 
terminating the interest to which it is attached. As the section is subjeot to sec. 12 
it follows that a condition subsequent divesting an estate on the ground of insolvency or 
of attempted alienation would be void. 


Illustrations . 

(1) A is under sentence of transportation for life and transfers his field to B with a 
proviso that in ease he returns from Port Blair B'b interest shall cease. A returns from 
Port Blair. B’s interest in the field ceases : Venkatarama v. Aiyasami (1922) 43 Mad. 
L.J. 340, 69 I.C. 673, (’23) A.M. 67. t 

(2) A transfers his field to B with a proviso that if B becomes insolvent, B ' s interest 
• in the field shall cease. B is adjudged insolvent. The field vests in the Qfficfel Rnoehrer 

the Official Assignee as the case may be. 


A condition subsequent requiring residence in a particular house has been held to be 
valid ( j). A condition requiring residence in a holy place was not broken when the devisee 
was forcibly detained in another place (k). A gift whioh is revocable under see. 126 is*an 
instance of a transfer subject to a condition subsequent (1). 


ThisseotionappUesoidytoaoompletedtransferofpropertycreatingaiiinteresttherefe 
with a oondftkm superadded for its eessor on certain contingency but has no application to 
a oontraot for transfer with a condition superadded thereto. Thus where in a sale deed it 


(A) <1600) 4 Cal. W.F. 671n. 

<0 <19JH£A8 LA? 270, 88 CsL 008, U4X.0.646, 

<f) Am Mft Charm V* _ 

JU. 6V 261.0. MS- 
*tOal;64«; 


KadambO* < IMS) 44 On. It. 16, 67 
I.O. MS, M A.O. 11TS. 

(*> 9% Co*rt SMH f. SrUkM nasn M w. 
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creditor of the vendor within a certain time the eele deed would be deemed to hove been 
eanoelled and the vendee failed to pay the prioe to the creditor within thee and the court 
gave him further time to pay it was held that the contraet of tale and the act of transfer 
were embodied in the same deed and the condition was to be regarded as an integral 
condition of the contract for sale providing the date for completion of the oontraot by 
satisfaction of the balanoe of the oontraot price and not ae a condition superadded to the 
transfer itself and therefore the transfer was not defeated. It was held that there was 
nothing in seo. 31, which merely declared that a limitation npon a condition subsequent is 
a lawful method of grant, to ezolude the right of the court to give relief to the vendee 
who failed to make payment of the price by the date agreed upon in the contract of sale (a ). 



(1A) Condition subsequent a penalty. — It has been held that if a condition subse- 
quent involving forfeiture of an estate is in the nature of a penalty it may be relieved 
against and pecuniary compensation may be awarded for non<performanoe (n). 

e 

(2) Indian Succession Act. — This section corresponds to sec. 134 of the Indien 
Succession Act, 1926, which replaces sec. 121 of the Indian Succession Act, 1866. Five 
illustrations are annexed to the section in the Indian Succession Aot, of which the first 
and third are the same as those in this seotion. The others are : — 


(ii) An estate is bequeathed to A % provided that, if he marries under the age of 
26 without the consent of the executors named in the will, the estate shall 
cease to belong to him. A marries under 26 without the consent of the 
executors. The estate ceases to belong to him. , 

(iv) An estate is bequeathed to A , with a proviso that, if she becomes a nun, ebe 

shall cease to have Vny interest in the estate. A becomes a nun. She 
loses her interest under the will. 

(v) A fend is bequeathed to A for life, and, after his death, to 2?, if £ shall then 

be living, with a proviso that, if B shall become a nun, the bequest to her 
shall oease to have any effect. B becomes a nun in the life-time of A. She 
thereby loses her contingent interest in the fund. 

The fourth illustration recalls the facts in the case of Wainurigkt v. if tiler (o). 


Partial rettrahU of marriage . — Illustration (ii) shows that a condition subsequent 
in partial restraint of marriage is valid. Such a condition in England is valid in the ease 
of land, if it is reasonable ( j>) but not in the case of personality, unless there is a gift 
over (q). For a further discussion of the subject see Jarman 7th Ed., page 1496. 


32. In order that a condition that an interest shall cease? 

to exist may be valid; it is necessary, 
that the event to which it relates be ope 
which coold legally constitute the condition 
of the creation of an interest. 


condition 
not be Invalid. 


* > ■: 








(1) * Invalid condition subsequent—' Ibis section is analogous to see. 30. * Under 
sac. 30 an Invalid ulterior disposition will not affect a prior interest ; sad so nadir v 
this section an invalid condition subsequent will not divest the interest to whkfe iM* ^ 

attached. A condition which is void as a condition precedent is also void ss a ooodfefoa 
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4 transfers hk field to S with a proviso that if 5 do* not within a year set fire 
to (7’i hayitMk hit interest shall cease. The condition subsequent .is invalid and IPs 
interest is not affected. 

Instances of conditions subsequent void as contrary to public policy, are a condition 
divesting the interest of a devisee if he enters the naval or military forces of his 
‘ country (r) 5 or a condition requiring the donee to obtain a title («). 

A condition that a person shall not become a Christian is valid (f). 

(2) Indian Succession Act. — The corresponding section of the Indian 
Succession Act is seo. 135 of the Indian Suooession Act, 1925 (sec. 122, I.S.A., 1865). 
If the oonditkm is invalid, failure to oomply with it does not involve forfeiture. 
When a testator bequeathed an annuity to his wife which would, according to 
the terms of the will, be ^forfeited if she did not live in the family house which he 
intended to build, but died without building, the condition was void for impossibility 
and the widow was held to be entitled to the annuity, although she lived in he* father’s 
house (u). 

33 . Where, on a transfer of property, an interest therein is 
Tnntfer amiiuoiM on created subject to a condition that the person 
taking it shall perform a certain act, but no 
pertornwnoe. time is specified f6r the performance of the 

act, the condition is broken when he fenders impossible, per- 
manently or for an indefinite period, the performance of the 
act. 

(1) Time for performance. — When no time is fixed for the performance of a 
*"? condition subsequent, it is broken not only when the person does an act which rendera 

performance impossible, but also when he does an act by which performance is indefinite- 
ly postponed. This is explained by the second illustration to seo. 136 of the Indian 
Suooession Act, 1925, set forth in the next paragraph. 

(2) Indian Succession Act. — The corresponding provision is seo. 136 of the 
Indian Succession Act, 1925 (sec. 123, I.S.A. 1S65). The following illustrations are 
annexed to the seotion : 

(i) A bequest is made to A, with a proviso that, unless he enters the Army, the 
* legacy shall go over to B. A takes Holy Orders, and thereby renders it 

impossible that he should fulfil the condition. B is entitled to reoeive the 
legaqy, 

lit) A bequest is made to A, with a proviso that it shall oease to have any effect 
if he does not marry B* s daughter. A marries a stranger and thereby 
indefinitely postpones the fulfilment of the conditions. The bequestoeases 
to halve effeot. 


^The sedbnd illustration corresponds to the illustration of the Indian 

OntraotAot. These are evidently a deliberate departure from BandeU v. Payee (e). 
Where it was held that a gift in case J and If did not marry into certain fittwH ea did 
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hot dlywD on their marrying into oth«r fiwnitiea, u they hmd their wbol* life to pwfooB 
the oondition. 

A testator bequeathed hie property to hie daughter'* son. In the event of hie widow 
dying without adopting a eon, but the interest was conditional on the daughter's sen 
redding in the family house. The daughter’* sonjoined the widow in selling the hone*. 
This waa a breach of the condition, and he was deprived of the interest given by the 
will fan). 
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34. Where an act is to be performed by a person either 

Transfer non*.***. « « a condition to be fufoUed before an 
p ^a maae* ^ofact, tine interest created on a transfer of property 

"** is enjoyed by him, or aq a condition on the 

non-fulfilment of which the interest is to pass from him to 
another person, and a time is specified for the performance 
of the act, if such performance within the specified time is 
prevented by the fraud of a person who would be directly 
benefited by non-fulfilment or the condition, such further 
time shall as against him be allowed for performing the act 
as shall be requisite to make up for the delay caused by such 
fraud. But if no time is specified for the performance of 
the act, then, if its performance is by the fraud of a person 
interested in the non-fulfilment of the condition rendered 
impossible or indefinitely postponed, the condition shall as 
against him be deemed to have been fulfilled. 

(1) Principle. — The principle underlying this section is that no party oan take 
advantage of his own fraud. If performance of a oondition whether subsequent or pee* 
cedent is prevented by a person interested in its non-fulfilment, the delay is excused and 
the oondition is discharged. 

In Brooke v. Oarrod (x) a right of pre-emption was given, on condition that the option 
was notified to the trustees within one month, and the purchase money paid within two 
months of the testator's death. The donee of the right of pre-emption notified his 
intention within one month, and oalled for an abstract of title, but failed to pay the pur* 
chase money within the prescribed time. Lord Cxanworth held that the right of pre- 
emption was lost, but observed that if there had been such fraud or laches on the part 
of the trustees as the Court would consider to be the sole cause of the donee not complying 
mode sf forma with the oondition imposed by the will, he might have been entitled to 
relief. 


(2) * IndlM Bncculon Act*— The corresponding section is see. 1S7 of the fatten 
Soootssion Act, 1926 (see. 124, LSJL, 1866). 

In a Calcutta cess (y) the testator directed that if say of the female members of Me 

Iwnfiy lhred for mom than three atfmths at eny ether than a lmlyplaoe they wonldfnrWt 
‘UswfEL The ferfwture was not Incurred when tllsy wm 
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Election. 

35. [2] Where a person professes to transfer property 
- .. . which he has no right to transfer, and 

. as part of the same transaction confers 

any benefit on the owner of the property, such owner must 
elect either to confirm such transfer or to dissent from it; 
and in the latter case he shall relinquish the benefit so con- 
ferred, and the benefit so relinquished shall revert to the trans- 
feror or his representative as if It had not been disposed of, 

subject nevertheless, 

where the transfer is gratuitous, and the transferor has, 
before the election, died or otherwise become incapable of 
making a fresh transfer, 

and in all cases where the transfer is for consideration, 

to the charge of making good to the disappointed trans- 
feree the amount or value of the property attempted to be 
transferred to him (pp. 165-169). * 

Illustrations, 

The farm of Sultanpur is the property of 0 and worth Rs. 800. A by an instrument 
of gift professes to transfer it to J5, giving by the same instrument Rs. 1,000 to C. 0 
elect* to retain the farm. He forfeits the gift of Rs. l v 000. 

In the same ease, A dies before the election. His representative must out of the 
Rs. 1,000 pay Rs. 800 to 3. 

[2] The rule in the first paragraph of this section applies 
whether the transferor does or does* not believe that which 
he professes to transfer to be his own (pp. 169-170). 

* [ 3 ] A person taking no benefit directly under a trans- 

action, but deriving a benefit under it indirectly, need not 
elect (p. 170). 

[4] A person who in his one capacity takes a benefit under 
the transaction may in another dissent therefrom (p. 170). 

Exception to the last preceding four rules. — Where a par- 
ticular benefit is expressed to be conferred on the owner of 
the property which the tranc&ror professes to transfer, and 
Such benefit is expressed to bo in lieu of that property, if such 
owner claim the property, he must relinquish the particular 
honest, but he is not bound to relinquish any other benefit 
conferred upon him by the same transaction (pp.- 170-171). 
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[£] Acceptance of the benefit by the person on whom AH 
it is conferred constitutes an election by him to confirm ths 
transfer, if he is aware of his -duty to eleot and of those cir- 
cumstances which would influence the judgment of a reasonable 
man in making an election, or if he waives enquiry into the • 
circumstances (p. 171). 

[<?] Such knowledge or waiver shall, in the absence of 
evidence to the contrary, be presumed, if the person on whom 
the benefit has been conferred has enjoyed it for two years 
without doing any act to express dissent (p. 172). 

[7] Such knowledge or waiver may be inferred from 
any act of his which renders it impossible to place the 
persons interested in the property professed to be transferred 
in the same condition as it such act had not 'been done 
(/>• 172). 

* IlluMnUum. 

A transfers to £ an estate t§ which C is entitled, and as part of the same tranaae- 
tion gives C a coal-mine. V takes possession of the mine and exhausts it. He has 
thereby confirmed the transfer of the estate to B. 


[5] If he does not within one year after the date of ^ 
the transfer signify to the transferor or his representatives 
his intention to confirm or to dissent from the transfer, the 
transferor or his representatives may, upon the expiration 
of that period, require him to make his election ; and if he 
does not comply with such requisition within a reasonable 
time after he has received it, he snail be deemed to have elected 
to confirm the transfer (p. 172). * 

[0] In case of disability, the election shall be postponed 
until the disability ceases, or until the election is made by 
some competent authority (p. 172). 

fMSgmph nombera.— The paragraph, of tide eeotkm Me not unabated to the 
Aet. They m« numbered here for (he eeko of oonrenleooe of reference. 


(1) Election.— The fonndathm of ttedo<rt*ina of election Utfote person taking fe<* 
benefit of on instrument most the beer the tardea (*), eod that be aaaaet take Under 
end neahat the mm instnuaeat (•). It a theeefere s bttneh of the g eneral mb tint 
fin cne neay approbate end reprobate (t). But them mat be » *81 j* a dead ahAfit 
noaeepn tale to * person hi ptdperita ©titer then ttaee belonging ttt UMeg^Jhllhtpl 
oeA tapes to electio n . A wct o n d w ly Main nfdow to her hwiMt 


* 
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does not Mount to ouch ecmveyanoe,for on a surrender toting plaoe the widow. by a 
legal fetes, it assumed As dead and the reversioner takes the estate as the heir of the 
last Ml owner and not as a transferee from the widow (e). 


* The doctrine is based on intention to this extent that the law pmstage* that the 
author of an insthxxnent intended to give effect to every part of it (rf). Thti presumption 
Lord Hatherley in Cooper v. Cooper (s) described as “the ordinary intent implied in every 
man who affects by a legal Instrument to dispose of property, that he intends all that he 
has expressed*” It has been said that “ this general and presumed intention Is not 
repelled by showing that the oircumstanoes whioh in the event gave rise to the election 
warn not in the contemplation of the author of the instrument, but in principle it is 
evident that it may be repelled by a declaration in the instrument itself of a particular 
intention inconsistent with the presumed and general intention (/).” There is no provision 
in the section for suoh a ease, but it is submitted that the operation of the section can 
in India similarly be excluded by express words (g). It has been held that when a 
Sfttior imposes a restraint on anticipation on a married woman he manifests an intention 
that she shall not be put to an election, for she cannot give up property which she is 
xesfasixied from anticipating (A). . 


The doctrine was first applied in the case of wills. In Ker v. Wauchope («) Lord 
Eldon said — “ If a testator gives his estate to A and gives A*b estate to B; Courts of 
Equity hold it to be against conscience, that A should take the estate bequeathed to him, 
and at the same time refuse to effectuate the implidd condition contained in the will of 
the testator. ” The doctrine was extended in England from wills to conveyances and 
settlements ( j) 9 yet to quote the words of Lord Redesddie it arises more frequently in the 
oase of wills because “ deeds, being generally matters of contract, the contract is not to 
be interpreted otherwise than as the consideration which is expressed requires ” (&). 



The principle of election is stated by Lord Hatherley in Cooper v. Cooper ( l ) 
as follows: — 

“The main principle was never disputed, that there is an obligation on him who 
takes a benefit under a will or other instrument to give full effect to that instru- 
ment under whioh he takes a benefit ; and if it be found that that instrument 
purports to deal with something whioh it was beyond the power of the donor 
or settlor to dispose of, but to whioh effect can be given by the concurrence 
of him who receives the benefit under the same instrument, the law will impose 
on him who takes the benefit the obligation of carrying the inslntmeiit into 
t foil and complete foroe and effeot.” . 

If an instrument is invalid in part, what remains is sufficient to put a person to. 
Ids election if he claims a benefit under it fm). 

(2) Indian Succession Act. — The rub of election as applied to villsis enacted 
III seos. ICO to 190 of the Indian Succession Act, 1926, (secs. 167 to 177, Indian guooss^^ 
Act, 1860). The following illustrations under sec. 182 are instances of eleetkuj;*-^: 

<1) The form of Sultanpur was the property of C. A bequeathed it to 3, giving 
a legacy of 1,000 rupees to C. Ohaseleoted farm of Sultanpur, 


In f* ferdmCr Tnut OSSS) 81 Ch. 0. 2TI. 
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which is worth 800 rupees. C forfeits his legaoy of 1*000 rupee* of whkh J^ : || 
800 rupees goes to JB, sad the remaining 000 rupees foBft into ths residuary 
bequest, or devolves aooording to the roles of intestste wepwrios, m the 
esse may be. 

A bequeaths an estate to B in case IPs elder brother (who ti married and has * 
children) shall leave no issue living at his death. A also bequeaths to O a 
jetfrel, which belongs to B. B must elect to give op the jewel or to lose the 
estate. 

(iii) A bequeaths to B 1,000 rupees, and to Can estate which will, under a settlement, 

belong to B if his elder brother (who is married and has ohildren) shall leave 
no issue living at his death. B must elect to give op the estate or 
to lose the legacy. 

(iv) A, a person of the age of 18* domiciled in British India but owning real 

property in England, to which C is heir at law, beqteaths a legacy to C and, 
subject thereto, devises and bequeaths to B ** all my property whatsoever 
and wheresoever,*’ and dies under 21. The real property in England doe*' 
not pass by the will. C may claim his legacy without giving up the real 
property in England. 



The first illustration is almost identical with a Madras case (a), in which the testator 
bequeathed a field which belonged to his niece, to his grandson, and at the same time 
left his niece a legacy of Rs. 800. The Court held that she must elect between the land 
or the legacy. The seoond and third illustrations show that the principle applies to all 
interests whether vested or contingent, immediate or remote (o). Illustration (iv) seems 
to be based on the old English case of Hearle v. Greenbank (j>). See note infra — "Doctrin* 
of election not available to cure an illegality 

(3) Proprietary interest.— A person is not put to his election, unless he has a 
proprietary interest in the property disposed of in derogation of his rights (g). A 
creditor is not put to his election, for he has only a personal claim for payment by hie 
debtor (r). A bequest in the will of a Hindu that “ my elder brother P's se&aoquisition 
to the extent of Rs. 10,000 is with meso, that money should be given to him ” was 
treated as a legacy in satisfaction of the debt, and V was not estopped from claiming it 
by the foot that he had tried and foiled to reoover the money as a debt (s). In another 
case the testator disposed of his property in favour of his wife and daughter, and then gave 
away “ my own and my wife's ornaments, ** but the Court held that this did not raise 
a question of election as the stridhan ornaments hr which his wife had a proprietary 
interest were not included in the bequest (I). If the pr op ert y which th* testator professes 
to dispose of dose not belong to the other legatee, no question of election oaa arise («). * 


(4) Same transaction.— The equity of election docs not apply unless the two dona- 
tions are part of the same transaction, for if the two are independent, the one whiohis in 
the power of the transferor will stand, while the other , will fell. In MuMmmaA Afmd v. 
Gkuhm Karim (e). Government on the death of the Nawab of Tank, when transferring 
the c hlefehip to the eldest eon, transferred a portion of the oeah allowance of late 
Nawab bathe seoond son on whom the late Nawab had already made a grant of two 
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vIBsges for maintain met. The Privy Council said that the eeoond eon was not put 
fcft elaetion»ai the two giants came from indepe nde nt sources; la another case a 
Hindu widow made a gift in excess of her powers and subsequently left a will in the 
following terms t “Excluding the properties which I have already given away, I will 
make the following dispositions.” The Madras High Court held that the plaintiff taking 
OlKlarthe will was apt precluded by the doctrine of election from disputing the prior 
gfflf which was not the subject of the will at all (tc). 

' -W-irft ■ 

Election may arise when the two donations are conferred by two different instru- 
ments, If the two instruments are used to carry out one transaction (%). 

(4A) Doctrine of election not available to cure an Illegality.— The doctrine 
of eleotion cannot be resorted to in order to oure an illegality, and a gift which infringes 
the rule against perpetuities cannot be used to raise a case for election. In Wollaston v. 
King [y) a testatrix unc^er hSr tnarriage settlement had power to appoint a fund to 
her ohildren. She appointed a part of the fund to her son C for life, with remainder to 
such persons as C might by will appoint. C was not in esse at the time when the power 
was mated and therefore the remainder after (7’s life estate was void as contravening 
the rule against perpetuities. By the same will Bhe made a general residuary appoint- 
ment of riie settled fund to her daughters to whom she bequeathed other benefits. As 
the gift of the remainder to C's testamentary appointees was void the daughters were not 
put to their eleotion. In a later case (z) FaTwell, J., said : “the Court will refuse to aid a 
testator to oommit any breach of the law”. Illustration (iv) to sec. 182 of the Indian 
Succession Act, 1825 (cited in note (2) above) appeaA to be based on the supposition that 
a devise by an infant would in English law be a breach of the law, but it may be doubted 
whether in English law it would be considered as more Chan a case of incapacity to dispose 
of the land, in which case the heir would be put to his eleotion. See In re Macartney, 
Macfarlan e v. Macartney (a). Possibly the illustration is based on Hearle v. Oreenbank (6), 
but that case turned upon a special rule favouring the heir at law of English real 
estate whioh applies only when the testator is domiciled in England (c). 

Hot only will the doctrine of eleotion not oure an illegality, but as eleotion is a 
doctrine of equity it will not be applied so as to lead to inequitable results (d). 


(4B) Election by heir. — If there is a devise by an English will of land in Scotland 
whioh is ineffectual under the local law, and the person taking under the local law is a 
beneficiary under the will, he is put to bis election (e). The same rule applies to a foreign 
heir when the Isx situs like the Scotch law merely imposes restrictions on the power of the 
tcffjWtor to pass over his heirs, but does not make it impossible for the heir to comply 
• with the provisions of the will. Thus in Be Ogilvie, Ogilvie v. Ogttpie (/) there 
was a testamentary disposition of land in Paraguay in trust for charity and a 
bequest to the heirs. Under the law of Paraguay the heirs au o o ee d e d automatically 
to four-fifths of the land in Paraguay, but the heirs were put to their election, for they 
could legally hand over the land to the purposes of the trust. But if tke lex situe 
makes It Impossible for the heir to carry out the provisions off the will there is no case 
fipr eleotimi. See note infra — “ Impossibility of eleotfon ” and the case of Brown v. 
ffmraorfirV * ■ ■ ■■ ■. •• 
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(4C) Impossibility of election. — Tbe doctrine does not spplj whin ilinBna Is 
impossible u when a married woman it restrained from antioipeifcg* for Itis fcmpoirible 
to* heir to give up property which die ie restrained on alienating (A). Agate M Me 
eeee of In re Cheekam (Lord), Cavendish t: Daort (i), a testator gave benefits to A* a»d 
by the eeme will gave to B ohettels which were reded in tinsel to be sQjcyedwttli 
a mansion house of which A was tenant for life under a settlement. A was not put to his 
ettetfbn» for it was impossible for him to assign the chattels to B. So in the ease of a 
foreign heir if the hx situs makes it impossible for him to carry out the prorietai ef the 
will there is no oase for eleotion. This is illustrated by the case of Brotsfiv. Or e geon (/), 
the facts of which case when simplified are as follows. A testator left his property in tenet 
in equal shares for his sons A and B and for his daughter C for her life and then to her 
children. The property was in Scotland and in the Argentine. Under Scotch law a 
testator's power of disposition is restricted and each of the children could olaim a share* 
called legitim, irrespective of the will. The will provided U&t any child who claimed 
legitim should forfeit all benefits under the will. The daughter C claimed legitim and 
forfeited all benefits under the will. But as trusts are not reoognised in the Argentine* 
she as well as A and B succeeded in equal shares to the lands in the Argentine. The 
trust of the land in favour of the children of C failed and. they claimed that A and B, 
as a condition of taking their share of the Scotch property* should surrender to the trusts 
of the will shares of the lands that had passed to them as on an intestacy in the Argentine* 
The Court held that no case for election arose* for it was impoaslble for them to surrender 
their shares to the trusts of the wifi* sinoe no scheme could be devised by whteh SttStl 
trusts could be created without infringing the law of the Argentine. Moreover the 
application of the doctrine of election would have led to inequitable results. O had 
already got more than a third share, legitim in Scotland* plus a share of the Argentine 
land* as oh an intestacy* and it would have been inequitable to call upon A and 2? to give 
up part of their shares to C’s children. 

(6) Revert to the transferor.— When the refractory donee* as he Is called* sle et s 
against the instrument* the benefit which he has to surrender reverts to the tr an sferor. 
In this respect the English law is different* for the refractory donee does not forfeit the 
benefit but takes it subject to a charge to compensate the disappointed donee (k). Lord 
Eldon described this as the equity of compensation which the Courts had engrafted upon 
the primary doctrine of eleotion (i). Thus in the illustration to the section in the Transfer 
of Property Act* on C’s election to retain the farm; the gift of Re. 1*000 would In 
law not revert to A, but would be taken by C subject to a charge in favour of Rfor RsA*000. 
This is because the doctrine in England rests on compensation and net on forfeiture (in)* 
Hie doctrine in India rests on forfeiture, and the disappointed doiiee lows to the transferor* 
to compensate him by a charge on the p rope rty that has reverted to Him. There Is no 
oooasion for a charge if the transferor survives and the transfer is gr a tu i tous* for it Is Opm 
to the transferor to make a substituted gift. 

(6) Belief Of the transferor.— The second paragraph corresponds to sse. 182 of tbe 
Indian Suooesrion Act, 1926 (sec. 169, Indian Suooession Act, 1966). Asalraadysttetdliie 
principle may be re fe rred to the implied intention of the testator* but it is not necessary 
that he should have had in mind the equitable principle of election (a). It matters ate 
whether the transferor thought he had the power to convey* or knowing the extant of Ms 
authority* intended by an arbitrary execution of power to exeesd it (o). To quote tie/ 
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*» words of Lord Alvanley “ nothing can be more dangerous than to speculate upon what ho 

would have done, if he had known ono thing or another ” (p). It la not therefore neo— ary 
that the author of the instrument should hare known that the property did not belong to 
hia or that he Intended to put the donee" to an election. But this intention may be 
et pre iaed and then the condition is a condition precedent which must be literally per- 
formed. This is the ease in the Exception, See note (9) below. 

* 

(7) Indirect benefit. — The third paragraph corresponds to sec. 184 of the Indian 
Succession Act, 1925 (sec. 171, I. S. A. 1865). The section is there explained by the 
following illustration : — 

41 The lands of Sultanpur are settled upon C for life, and after his death upon D, his 
only child. A bequeaths the lands of Sultanpur to B, and 1,000 rupees to 
O, C dies intestate shortly after the testator, and without having made any 
election. D takes out administration to O t and as administrator elects on behalf 
of 0’s estate to take under the will. In that capacity he receives the legacy of 
1,000 rupees and aooounts to B for the rents of the lands of Sultanpur whioh 
accrued after the death of the testator and before the death of C. In his 
individual character he retains the lands of Sultanpur in opposition to 
the will.” 

<*•«* On the same principle it has been held in England that a man may be tenant by 

courtesy of an estate tail held by his wife in opposition to a will under whioh he accepts 
a legacy (g). The interest whioh the husband takes in such a case is an incident of the 
property of his wife and not a benefit conferred by the transferor bo as to raise a case 
for election. 


(8) Different capacity. — The fourth paragraph corresponds with the first part of 
eeo. 185 of the Indian Suooession Act, 1925 (seo. 172, I. S. A. 1865), whioh is explained 
by the following illustration : — 

“ The estate of Sultanpur is settled upon A, for life, and after his death, upon B. A 
leaves the estate of Sultanpur to D, and 2,000 rupees to B, and 1,000 rupees to 
C , who is B*b only child. B dies intestate, shortly after the testator, without 
having made an election. C takes out administration to B $ and as administrator 
elects to keep the estate of Sultanpur in opposition to the will, and to relinquish 
the legacy of 2,000 rupees. € may do this, and yet claim the legacy of 1,000 
rupees under the will.” 

An administrator or trustee may take a benefit qua administrator for the benefit 
of the estate, or of the beneficiary, and take a benefit for himself without bring put to an 
election. Orient v. Swinhoe (r) is an instance of an administrator not bring put to an 
election. No question of election can arise merely because owing to circumstances two 
capacities have merged in one person (s). 


(9) Exception. — The Exception corresponds to the second part of see. 186 of the 
Indi a n Succession Act, 1925 (seo. 172 of the Indian Succession Act, 1865), where it is 
explained by the following illustration : — 


" Under A ' s marriage settlement, his wife ft entitled, if she survives him, to the 
enjoyment of the estate of Sultanpur during her life. A by hfe will bequeaths 
to hfe jrife an annuity of 200 rupees during her life, in lieu of her i nter e st in the 
esstate of Sultanpur, which estate he bequeaths to hfe son. He also gives hfe 
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wife « legacy of 1,000 rupees. Tbs widow elects to take what she is entitled ffLjg? 
to under the settlement. She Je bound to reUnqnfch the annuity hut not 
the legacy of 1,000 rupees.” 

Seetkm 172 of the Indian Succession Aot y 1265, tree referred to In * Calcutta east (I) 
in which a testator bequeathed to his nephew all hie property inohxding the share of hia 
brother’s widow and made a provision for the widow’s maintenance^ The widow 
rec o uped the maintenanoe allowanoe by suit, and it was held that a subsequent cult for 
her share of the property was barred by sec. 172 as she must have known that the 
allowanoe was given her in lieu of her share of the property. It is submitted, however, 
that the eaee did not fall under seo. 172 as the allowanoe was not expressed to be in lieu 
of her share and that the only issue was whether the first suit constituted a valid and final 
election to oonfirm the bequest. 

(10) Acceptance. — The fifth paragraph corresponds ip sec. 127 of the Indian 
Succession Aot, 1025 (seo. 173 of the Indian Succession Aot, 1265), which is explained 
by the following illustrations : — 

(i) A is the owner of an estate called Sultanpur Khurd, and has a life Interest in 
another estate called Sultanpur Buzurg to which upon his death his ion B 
will be absolutely entitled. The will of A gives the estate of Sultanpur 
Khurd to B, and the estate of Sultanpur Buzurg to C. B, in ignorance of hia 
own right to the estate of Sultanpur Buzurg, allows C to take possession 
of it, and enters into pos ses sion of the estate of Sultanpur Khurd. B has 
not confirmed the bequest of Sultanpur Buzurg to C. 

(11) B, the eldest son of A , is the po s s e ssor of an estate called Sultanpur. * A bequeathe 

Sultanpur to C , and to B the residue of A’s property. B having been informed 
fay A’s executors that the residue will amount to 5,000 rupees, allows O to 
take possession of Sultanpur. He afterwards discovers that the residue 
does not amount to more than 500 rupees. B has not confirmed the bequest 
of the estate of Sultanpur to C. 


Acceptance of a benefit implies an election, but as in English law, there is no implied 
election exoept by a party who has full knowledge of the oiroumstancee that would 
influence the judgment of a reasonable man making the election, and with that 
knowledge determines to elect («). He waives the inquiry into the oiroumstancee if ho 
wilfully abstains from enquiring into them to that he is affected with cons t ructi v e notice 
of thorn — sec. 2. An election made with full knowledge is final (v) ; bat an election made 
without such knowledge may be revoked by the representatives of tns electing party (<r)f 
Ca se s have arisen in India in connection with bequests to pardanashin women, and it 
has bean held that it must be proved that they were fully aware of their right# when the 
acts were done which are said to constitute an election (x). In Sodik Husain v. Ha &him 
AU (y) a Mahomedaa executed a voluntary trust deed settling property on his wife in 
sa t isfa cti on of her olaira for dower and the Privy Council observed that 41 If she was 
never folly informed of its purport and contents, any election by her to sooept the 
provision made for herself and her children by it in discharge of the unpaid balance ef 
her dower would, of oouiee, be of no avail.” 
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TWO y44M’ anJOf»«ntc--The •kah pmgnpb oomapond. (Jo no. 188 (1) 
*Mhe fodiu. SnoeeMfam Aot, I0S5, (wo. 174 <rfH» Indian SneoMdoo Act, 1865). The 
period of two yam Is taken from the case of Crabtree v. BramMe (z) . The presumption 
lhay be rebutted. A widow who enjoyed a pro virion made for her raider a will 
inigporance of her right of dower was held entitled to elect after a lapse of 10 years (a). 
When rite person who hah to elect is in pos s e ssi on of both estates no persuihp&ion can 
be drawn (6). 4 

(12) Statu# QUO cannot be restored.— The seventh paragraph corresponds with 
sec. 188 (2) of the Indian Succession Act, 1925, (sec. 175 of the Indian Succession Act, 
1865). It is sufficiently explained by the illustration to the Exception. The principle 
is that of restitutio in integrum recognized in seo. 36 of the Speeifio Relief Act. The 
section permits an inference of knowledge which may be rebutted by circumstances. 

(13) Tim# for election. — The eighth paragraph corresponds with sec. 189 of the 
Indian Succession Act, lfiSi5, (sec. 176 of the Indian Succession Act, 1865). There is 
no suoh provision in English law but in Sopwiih v. Maughan (c) Romilly, M.R., said — 
“ It is also perfectly clear, that the parties interested under the will might have called 
upon her oategorio&Uy to elect, and the Court might not consider twelve months after 
testator*! death an unreasonable time." If a time is fixed by the instrument, and the 
party makes default, he is deemed to have elected against the instrument (d). 

(16) Disability. — The ninth paragraph corresponds with seo. 190 of the Indian 
Succession Act, 1925, (seo. 177 of the Indian Suooevion Act, 1865). A minor’s election 
may be postponed until his majority, or his guardian may elect for him. In England the 
praotioe is for the Court to elect for the infant an£ to direct an enquiry for that 
purpose (e), unless the Court has sufficient materials before it (/ ). 


(16) Ratification. — Cases of ratification must be distinguished from oases of election. 
For ratification properly speaking refers to acts done on behalf of the ratifier. If done 
without authority the principal may elect either to ratify or to disown them— seo. 196 
of the Indian Contract Aot. The doctrine of ratification rests, however, on the same 
principle that a man cannot both affirm and disaffirm the same transaction. Thus when 
a widow who had a life-estate for maintenance granted a permanent lease, the reversioner 
could elect either to ratify it or to set it aside ; and it was held that he was not bound by 
the lease when he accepted rent for three years in ignor&noe of the circumstances under 
which the lease was granted or the teqps on which it was held (g). A convene oaae is 
Modhu Sudan v. Books (A) where the reversioner accepted rent with full knowledge 
that the widow had granted a patni lease and he was held to have elected to ratify the 
deaae. 


(16) Hindu law.— The section now applies to Hindus hut the principle has always 
applied. In Bungama v. Atchama (i) the Privy Council referred to the “ principle not 
peculiar to English law, but common to all law whioh is based on the rules of justioe, viz., 
the principle that a party shall not at the same time affirm and disaffirm the same trans- 
action— affinn it as far as it is for his benefit and disaffirm it as far as it is ' to his 
prejndfes.*’ Again, in Shah Mukhun Lai v. Sre* Kishen Singh (j) the Privy Ctouncil 
that the principle that . you cannot both approbate, find reprobate the same 
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(4) Dittoifv. Parker (1818) 1 Swan. 859, 885. 
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tna«eWo>i **i a “Mata tendril not 00 muoh on any positive lew, m on tin broad 
•ad sniversafly applicable principles of juetioe." The doctrine vm dkeotij applied in 
the case af Man^cUdas r. Bunekkoddas (*). A Hindu widow deviled to JT immoveable 
property af her husband and gave the plaintiff, a reversionary heir* a legacy of Rs. 2,000. 
The plaintiff olaimed the legacy under the will and the immoveable property ac heir* 
The Court said that the doctrine of election applied, and that he must elect to take 
the one or the other. 



(17) y&liomed&n low. — The doctrine of election was applied toMahomedana 
by the Privy Council in the case of Sadik Husain v. Hashim AH (1), to which reference 
has already been made ; see note (10) above, “ Acceptance.’* 

[Apportionment] (m). 

96. In the absence of a contract or # local usage to the 
contrary, all rents, annuities, pensions, 
diAJ p £^«“ t on f SJu£ dividends and other periodical payments 
lntCT<i * t ° r in the nature of income shall, upon the 
transfer of the interest of the person 
entitled to receive such payments, be deemed, as between the 
transferor and the transferee, to accrue due from day to day, 
and to be apportionable accordingly, but to be payable on 
the days appointed for the payment thereof. 

(1) Apportionment by time. — This section refers to apportionment by time, 
while see. 37 refers to apportionment by estate. 

Illustrations. 


(1) A has let bis house at a rent of Rs. 100 payable on the last day of each month. 
A sella the house to B on the lffth of June. On the 30th June A Is entitled to Be. 50 
rant from the 1st to the 15th, and B is entitled to Rs. 60 rent from the 15th to the 30th. 
This is apportionment by time. 


(2) A has let his house at a rent of R*. # 100. A sells half the house to B . The 
tenant having notice of the sale must pay from the date of the sale rent at the cite of 
Re. 50 to A and Rs. 50 to B. This is apportionment by estate. 

On a transfer of property yielding inooxne, see. 8 provides &at the transferee*!* 
entitled to the interest or income accruing after the transfer takes effect. The interest 
has in suoh oases to be divided between the transferor and the transferee. There is no 
difficulty In respeot of Internet, for that accrues from day to day. But aa to inoome 
which does not accrue de die in diem the rule In seo. 8 might lead to anomalous results. 
For in s t ance, rente do not accrue from day to day but at stated periods (a), and If the 
rent for the year was payable the day after the transfer, the transferee would be entitled 
to the whole year’s rent. To remove this anomaly the section enacts that all periodical 
payments hi the. nature of rent, annuities, dividends and pensions shall be denari to 
accrue from day to day, and be apportioned between the transferor and transferee on 
that basis. 
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(9) ia|M rule*— The common lew of England did not tecogntoappat tfomnaai 
eMpt ln the eeee of interest which accrued from day to day; As toother periodical 
paym e nts such tie rat, the contract for eaoh portion of rent was reg arded a* distinct 
and entire. This common law role is stated in the judgment of Lord Eldon In Mm ports 
Smyth (o), and la explained in Swanston’s note on that ease. The rub was altered hy 
the Apportionment Act, 1870 (p),seo. 2 of which Isas follows;— 

“ (2) From and after the passing of this Act all rents, annuities, dividends, and 
other periodical payments in the nature of income (Whether reserved or 
made payable under an instrument in writing or b^ierwjse$, shall, like 
interest on money lent, be considered as accruing from day to day, and 
shall be apportionable in respect of time accordingly.” 

It will be observed that the English seotion is not limited to transfers, but lays 
down a general rule, apportioning in respect of time both liabilities as well as rights (g). 

(3) Scope Of the Indian rule. — Hie Indian rule is muoh more limited, for it is 
restricted to transfers inter vivos, and does not apply to liabilities. The apportionment 
which the seotion contemplates is one following the transfer of the interest of the person 
entitled to receive the rent, and not the transfer of the interest of the person bound to 
pay it (r). A lessor transferring his interest to the assignee of the lessee is entitled to an 
apportionment of rent up to the date of the merger («). When a decree is passed for 
the redemption of a mortgage, the apportionment of the rents of the mortgaged property 
is made as from the date when money is paid for redemption, and not from the date of 
the decree (t)* «> 

The seotion does not apply to transfers by operation of law as these are exoluded 
by seo. 2 (d). A purchaser at an execution sale aoquirfe title by operation of law and 
the rule of apportionment does not apply to execution sales (u). 

Illustrations , 


^•5 






(1) A has let his house at a rent of Rs. 100 payable on the last day of eaoh month. 
In execution of a decree against A the house is sold by the Court and purchased by B 
on the 13th June. On the 30th June B is entitled to the whole of the rent, i.e., Rs. 100. 

(2) A mortgagee brought the mortgaged property to sale and bought the properly 
himself at the Court sale in November 1022. The rent for the year was payable on the 
1st April 1023. The mortgagor claimed that the rent should be apportioned and that 
he should receive the rent from 1st April 1022 till November 1022. But as it was an execu* 
tion sale seo. 36 did not apply, and the mortgagee was held to be entitled to the whole 
year's rent payable on the 1st April 1023 (v). 

C 

Prepaid rent is not rent, but a loan (u>). See note under seo. 60, 44 Rent paid in 
advanoe." 


No rule of apportionment In the Act apart from section.— These limitations 
oia the section have not always been observed. In one case (x) the lessor 
hid only a life interest and died a month before the rent for the half, year 
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was payable Hare there was no question of a transfer, and yet the saaignea of the lessor 
was held to be entitled to an apportionment of rant for the period up to the death of the 
lessor. Again* in another ease (y) the liability to pay rant was apportioned b et ween the 
leasee and his assignee* and in a third Madras ease (*) the role of apportionment was 
applied between a lessor and the purchaser of his interest at an execration sale. This 
decision has recently been followed in subsequent eases by the Madras High Court (a). 
The rule has also been applied in the oase of devolution of interest on suooession (6). In 
all these oases the rule was applied as an equity. It is submitted* however* that this 
is erroneous* and that there is no suoh equity. Apportionment by time was not recognised 
by the English common law. A general rule of apportionment by time was then intro- 
duced by statute. The Indian rule is limited to transfers inter vitve, For oases outside 
the Indian rule* justice* equity and good conscience would necessitate the application 
of the English common law. This view is supported by a recent decision of the Privy 
Council (c). In that case successive estates had been created by a deed of settlement* 
and the income from investments and other settled property had to be allotted to the 
suooessive estates. The Privy Council held that in the absence of any rule In India the 
English common law rule of no apportionment of discontinuous payments applied. The 
income* of course* would have been apportionable, had there been clear and unambi- 
guous intention to that effect. In PKiro&haw Bomanji v. Bat Qooibai (d) f the Privy 
Council held that none of the English Apportionment Acts applied in India* and that as to 
oases outside the section the law applicable was the English Common Law rule as 
ampified in Sw&nston’s note to Lord Eldon's judgment in Ex parte Smith (#). As to 
this their Lordships said — “ The latter (».«., Mr. Swans ton) traces it to the two propositions* 
that an entire contract cannot be apportioned* and that under such an instrument as* 
for instanoe a lease with a restoration of periodically payable rent* the oontraot for each 
portion is distinct and entire. The rule* however* while applicable to periodical pay* 
ments becoming due at fixed intervals* did not apply to sums accruing de die in diem . 
It did not, for example* apply to annuities or to debts." As noted above* however* the 
Courts in India have applied the principle of this seotkm to oases outside the section as 
a rule of justice end equity. 


(3A) Maintenance.— A Hindu widow's right to maintenance accrues from day to 
day. Therefore* on the death of a Hindu widow her heirs are entitled to reoover the 
maintenance allowance up to the day of her death* although the allowance has* for the 

convenience of the parties* been expressed to be payable on a fixed date (/). 

• 

(4) Dividends. — “ Dividends" in the English Apportionment Act has been held to 
include payments by way of occasional bonus or surplus profits to the shareholders (y). 
But the payment must be made or declared in respect of a definite period (h). • 

(4A) “ Other periodical payment." — The same expression is used in the English 
Act (the Apportionment Act* 1870) and as to it Lord Selbonrae said— "They must be 
payments which are made periodically, recurring at fixed times* not at variable periods, 
nor in the exercise of the discretion of one or more individuals* but from some antecedent 
obligation; and* further* they must be in the nature of income ; that is* coming in from 
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THE TRANSFER OF PROPERTY ACT. 

-mmmkiwi of investment (<)/’ The expression does not therefore include the profits of a 
partnership which accrue only alter the adjustment of aooounts (4), nor the profit! in 

Whenever there are periodical payments accruing, and the event which calls for 
apportionment occurs, tUb Act is at once brought into operation and must be applied 
end when subsequently the accruing payments become due and payable, they must be 
distributed in accordance with the Act (/). 

(4B) Sums due before the event. — Sums due in advance and dne before the. 
event which calls for apportionment are not apportioned. So where rent web payable 
quarterly in advance, and the landlord re-entered for non-payment of rent during the 
quarter he was entitled to reoover the whole rent (m). 

(6) Payable.— The section makes it dear that the apportionment does not affect 
the date when the payment is to be made by the person liable. Thus if under a lease rent 
is payable at the end of the year, an assignment by the lessor of his interest in the middle 
of the year will result in the transferor and the transferee being each entitled to half the 
rent* but die lessee still remains liable to pay only at the end of the year (n). 


(6) Contract or local U8&g6. — The rule may be excluded by contract or local 
usage. With reference to the English Act it was held that a bequest of shares in a 
company with a direction that they should carry the dividends accruing at the testator’s 
death exduded the rule (o). 

t* 

In the oase of agricultural rents, the Allahabad High Court makes the apportion- 
ment with reference not to the rent of the whole year but gdth reference to the rent of the 
season in which the crop was reaped (p). In a Rangoon case ( 9 ) the Court observed 
that agricultural rents are not apportionable as they accrue once and for all when the 
orops are reaped and do not accrue from day to day. This, it wouk} appear, is not correct, 
for it is precisely because rents do not accrue from day to day that the rule of apportion- 
ment has been applied to them by this section. A similar observation as to agricultural 
rents occurs in a Calcutta oase (r), but there the apportionment was by estate and the 
reference to section 36 seems to have been a mistake for section 37. Agricultural rents 
are exoepted from the operation of section 37, but are subject to apportionment by time 
under section 36. 

Under sec. 226 of the Agra Tenancy Act (U.P. Aot 3 ofl926) agricultural profits are 
divisible on fixed dates between the co«sharers. But on the principle of this seotion it 
has been held that the co-sharer’s right accrues from day to day. Theimforehisfluit 
for a share of the profits is not premature if filed before the fixed date 'SHiMrepsib 
due at the date of suit can be ascertained by apportionment (s). 


37. When, in consequence of a transfer, property is 
divided and held in several shares, and 
thereupon the benefit of any obligation 
relating to the property as a whole passes 
from ofie to several owners of the property, the corresponding 
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duty shall, in the absence of a contract to the contrary amongst 
the owners, be performed in favour of each of such owners 
in proportion to the value of his share in the property, 

S rovided that the duty can be severed and that the severance 
oes not substantially increase the burden of the obligation ; 
but if the duty cannot be severed, or if the severance would 
substantially increase the burden of the obligation, the duty 
shall be performed for the benefit of such one of the several 
owners as they shall jointly designate for that purpose : 

Provided that no person on whom the burden of the* 
obligation lies shall be answerable for failure to discharge 
it in manner provided by this section, unless and until he has 
had reasonable notice of the severance. 

Nothing in this section applies to leases for agricultural 
purposes unless and untill the Provincial Government by 
notification in the official Gazette so directs. 


Illustrations. 

• 

(a) A sells to B, C and D a house situate in a village and leased to S at an a nn ua l 
rent of Rs. 30 and delivery of one fat sheep B having provided half the purchase money* 
and C and D one quarter eaeh. E, having notioe of this, must pay Rs. 15 to B, Rs. 7$ 
to < 7 , and Rs. 7| to D, and must deliver the sheep according to the joint direction of B, 
C and D. 


(b) In the same case, each house in the village being bound to provide ten days* 
labour each year on a dyke to prevent inundation, K had agreed as a term of his lease 
to perform this work for d. B t C and D severally require E to perform the ten days* work 
due on account of the house of eaoh. E is not bound to do more than ten days* work 
In all, according to such direction as B, C and JJ may join in giving. 

(1) Apportionment by estate.— This section refers to apportionment by estate 
while the last section dealt with apportionment by time. # 

Before the transfer of Property Act when a tenure was severed by the sale 
of shares in the reversion, the tenant was still, obliged to pay the rent to all the shams 
jointly, unless an apportionment had been agreed to by all the parties, or had been 
ordered in a suit to which all concerned were parties (/). If such an agreement bad 
been arrived at, it wae binding on the tenant (tt). 


But under the present section notioe to the tenant is sufficient to conver t tbs single 
obligation to pay rent to all into a several obligation to pay rent to eaoh co-sharer. On 
receipt of the notioe the tenant is under an obligation to pay each sharer bis proportionate 
part of the rent (v): but if a suit is necessary to enforce this obligation, it is sMCffi 
necessity to join all tbs sharers as parties (te). Ifno apportionment is made, the obtygation 
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remains single, tad the lessor will not be alio wed to split the tenancy by recovering the 
retit of a pert only (a), nor ean a purchaser of a pert insist on payment of rent of his pert 

o*4jr(y)- 

Ha putnidar pays the land revenue payable to the zemindar direct to the Treasury, 
that is a payment which can be apportioned' between the co-sharers in the semindari (z). 
\ If an estate consisting of several villages is apportioned, the division should be made 
according to the existing rents and not those at the creation of the original tenure (a). 
Provision is also made in sec. 109 for apportionment of rent by agreement 
between all parties. Payment of rent by a tenant in good faith and without notice of 
a transfer is protected by sec. 50. 

(2) Benefit Of any obligation. — Bent is not the only instance of the benefit of an 
obligation attached to property, whioh is capable of being apportioned. When the 
lessor sells portions of the property leased, the covenants which run with the land run 
With the severed portions. The lessee is bound to perform the various obligations imposed 
upon him in favour of each sharer in. the reversion, so far as such obligations are capable 
of severance, and such performance will not be to his prejudice (6). There is express 
provision as to the severance of such obligations in sec. 140 of the Law of Property 
Act, 1925. A similar provision as to easements on severance of the dominant heritage 
4 , is enacted in sec. 30 of the Basements Act, 1882. 


(3) Does not substantially Increase the bur/len— This condition is the subject 
of the second illustration. There is a similar provision in sec. 30 of the Easements Act, 
1882, that the severance into shares of the dominant heritage shall not increase the burden 
on the servient heritage. The principle may be illustrated by a case which is not, however, 
within the seotion. An agricultural holding fell to be divided so that the fields were 
allotted to one co-owner and the appurtenant farmhouse in the abadi to another. The 
tenant was still entitled to continue to occupy the farmhouse rent free (c). 

(4) Provided that the duty can be severed.— It must of course be possible 
to perform the duty separately, otherwise it must be performed jointly. This is 
explained in the first illustration where the duty to deliver a sheep cannot be 
severed. 


(6) Notice. — Notioe may be given by the assignor or by the assignee (d). The 
notice has of oourse no bearing on the title of the assignee. 

(6) Section not applicable.— The seotion is subject to SCO. 2 (d) and i» therefore 
net applicable to involuntary transfers or to oases of suooeesion. The heirs of a deceased 
creditor are only jointly entitled to enforce the right whioh the deceased , if alive could 
singly enforce («). 


; (?) Agricultural tenancies. — These tenancies have been exempted, as the 

severance of the obligation to pay rent would oapse much harassment to 
Agriculturist* (/). 


(*) Satyeik v. JiUar Rahman (1918) 27 CAL 
lJ. 488, 46 LC. 721. 

(?) Maimrefa Ethan Pratad v. Mathura Kuar 
(1922) 69 LO. 704, {*22) A.P. 608. 


(*> Goar Gopal v. Gotta Btkari (1917) 21 Cal. 
W.N. 214, 848*0. 409. 

m v. Timmrni (1908) 7 Cat 

8) 29 Mad^’ wTo2Sf MiSSV, 


Me <1988) 146 1.0. 287, (*8S) A.P. 
248. v 

(*) Saida v. JHAori (1908) 80 Afi. 282. 

<4> Pwwv M v. Madhoji Jibe* (1918) 17 Cal . 
L JT. 872, 19 1.0, 866. 


(s) Kandhiya Lai v. T 

Ahimta v. Abdul Motor 
26,84. 


818; 

Ifed. 


CO AHmmm r. Biro LoU (1896) 28 Cal. 



LIMITED POWER Of TRANSFER. 


179 




B. — Transfer of Immoveable Proparty. 

38. Where any person, authorised only under circum- 
. . n . stances in their nature variable to dispose 
mS S^oS S to of immoveable property, transfers such 
ebw®rtfta«# to te*®rf«r. property for consideration, alleging the 

existence of such circumstances, they shall, as between the 
transferee on the one part and the transferor and other persons 
(if any) affected by the transfer on the other part, be deemed 
to have existed, if the transferee, after using reasonable care 
to ascertain the existence of such circumstances, has acted 
in good faith. 


Illustration. 

A, a Hindu widow, whose husband has left collateral heirs alleging that the property 
held by her as such is insufficient for her maintenance, agrees for purposes neither 
religious nor charitable, to sell a field, part of such property, to A. B satisfies himself 
by reasonable enquiry that the income of the property is insufficient for A * a maintenance, 
and that the sale of the field is neoessary, and acting, in good faith, buys the field from 
A . As between B on the one part and A and the collateral heirs on the other part, a 
necessity for the sale shall be deezdbd to have existed. 

(1) Rest or Chapter II jpplles to immoveable property only.— This group 
of seotiona, t.e., secs. 38 to 53, applies to immoveable property only. The preceding 
group, t.e., secs. 33 to 37, applies both to immoveable and moveable property. 


(2) Limited power Of transfer.— The scope of this section is very restricted. It 
does not apply to cases falling under sec. 41 of benamidare or ostensible owners who can 
give no title exoept by estoppel ; nor to cases under sec. 64 of the Trusts Act, 1682, of 
persons purchasing in good faith for consideration without notice of a trust. But it 
refers to oases such as those arising under Hindu law where the power of transfer of the 
person representing the estate depends upon circumstances in their nature variable. 
Thus a Hindu widow has no power to dispose of immoveable property exoept for purposes 
which tiie Hindu law recognises as constituting legal necessity. The manager of a Joint 
Hindu family has power to sell or mortgage jdint family property only for purposes of 
legal necessity, or for debts incurred in the family business, or for the benefit of the estate. 


his own antecedent debt if not incurred for an immoral or an illegal purpose. So i 
the natural guardian of a Hindu minor has power to sell or mortgage any part of the 
minor’s estate in oase of necessity or for the benefit of the estate. A transfer in excess 
of such limited power is voidable, but the transferee is protected if he has made inquiries 
with reasonable care and has acted honestly in the real belief that there were justifying 


an 


The section would appear to be based on the leading case of H wmo om an Ptrsaud 
v. Mst. Babooe (g), and particularly the following passage : — 

“The power of a manager for an infant heir to charge an estate not Me own, is 
under the Hindu law, a limited and qualified power. It can only he ex e rc is ed 
rightly in ease of need, or for the benefit of the estate. . . , , ; The 
actual prawns on the estate, the danger to be averted, or ttoJws ^H obi 
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inn conferred upon it. In the particular instance, is the thing to be regarded. . . . 

j ^ Their Lordships think that the lender la bound to inquire into the neoeeiMes for 

the loan!, and to satisfy him s el f as well ae he can, with reference to the parties 
with whom he is dealing, that the manager is acting in the particular instance for 
the benefit of the estate. But they think that if he does so inquire, and acts 
honestly, the real existence of an alleged sufficient and reasonably-credited 
necessity is not a condition precedent to the validity of his charge, and they do 
not think that under such circumstances, he is bound to see to the application 
of the money.” 

This principle applies not only to the case of a manager for an infont, but also to 
alienations by a Hindu widow, or other limited heir (h), and to transactions in which a 
father in derogation of the rights of his son under Mitakshara law has made an alienation 
of anoestral family estate (*). It also applies to alienations by a mohunt or shebait of 
debutter property (j). An executor under pure Hindu law has no greater powers than 
the manager of a minor’s estate (t). 

(3) Circumstances in their nature variable. — This expression refers, in cases 
of Hindu alienations, to the foots that constitute legal necessity in Hindu law. These 
▼ary according to the foots of each case and the status of the transferor. A step- 
mother purporting to act on behalf of a minor step-son is a person authorised 

w “only under circumstances in their nature variable to dispose of immoveable 
property” (0- 

c 

(4) Before transfer. — The section has no application before transfer where the 

transaction is still incomplete (m). f 


(5) Onus Of proof .—The onus of proving j ustifying circumstances is on the transferee. 
When a mortgagee from a Hindu widow seeks to enforce his mortgage, the onus is on 
him to prove that the money was borrowed for a legitimate purpose (n). One who olaims 
title under a conveyance from a woman, with the usual limited interest which a woman 
takes, and who seeks to enforce that title against reversioners, is always subject to proving 
not only the genuineness of his conveyance, but the full comprehension by the limited 
owners of the nature of the alienation she was making, and also that the alienation was 
justified by necessity, or at least that the alienee did all that was reasonable to satisfy 
himself of the existence of such necessity (o). Actual proof of the necessity which justified 
the deed is not essential to its validity ; it is only necessary that a representation should 
have been made to the purchaser that such necessity existed, and that he should have 
acted honestly and made proper inquiry to satisfy himself of its truth (p). If the aliena- 
tftm is by a father for payment of antecedent debts, the burden is on the transferee to 
prove that the debt existed or that after proper inquiry he honestly believed that it 


(A) Mi Pratad v. Qoiap Bhagat (1913) 40 Cal. 
701 F.B., 19 1.0. 273 : Rmgmeami v. 
£toM<i^a(1919) 42 M*d. 323, 46 1.A. 72, 

(t) Rmoohw m Ponhad v. Run Bahadoor (1881) 
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existed (ff). The burden ie then shifted on the eon to shew that the debt wm co ntr acted t| 

for n humoral purpose end that the transferee had notice actual or constructive of the 
nature of the debt (r). 

Recitals by the transferor are not generally sufficient proof of ne ces s ity (#), for they 
may only have been inserted at the instanoe of the transferee (f). They must therefore 
be supplemented by evidence aliunde (u). A sale deed exeouted by a Hindu widow recited 
the payment of family debts as the necessity justifying the sale. But the purchaser 
made no inquiry of the creditors named in the deed and was therefore not protected by 
this section (e). But as time goes by and the original parties to the transaction and 
all those who could have given evidence have passed away, recitals assume greater im- 
portance, and if the circumstances are such as to justify a reasonable belief that an 
enquiry would have confirmed their truth, they would be sufficient to support the 
deed (to). In such cases presumptions are admissible to fill in details whioh have been 
obliterated by time (a?). 

The lender is not bound to see to the application of the money (y). In the judgment 
in Hunoomon Pertavd *s case Knight Bruce, L. J. v said : “ The purposes for which a loan 
is wanted are often future, as regards the actual application, and a lender oan rarely 
have, unless he enters on the management, the means of oontrolling and rightly directing 
the actual application. Their Lordships do not think that a bona fide creditor should 
suffer when he has acted honestly and with due caution, but is himself deceived." Accord* 
ingly a sale or mortgage may be justified by legal necessity although as to part of the 
consideration such necessity has not been established (*). The Allahabad High Court 
Km held that this was so only Aen the unaccounted part was small, but not if it was 
considerable (a). But this view was disapproved by the Privy Council, and it was he ld 
that if the sale itself is justiffed by legal necessity, and the purchaser pays a fair pries 
for the property sold, and acts in good faith after due inquiry as to the nsosssity for the 
sale, the mere fact that part of the prioe is not proved to have been appUtd to purposes 
of necessity does not invalidate the sale, and the sale should be upheld unconditionally 
whether the part proved to have been applied to purposes of necessity is considerable 
or small (6). 


39. Where a third person has a right to receive main - 
tenanc e or a provision for advancement 
lued ‘“Si or marriage from the profits of im~ 
moveable property, and such property is 
^transferred. . . the right may be enforced against the 
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1||^* V'jSfilf 'iu>t against a transferee *£or consideration an^ without 
notice of the right, nor against such property in his hands. 

(1) Amendment.— The above Motion has been amended by the Amending Act 
20 of 1920. Before the amendment it was as follows : — 

“ Where a third person has a right to receive maintenance or a provision for 
advancement or marriage from the profits of immoveable property, end such property 
fe transferred with the intention of defeating such right , the right may be enforced against 
the transferee if he has notice of such intention or if the transfer is gratuitous ; but not 
against a transferee for consideration and without notice of the right, nor against such 
property in his hands." 

The following amendments have been made by the Amending Aet of 1929 : The 
words 44 with the intention of defeating such right," ocourring after the word “ transferred ” 
have been omitted. For the words “ of suoh intention " ocourring after the word “ notice," 
the word “ thereof" has been substituted. There was an illustration appended to the 
old section. That illustration has also been omitted. The effect of the amendment is 
stated in note (3) below. The amendment has retrospective effeot (c). 

(2) Maintenance not & Charge.— The right of maintenance; even of a Hindu 
widow, is an indefinite right which falls short of a oharge (d). It is not a charge unless 
it has been made a oharge by decree or agreement (eji, or unless the widow is in pos- 
session of specific property allotted for her maintenance (/). In suoh cases notioe of the 
oharge is sufficient to bind the transferee. But in som^ cases it had been held that a 
oharge for maintenance created by a decree was binding on a transferee whether he had 
notioe of the charge or not (g). Those decisions proceeded on the view that the effect 
of a charge was similar to that of a mortgage in that it placed a limitation on the owner- 
ship of ihe property (A). Those decisions, however, were not correct, for even before 
the Amending Act of 1929 it was dear that a charge did not, like a mortgage, create an 
interest in property (t), and the amended sec. 100 expressly enacts that a charge cannot 
be enforoed against a transferee for consideration without notioe. This section purports 
to deal with a right of maintenance or the like which not having been made a charge 
ly decree or agreement falls short of a oharge (j). 


(3) Bight of maintenance and subsequent transferees.— The old section 
represented the Hindu law rule as to the edeot of a transfer upon a Hindu Widow’s right 
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of maintenance. The leading ease on the point ia Laktkman v. ffstyaefoMOMri (k) wham 
a surviving brother sold ancestral property intending to defeat the right of maintenance 
of the deceased brother's widow. West, J., said — “ If the heir sought to defraud her, he 
oovld not indeed, by any device in the way of parting with the estate, or changing its form, 
get rid of the liability which had come to him along with the advantage derived from hie 
survivorship ; and the purchaser— taking from him with reason to suppose that the traasae* 
tion was one originating not in an honest desire to pay off debts, or satisfy claims for which 
the estate was justly liable, and which it could not otherwise well meet, but in a design to 
shuffle off a moral and legal liability— would, as sharing in the proposed fraud, beprersnted 
from gaining by it ; but if, though he knew of the widow's existence and her olaim, he bought 
upon a rational and honest opinion that the sale was one which could be effected without 
any furtherance of wrong he has, as against the plaintiff, acquired a title free from the 
claim which still subsists in full force as against the recipient of the purchase money." 
It was therefore immaterial that the transferee had notice ojthe olaim to maintenance (2); 
the right was saved only if the transferor intended to defeat it and the transferee had 
notice of that intention (m). 

The old section did not give sufficient protection to the Hindu widow, for it was 
difficult to prove that an improvident alienation was effected with the intention of 
defeating her right; and even if the transfer was in fraud of her right, it w as difficult to 
prove that the transferee was a party to the fraud. A later Bombay case (n) somewhat 
exaggerated the difficulties of the section. But the difficulty was a real one, and Courts 
had to make presumptions. So # it was held that if the transfer was of all the family 
property (o), or of all the property that was available for the payment of maintenance (p), 
and if the purchaser was awAe of the circumstances of the family ( 9 ), the transfer was 
subject to the widow's right of maintenance. 

Under the amended section no such presumptions are necessary, and the right of the 
widow is more effectively protected. It is not nec e ss ar y that the transferee should be 
aware of an intention to defraud the widow or to defeat her right to m ai nten a nc e (r). If 
he is a transferee for consideration, he takes subject to the right if he has notice of it. 
If he is a gratuitous transferee, he takes subject to the right, whether he has notioe of 
it or not. 


(4) Notice.— The provision as to notice marks the difference between the old 
section and the new. Under the old section the transferee was not bound unless he 
had notioe of the intention to defeat the right of the widow. Under the new section 
notice of the existence of the right is sufficient to bind the transferee ( 1 ), If he is a Jwi 
fide transferee for valuable consideration without notice, he is not bound ( 2 ). . Under 
■eo. 3 the notioe may be either express or constructive. 
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(6) Family debt!, — Under Hindu law debts contracted for the benefit of the family 
4*fce p re cedence over a widow's claim for maintenance (a), and if family property is 
ihmttdfnr the discharge of debts binding on the family, the right of the aHesiee overrides 
the right w the widow, even if he had notice of her claim for maintenance (i ). Bat when 
m ain ten a nce has been expressly charged on the property it takes precedence of the 
right of an execution purchaser even though the deoree was for a debt bfadfng on the 
hnily (w). Although the husband’s debts may override the widow's claim for mainten- 
ance, she has a right to challenge debts incurred by a coparcener, such as a son or a brother 
of her deoeased husband and to enforce her rights against the property sold to pay off 
those debts, unless it be proved that they had been incurred for family necessity (a). 

(6) Advancement.— Provisions for advancement are unknown among Indians (y). 
The rule of English law by whioh a child who baa received an advancement must bring 
the amount into hotchpot in the case of the father's intestacy has been omitted in the 
Indi a n Succession Act ; and nas been held not to apply to Pamees ( 2 ). Among persons 
subject to Engl ish law a purchase by a father in the name of a daughter is presumed 
to be an advancement and not to be benami or colourable (a). 

(7) Marriage. — Under Mitakahara law joint family property is liable for the 
legitimate marriage expenses of male members of the family (6) and their daughters (c). 
Under this section as amended, a transferee having notice of suoh liability at the 
thae of the transfer would take subject to it. 
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such right or obligation may be enforced against a trana- S'# 
feree with notice thereof or a gratuitous transferee of the 
property affected thereby, but not against a transferee for 
consideration and without notice of the right or obligation, nor 
against such property in his hands. 

Illustration , 

A contracts to sell Snltanpur to B. While the contract is still in force, he sells, 

Soltanpur to C, who has notice of the contract. B may enforce the contract against 
C to the same extent as against A . 

(1) Amendment. — The first paragraph of the old section was as follows : — 

“ Where, for the more beneficial enjoyment of hi/ own immoveable property, 
a third person has, independently of any interest in the immoveable property of 
another or of any easement thereon, a right to restrain the enjoyment of the latter 
property, or to compel its enjoyment in a particular manner.** 

Before the Amending Act of 1929 the right described in the first paragraph of this 
section was “ a rigfht to restrain the enjoyment of the latter property or to compel its 
enjoyment in a particular manner.” The words 41 compel the enjoyment *’ have been u 

omitted by the Amending Act. % The reason for this amendment has been explained in * 

note (7) under seo. 11. 

(2) First paragraph.— Right of transferor against purchaser from * 

transferee. — The second para, of seo. 11 relates to the right of the transferor as 
against the transferee (1) to enforce the performance of an affirmative covenant, and (2) 

to restrain the breach of a negative covenant. 

The first paragraph of the present section relates to the right of the transferor as against 
a purchaser from a transferee to restrain the breach of a negative oovenant. This paragraph 
before it was amended [see note (1) above] also recognised the right of the transferor to 
eompal the performance of an affirmative oovenant aa against a purchaser from the 
transferee. It contained the words 14 to compel its enjoyment,” but those words have now 
been omitted. The effect of the omission is that an affirmative oovenant can no longer 
be enforced against a purchaser from a transferee. Thy reason for the amendment is 
explained in note (7) under seo. 1 1. 

The 44 third person ” spoken of in the first paragraph is either the original covenantee 
or his transferee. For instance, if A owns two properties X and Y, and sells X to B, 
he may impose a restriction cm B that he shall, for the more beneficial enjoyment of Y, > 

beep open a portion td X adjoining Y and not build on it. The 44 third person*' may 
be A who has no longer any interest in X or any ea sem en t thereon, or he may boa 
purchaser of Y from A whom we shall call C. If B arils X to D, and D has notice of # 
lit OMgmonf, and 2> threatens to build on the whole of X, A or C may restrain D from so 

d oi ng. Ws proosed to oemrider this paragraph in greater detaiL 
• 

(3) Restrictive covenants tn EngUeTi law. — A Mnomt m»y be awtuig 
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Iqr Want of registration. If the oovenant is only » pemmsl contract, the general role of 
Hbi|Hih eoo mum lew is that all oontreots are personal end the covenant does not bind 
thefeuns&iee. 

To tUs general rule that oontreots ere personal there are two exceptions — (1) leases, 
and (2) covenants annexed to the land. 

Leases. — L ea se s hare always been an exception to the rule of common law that 
oontraote arc personal. At oommon law a lessor could enforce the covenant to pay rent 
against the assignee of the leasee, and the assignee of the lessee could enforce the covenant 
for quiet enjoyment against the lessor. The Statute 32 Hem. 8, e. 34 passed in 1840 
extended the benefit of enforcing, and the burden of having enforced, such covenants from 
the lessor to the assignee of the lessor. The law as to the enforcement of the burden 
of covenants in leases was settled in Spencer 9 s case' (d). That case decided that covenants 
relating to the land demised, or something in existenoe on the land demised, bind assigns 
of the land whether the assign** are named in the covenant or not ; covenants not relating 
to things in existence but to things whioh, when they come into existence, will be on the 
land, bind assigns of the land when suoh assigns are named in the covenant ; covenants 
relating neither to the land nor to things in existenoe on it *or to come into existenoe 
* upon it, do not bind assigns of the land whether the assigns are mentioned or not. It 
will be observed that under this rule covenants as to land retained by the lessor will 
not bind the assigns of the lessee. 

The rule in Spencer's case has been altered by thq Law of Property Act, 1826. By 
seotion 70( 1 ) of that Act a covenant to do an act relating to the land will bind the assigns, 
whether named or not, even though the subject-matter (?ay not be in existence when 
the oovenant is made. 


Covenants annexed to the land . — A oovenant whioh is annexed to the land is one 


whioh binds the land in its inception (e), or which affects the nature, quality or value 
of the land (/). The benefit of suoh a oovenant runs with the land for the benefit of which 
it is expressed to be made (g). In Rogers v. Hosegood (h) the purchasers of a plot of 
building land covenanted with the vendors, with intent that the oovenant should enure 


for the benefit of certain land of the vendors, not to erect more than one messuage or 
dwelling house on the plot and that suoh dwelling house should be adapted for, and used 
for private residence only. Farwell, J., held that the oovenant ran with the land and 
ooukl be enforced by the assigns of the covenantee. The learned Judgesaid : “ Covenants 
whioh run with land must have the following characteristics: (1) they must be made 
with a covenantee who has an interest in the land to whioh they refer. (2) They 
xaijst concern or touoh the land.'* It was immaterial that the covenantee's assign was 
unaware of the oovenant when he purchased, because “the plaintiff's right in such an 
action does not depend upon what he believes himself to have bought, but upon what bo 
has in foot bought, and he has bought the land with the covenants annexed.'* This 
judgment was confirmed in a considered judgment by the Court of Appeal, and Collins, 
I*J„ said-—" The first point to be determined is whether the oovenant or contract in its 
inception binds the land. If it does, it is capable of passing with the land to subsequent 

assignees. In suoh cases it runs, not beoause the conscience of either party is 

affected, but beoause the purchaser has bought something which Inhered in or was 
annexed to the land bought.” In Dyson v. Forster (i) the covenant was ttmt of a 
ooDiery company to pay compensation to the owners of the surface lands for all damage 
oooaskxned by the working of the ooai. Lord Macnaghten said — “ The question is 
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Bow this oovanaut affect the nature, quality, or value of the had. or to toaoovwart 
•imply collateral T It Is not, I think, simply collateral, for one reason which hi 
sometimes proposed as a test for the purpose of determining whether a covenant mas 
with the land or not. It Is beneficial $o the surface owner and beneficial to no one else: 
see Pjftpon v. Arthur ( j). I think it affects the nature and also the value of the land. 
I think it affects the nature of the land because it tends to prevent disturbance of the 
surface, and ao it tends to preserve the natural state and condition of the land* A 
person who has agreed to pay compensation to his neighbour for injuriously affecting his 
land is more likely to be careful to avoid mischief than one who is not answerable 
for the oonsequenoes of his sot. I also think that the oovenant affects the value of the 
land in respect of which it was given. Suppose the land, being properly drained, were 
to be left for agricultural purposes, a tenant, I should suppose, would be more likely to 
take it, and would probably give more for it if he were assured that compensation 
would be payable in the event of the drainage systeid being dislooated by subsi* 
denoe. Similar considerations would apply if the land were let for building 
purposes.'* 

Statutory provision is made in the Law of Property Act, 1920, that oertain covenants 
are annexed to th^land and that the benefit of enforcing them passes to every person 
in whom the estate or interest of the covenantee is vested. Section 70(6) of the Law 
of Property Act, 1925, refers to a number of implied covenants, including the covenants 
for right to convey, quiet enjoyment, freedom from inoumbranoes, and further assurance, 
implied in a conveyance for valuable consideration, other thaq a mortgage, by a person 
who conveys sad is expressed So convey “as beneficial owner," the further covenants as 
to the validity of the lease in a conveyance for valuable consideration of leasehold pro- 
perty by such a person, and the covenants implied in a conveyance by way of mortgage 
by such a person. Section 141 enaots that the rent and the benefit of the lessee's 
covenants shall run with the reversion. This section extends the operation of the Statute 
32 Hen. 8, o. 84, sec. 1, which applied to leases by deed only ( k ). 


It is therefore dear that the benefit of a oovenant annexed to land p as se s readily 
from the covenantee to his assigns of any land clearly intended to he benefited by the 
oovenant who can enforce it against the original covenantor. But different considerations 
apply to the burden of a oovenant. At common law the burden of a oovenant even 
though it be annexed to the land does not rqp with the land so as to hind the a s signee 
of the covenantor. The leading case on this point is Awtorberry v. Corporation of 
Oldham (1). The owner had conveyed a site of land adjoining his own, to trustees who 
had covenanted to maintain and repair a road on it. The owner sold hie adjacent land 
to the plaintiff, and the trustees sold the road site to the defendants. It was held that, 
the plaintiff oouid not enforce the oovenant against the defendants. Lindley, L.J. 
said — "Does the burden of this oovenant run with the land so as to hind the defendants? 
The defendants have acquired the road under the trustee*, end they are bound by such? 
covenants as ran with the lend. Now we come to faoe the difficulty : does a covenant 
to repair all this road run with the land-— that is, does the burden of it desc end upon 
those to whom the road may be assigned in foture ? We are not dealing hers with a eat* 
of landlord and tenant. The authorities which refer to that dsssofsases have little if any, 
hearing upon the case which we have to consider, and I am not prepared to say that any 
oovenant which impose* a harden upon land does ran with the land, unless the oovessmt 
doss, upon the true oonstrooUop of the deed containing the oovenant* amount to ritfcgf 
a grant of an aaeament, or a rant-charge, or some estate or interest jn the lead* 
The harden of a oovunsnt innoxod to land could only be enforced against Use assign of 
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thj covenantor in the ease ofilaue; and the law remained as settled in Spencer’s eaae(m) 
ntttf the decision in Tull; v. Moathay (a) [see note (7) under see. 11]. That ease decided 
that inequity a restrictive oovenant imposed for the benefit of lead retained by the lessor 
or grantor was binding on a purchaser with notice. In other words a oovenant res t ricting 
the near of land runs with the land in equity. In Haywood v. Brunswick Permanent 
Benefit Building Society (o) [see note (7) under sec. 11], Cotton, L.J., explained that this 
equity was completely analogous to an equitable charge on land. Now an equitable charge 
cannot be enforced against a purchaser of the land from the borrower became between 
such purchaser and the lender there is no privity of contract. It can only be enforced 
against the land. In the same way an affirmative covenant to spend money in building 
or repairing cannot be enforced against a purchaser by making him put his hand in his 
pocket. The equity therefore is limited to restrictive covenants which are enforced 
against the land itself. This equity was described by Jeasel, M.R., in London do South* 
Western Big. v. Qomm (p) Sis being perhaps an extension in equity of the doctrine in 
Spencer’* case to another line of oases. 

Notice is no part of the cause of action of the covenantee seeking to enforce the 
oovenant. But as the covenant creates an equity, notice is material as a defence. 
The purchaser of the property burdened by the equity might prove as a defence that he 
got in the legal estate without notice of the equity and in that cdse he would not be 
affected by it. It would be otherwise if the purchaser had only an equitable title. If the 
purchaser were in possession under the contract of e^le, and the conveyance had not 
yet been executed, he would in English law have only an equitable interest. In such 
a oase the fact that he had no notice of the burden of Jjhe restrictive covenant would 
be no defence, for the rule qui prior set tempore potior est jure would apply, and the 
equity of the restrictive covenant would take precedence over the equitable estate 
created by the contract of sale (q). 


Jessel, M.R., in London do South - Western Riy. v. Qomm (r) also described the case 
of Talk v. Moxhay (a) as “an extension in equity of the doctrine of negative easements, 
Such, for instance, as a right to the access of light, which prevents the owner of the servient 
tenement from building so as to obstruct the light.” Later English decisions show that 
restrictive covenants are now approximated rather to easements than to covenants running 
with the land. This will appear from the oase of In re Nisbet and Potts’ Contract (I), a 
oase which is also instructive on the question of notioe. Potts agreed to purchase land 
from Nisbet and to accept a title commdhoing with a conveyance from H, This con- 
veyance showed that the land formerly belonged to K and that H had acquired title by 
13 years* adverse poss es sion. No restrictive covenants were declared in the abstract 
ortitle, but Potts learnt aliunde that old deeds existed which contained restrictions on 
building imposed while the land was the property of K . Potts accordingly refused to 
complete. Nisbet contended that he had made out a good title to the land on the 
ground that the restrictive covenants did not affeot H who had acquired title by 
adverse possession; and that he himself had purchased without notice of the 
r es tric tive covenants. But Farwell, J., who was affirmed by the Court of Appeal, 
held that the restrictive covenants were not incident to, but paramount to the 
title of the owner who was dispossessed by Hi and that the real analogy was not to lessee’s 
covenants, but to rights, of way and similar easements. If a person acquires a Atatutozy 
title to land he cannot plead the statute of limitation against persons seeking to enforce 
ea se m ents, bat must show that they have been aban do ned. The equity of the oovenantee 
under the restriotiv«scM>venants was tbereforenotextinguilhed by the statute of limitatioa. 
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Ttai as to the plea of purchaser for value without notice, Nisbet when he pur- 
chased had not enquired into title before the advene pomeiion of H % but had acc e pted 
a twenty yean* title instead of the usual title which is forty yeara(v). As he hid waited 
his right to the production of a foil title he must be held to have had constructive 
notice of the covenants. This case approximates restrictive covenants to easements 
and they are sometimes described as equitable easements. 

Covenant* not annexed to the land , — A covenant restricting the user of land 
may be one imposed for the personal benefit of the vendor only. In that ease it Is a 
personal and collateral covenant not annexed to the land. A restrictive covenant entered 
into bv a purchaser with a vendor who is selling the whole of his estate and has retained 
no land for the benefit of whioh the covenant should enure, is a covenant of this description. 
It is enforeible by the covenantee against the covenantor, but neither the covenantee 
nor his executors can enforce it against subsequent purchasers (e). Such covenant* 
also occur iu building schemes when thay are imposed not for the benefit of any particular 
plot but in order to enable the vendor to get a better price for the rest of the 
property (<r). See note infra * Building schemes. 1 

Where the covenant is with the covenantee and his assigns, though it is not expressed 
to be for the benefit qf a defined area of land, the benefit of the oovenant can be expressly 
assigned so as to be enforceable against an assignee of the covenantor taking with notice 
subject to the following conditions — (1) the benefit of the oovenant must be assigned 
with some land capable of being benefited by the covenant, (2) the land to be benefited 
must have been cerfcairi or ascertainable at the date of the covenant, and (8) the oovenant 
cannot be enforced against an dtaignee of the covenantor after the oovenantee has parted 
with the whole of his land (r). In the recent case of Marquee* of Zetland v. Driver (?) 
the Court of Appeal in England has summarised the position as follows : “ Covenants 
restricting the use of land imposed by a vendor upon a sale fall into three olasses : (i) coven- 
ants imposed by the vendor for his own benefit ; (ii) covenants imposed by the Tenth r as 
owner of other land, of whioh that fold formed a part, and intended to protect or benefit 
the unsold laud ; and (iii) covenants imposed by a vendor upon a sale of land to various 
purchasers who are intended mutually to enjoy the benefit of and be bound by the 
covenants : Oaltome v. Bradley. 

Covenants of the first class are personal to the vendor and enforceable by him alone 
unless expressly assigned by him . Covenants of the second claw are said to run with the land 
and axe enforceable without express assignment fiy the owner for the time being of the land 
for the benefit of whioh they were imposed. Covenants of the third class are most 
usually found in sales under building schemes, although not strictly confined to suqjt 
sales. 1 1 1t has also been held that where a restrictive oovenant purports to have been annex* 
ed to land so as to run with it and does not in foot “ concern or touch M the whole of the 
land, the annexation is ineffective and the oovenant does not run with the land and cannot 
be enforced by any owner of the land other than the oovenantee (x). 


(4) Restrictive covenants In Indian law.— The law in India closely follows 
the bur of England as to covenants. The benefit of a covenant for quiet enjoyment la a 
lease may be enforced by the assignee of the les see under sec. 108 (o), while the rights 
and liabilities of the lessor 1 * transferee are dealt with in sec. 109. 


The principle that a oovenant is annexed to the land, if it binds Ike land in Its fet- 
or affects the nature, v**t or value of the land, was adopted by the tialeutfe 
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Court la Matkmsson v. Ram Kanai Singh Dab (a). Snob covenants mo referred to 
in moi. 55 (5) [sale], 65 [mortgage], and 108 (o) [lease], where it is expressly enacted that 
the benefit of snoh covenants runs with the interest of the covenantee. 

The equitable rale that the 'burden of a covenant runs with the land is enacted in 
this section. The amendment of the seotion by Act 20 of 1920 represents the Engli s h 
rule which limits the doctrine to restrictive covenants, for a positive covenant never nms 
with the land either in law or equity (6). Even before the amendment, the Bombay 
High Court doubted if the seotion applied to affirmative covenants involving the ex- 
penditure of money. In Chaturbhuj v. MansuJchram (c) the owner of four houses and 
a chowk or courtyard sold three houses and the chowk to the plaintiff, and covenanted 
to close the window of the fourth house overlooking the chowk, and to slope itt eaves 
so as to prevent rain water falling on to the ohowk. The owner then sold the fourth* 
house to the defendant. The plaintiff sued the defendant to enforce the covenants, 
,but the suit was dismissed on the ground that even if the covenants were restrictive 
covenants (which the Court held they were not), the defendant had purchased without 
notice of the covenants. In this case the vendor was the covenantor, but the more 
usual oase is for the vendor to be the covenantee as in Tulle v. Moxhay . 

The oase law in India as to restrictive covenants is meagre, and it has not yet been 
decided whether a restrictive covenant would be binding on a trespasser as in In re Potts 
and Nistets Contract (d) or on a mere oooupier as in Mander v. Falcke (s). The seotion 
expressly says that the right of the covenantee is not «n interest in the land bound by the 
covenant, nor an easement. It is not an interest because the Transfer of Property Act 
does not recognise equitable estates and it cannot beesaid as Sir George Jessel said 
that if the covenant 41 binds the land it creates an equitable interest in the land (/).” 
But although the seotion says that the right is not an easement, it would probably be 
held that the oovenaatee had a paramount right analogous to an easement and therefore 
binding on an occupier or a trespasser. 

(5) Building BOhemes. — A covenantor may sometimes be entitled to the benefit of 

a restrictive oovenant as against other covenantors. This may occur when land is sold 

in plots under a building scheme. The conditions of sale prescribed restrictive covenants 

to be entered into by the purchasers of each lot, and the presumption is that the oovenant 

is for their mutual benefit. This principle was recognized in Renala v. Cowlishaw (g), and 

again reoently in Drake v. Gray (J I) and is generally applied in the case of building schemes. 

In Torvay Hotel v. Jenkins (i) the Court said — “Where an owner of land deals with his land 

on the footing of imposing restrictive obligations on the use of the various portions of it 

and as when he alienates them for the common benefit of himself (so far as he retains any 

land) and of the various purchasers inter se t a Court of Equity will give effect to this common 
intention, notwithstanding the absenoe of mutual covenants, provided that the intention 
that there should be a mutual obligation is efficiently established.*' If no such intention is 
established, the benefit of the oovenant will not pass, for it would be merely a personal 
oovenant. This was the oase in Chambers v. Randall ( j ) where the vendor sold plots for 
building purposes with covenants restrictive of the nature of the building to be erected, 
and Sargent, J., said that 5 * * * * * * * * 14 the object of the oovenant was to enable the vendor to 
protect his property while he retained it, and to make the most of it when he disposed of 
it.” On the other hand, if the intention is established, each purchaser or his assignee oan 
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enforce the oovenant against the other purchasers (k). But there mnit be reasonably dear 
definition a* to the area within which the mutual obligation* are intended to operate (I). 

(0) Affirmative covenants.— Affirmative covenant* are collateral ; they are not an- 
nexed to the land and do not run with the land. Covenant* to lay out money in building 
or repairs cannot be enforced against the purchaser from the covenantor (at). A positive 
covenant never runs with the land either in law or equity (n). A covenant of 
indemnity is a personal covenant, and is therefore not a covenant running with the 
land and cannot be enforced by a purchaser of the land (o). A oovenant in a sale deed by 
which the vendor retained certain portion of the land free from payment of land revenue 
did not amount to a oovenant by the vendors or their heirs and transferees to pay the land 
revenue in respect of the lands retained by the vendor and that even if it did it was not 
binding on the heirs or transferee! for it was not a covenant running with land (p). 
A oovenant for the reconveyance of a right of Easement is also a personal oovenant and 
does not run with the land (q). # 


Illustration, 

A, a Hindu female, sold a plot of land in which she had only a limited interest (as 
a daughter under Hindu law as interpreted in Madras) to JB. Her husband, D executed 
an agreement of indemnity agreeing to convey to JB an equivalent plot of land, in ease 
B should be dispossessed. B sold the land to P who after the death of A was 
dispossessed by A*b son. P then sued D on the agreement of indemnity to reoover 
possession of the equivalent plot of^and. The suit was dismissed, as an agreement of 
indemnity is a collateral agreement and not a covenant running with the land. There 
was, moreover, no privity of contract between P and D : Natesa Vanniyan v. Qopata* 
swami Mudaliar (1928) 51 Mad. 688, 1 10 1. C. 830, (’28) A.M. 884. 

In an Allahabad case (r) an affirmative covenant to pull down room* on a pa— g o 
was enforced against a transferee from the vendee. The case was decided on the law a* 
it stood before the amendment of the section. 

Lea— have always been an exception to this rule, and a oovenant to pay rent la a 
covenant annexed to the land, and the benefit of it pas— to the lessor’s assignee— -sec. 109. 
The lessee's assignee is liable to the lessor by privity of estate (#). See note under 
— . 108 (j) “ Liability of assignee to lessor." On the other hand in the case of a sale, a 
covenant to pay money is a purely personal covenant and cannot run with the land. 
Should a vendee covenant on behalf of himself, his heirs and assigns that he or they would 
pay Rs. 20 annually for the Sheba of a Thakur, a subsequent purchaser is not bound by 
the covenant, for there is no such thing between a vendor and purchaser ee a oovenant to 
pay money running with the land (t). In an Allahabad case (u) f a oovenant that the 
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vend ee would pay the vendor cariohaharam, ix„ fourth of the purchase money, in eaae’l 
he eold the land was held not to run with the land. The Court dissented from apreviou* 
decision (r), but omitted to notice that that was a case of lease. Between a head kesorand 
a sublessee there is neither privity of contract nor privity of Estate. A sublessee is not 
therefore liable for a covenant fzf the lease to pay a specified rent, such covenant being 
an affirmative covenant (tc). 


(7) Covenant running with the land. — This is an expression borrowed from 
English law of real property, where it describes a covenant annexed to the load and which 
Is an exception to the general rule that all covenants are personal . A covenant may 
run with the land (i) at law or (ii) in equity. 

(1) A covenant runs with the land at law when the benefit of it passes to the assignee 
of thy covenantee or where the burden of it passes to the assignee of the covenantor, and, 
in either oase independently of notice. A grants subsoil rights below his surface land to a 
oolliery company who oovenant to pay damages if they cause a subsidence of the surface 
land. A sella his surface land to B. B can enforoe the covenant because it is a oovenant 
the benefit of which runs with the land at law : Dyson v. Foster [1909] A. C. 98. The 
burden of a oovenant only runs at law in the case of an assignment of a lease. 

(ii) A covenant runa with the land in equity when the burden of it can be enforced 
againat the assignee of the covenantor under the rule in Tulk v. Moxhay. A sells a park 
in front of his house to B who covenants not to build upon it. B sells the park to 0 who 
has notice of the oovenant. A can enforce the ooverant against <7, for it is a covenant 
running with the land in equity. 

M 

Covenants running with the land are defined in sec. 80 of the law of Property Act, 
1925, for the purposes of that section where it is said that “ a oovenant runs with the 
land when the benefit or bqrden of it, whether at law or in equity, passes to the successors 
in title of the covenantee or the covenantor, as the case may be/' 


Covenants that run with the land at law, in the Law of Property Act, 1925, are 
the implied covenants referred to in sec. 76 (6) and the lessee’s covenants referred to 
in see. 141 of that Act. (See pp. 170-171.) 

Indian law, — Under the Transfer of Property Act covenants of whioh the benefit 
runs with the land at law are oovenanta for title implied in sales under sec. 65 (2), 
the oovenant implied in mortgages under sec. 65, and in respect of leases, the 
oovenant for quiet enjoyment implied in sec. 108 (o). A oovenant to pay rates and 
taxes is a oovenant that runs with the land {x) ; so also is a oovenant in a lease that 
the lessee will pay the lessor a share ofthe purchase money if he should assign the 
lease (y). As these oovenanta run with the land at law, they are enforoible by any 
person in whom the interest in the property of the oovenantee is vested, irrespective 
of notice. 


Under the Transfer of Property Act oovenanta that run with the land in equity are 
the restrictive covenants referred to in the first paragraph of this section where the rule 
ill Talk v, Moxhay he followed. As these oovenanta run with the land in equity, they 
cannot be enforced against a purchaser for value without notice as stated if the lest 
paragraph of the seotion. 
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*: Pre-emption. — Covenants for pre-emption have been described as covenants running 
iSith tkc land (:). This use of the expression was deprecated by Straehey, J., (a), hid 
It is altogether incorrect. Such covenants are personal and collateral eovcnahtc 
falling under the second paragraph of the seotion. See note infra 44 Pre-emption. 0 
(P. 178 .) 

Illustration. 

A sells his field to B who covenants that if he wishes to sell it he will give A the first 
refusal. B sells the field to C who has notice of the agreement for Rs. 1,000. A may 
require C to sell the field to him for Rs. 1,000. This illustration should be contrasted 
with the two preceding illustrations which were of covenants running with the land at 
law and in equity. The covenant in this illustration is not annexed to the land at all. 

It is purely a personal covenant and is enforceable for personal reasons. It was un- 
conscionable of B to break his agreement and to sell to C an{}, as C had notice of the 
agreement, it was equally unconscionable of him to buy. 

Second paragraph — Contractual obligation. 

(8) Second paragraph— Contractual obligation.— The right referred to in the 
first paragraph Of the section has come into existence before the transfer, and presupposes 
ownership of property. 0 The right referred to in the second paragraph has also come 
into existence before the transfer, but does not presuppose ownership of property. It is a 
purely personal right arising out of qpntr&ct and the person who has the right need not 
be the owner of any property at all. But the right though personal must be annexed to 
the ownership of immoveable pfpperty. The illustration shows that the purchaser 
under a contract of sale of land has the right defined in the second paragraph. That 
right in English law is an equitable estate in land. But, as explained in note (5) to sec. 5$ 
the Indian Legislature has eschewed the doctrine of equitable ownership. According 
to seo. 3 of the Trust Act, 1882, what would be in English law the equitable estate of 
the cestui que trust is the benefit of an obligation annexed to the ownership of 
property. Section 54 of this Act expressly states that a contract of sale of immoveatyfe 
property does not, of itself, create an interest in or charge upon such property, but it 
creates an obligation the fiduciary character of which is recognized in sec. 3 of the Specific 
Relief Act and in sec. 01 of the Trusts Act. A contract for sale therefore does not create 
an interest in land, but creates a personal obligation of a fiduciary character which can be 
enforced by suit for specific performance not onlj against the vendor but also against 
a volunteer and a purchaser for consideration with notice. In some cases this fiduciary 
obligation has been held to be a defence to a suit for ejectment although no suit for 
tpeoific performance had been filed. But these cases are, in effect, overruled by the «» 
decision of the Privy Council in Mian Pir Bux v. Sardar Mahomed Tahar (5). See note 
^Contract far sale' under sec. 53A. 

An agreement to pay maintenance out of land, which fell short of creating a 
oharge on any specific property has been said to create a contractual obligation under the 
second paragraph of this section and not to be enforcible against a purchaser without 
»olftoe(£). 

(0) Attachment* — There is a conflict of derisions as to whether the obligation 
annexed by this section to the ownership of prop e rty by a contract of sale will prevail 
igafaet claims enforceable under an attachment. If after a creditor C has attached AV 
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pwq^y, A selk it to B, the conveyance to B will be subject to the claims of 0 enforceable 
under the attachment. This 1 b because under sec. 64 of the Code of Civil Procedure any 
private transfer by A after the attachment will be void as against such claims. But 
supposing the subsequent conveyance was in pursuance of an agreement of sale wfckh 
was before the attachment. In that case, will the claims of 0 enforceable under the 
attachment be subject to the obligation created by the contract of sale to B ? hi Tardknath 
r. Sanatkumar (d) Cuming, J., held that the contractual obligation could not prevail *D| 
against the rights of the attaching creditor. But in Madan Mohan v. R&ati Mohan (s) 
Woodroffe, J. t held that the contractual obligation prevailed over the attachment. The 
Madras High Court has taken the same view on the ground that if a creditor attaches 
property which is subjeot to a particular obligation he should not be able to override it (/). 

In the case of an attachment before judgment this is so expressly provided by 0. 

88, r. 10 of the Code. Again if after the attachment the vendee filed a suit for speofio 
performance of the oontr^ot and the Court enforced execution of a conveyance, it is dear 
that such conveyance would not be a private transfer subject to the provisions of 
aeo. 64 of the Civil Procedure Code (g). 


(10) Pre-emption. — It is submitted that a covenant for pre-emption creates an 
obligation arising out of contract and annexed to the ownership of property#* defined in the 
seoond paragraph of this section. This is the view taken by the A llahabad High Court in 
the oases of Basdeo Rat v. Jhagru Rat ( h ) and AuUtd Alt v. Alt Aihar (i) to which referenoe 
has already been made in the notes on sec. 14 as to the rule against perpetuity. The earlier 
Calcutta derisions ( j ) referred to in the same notfe, treat the covenant as creating an 
equitable interest in land and apply the rule against perpetuity on the analogy of Qomm'a 
case (Jfe), and, as remarked by Sulaiman, J., in Baedfio Rai v. Jhagru Rat (l), overlook 
the fact that the principle on which the English derisions rest is swept away by sec. 64 
of this Act. In view of the recent Full Bench decision of the Calcutta High Court in 
4 Alt Hoesein Miya v. Raj Kumar Haidar (m) the earlier Calcutta decisions can no longer 
be regarded as good law. In two oases derided by the Allahabad High Court, Sulaiman 
J., expressed the opinion that a covenant for pre-emption unlimited in point of time 
was void for uncertainty (n). This view, which would have produced the same result 
as the earlier Calcutta decisions, is erroneous and was corrected in AuladAli v. Alt Aihar (o). 
The* rule against perpetuity was applied to a covenant for pre-emption in the Bombay 
case of Dinkarrao v. Narayan (p), because the agreement was before the Transfer of Pro- 
perty Act. This case and other Bombay and Madras decisions on the same point have 
already been discussed in the notes On sec. 14. A later Allahabad case (q) followed, 
Atdad AH'* case but omitted to notice that the agreement was of 1874 and did not con- 
aider whether the rule against perpetuity was infringed. 
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* It is submitted that the view taken in Antad AW* eaeeand now in Aft Ma m in if (gift 
am is oorreot, and that a covenant for pre-emption is a personal covenant not affected 
by the rule against perpetuity. This would appear to have been the view of Shepherd. J., 
in Bamammi v. Chinnan (r). As a personal contract it is binding on the immediate 
parties and their personal representatives, and it creates an obligation arising out of 
contract and is binding on a purchaser for value with notioe and on a gratuitous transferee, 
under the seoond part of this section. The benefit of the oovenant cannot, however, 
be transferred as it is restricted in enjoyment to the covenantee. See note (17) “Right 
of pre-emption not transferable” under sec. 0 (d). 


(11) Notice. — Notice of the contractual obligation may be constructive notioe (#). 
Thus it is sufficient notioe if the contract is entered in the wajib-ul-ars of the village (l)» 
or the contract was for sale to a mortgagee who is in possession (a). 


(12) Court sale. — A purchaser at a Court sale is a transferee by operation of law, and 
is therefore not a transferee within the meaning of this section . It has been suggested that 
the principle of the second paragraph of this section might apply to him (v). The point 
was raised before the Privy Council, but was not actually decided as the purchaser had 
not unequivocal notice of the contract. Lord Dunedin, however, observed that “judicial 
sales would be robbed of all their sanctity if vague references to antecedent contracts 
could be held to invalidate the buyer’s title (w).” In an Allahabad case it was assumsd 
that the Official Receiver in whom the property had vested by operation of law wsa a 
transferee under this section (/). • 


Transfer 

owner. 


41 . Where, with the consent, express or implied, of the 
persons interested in immoveable property, 
by ort*n»ibi. a p erson j s the ostensible owner of such 
property and transfers the same for 
consideration, the transfer shall not be voidable on the ground 
that the transferor was not authorised to make it : provided 
that the transferee, after taking reasonable care to ascertain 
that the transferor had power to make the transfer, has acted 
in good faith. 


(1) Principle. — The foundation of the section is the following well-known passage 
from the judgment of the Judicial Committee in Ramcoomar v. Maequun (y ) : — 

“It is a principle of natural equity which must be universally applicable 
that, where one man allows another to hold himself out as the owner of an estate 
and a third person purchases it, for value, from the apparent owner in the belief 
that he is the real owner, the man who so allows the other to hold himself ‘out 
•hall not be permitted to recover upon hie secret title, unless he can overthrow 
that of the purchaser by showing either that be bad direct notice, or something 
which amounts to constructive notice, of the reel title ; or that there existed 
circumstances which ought to have put him upon an inquiry that, if prosecuted, 
woul d have led to a discovery of it ." 
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The section is a statutory application of the law of estoppel (z), the general 
principle of which is thus stated by the House of Lords in Caimcross v. Larimer (a) : — 

" If a man, either fey words or by conduct, has intimated that he consents to 
an act which has been done, and that he will offer no opposition to it, although it 
could not have been lawfully done without his consent, and he thereby 
induces others to do that from which they might have abstained — he cannot 
question the legality of the act he had so sanctioned — to the prejudice of those who 
have so given faith to his words or to the fair inference to fee drawn from 
his oonduot.” 

The law of estoppel is enacted in sec. 115 of the Indian Evidenoe Aot and Sfeepherd 
and Brown point out that the leading case on that section falls equally under sec. 41 
of the Transfer of Property Aot. In that case ( b ), the owner transferred property to 
his wife as benamidar and after his death she mortgaged the property, her son assisting 
fin tile transaction and receiving the mortgage money. The son was held to be estopped 
from disputing the mortgage, while if this section had been applied, the case would have 
been decided on the ground that by tho consent of the son the mother was the 
ostensible owner. 

The seotion makes an exception to the rule that a person oanpot oonfera better title 
than he has (c). For exceptions as to moveable property see sees. 27 to 29 of the Indian 
Sale of Goods Aot 3 of 1930 (replacing sec. 108 of the Indian Contract Aot : 1872), 

and secs. 178 and 178A of the Indian Contract Act,*1872, as amended by Aot 4 of 1930. 

« 

(2) Court Bale. — The section applies only to voluntary transfers and has no applica- 
tion to Court sales (d). 


(3) Requirements Of the section. — The following conditions are necessary for 
the application of the seotion (e), namely : — 

(1) the transferor is the ostensible owner, 

(2) he is so by the consent, express or implied, of the real owner, 

(3) the transfer is for consideration, 

(4) the transferee has acted in good faith, taking reasonable care to ascertain 
that the transferor had power to transfer. 

If any one of these elements is wanting the transferee is not entitled to the benefit of 
the seotion (/). The question whether the seotion applies to a given set of faots is a 
question of law (g). This is on the principle that 41 the proper legal effect of a proved fact 
*is necessarily a question of law (A).” 


(t) Hoorbai v. AUhabai (1910) 12 Bom. L. H. 
467. e I.C. 808 ; Satyanarayan Murthi v. 
Pyaaya (1948) AM. 469. 

(4) (1860) 8 Macq. 827, 829. 


(6) Sarat Chunder v 

Cal. 296, 19 1.A. 21 


Chunder (1898) 20 

(e) Kanhu Ltd v. Pale Sahu (1920) 5 Pat. L.J. 
621, 686, 67 I.C. 868 ; Mating Sin Ba v. 
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(4) 08t6nsibl6 owner.— An osteoaible owner is one who hot nil the tttrftptff of 
ownership without being the reel owner. It has been held that the pn—nulnn of 
n m a n ager cannot be treated as ostensible ownership with the oonsent of the real 
owner (») : and this was held to be so even in a case where the manager's had been 
entered in the Municipal House Tax Register &s the real owner (j). A profosood agent Or 
manager oannot of course be an ostensible owner ( k ) ; nor can the occupation of a m enial 
servant constitute ostensible ownership (1). A mortgagor is the owner of a limited 
interest and is not an ostensible owner and therefore the purchaser of an equity of redemp- 
tion is not entitled to the protection of this section as against the mortgagee (m). If 
this property vests in an idol, it would not be possible to hold that this trustee or the 
manager of the idol can set himself up as the owner of the property (w). 

A Mahomedan son and daughter inherited property, but as the son remained in 
possession of his sister's share as well as his own for 25 ^pars, had all the property 
entered in the revenue papers in his sole name, and alone executed mortgages of the 
whole property, he was treated as ostensible owner of his sister's share (o). So also, 
when the other heirs of a Mahomedan, who lived in another village, left the widow in 
sole possession and allowed her to deal with it as if she was solely entitled (p). Again a 
widow, who had a half share in a house and allowed her husband's cousin to deal with 
it as if it were his otfh, was estopped as she had held him out as ostensible owner (g). 
On the other hand, the manager of a Hindu family who has power to alienate family 
property only in case of necessity cjr for the benefit of the estate, oannot be treated as an 
ostensible owner (r). .Where the transferor and the transferee are olosely related as unde 
and nephew the transferee is expected to know the real nature of the transaction and 
cannot claim the protection of the section (s). Nor can a transferee from a Hindu widow 
claim the protection of sec. 41, for a Hindu widow holds in her own right and not as 
ostensible owner (t). 

A benamidar is an ostensible owner, and if a person purchases from a benamidar, 
the real owner cannot recover, unless he shows that the purchaser had actual or 
constructive notice of the real title (u). 



Illustration. 


A purchased property in his wife's name. The wife dealt with the property as if aha 
were the owner and kabuiaycts and rent receipts were in the wife's name. The wife 
raised money on a mortgage of the property, and it was held that the mortgagee was 
protected by this section: Annoda Mohan v. Nilphamari (1922) 26 Cal. W. N. 436. 
65 I.C. 245, {'21 ) A. C. 549. 
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I k ) Dambar Sinah v. Jawitri (1007) 20 AH. 202 ; 
Abdullah Khan v. BmnU (1012) 34 AU. 22, 
24, 11 I.C. 710 ; Manna Bpa ▼. Mama 
San (1911) 10 I.C. 770. 
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The principle of the section is not restricted to conveyances and applies also to mort- 
gages. A mortgagee from an ostensible owner acting in good faith and with reasonable 
care has frequently been allowed the benefit of the section (t>). In the underaoted 
case ( 10 ) there was a difference of opinion as to whether an ostensible mortgagee could be 
treated as an ostensible owner. It is submitted that he is the ostensible owner of the 
mortgagee's interest. If a purchaser for consideration of that interest* who had acted 
in good faith and with reasonable care* sought to enforce the mortgage* it seems clear 
that the mortgagor* who had created that interest* would be estopped. 


Illustration. 

A is induced by B to make a oolour&ble conveyance of her house to her grand- 
daughter C who is B'b wife. 0 makes a colourable conveyance to D who is B’s brother. 
Ten years later D makes a c oolourable conveyance to B. The names of 0 and then of D 
have been registered as owners and B who is in possession mortgages the house to E. 
M accepts the mortgage after inquiry with reasonable care* in good faith believing B 
to be the owner. E obtains a decree for sale on the mortgage and purchases the house. 
A is barred by seo. 41 from setting up her title to the house: Batdya Nath v. Ahf 
Jan (1922) 36 Cal. L.J. 9, 70 1.C. 194, (’23) A.C. 240. 

o 

(6) Consent expreBS or implied.— The real owner is not responsible* unless the 
apparent ownership of the transferor has been permitted or created by him. He creates 
or permits the appearance of ownership either by express words of consent, or by acts or 
conduct which imply consent. It is not necessary that he should have been influenced 
by a fraudulent intention* for his liability rests upon lus having put the transferor in a 
position which enabled him to commit a fraud. This is on the principle that 1 ‘ when one of 
two innocent persons must suffer from the fraud of a third* he shall, suffer who* by his 
indiscretion* has enabled Buoh third person to commit the fraud ” (x). The same principle 
was stated in somewhat wider terms by Ashurst J. in Lickhdrrow v. Mason (y) “ that 
wherever one of two innocent persons must suffer by the acts of a third* he who haB 
enabled such person to occasion the loss must sustain it.” 


' Illustrations . 

(1) A husband entered his land in the revenue records in his wife’s name and went 
away on a pilgrimage. Before his departure he had allowed her to mortgage the land. 
After his departure Bhe sold the land and the vendee paid off the mortgage. The 
husband on his return could neither recover the land nor redeem the mortgage : Niros 
tfurve v. Mst. Tetri Pasin (1916) 20 Cal. W.N. 103, 32 1.C. 82 : Maung Po Sin v. MaMyU 
(1933) 146 1.C. 1063* (*33) A. B. 361. 

(2) A, a Hindu husband* purchased land in the name of his wife* B. The land was 

than entered in £’s name in the revenue records. After A’s death B, the widow* 
mortgaged the land to C who took the mortgage after due inquiry believing in good faith 
that B was the owner. C obtained a decree for sale on his mortgage and purchased the 
land/ But D was then in possession* for D had purchased the landin execution of a 
money decree against A. C*b suit against D for possession*^ D was the 
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•nooonar in interest of A who had held out his wife as the ostensible owner and oould 
not defeat the mortgagee who was a transferee in good faith from the ostensible owner t 
Annoda Mohan v. Nilphamari (1922)26 Cal. W. N. 436, 66 I.C. 246, (’21) A.C. 649, 
Chapalavala v. Sarat Kumari (1941) A. C. 318, 

(3) A , a Hindu, dies leaving a daughter B who takes a limited estate by inheritance, 
B makes a statement to the revenue authorities that A 's separated brother C is his heir, 
and allows C to take possession of the estate. On B’s death, her son claims to 
sueoeed as reversionary heir of A . C is not entitled to the protection of s. 41, for his oaten- 
sible ownership has not been created by the real owner A , but by the limited owner B. 
Sambhu Prasad v. Mahadeo Prasad (1933) 55 All. 554, 1933 A.L.J. 1165, 144 I.C. 293, 
(’33) A. A. 493. 

The consent must be a free consent as defined in sec. 14 of the Indian Contract Act and 
it has been held that it must be an intelligent consent and npt one brought about by a 
misapprehension of legal rights (z). But a consent based on a mistake of fact has been 
held to be within the section (a). Section 41 does not apply to minora, and a minor’s 
guardian who transfers the property of a minor cannot be treated as ostensible owner with 
the consent of the minor (b), for the minor, by reason of the disability of infancy, oannot 
give his consent (e). The doctrine of estoppel does not apply to minora (d), and still lesa 
will the Court hold aiftnfant estopped by the acts and omissions of others («). 

Illustrations . 

(1) The owner, a Mohamodaft, died leaving a widow and two minor sons. The 
widow’s share was Jth* but she got herself registered as owner of frd. She then 
mortgaged the Jrd share to A. + A obtained a decree for sale on his mortgage and 
purchased the property. A then sold to B. The sons were entitled to recover their 
proper share from B. A could not bo ostensible owner with their consent, express or 
implied, because they were minors : Abdulla Khan v. Bundi (1912) 34 All. 22 11 I.C. 710. 

(2) A made a colourable conveyance of his patni estate to B, but retained possession 
of the conveyance and of the patni lease. After A 1 s death his widow as guardian of his 
minor son appointed B agent to collect the rents. B sold the property to C, The son was 
not barred by sec. 41 from asserting his title against C. This is because (1) appointment 
as agent did not make B ostensible owner, (2) even if B was ostensible owner he was not so 
with the consent, express or implied, of the son as the son was then a minor, and (3) if O 
had taken reasonable care he would have found £hat B was not in possession of the deeds 
of title : Ram Charan Das v. Joy Ram (1912) 17 CaL W.N. 10, 16 I.C. 826. 


When the widows of the sons of a deceased mortgagee accepted payment of the deb£ 
from the mortgagors and transferred the property to them, the real heirs were not bound, 
for although the widows’ names were entered in the revenue records, they had not con- 
sented to the transfer (/). 


Implied consent . — Implied consent is oonsent evidenced by oondnet. Thus if the 
real owner knows that another person is dealing with his property as if it were his own, 
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A. M. 79; Short 

J) JLL.fi 

176 IX. 


. Damodar Das 
A.L.fiS^^Sfi7)Xeh. 783, 40 P.L.B. 


(4) AbMe Mkm v. BmM (1912) 84 Alt 82, 
II IX. 710: J D emter &bih v. JmAA 

*» *i. tB ; J MM r. <WM 

, 4tt; Mmm$ Mil* ». 

IS Maag. M, 1»0 



.... ursbm&b 


i/> 


V. 

1*81 


tsh .LJ. 



3fiO THE TRAN8FEE OF FKOFEBTY ACT. 

and aequiesoes, hi* inaction wiH imply oonsent (9). In a case where the purchaser of a 
tenure allowed hie vendor to represent himself to be still the tenant and to continue to 
pay the rent to the landlord, the purchaser was bound by a decree for sale in execution 
ofadeoree for rent against the Vendor (h). But in a similar ease where the vendor paid 
rent because the landlord refused to receive the rent from the purchaser, Mukazji, J. 
held that there was no acquiescence and that the purchaser was not bound by the land- 
lord's decree ($). These oases were decided on the principle of sec. 41, for the transfer 
was involuntary and by operation of law. But silenoe will not work an Estoppel, unless 
it is such as to induce a belief that the party keeping silence has no rights (j). When 
pardanishin ladies left the management of their property in the hands of male members 
of the ‘family who dealt with it without their active concurrence, the Privy Council held 
that their oonduot had not been such as to mislead the mortgagees of the property (&). 
But in another oase where two Mahomedan sisters allowed a spendthrift brother to 
•dissipate their share of *the property, the Privy Council held that the brother was 
ostensible owner with the implied consent of the sisters and this was because both the 
sisters had husbands who understood business ( l ). Where one of the shares permitted the 
other co-sharer to treat the property as of his exclusive ownership, it was held that the 
latter could be treated as an ostensible owner (m). 

A mortgage contained so inaccurate a description of the property that a purchaser 
from the mortgagor did not discover the mortgage on a search of the register. This inaccu- 
racy was held to be due to gross negligence on the part of the mortgagee which enabled 
the mortgagor to hold himself out as ostensible owtier so that the purchaser acquired 
a title free from the mortgage (n). But in a similar case it wad doubted whether such 
negligence would amount to implied consent (o). 1 

Attestation , — Attestation does not by itself imply consent (p). Attestation estops 
a man from denying nothing whatever except that he has witnessed the execution of the 
deed (9). It may, of oourse, be proved that attestation took place in circumstances which 
involved knowledge of, or consent to, the transaction (r) and it has been said that the 
ordinary practioe in India is to require attestation in token of consent (s). But this 
praotioe has been condemned by the Privy Council. Lord Buckmaster said — “If in fact 
there be a practice, as is suggested from the evidence, that when the consent of parties to 
a transaction is required, it can be obtained by inducing them by one means or another 
to attest a signature of the executing parties, the sooner that praotioe is discontinued the 
better it will be for the straightforward dealing essential in all business matters" (t). 
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It has been said that the words “with the consent express or implied” govern the 
fo*4 “transfers” (»). This is erroneous for if the real owner consented to the transfer 
he would be estopped under see. 115, Indian Evidence Act, irrespective of this section (v). 
Moreover the section applies when the person, who, with the consent express or implied 
of the real owner, is in the . position of an ostensible owner, makes a transfer of which the 
real owner is unaware. 

(6) Reasonable care.— Reasonable care has been explained to mean suob oate as 
an ordinary man of business would take (w). Reasonable care is to be expeeted from every 
one who claims to have purchased free from a really existing right (x). Revenue records 
are not documents of title, and it is not safe to rely on the entry of the transferor's name 
in the revenue registers. A transferee who does so and omits to inquire into title is not 
protected by this section (y). This also applies to entries in Municipal and Polioe 
registers (z). Mere entrusting an inquiry to a solicitor does not amount to reasonable 
care (a) * 


Illustrations. 

(1) A tahsildar, being forbidden by departmental rules from acquiring land within 
the limits of his tahsil, purchased land in the name of bis minor sons and entered it in their 
names in the revenue tecords. The sons afterwards sold and mortgaged the land to person 
who acted in good faith and in reliance on the entries in the revenue papers. Nevertheless 
the purchasers and mortgagees were not entitled to the protection of this section so 
they should not have been satisfied with entries in ttyo revenue records : Pertab Ohand 
v. Saiyida Bibi (1901) 23 All. 442. 

(2) A is the owner of property which is entered in the revenue records in the name 
of B. B mortgages the property to C who accepts the mortgage relying on the revenue 
register. If C had made further inquiry he would have found that A had objected to 
the entry of the property in B'% name and that the property had been left to A by will. 
(7 is not protected by this section : Nageshar Prasad v. Baja Pateshri (1915) 20 Cal. WJNT. 
265, 34 I.C. 673 P.C. 

It may be that on the facts of a ease it is sufficient if the purchaser ascertains that 
his vendor is in possession and is entered in the revenue records (b) [ ills. (1) and (2)], but 
this does not dispense with the duty to make the usual inquiry into title (r) [ill. (3) ]• 
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Illustrations* 

(1) Three grandsons were heirs to irdof on estate hot they took possession of 
the whole and entered the whole in their names in the revenue registers, and mortgaged 
the whole p r op ert y to * mortgagee who took in good faith. The other heirs to fids 
of the property were barred by sec. 41 from disputing the mortgage of their share ; 
MubarabunrUssa v. Muhammad Rasa (1924) 46 All. 377, 79 1.C. 174, (’24) A. A. 384. 


(2) A assigned a lease of town land to B, but A remained in possession and the land 
was not transferred to the name of B in the Government register. A leased a plot of 
the land to C who took the lease finding A in possession and the land standing in hia 
name. B was barred by see. 41 from asserting his title against O : P.L.T.A.R. 
Chettydr Firm v. Maung Kyaing (1929) 7 Rang. 276, 119 1.C. 217, (’29) A.R. 333. 


(3) A gave a usufructuary mortgage of land to B in 1867 and JB's name was errone- 
ously entered in the revenue records as owner. B, in 1914, mortgaged the land to C, part 
of the mortgage money being reserved to pay off a prior submortgage of 1902. A sued 
to redeem the mortgage of 1867. C pleaded that B was in possession, was registered 
as owner and represented himself to be owner and that he was not liable on the mortgage 
of 1867. If 0 had nade inquiry into title he would have found that in the mortgage of 
1902 B had described himself as mortgagee. C was not entitled to the protection of 
this section: Muhammad Shaft v. Muhammad Said (1930) 62 AH. 248, 122 I.C. 871, 
(’30) A.A. 847. 


The transferee must show that he has made the usual inquiry into title otherwise 
he is not entitled to the protection of this section (d). In this connection the Courts have 
frequently quoted a well-knoWn passage from Lord hindley’s judgment in Bailey v. 
Barnes (e) : — 

“A purchaser of property is under no legal obligation to investigate his vendor's 
title. But in dealing with real property, as in other matters Of business, regard 
is had to the usual oourse of business ; and a purchaser who wilfully departs from 
it in order to avoid acquiring a knowledge of his vendor’s title is not allowed to 
derive any advantage from his wilful ignorance of defects whioh would have oome 
to his knowledge if he had transacted his business in the ordinary way." 


Illustrations. 

(1) A and his brother B formed a joint and undivided Hindu family. A out of self- 
aoquired funds purchased a house and took the conveyance in his own name. After A * s 
death his representatives sold the house to C. It appears that A had thrown the 
house into the oommon stook of the joint family, so that his representatives oonld only 
Vu a half share. C claimed to haye acquired title to the whole under sec. 41. But as 
he had made no inquiry into title ai all and had not even seen the main deed of title 
passing the property to A, he was not entitled to the protection of this section : Rajani 
Kant a v. Bashiram Mestari (1929) 49 Cal. L.J. 632, 121 1.C. 409, (’29) A.C. 636. 


(2) Sakina owned a house in Cawnpore. In 1912 she went on a pilgrimage to Mecca 
leaving the house In oharge of a relation Badullah. In 1915 Badullah applied to theMuni- 
dpality that he was not aware of Sakina’s whereabouts and whether she fas dead or alive. 
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and prayed that the house be entered in his name as he was her heir* The application 
was granted and two yean later Badoli&h sold the house to the defendant who purchased 
in good faith after inspecting the Municipal register. Bakina returned to Cawnpore in 
1918 and claimed the hons^ The defendant was not entitled to^the protection of sec. 41 
for he knew that Bakina was the original owner, and if he had carried his inquiriot further 
he would have ascertained that Badullah had admitted in his application to the Muni* 
dpality that he did not know whether Sakina was dead or alive and the presumption 
of death could not be made before the lapse of seven years : Muhammad Suleiman v, 
Sakina Bibi (1922) 44 All. 674, 69 1.C. 701, (’22) A.A. 392. 


(3) The male members of a Mahomedan family that had adopted the Hindu religion 
in matters of worship mortgaged family property without consulting the female members 
of the family. The mortgagee, a pleader, was under the impression that the part ies were 
governed by Hindu law and that the females had no proprietary interest. The males 
had on previous occasions dealt with the property without thq concurrence of the females* 
Nevertheless, as the mortgagee made no inquiry of the females or of their husbands 
and as the former were purdanisheen ladies who usually leave the management of property 
in the hands of male relations, the mortgagee was not protected by seo. 41 : Atima Bibi 
v. Shamalanand (1913) 40 Cal. 378, 17 I.C. 758 P.C. 


The title may be*so clear that no partioular inquiry is called for. In an Allahabad 
caae(/) Stanley, C.J., said — “Wo think that where a person is found in possession 
of property, is recorded as owner, pnd holds the title deeds of the property and deals 
with a third party in respect of it, there is nothing to suggest a want of good faith in such 
third party in dealing with him in jespect of tho property." But there may be circumstan- 
ces which demand further inquiry ; and as to these it is not sufficient to assert generally 
that inquiries should have been made or that a prudent man would have made inquiry 
but some specific circumstance should be pointed out as a starting point of an inquiry 
which would have led to some result (g). The transferee cannot be held to have acted 
without reasonable care if there was so clue existing to suggest that the transferor was 
not the real owner (A). It is always necessary to make particular inquiry if the transferor 
is the karta of a joint family (t), or if the land is in possession of a person other than 
the transferor (j). A person who takes § mortgage from one whom he knows to be tba 
sister’s son or grandson of the original owner ought to inquire if there are any collaterals 
in existence ( k ). 


When the real owner is a woman who has"allowed her male relations to deal with 
her property or her share of the property, her right may be defeated by the operation of 
this section, if the transferee has acted bona fide and has taken reasonable care to investi- 
gate title. Such cases turn on their own facts. InAtima Bibi v. Shamalanand (/), a case 
already referred to, the Privy Council held that purdanisheen ladies who had left 
the management of their property to their male relations were not bound by a mortgage 


</) 

<t) 


'■'W 


Ktmafa Muhammad v. Muh amm ad Ibrahim 

(SH) 


4) All. 490,498. 


Mam eoom ar v. Maequun (1872) I.A. Bay. 
Vd. 4 : 18 W. flM: Baidya Nath v.Ahf 
Jan <1022) 88 Chi. fjr. 0, 70 X.C. 104, 
020) ▲. C. 240 : BMant Knot* v. BatMram 
MadaH (1029) 40 CSl. LJ. 882. 121 
LOriOM’SV) A.C. 606 ; Siddfaus 

v. Joymdra Nath (1028) 81 Csl. W. £7206. 
08 1.0. 100, 0*8) A.O. 016; ShmtaSl 
v. Lot NarOm (1080) 184 1.0. 418, (’*0) 
▲A. 4*2 ; ML J aaoa at MmadMn v. ML 
Suhmmmt (10*7) 170 1.0. 1008, aW) 

*wisa:'cSr*jtaparBi 


<0 

(ft 

<*> 


v. Mata 0*1(1084) 181 1.0. 876, 004) A.O. 

KmSmUd v. Bom Singh (10*0) 5 Pst. LJ* 
621, 87 LC. 080. 

ruamhapoohonm r. Yamanammi (1021) 
*^^*89/10 VO. 017. 


Battu Mat v. Bam Mithan 

64 3 UP. 14, 0 *t)jUM 

86 ABUMoJ 

(1910) 40 Osh 078, 17 I.C. 706 V A3. 
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M property executed by them alone. In ah Allahabad case (m) Mukwjit 

obser ved that in Mahomedan families, the names of female helm are never entered in 
the revenue records and that “ if we are to say that lfahi|medan eons, simply because 
their names alohe are dfpra ip the kheuxti, are entitled tp gini$& E^i title to a transferee, 
and the mother ahd the sisters'shall be precluded from claiming their shares, it would be 
disastrous indeed.** Similarly in a Nagpur case (») two Mahomedan brothers and a sister 
inherited property, and the sister allowed it to be entered in the revenue records in the 
names of the brothers who sold it without consulting the sister ; but the Court said that 
“the facts that the transferors were Mahomedans ought to have put the present defendant 
and his predecessors in interest on enquiry as to whether there was a female heir in addi- 
tion to the two transferors.** In Zarif-un-nisa v. Shafiq-vz-zaman Khan (o)the Privy 
Council held that the Mahomedan sisters who left their share of inherited property in the 
hands of a spendthrift brother were barred by the section as they had husbands who under- 
stood business. But in MubaraJcunissa v. Muhamimd Baza (p) the property oi a deceased 
Mahomedan was inherited *by three grandsons ana two daughters. The grandsons took 
possession of the whole property, entered it in their own nameB in the register and two 
years later mortgaged it. The daughters first heard of the mortgage when tho mortgagee 
brought the property to sale, and although it does not appear that they had husbands 
to protect their interests, their claim was held barred by section 41 . In Macneill <k Co . 
v. Saroda Sundari (q) two Hindu brothers managed the property jp which their mother 
Had a third share, and the mother *s share was held bound by a permanent lease which 
they had granted without reference to her. The Court distinguished the Privy Counoil- 
case of Azitna Bibi (r) on the ground that Hindu women do not as a rule succeed to 
property by inheritance. • 

«> 


(7) Good faith . — These words mean that tho transferee has acted honestly and in the 
real belie! that the ostensible owner is the real owner. Reasonable care is not enough 
il there is absence of good faith. A person may act without negligence, but at the Bame 
time without honesty. A purchaser may have made a reasonably careful inquiry, but 
if, after ascertaining the true facts, he ohooses to Ignore them, he is not protected («)» 
But when a man purchased a possessory title believing in good faith that his vendor 
was the real owner and any inquiry that he could have made would only have confirmed 
him in that belief ; the Court held that he wa&protected by this section (f). The Court 
is slow to believe in the good faith of a transferee who lives in the same village as the 
real owner and is acquainted with all the circumstances of his family (u). Knowledge 
of the infirmity of the title of the transferor deprives the transferee of the protection of 
this seotion (r). Mere misconception of the rights of the transferor will not avail. 
So when a person bought property belonging to a female, who had been outposted for 
Snchastity, believing that her interest was forfeited he was not protected by this 
section («?). So also mere good fate is not suifioient. The purchaser must establish 
that he made reasonable inquiries (a). 


<**) Baudot* Bibi v. Band Ltd (1030) A. L. J. 
1001. 1003, 124 I.C. 767, (’30) A.A. 621 ; 
Amir John v. Khadim Hanoi n (1031) 132 
I JO. 74, (’91) A.O. 233. 

<fi) Makmad M at v. Mst. Chandbi (1027) 
07 1.0. 088, (’27) AJL, 41, 42. 

(*) (1028) 8 Luck. 872, 55 LA. 308, 113 LC. 
113, (’28) A.PC. 202. 

(#>) (1324) 49 All. 877, 70 1.0. 174, (*24) A.A. 
884 ; MtdBaj v. Fatal /Siam (1023) 45 All. 
320, 74 1.0. 807, (’23) A.A. 683. 

<«) (1028) 48 0S1.4UT. 374, 114 I.C. 142, (*20) 
A C.«8,*3 0*1. W.N. 329. 

(f) (1013) 40 CtL 378, 17 1.C. 758 P.O. 

(*) A«. aokimm v. ML Bodr+n-Hina (1034) 
148 1.0. 742, (’84) A.L, 968. ' 

• 

• ■ ■ 


(0 Chandra Eanta v. Bhagjur (1900) 1 LC. «J6. 

(u) Patnhri Pertab v. Nagethar (1011) 

L.J. 358, 10 1.C. 091 on *pp. (imyf* Csl. 
W.N. 266,841.0. 978 P.d ^ 

J Daw i. Lais Indar Pmmd 
. 607, 115 UL 07 t (’20) A.0 . 
r. irUuiwh (IAS,) 47 
^ !, 86 LC. 866, (’86) AM. A6 ; 

AtJuumiai QMSf) 4 hack. 468, 180 LC. 
387, (’28) A.O. IAS. 

(w) Antamnul y. Fmtata (1808) S3 itad. 808. 
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jWt.! 

(8) Partial interest* — ‘The section also applies to oases where the transferor has 
actually some interest and the appearance of an interest greater than he realty has* In 
one case the plaintiff granted a mortgage by conditional sale by two contemporaneous 
<*esds, one a sale and t^pher an agreement of reoonreyanoeu The plaintfff retained 
the agreement of reconviPRce,i&id the mortgagee who wS* inlposaession sold the land 
after the lapse of 42 years to the defendant, who on inspection of the sale deed believed 
the mortgagee to be a vendee. The plaintiff sued to redeem the defendant* but sec* 41 
was held to bar the suit (y). It may be observed* in passing* that such a case could not 
occur since the amendment of section 58 (o) which requires a condition of reconveyance 
in a mortgage to be engrossed in the same deed. Cases in which the transferoris a 
mortgagor or one of several heirs have already been cited. 


(9) Onus Of proof* — The section is an exception to the general rule that no person 
can dispose of an interest in propertvthat is not vested in him and therefore the onus is 
In the first ^fboe on the transferee fPebow that the transferor was ostensible owner* and 
that he (the transferee) has acted in good faith and with reasonable oare (s). The onua 
is then shifted on the party seeking to defeat the transferee's title to show that there 
vras something to call attention and invoke inquiry. This is because the real owner 
having oreated the appearance of title in another person it is incumbent on him* or on 
those who derive title from him* to show something which amounts to constructive notioe 
of the real title* soifie specific circumstance as the starting point of an inquiry which 
would have led to the discovery of it (a). The same rulo was applied in a case wham 
the ostensible owner had a lien on tho property (6). 

• » 

(10) Subsequent Transferee. — The section is not limited to the immediate pur- 
chaser from an ostensible owner but extends to subsequent purchasers also. Even if the 
immediate purchaser had notice* yet ttie ultimate purchaser if he purchases bona fide and 
with reasonable care is protected (r). A is the real owner of property and leaves it la 
the possession of Ji as ostensible owner. B sells it to C who has constructive notioe of 
A * s title. C then sells it to D whip! not awaro of the fact which gavoC constructive 
notioe. Z> buys from C in good faiih and after inquiry with reasonable earn. D is 

entitled to the protection of the section. 

*• 

(11) Section 52 Excludes Sectt&41. — The following case occurred in A llahabad* 
The property was in the possession of three illegitimate sons whose names were entered 
in the revenue records. The rightful heir filed a suit to recover possession and obtained 
a decree. Bnt a few days after he filed the sifit, the illegitimate sons mortgaged the 
property* and the mortgagee relying on their ostensible ownership claimed that the 
rightful heir was bound by the mortgage. The mortgagors whose names wore entered 
in the revenue records and who were in posseeskm were no doubt ostensible owner?; 
but ae the real owners had filed a suit against them it is dear that they were not on 

, the date on which the mortgage was made ostensible owners with their consent express or 
ijmpUsd. The doctrine of lie pendens under see. 62* therefore* excludes the doctrine of 
'^Mfansible ownership under this section (d)» 


<*) *S*toma4hm y. Bachs (1228) 111 I.C. 689. 
T28) A.M. 778. But Me Sahodra v. Badri 
Prasad (1929) 122 1.0. 598* (*29) A. A. 737* 

<i) Mmfiig Sin Be v. Mourns Korns (1984) 12 
B safe 66. 160 M3. S87* T84> A.B. 90; 
sSHtr r+Udap Bom (1944) AJL 48. 

(e) Bokmi Ratda v. BhaMram MsdaH <1929) 
48CsL hJ. 612* 121 I. 0. 400* (*29 j 
A AX SSI ; Be i dpe M v. dm Jen 


Sujat v. MB. 
(* 27 ) A. N. 41. 


(1927) 97 X.C. 1 


(1918) |» 


(tooM-c, tti.nfixj. uo.m air*. 

teHfeiwta 


8.J® 
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^ tm Re gistration Act-Sed® 41 ehouldnotbe re«i»owto conflict with 

Regirtration Aeb, 1908. IS A ■ell* Mi property to B ai brfoie ” 
Swtii gt Be it "by * ngUMi wit deed to 0, S'» sale usm*. though n gM Wd 

bSerbae priority. Ocaimot detect A wm the ort^*H|Mwner with the count of 

jr«Mto bwE'odlaiiB^wl|KMo<41 (e). ' m 'UUff- 

(13) section 66 of The mu' Procedure Code.-A treneferce from eee^d 
watdhMer ot a Court sale ii, by virtue of eeo. 66 of the Code of Civil Procedure, 
protected from a writ on the ground that his transferor was a benanudar (/). 

42 Where a person transfers any immoveable property, 
reserving power to revoke the transfer, 
and subsequently transfers the pronerty 
tranifcr * for consideration to another transferee, 

such transfer operates in favour Which transfereS^subject 
to any condition attached to the exercise of the power) as 
a revocation of the former transfer to the extent of the powe*. 

Illustration. 

• A lets a house to B, and reserves power to revoke the lease ff, >n th "°P“^ ° f * 
specified surveyor, B should make a use of it detrimental to its value. Afterwards A 
thinking that raoh a use has been made, lets the houge to C. This operates i asa : 
tion of P’s lease subjeokto th^pinion of the surveyor as to B s yse of the house having 
been detrimental to its value. «> 

Principle.— The principle of the section is that if a person has a right to transfer 
property, after exercising a right to revoke a previous transfer, a transfer ° f8U0 ^^° P ®^ 
by Urn will imfly an exercise of the right of revocation. The lUustration shovra that 
if the power Provocation is subjeot to a condit^the transfer is subject to the same 
condition (g). * 

If the first transfer is a gift and is revocable at the will of the donor it is void under 
seo. 126 of this Aot. 


There are no reported decisions under this section. 


43 Where a person fraudulently or erroneously represents 
■ ■ * ..... that he is authorized to transfer certain 

Transfer by unauthorised . “ v , , . _ j x A 

penon who subsequently imm oveable property and proiesses w 
SSSS3!~“ np ^“' tramlfe Buot property for consideration, 
STifi b tra nsfer shall, at the option of the transferee, ^ 
on any interest which the transferor may acquire m 
property at any time during which the contract of tn 
'■subsists..: -';' ■ i r ; : ■ 

Nothin! in this section shall impair the^l of transferees 
in good for consideration without noiaroe of the existence 
of tke said option. ' .-•'•y-.. ' ■■"': ■ ' ‘ ...1' 



w "SST 

(to Mm# v. BmtM < 1911) 


U A w. i 8E0.m . ~ 

r m Bssta tk«eanasalfatt/uMv< 8|imiAM**l 

» Bob. MS, I oS’CSSW.K.W. 
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A, a Hindu, who has separated from hit fathttA sells to 0 three field* X^fU 
% representing that A U^ thorifled to transfer #mna Of these fields Z doee ami 
belong to 4, it hay&glp|p reigned by B on the partitions but on £*• dying 4 ae hste 
obtains Z. (7, not hsnng reeoinded the contract of sale, may require A to ddbtt l 
to him. 


(1) Amendment. — The words “ fraudulently or" were inserted by the A— —mag 
Act 20 of 1029. The effect of the amendment is to make it clear that the erroneoue 
representation may be either innocent or tainted with fraud. This had already been 
decided in oases decided before the amendment ( h ). 


(2) Feeding the estoppel. — By the English law of estoppel, “ where a grantor, 
has purported to grant an interes t jn land which he did not at the time possess, but 
subsequent acquires, the subsequent acquisition goes automatically to 

the earlier grantee, or as it is usually expressed, feeds the estdfrpel ” (t). The principle is 
based partly on the common law doctrine of estoppel by deed and partly on the equitable 
4octrine that a man who has promised more than he can perform must make good his 
contract when he acquires the power of performance. 


Under the common law doctrine, if a man sells property which does not belong to 
him and afterward? acquires such title as enables him either wholly or partially to 
perform his contract, he is bound to do so ; and the subsequently acquired estate feeds 
the estoppel which arises out of tto vendor's covenants for title express or implied. In 
Tilakdhari Lai v. Khetfan Lai (j), Lord Buck master stated the rule of estoppel by deed 
as follows — 41 If a man who b&^no title whatever to property grants if by a conveyance 
which in form would carry the legal estate, and he subsequently aoquires an interest 
sufficient to satisfy the grant, the estate instantly passes.” The words 44 the estate 
instantly passes * * are important, for under the common law rule the estate passed without 
any further act of the transferor, and the estoppel prevailed even aghast a purchaser 
for value. The application of thd|pmmon law rule is complicated by many ourious 
technicalities (A), and it is fortunate that it does not applyln India (/). 


The equitable doctrine is an application of the equity which is enunciated in Hoboyd 
v. Marshall ( m ), CdUyer v. leeace (a) aaj/fhilby v. Official Receiver (o), and which regards 
that as done which ought to be done. Under the English equity as soon as the property 
is afterwards acquired, an equitable estate in it passes to the transferee. Under the 
Indian system as soon as the property is afterwards acquired, no estate passes (see see. 04) 
but an obligation is annexed to the property (see see. 40) and the transferor beoomss 
trustee of it for the transferee. This equitable rule is enacted in see. 18 (a) of the Specific 
Relief Ac* 1877, which is as follows. — # 

44 Where a person contracts to sell sMst certain property haring only an 
imperfect title thereto, the purchaser or lessee (except as otherwise provided 
4 * by this chapter) has the following rights : 

(a) If the vendor or lessor has subsequently to the sale or lease acquired 
|g)^any interest in the property, the purchaser or lessee may him to make 

4 fipod the eontrmot out of such interest.’* 

(D 


(si) 




(A) JMfer Lai v. UmMk Prmmd 

8ft; M Ckamder v. Copal 
(1888) SO OsL 29* IS LA, SOS. 

(4) Rmapahae v. Fathtmda (1820) A.C. 80S, 897 ; 
Fernando v. C umtdaha (1921) 2 Aju. 857, 

05 See tbs erftBsm of Bir Oeorft Jan* la 
■! Fimmm, c* Co. v. JT‘ — 

, SeeUfTSm 10 Ch. D. 15. 


r. Virappa 

H.C. 174 ; DooU Chard v. 
(1880) 8 CM. L.&. 588 i MrL 
Lafa (1870) Ujuilft,. 
Lei v. Khaim- Lai (1990) 48 
LA. 289, 57 LO. 4qp, (*21) * “ 

(1992) 10 HX.C. 191. * I 

(1881) 19 Cb. R. 942. 

(1988) IS A.C. 529. 
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i V: Seotion 43 follows the common law cole of estoppel by deed in that the subsequent 
fltete passes to the transferee without any further act of the transferor. But it departs 
» firom the common law rule In twof^epeets. Bor ft) the opiate does not pass In s t a ntly 
but only at the option of the transferee, and (2) may be debated by a 

"purchaser for value without notice. Section 43 folkww thdl^pitable rule in that, until 
the option Is exercised, it treats the transferee m the beneficiary of a trust who may be 
defeated by a purchaser for value without notioe. But it departs from the equitable 
rule in that it does not require the transfer to be effected by a further conveyance. The 
word 49 deliver ” in the illustration is significant of the meaning of the section. If the 
transferee were enforcing the oontraot under sec. 18 (a) of the Speoifio Belief Act, the 
transferor would be required to execute a further conveyance. But under sec. 43 the 
exercise of the option or the mere requisition of the transferee is sufficient to bring the 
subsequent interest within the scope of the original transfer. 

The principle of the section has been held t^|^ly to Hindu oonveyfiltoes and to 
transactions before 1872 when the Indian Evidence Aot enacted the equitable rule of 
estoppel in section 115 (p). 


(3) Fraudulently or erroneously represents.— The English common law doctrine 
of' estoppel by deed was extended by equity to estoppel by representation. This exten- 
sion dates from Pickard v. Sears (q). The rule in India is the rule as extended by equity 
and it is enacted in see. 1 15 of the Indian Evidence Act, and is explained in the leading case 
of Soared Chanter v. Qopal Chunder (r). As the equitable doctrine of estoppel requires a 
man to make his represen tation good, the words 44 fraudulently or erroneously represents ** 
have been said to make estoppel the foundation of the section, and in the absenoe of 
such representation the section does not apply («). The representation need not be 
intentionally false (t), and whether it fc erroneous or not, is a question of faot (v). When 
a vendor sold as agent of a Hindu widow and then became her heir, the section did not 
operate, for he had sold as agent and had made no erroneous representation (v). Bnt 
whan a Mahomedan mortgaged his wife's property mworting to aot on a power of attorney 
which was not proved, the share which he inhered at her death was liable for the 
mortgage (to). A ghatwal mortgaged land whioh he held on restricted tenure alleging it to 
he his jagheer and subsequently got a mokarari tape of it. He was estopped from pleading 
his Subsequent title, and the mortgagee got thelfciefit of the mokarari interest (x). Two 
brothers mortgaged their interest in a tank in whioh their cousin had a half share. They 
subsequently acquired their cousin's share by inheritance but the mortgagee who had 
got a decree for sale on his mortgage, purchased the property and sold it to the plaintiff. 
The plaintiff did not get the benefit of the cousin's share as there had been no representation 
erroneous or fraudulent (y). But when the head of a joint Hindu family mortgaged joint 
family property representing that tahad a right to do so, he was bound to make good 
his representation to theextent of aware whioh came to him afterwards on partition (z ) . 


(p) Krishna Chandra v. Batik Ltd (1016) 21 
OsL W. 218, 88 I. C. 668. 
iff) (1887) 6 A. & IS. 460. 

§1 (6308) 20 Gal. 206, 10 L A. 208. 

(t) Jam Path V. Mho (1008) 81 All. 68, 1 
TO. 818; Pandin Bangaram v. Kant- 
mourn Subaraju (1010) 84 Had. 160, 8 1.0. 
miLadnNanrin v. Gobardhan Bat (1026) 
4 At. 478, 86 1.0. 721, f 26) A.P. 470: 
Krithna Paramada v. bhirtndr a (1020) 
86 CftL 818, 66 I.A. 74, 118 I.C. 466. (*29) 
A.PG. 60j JabtdaH v. Pratama (1028) 
27 CaL V.K. 488, 76 1.0. 281, (*28) A.C. 
428; Bam Bf mo t og v. Bhagw an Bin 
(1048)^.6. 106, (1048) O.wTft, 204 La 

(0 BaBibudar v. Andmr (1016) 28 Had. LX 44, 
271.0.786. 


(a) 


Saradamoui v. Atul Chandra (1020) M IC 
208, (•&) 


A.0. 166: * 

(f) Sped Nurul Hottein ▼. Sheotahai (1808) : Ao®- 
Cal. 1, 10 1.A. 221. , ■ ■ ■ 

<■» -“SiSi f r a s s sPrf 

(z) Mokoda Btbi v. Vmtth Chandra (1007) 7 
Cal.X. X881. 

(y) . Saradamqyi v. AJkmChaatdra (1028) 88 LC. 
208773) A.0. 166. 

(t) Heeds Frond v. Notkuni (1022) 6 61 0* 

V 9 140, (122) A. P. 247; AsTta 

OgeeAri (1022) 20 O.O. 246* 71 m 581« 
(*28) A. 0. 206. 
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father of * joint family consisting of himself and two am sold femtty 
p roper t y representing that it was his self-acquisitioo. Tha vendee mad for paaaaarian 
and pending the suit one of tha sons died. The vendee got tha benefit of this sooeaiion 
to the father’s estate and mas awarded half of the property (a). So also where a member 
of a joint Hindu family ttongagifi his undivided share in the joint property in favour of 
another person, alleging that he was separate from the rest of the members, and thereafter 
there was a partition giving suoh member oert&in property, it was held that the mortgage 
lien would be transferred to the property which fell to suoh member's share (6). 


**' 


Illustration . 

A and B were two brothers and effected a partition at whioh the equity of redemption 
of a mortgage shop was allotted to it. In 1903 A had disappeared and B sold the equity 
of redemption to C erroneously representing that it was ancestral property to whioh he 
was solely entitled. In 1924 C sud^to redeem the mortgage of the shop and was met 
with the cfefenoe that he got no tide from B as A was alive in 1903 and the equity of 
redemption belonged to him. It was proved that A died in 1914 leaving no heir except 
B, O was entitled to redeem as he was owner of the equity of redemption by virtue of 
this section ; Sundar Lai v. Ghissa (1929) 27 All. L.J. 1087, 118 1.0. 705, ('29) A.A. 589. 

When a person mortgages property whioh he has no right to mortgage and the pro • 
party subsequently becomes vested in him, the mortgage will operate against him under 
the provisions of this seotion ( r). When a lessor erroneously represents that he is authorised 
to lease a property and grants a lease of it, and afterwards acquires that property the 
lessee is entitled to have the property from the lessor (d). Where a partner sella the pro. 
perty of the firm in*his own right and subsequently on the dissolution of the firm is 
allotted the same property, thiAeotion would apply (e). 


Illustration *. 


{I) A Hindu wife executed a mortgage of her husband's property as if it belonged 
to her, five years after he had disappeared. The mortgage was invalid as the presumption 
of death does not arise until 7 years. But when the mortgagee filed a suit more than 
7 yean later the mortgage was valid, as she then had acquired a widow*# estate ; Mahadso 
v. Bar Buksh (1928) 106 1.C. 489, ('28) 1. O. 13. 


(2) A, BondC owned a property in equal shares. A and B leased the whole property 
to Das if they were entitled to it to the ex cluaiqp of C. C died and bequeathed his share 
to A and B. D's title as lessee of the whole property was porfeoted : Sulin Mohan v* 
Raj Krishna (1921) 25 Cal. W. N. 420, 60 I. C. 826, ('21) A. C. 582. 


(3) A obtained property from B by way of em^ango. At the time of the exchange 
B had only a half share although he professed to tramer the whole. When B subsequent - 
]y pmrhasnd the remaining half it was available to perfect A* ■ title : Bhairab v. Ji ban 
(1921) 33 CaL L. J. 184, 60 L C. 819, (’21) A. C. 748. 
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THfi TRANSFER OF FROFBKTY ACT. 


Mid in MSuWaj v. Jndar Singh (/), the word M represent# ** clearly shows that 
the person in whom favour the equity is allowed to operate, must have acted on the 
representation. This hae been settled by numerous decisions (g), 

IRuatration. 


A mortgaged to B a half share in family property in whioh he was entitled only 
to a third share. Subsequently A * a father died and A became owner of a half share. 
But as B knew A had only a third share he could only enforoe his mortgage against a 
third share : Pandiri Bangaram v. Karumoory (1911) 94 Mad. 159, 8 1. C. 368. 


There is no estoppel by a false statement when the truth is known to both parties (A). 
The right of the transferee arises from the fact that he has not got what he paid for. If 
he knew that he was buying a defective title, he has paid less and got what he bargained 
for. So when a mortgagee of land attached to a deshgat watan knew that the mortgagor 
could only convey a life interest, the subsequent enlargement of the mortgagor’s interest 
did not enure for his benefft, for he took merely the estate the mortgagor was oapable 
of conveying at the date of the mortgage (t). It . would, however, be otherwise if the 
transferor erroneously represented that he had the power to transfer (j). 


Although it is necessary that the transferee should have been misled by the erroneous 
representation, it is no defence to the person estopped to plead tha^the transferee made 
no proper inquiry (A). Section 43 does not, like sec. 41, impose upon the transferee 
the duty of taking reasonable care (?). In Bloomenthal v. Ford (m) Lord Halsbury 
said that a person who has made a misstatement of fact that has been acted upon has 
no right to say "I told you so and bo ; but you ought not to have believed me. You were 
too great a fool. I had a right to mislead you because yen were too great a fool.** 


IUustraUon . 

A transfers property to B falsely representing that he is solely entitled to it. B 
believes A , but if he had made proper inquiry into the title he would have discovered that 
A * s cousin is owner of a share. A inherits his cousin’s share. In spite of his negligence 
B is entitled to the share. 

(5) For consideration. — The section does not apply if the transfer is not for 
consideration (n). A gift of future property is void : see sec. 124. It is a mere promise 
whioh oannot be enforoed. 


(6) Invalid transfer. — The section will not apply if the transfer is invalid as being 
forbidden by law or contrary to publio policy. This follows from the principle that 

M) (192*) 48 AIL 150, 02 l.G. 471, (’26) A. A. 
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m» o»n be no estoppel against an Act of the Legislator*. Thus if a minor transfers 
the section has no application (o). In Barrow's ease (p) Baooa* V. C.» said that 44 estoppel 
only applies to a contract inter parks, and it is not competent to parties to estop them* 
selves or any body else in the face of an Act of Parliament." No equities can arise out 
of a transaction that is forbidden on grounds of publio polioy (4). In Annada Mohan V, 
Chur Mohan (r), Mookerjee, J., said that the principle of feeding the estoppel baa no 
application when the contraot of assignment refers to property which has been expressly 
rendered inalienable by the Legislature. The interest of a Hindu reversioner is a epee 
sucemionis and is not transferable. An agreement to transfer* or a transfer of* such an 
interest does not become effective when the succession opens out («). But in two eases 
the Madras High Court has held that if the reversioner transfers* not his reversionary 
interest* but the land in prccsenti as if he were absolutely entitled, section 43 will apply 
to validate the transfer when he succeeds to the property (1). This distinction seems to 
have the support of the illustration to the seotion where A transfers field Z as to whioh 
he has only an expectancy of succession. In another oas^(u) the Madras High Court 
has dissented on the ground that such a distinction would defeat the provisions of 
sec. 6 (a). The Allahabad High Court however has followed the earlier Madras oaae 
holding that the illustration to sec. 41 is not repugnant to sec. 0 of the Act (v). 


The seotion does not apply to transfers forbidden by law on grounds of publio pokey. 
Thus a mortgage by* a proprietor disqualified under the Jhansi Encumbered Estates Act 
16 of 1882* cannot be enforced after the disqualification has been removed (is). A 
purchaser of service inam land acquires no title after the land has been enfranchised (a). 
The Court cannot under the guise of sec. 43 uphold a transfer forbidden by law* but if the 
restriction on alienation is nqf, an absolute restriction founded on considerations of 
public polioy but is only imposed by agreement* grant* or decree of Court the section 
will apply (y). 

A mortgage by a judgment-debtor of property whioh is the subject of execution by 
the Collector is absolutely void and is not effective against any residue that might bo 
left after the Collector’s regime has ended (2). On the other hand a mortgage by an undis- 
charged insolvent becomes effective if the property reverts in the insolvent after bis 
discharge (a). 
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jtSA) Punjab.— The principle of the section has been applied to the Punjab where 
> transfer of a spes tuccessionie is valid, see note (8) to s. 6 (a). Therefore a mortgage 
Of property to which the mortgagor has only a reversionary interest beoomes effective 
when the succession opens out^(6). 

(7) Covenants for title. — In Basava Sankaran v. Anjaneyulu (c) an Official 
Receiver sold property before an order vesting it in him had been made, and the im pltori 
covenant of title was treated as an erroneous representation and under sec. 43 the title 
Of the purchaser was held to be complete when the vesting order was subsequently made. 
It would appear, however, that the representation under this section should be distinct 
firom the transfer and the covenant in the transfer. 

(8) When there Is no representation. — Ab stated above the section doeB not 

apply to oases where there has been no erroneous or fraudulent representation. But the 
section has its origin in two different equities, one of whioh does not involve misrepresenta- 
tion. These are — * 

(1) The equity of estoppel with regard to the passing of property whereby the 
transferor is estopped from saying that the after-acquired interest did not 
pass, and 

( 2 ) The equity with regard t o t he personal obligation which compels the transferor 
to perform his contract when he is able to do so on ttfe acquisition of the 
subsequent interest. 



« 

The first equity compels a man to make good his representation, and this comes 
very near the second equity which compels a man to perform according to hiB ability 
when performance becomes possible. Cases under the second equity where there is no 
representation may therefore bear a very close resemblance to cases under the section. 
The following are instances of the application of this second equity which is outside the 
rule of estoppel. In Viraya v. Hanumanta (d) a Hindu coparcener agreed to sell family 
property as if he was the owner. The purchaser sued to enforce the transfer and pending 
the suit one of the two other coparceners died. The purchaser was entitled to half the 
property. In Gfaya Din v. Kashi («) the plaintiff was suing for pre-emption, and in order 
to raise money for the litigation, in anticipation of a decree, mortgaged the property' 
in suit. After he obtained a decree and got possession, equity treating that as done 
whioh ought to be done, gave the mortgagee a charge on the property and placed him 
in the position of a mortgagee. In Deb Npth Moral v. Sashi Bhutan Moral (/), a landlord 
made a settlement of a non- transferable holding. The settlement was invalid at the time it 
was made because the raiyat had not abandoned the holding. But the subsequent 
abandonment of the holding by the raiyat validated the settlement. In Loot N&rbin v. 
Bhowkit Ldl (g) a ghatwal mortgaged his ghatwal land by zuripeshgi lease and shortly 
alter the mortgage the zemindar go t a decree by whioh the ghatwal tenure was extinguished 
itp d evioted the mortgagee. Some years later the zemindar granted the ghatwal a per- 
manent lease of the same land. The ghatwal was held liable to make good the zuripeshgi 
fat f* out of his new estate. In Burendra v. Bajendra (h) a ghatwal mortgaged property 
which he held on restrictive tenur e. The restriction was subsequently removed sad as to 
the enlarged interest Mookexjee, J., said that the deed was operative as an executory 
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agreement which attaches to the property the moment the restriction is removed and is 
transferred by equity to the mortgagee. This case is very similar to Jiokhoda Dtbi v. 
Unush Chandra (♦) which has already been referred to but in which there was an erroneous 
representation by the ghatwal and which was therefore decided under sec. 41 A very good 
instance of the distinction between the section and this equity is the case of Budom AH v. 
Abdul J ubbttr (j). A transferred a field to his wife B in satisfaction of dower and another 
debt. But at the time of the transfer the owner of the field was C, the sister of A . C sold 
the field to a party who sold it back to A. The lower Appellate Court had held that 
B was entitled to A * s after-acquired interest in the field under seo. 43. This decision 
eras objected to in second appeal on the ground that there was no finding that A had 
made an erroneous representation. The High Court, however, thought it unnecessary 
to rema nd the appeal for a finding on this issue because the wife was entitled to It under 
the equity enunciated by Mookerjee, J., in Surendra v. Bajendra (&). This equity will 
not apply when the professed transfer is by a person incompetent to transfer, e.g.» if 
the mortgagor is a judgment-debtor whose property is being sold by the Collector in 
execution of a decree (/). 


This eq uit able interest (like that under sec. 43) is not available against a transferee 
for value without notice. A, an undivided coparcener in a Mitakashara family, made 
a mortgage to B of the family property which he was not authorised to make. Subse- 
quently th ere was a partition and a share of the family property was allotted to A . This 
share should have been liable to 2?’s mortgage but as A had sold it to C who had no notice 
of the mortgage, B could not enforce his mortgage against C ( m ). 

(9) Mortgages. — In the case of transfer by way of mortgage, a discharge by a 
mortgagor of an incumbrance fh) or of a prior mortgage (o) enures for the benefit of the 
mortgagee . When the mortgagor of a chak acquires the mokarari interest that interest 
is an accession to the seturity and passes with it to the purchaser at a sale in execution 
of a decree on the mortgage ( p ). In a Calcutta case (g) throe coparceners mortgaged 
family property in which an aunt had a share reciting in the deed that “the properties 
are owned and possessed by us." After the mortgagee’s suit the aunt died, and Bankin, 
C.J., held that the increased share of the mortgagors became liable to the mortgage not 
only under sec. 43 but also on the principle that any enlargement of the mortgagor's 
interest enures for the benefit of the mortgagee [see s. 70]. In Basar Khan v. Afoulvi 
Sytd Leakat (r), the mortgage was of a mokarari interest which had boon granted to the 
mortgagor by the widow of the owner. That interest failed as the widow proved to be 
only a b enamidar. Nevertheless, as the mortgagor had inherited a share of the same 
estate from the real owner, the Privy Council held that the mortgage was binding to the 
extent of that share. 


(10) Any interests which the transferor may acqnlre^-Tho section applies to 
all transfers except gifts, and it applies whatever the nature of the after-acquired 
interest may be. It applies when the transferor has no interest and subsequently 
acquires one, as in the case already cited of the mortgage of the subject-matter of a pre- 
emption suit («). When the transferor has no interest but subsequently acquires a 
charge upon part of the property, the benefit of that charge will pass to the transferee (/). 
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TifP Motion applies also whom the transferor’s interest is enlarged by the removal of a 
restriction oh alienation (v), or by th@ discharge of an ehoumbranee (v) or of a 
prior mortgage (t*), or when a mtugf tenure ripens into a proprietary right (a?). In this 
©bbneotion ZoUikofer dr Co. v. Official Assignee (y) 1b an instructive ease. 5 mortgaged 
property to Z erroneously representing that he was the sole owner, when as a matter 
of foot a quarter share belonged to J. The whole property was subject to a prior mort- 
gage which 8 then redeemed. 8 obtained a decree for contribution in respect of one- 
fourth of the money due to him on the prior mortgage against J and the decree made 
this a charge on J's quarter share. Z discovered the defects in 8* a title and 8 delivered 
the decree against J to Z. The delivery of the decree did not amount to an assignment, 

. nevertheless the charge was a subsequent acquisition to which Z became entitled 
Therefore on J’s insolvency Z was entitled to a charge on J * s quarter share as against 
the creditors of the insolvent. 


The section, of course, has no application if the transferor does not acquire a further 
interest in the property transferred (z). 


(104) In such property .—The section applies when the transferee acquires an 
interest in the property which is the subject of the transfer. It does not apply to an 
interest acquired in any other property (a). 

(11) Subrogation. — The principle of this seotion overrides thr rule of subrogation 
enacted in sec. 92. A mortgages his property first to B and then to C and lastly to D. 
If D redeem B he is subrogated to the rights of B, and C is still subjeot to B'a mortgage 
now held by 2). But if A himself redeems B he is’not subrogated to the rights of B 
and the interest so acquired enures for the benefit of C and D and has the effect of 
enlarging their security (6). A mortgagor paying a delft for which he is liable cannot 
set up a charge against a subsequent enoumbranoer (c). See note “ Other than the 
mortgagor ” under seo. 92. 


(12) Execution Bales. — The section has of course no application to execution 
sales (d). An execution sale stands on a different footing. The decree holder does not 
guarantee the title of the judgment debtor and the intending purchaser knows that under 
the law he can aoquire nothing beyond the right title and interest of the judgment 
debtor (e). So when a ghoUool tenure was sold pending negotiations for its enfranchise- 
ment, the sale was invalid and the execution purchaser got nothing although the tenure 
was subsequently enfranchised (/). 

(13) At the option Of the transferee.— The word “ option ” implies that 
the transferee may take the after-acquired interest, but that it cannot be : forced 
upon him. The title in the after-acquired property does not pass the instant it is 
acquired, but only on demand made by the transferee. 


; (14) At any time when the contract of transfer subsists.— The option of the 

'frapsfcree to require that the transfer should operate on any subsequently aoquired interest 
can poly be exercised while the contract subsists. If the transferee has rescinded the 
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contract and elected to seek * remedy in damages, the contract is not inexistence and the 
tianafeiee can hare no interest in the subject-matter of the oontraot. If he had taken 4B» 5i 
such partial interest as the transferor can oonvey, the oontraot has not been folly 
executed, and is still executory as to the remaining idterest ; and when that interest 
is acquired the transferee oan claim it. 


A contractual obligation becomes extinguished by merger when it becomes the subject 
of a decree. Accordingly it has been held that the option oannot be exercised after the 
transferee has obtained a decree on the oontract. In an Allahabad oase (g) a Hindu 
mortgaged his own and his brother's share. He had no authority to dispose of his 
brother's share, but he inherited that share on his brother's death, after the mortgagee 
had obtained a decree on the mortgage. It was correctly held that the inherited share 
was not liable to the mortgage. But in a Madras case (A) a mortgage was executed bya 
Mahomedan woman and her eldest son, and in the mortgagee's suit the shares of the two 
younger sons were exonerated and a decree was passed against the shares of the mother 
and the eldest son. After the decree these shares were increased by the death of one 
of the younger sons, and execution was allowed against the increased shares of the mother 
and the eldest son. This was a correct order having regard to the terms of the deem, 
but the Court erred in saying that the contract of transfer subsists as long as the doom 
passed in the suit tg enforce it was not executed. 


(15) Proviso.— The proviso protects transferees in good faith without notice of the 
option (»). The option oan be exprciaed against an heir of the transferor and all persons 
claiming under him except a purchaser in good faith for consideration without notice of the 
existence of the option (j). TJiis is because until the option is exercised the transferee's 
right to the after-acquired property is only a contractual obligation and the transferor 
holds the interest as his trustee; see note (2) above, "Feeding the estoppel." A 
representing that he had a transferable interest in property in which he had no such 
interest mortgaged it to B. A subsequently acquired the transferable interest which he 
transferred to C who had no notice of J9's mortgage. The transfer was made before 
B had exercised his option, and therefore B f a mortgage was subjeot to the rights of 0 (A). 
In an Oudh case (l) A mortgaged to B a share in property to which he had no title 
representing himself to be the owner. Subsequently he acquired a oharge over it by 
paying off a prior mortgage decree. Before B exercised his option A assigned the oharge 
to C. The Court held that as C was not aware of B*a option he was not affected by 
the mortgage. But as the report shows that Q was aware of £'■ mortgage it is difficult 
to understand how he was unaware of the option, unless he was not aware that A 
had no title when he mortgaged. 


44. Where one of two or more co-owners of immoveable 
property legally competent in that behalf 

Transfer by one co-owner. * * P J , V < * » • . 

transfers his share of such property or 
any interest therein, the transferee acquires, as to such share or 
interest, and so far as is necessary to give effect to the transfer, 
the transferor’s right to joint possession or other common or 
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part enjoyment of the property, and to enforce a partition of 
tile same, but subject to the conditions and liabilities affecting, 
at the date of the transfer, the share or interest so transferred. 

Where the transferee of a share of a dwelling-house belong- 
ing to an 'undivided family is not a member of the family 
nothing in this section shall be deemed to entitle him to joint 
possession or other common or part enjoyment of the house. 

(1) Transfer by one co-owner.— The principle of this section is that of subroga- 
tion or substitution. When one of several co-owners transfers his share, the transferee 
stands in the shoes of the transferor. He acquires as against the other oo-owners the 
same rights that the transferee had, and is subject to any conditions and liabilities 
affecting the share at the date of the transfer. The section may be compared with . 
see. 74 where the ownership of the property is not divided between co-sharers but 
between a mortgagor and a first and second mortgagee. The second mortgagee paying- 
off the first mortgagee has all the rights the first mortgagee had against the mortgagor. 


Illustration . 


A, B and 0 are oo-owners of a field that is subject to a mortgage. O transfers 
his share to D. D has a right to joint possession withv.4 and B, and has also a right 
to claim partition and separate possession of his share. But the thare D has acquired 
is still subject to the mortgage. < 


The transferee of a co-sharer acquires the rights of his transferor so far as is neoessary 
to give effect to the transfer and no further. The transferee of a Hindu ooparoener may 
acquire a right to joint possession or to ascertain his share by partition, but he will not 
aoquire the status of a ooparoener in the family. 

(2) Hindu law. — The section applies to Hindus, but it does not alter any rule of 
Hindu law. The rights of the transferee of a ooparoener both as to joint possession and 
as to partition vary in different schools of Hindu law and in different provinces. These 
differences are not affected by the section, for they are saved by the words “ subject to the 
conditions and liabilities affecting, at the date of the transfer, the share or interest so 
transferred.*’ In Madras a purchaser from a ooparoener is in no case entitled to joint 
possession. The Madras High Court has said that seo. 44 does not override this rule (m). 
It is submitted that the saving olause as to conditions and liabilities shows that the 
section is not intended to override any such rule. 


The purchaser of the interest of a Hindu ooparoener takes that interest subject to 
any charges or encumbrances affecting the ooparoenary property or interest at the time 
of the transfer (a). 


A Hindu ooparoener filing a suit for partition must bring all the joint property into 
hotchpot, and his purchaser acquiree the right to enforce partition but is under the same 
obligation of suing for general partition (o). The Allahabad High Court had held* that 
the purchaser is entitled to partition of the specific property purs^tiid without bringing 


(m) Kota Baiabadm v. Khdm Dot* (1916) $1 
MM. L. J. 876, 87 I. 0. 168. 

(a) fttarsm v. BamJlB75) 11 Bom. H. 0. 76 ; 
Wevessn. ▼•MdM* (1904) 88 Bom. 801 ; 
Vtnkurmdi v. Vinku JUM 0987) 60 Med! 
686. 688, 100 I.C. 1018, (*87) AM. 471. 
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888, C3) A. B, 418 ; Tmlmi m m* v. 
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TRANSFER BY ONE CO-OWNER* 


a suit for general partition (p). This decision was always doubtful law, and must now be 
treated as superseded by the section. A purchaser of the undivided interest of a son 
in Joint family property takes that interest subject to the Hindu law liability attaching 
to that interest of paying his father's personal debts not tainted with immorality (q)* 

* (3) Transfers bis Share or interest.— The section applies to all transfers including 

sales and mortgages. But partition must be necessary to give effect to the mortgage, 
if the transfer is in the natfefre of a mortgage (r). A lessee of an undivided share can 
maintain a suit for partition, if partition is necessary to give effect to the lease (*). Even 
a monthly tenant was allowed to enforce a partition when there was no probability of 
"the 1 ease being determined (<). In a suit for partition there must be unity of possession 
and unity of title (ti); and a lessee of a share fulfills these conditions, for it is not ne- 
cessary that the title should be of the same degree (t*). A lessee does not lose his right 
to partition becauso the lease is liable to forfeiture in certain contingencies (w»). When 
these conditions are fulfilled the only ground on which paifition can be refused is that 
of inconvenience (a:). Where, however, a co-owner has executed a usufructuary mort- 
gage of his share in favour of another person, it is that person and not the original oo- 
owner who is entitled to the unity of possession with other co-owners. So long as the 
mortgage subsists, the original co-ownor cannot exercise any right to joint possession (y), 

(4) Conditions and liabilities. — As the transferee aoquires the rights of the 
co-sharer, he is also bound by any conditions and liabilities affecting the share at the 
•date of the transfer. Instances Jiave already been cited under note “Hindu law " 
supra , with reference to a purchaser of a share of a Hindu coparcener. A purchaser 
of a share is of course not liable for damage caused to the rest of the property by the 
transferor after the date of the transfer ( 2 ). 


s.« 


(5) Dw Oiling bOUBO. — The transferee of a share of a dwelling house of an undivided 
family cann ot be put into joint possession. This exception follows the opinion of Westropp, 
C.J., in a Bombay case (a) 9 that such a procedure would be inconvenient and load to 
breaches of the peace. The proper course is to direct delivery of possession by partition 
in execution proceedings, or to leave the purchaser to his remedy by separate suit for 
partition (6). The Partition Act 4 of 1893 gives the co-sharer the option of buying out 
the transferee at a valuation to be made by the Court. With reference to the Partition 
Act it has been held that the term “dwelling house" includes not only the structure of the 
building but also adjacent buildings, curtilage, ^court yard, garden or orchard and all that 
is necessary to the convenient occupation of the house (c) : and that the phrase undivided 
.family is not limited to Hindus (d) but includes any group of persons related in blood 
who live in one house under one head, and that it applies if they are undivided qua 
•dwelling house which they own (e). The same construction applies to the words used 
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in tU. Motion (J), nd ft is not neceMuy that the family should hare constantly lived in 
tht dwelling house (,). 


45 . Where immoveable property is transferred for 
consideration to two or more personf, 
for and such consideration is paid out of & 
fund belonging to thdtfl in common, they 
are in the absence of a contract to the contrary, respectively 
entitled to interests in such property identical, as nearly aa 
may be, with the interests to whicn they were respectively 
entitled in the fond; and, where such consideration is paid 
out of separate funds belonging to them respectively; they are, 
in the absence of a contract to the contrary, respectively 
entitled to interest in such property in proportion to the 
shares of the consideration which they respectively 
advanced. 


In the absence of evidence as to the interests in the fond 
to which they were respectively entitled, or as to the shares 
which they respectively advanced, such persons shall be 
presumed to be equally interested in the f property. 


(1) Go-owners* interests. — When a transfer for consideration to two or more per- 
sons jointly makes them co-owners of the property transferred , thwir interests are in pro- 
portion to the shares of the consideration that they have advanced. If the consideration is 
paid out of a common fund their shares would be the same as their interests in that oommon 
fund. Although a mortgage is indivisible as between the mortgagor and the mort- 
gagee, yet as between the mortgagees inter se their interests in the property would be 
proportionate to the shares of the mortgage money they had advanced. When four 
mortgagees advanced money in equal shares, and the fourth mortgagee consented to 
the mortgagor redeeming the other three mortgagees, he could only recover hie 
one-fourth share of the mortgage money by sale of one-fourth of the property 
mortgaged (h). 


* (2) Joint tenancy or tenancy in common.— The section does not deal with the 
question whether the transferees take as joint tenants or as tenants in oommon. The rule 
of English law is to presume that a transfer to a plurality of persons creates a jointtenanoy 
wfth right of survivorship, unless there are words of severance (*). This principle has been 
adopted in seo. 106 of the Indian Succession Act, 1926, replacing sec. 93 of the Indian 
Succession Act, 1866. A joint tenancy has been recognized in a gift by q||/^ative 
Chr istian (j) and a Parses (&). The Hindu rule is exactly the opposite 
Narwn r. Bam Ckund Dutt (1), the Privy Council said—' " The 

appears to be unknown to Hindu law, exoept in ease of oopasoeas^ ^ Shembera 
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of an undivided family.*' Evan if the grantees are members of a ooparoenary they 
will take as tenants in common (m), unless a contrary intention appears from the 
grant (it). 

* *A joint tenancy may be severed andoonverted into a tenancy in oommom by 
one of the joint tenants disposing of or contracting to sell his interest, or by mutu a l 
agreement, or by a coursepf dealing by all the joint tenants sufficient to indioate a 
severance (o). A tenant in common is entitled to joint possession, and if excluded from 
suoh possession may sue for a declaration of his right. But if there is no exclusion or 
denial of his right a tenant in common who gives up joint possession has no right of suit 
for his share of the joint profits (p). Entry by one oo-tenant, in the abeenoe of olsan 
proof to the contrary, enures for the benefit of all. If A and B are co-tenants of property 
of which A is in actual possession, and B sells his share to 0, the possession of A is the 
possession of 'C (q). But in a case where A and B were tenants in oommon, each in 
possession of a moiety and A took possession of JB’s share on B's death by right of in* 
heritance, his possession waB adverse to a purchaser from B (r). 

(3) Presumption Of equa lity .— In the absence of evidence showing in what sharep 
the consideration was paid, there iB a presumption that the co-owners' interests are 
equal («). In a cas^ whore a common share which had been forfeited, was bought in by 
the Collector out of a fund contributed by the co- sharers, it was presumed that the Collec- 
tor had debited an equal amount Jp each co-sharer, and that each co-sharer had an equal 
interest in the share #vhen it was recovered (t). It has boon held that when a person 
can produce evidence of the amount of his sharo but fails to do so, he oannot avail himself 
of this presumption of equality (it). 

46. Where immoveable property is transferred for 
consideration by persons having distinct 
interests therein, the transferors are, in 
the absence of a contract to the contrary, 
entitled to share in the consideration equally, where their 
interests in the property were of equal value, and, where such 
interests were of unequal value, proportionately to the value of 
their respective interests. 


Transfer for considera- 
tion by persons having 
dlstlnot interests. 


Illustrations . # 

(a) A, owing a moiety, and B and C each a quarter share, of mauza Sultaapur, 
exchange an eighth share of that mauza foi a quarter share of mania Lalpura. There 
being no agreement to the contrary, A is entitled to an eighth share in Lalpi ira, 
and B andC each to a sixteonth share in that mauza. 


(m) Bai JWtusS v. Paid BtchariUu (1002) 26 
Bom. 446: Mitk&fi AMi v. Mundra 
Dublin (1911) 89 AH. 666. 10 1. C. 666 ; 
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■(b). A being entitled' to • life-interest in mans* Atrali and Sand (7, to the reversion*. 
Celt the mausa for Rs. 1,000. A*s life-interest ie ascertained to be worth Rs. 000, the- 


reversion Rs. 400; A is entitled to reoeive Rs. 000 oat of the purchase-money, B end 1 
€ to receive Rs. 400. 


Distinct Interests.— This section is the converse of sec. 45. That see&Oa. 
refers to interests in the property of several purchasers, while this section to the shares 
in the consideration of several vendors. Tenants in oomrifen have joint possession but. 
distinct interests. A tenant for life and a remainderman have distinot interests, and so 
have a mortgagee and a mortgagor, and a lessee and a lessor (v). The value of the interest 
Of a mortgagee is the mortgage money, and when a mortgagee and a mortgagor join in 
a conveyance, then in the absence of a contract to the oontr&ry, the mortgagee is entitled 
to the mortgage money as the price of his interest, and the mortgagor to the balance as 
the prioe of the equity of redemption. The shares of the transferors in the consideration 
are in proportion to their respective interests in the property transferred. The second 
illustration is that of a tenant for life and a remainderman where it is neoessary to have' 
the respective interests value. 


47. Where several co-owners of immoveable property 
transfer a share therein without specifying 
of tiuu/iii commolTpro? that the tr ansfe r is to take efEect on any 
7 particular share or shares of the trans- 

ferors, the transfer, as among such transfer6rs, takes efEect 
on such shares equally where the shares were equal, and, 
where they were unequal, proportionately to the extent of 
such shares. 


Illustration. 

A , the owner of an eight-anna share and B and G, each the owner of a four-anna 
•hare, in mauza Sultanpur, transfer a two-anna share in the mauza to D, without specifying, 
from which of their several shares the transfer is made. To give effect to the transfer 
one-anna share is taken from the share of A , and half an anna share from each of the 
shares of B and C. 

• 

Transfer by tenants In common— When owners who hold an estate as tenants 
in common transfer a part of the estate, the share of each co-owner is proportionately 
reduced. If the shares are equal, each share is reduced equally. If the shares are unequal 
there is a greater reduction in the greater share, and a lesser reduction in the l ess er share. 
A learned oommentator contrasts the word "extent** in this seotion with the 
WOfd “value” in seotion 46, and suggests that a different principle is adopted owing to- 
dkg difficulty of valuation, for a share of greater value might be of less extent. The 
learned oommentator seems to read the word “ extent ” as synonymous with “ area**. It 
it submitted that this is inoorreot, for the seotion refers to a tenancy in oommon, where 
although the shares are defined, the possession is joint. If eaoh oo^oentf had a distinot 
plot* it would not be a ease of a tenancy in oommon and there could m no q ue s tion of a> 
transfer of a share of the whole, The word “value” is more appropriate insertion 46 
which includes interests in land which have to be valued, while the word “ extant ” in* 
this section means 9 only the fraction that each share bears to the whole, same* 
fraction would ^determine the share of the consideration that eaoh co-owner would be 
entitled to under sec. 46. 

<s)^ Mm rU r. (1076) 1 Ch.I>M6. : : 
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The prinoiple of thii Motion wee applied in e Sind oeM (»), where two M e ho we d t n St. ^ 41 
i who held an estate aa tenants in oommon in equal shares sold an undivided 
half of it* One of the eemindars had been under the protection of the Manager. 

Encumbered Estates Act, and was by virtue of the Sind Enoumbered Estates Aot 
(Bombay Aot 20 of 1891) incapable of alienating beyond his lifetime. After hie death 
iuB heirs sued for partition and it was held that the vendee had taken one-fourth from 
eaoh zemindar, so that the heirs were entitled to one-fourth. 


48 . Where a person purports to create by transfer At 
different times rights in or over the same 
ed^tolLftr. rlRhu wat ‘ immoveable property, and such rights 
cannot all exist or be exercised to their 
full extent together, each later created fright shall, in the 
absence of a special contract or reservation binding the earlier 
transferees, be subject to the rights previously created. 

(1) Priority. — The transferor cannot prejudice the rights of the transferee by any 
subsequent dealing ewith the property. This self-evident proposition is expressed in 
the equitable maxim qut prior eat tempore potior eat jure . The application of this maxim 
in English law is complicated by the preference given to the legal estato over the equitable 
interest. This complication does ibt occur in Indian law, but the rule in India is subject 
to certain exceptions which will presently be noticed. 

Registered deed. —A transfer operates from the date of execution of the deed although 
it may have been registered at a later date (x). This is the elTeot of sec. 47 of the Registra- 
tion Aot 16 of 190H. Under the old Registration Acts of 1843 a registered document 
operated from the date of registration and not of execution. 


(2) SUCCe88lve transfers. - If there are successive transfers of the same 
property, the later transfer is subjeet to the prior transfer. Thus if A mortgages his 
property to B, and subsequently sells it t oC t C purchases only the equity of redemption (y). 
Similarly in the case of two successive mortgages, the later or puisne mortgage is 
subject to the prior mortgage. The puisne mortgagee is only an assignee of the equity 
of redemption of the prior mortgage, and as such may sue to redeem it- see sec. 91 (a) 
post. A pu’sne mortgagee may sue for sale on his mortgage, but the property will be 
sold subject to the prior mortgage (z). If he sues for sale making the prior mortgagee 
a party but claiming no relief against him the prior mortgagee is in the position of a 
holder by title paramount outside the controversy (a). If the mortgagor gives two usu- 
fructuary mortgages of the same property, the prior mortgages is entitled to possession (6). 


A mortgage by deposit of title deeds is a completed transfer and not an oral agreement. 
This is now made olear by sec. 68(f) of this Aot as amended by Act 20 of 1929. The proviso 
to sec. 48 of the Registration Act as inserted by Act 21 of 1929 enacts that a mortgage 
by deposit of title deeds shall take effect as against any mortgage deed subsequently 
executed end registered relating to the same property. Even before the a men d in g 
Acts of 1029 tt WMmeognised^mt a mortgage bydeposit of title deeds was not an oral 
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agreement, which according to see. 48 of the Registration Act would not have preoedenoe 
•hear a subsequent registered mortgage (c). Mortgages by deposit of title deeds axe 
sometimes described as equitable mortgages. The judgment in an old Bombay case (d) 
suggests that a formal registered mortgage being a legal “ mortgage ” would have priority 
0?e£ an “ equitable mortgage." As observed by Ghose this is a confusion caused 
“use of technical terms borrowed from a foreign system " (e). In Imperial Bank of 
• India v* XJ Rai Oyaw Thu if) Lord Dunedin said — “ It is to be observed that there is here 
no distinction between a legal and equitable mortgages as in English law.* where the legal 
mortgage will always prevail against the equitable unless the holder of the legal has done 
Or omitted to do something which prevents him in equity from asserting his paramount 
rights.” 


A charge is not a transfer of an interest in property and an oral non-possessory 
charge has not priority ovqr a subsequent mortgage if the mortgagee has no notice of 
it. This is the effect of sec. 100 of this Act. In a case in which sec. 100 was construed 
as not having retrospective effect the same conclusion was arrived at by reference to 
seo. 48 of the Registration Act (g). 


A Raja made a grant of certain villages to the defendant as ^maintenance for life, 
and then gave a putni of the villages to the plaintiff on the allegation that the grant to 
the defendant had been revoked. But as the grant had not been revoked, the Court 
held that the putni took effect after the death of the defendant (h). 

e 

(3) Same date. — If two mortgages are executed gn the same date, evidenoe may 
be taken as to whioh was executed first, and the first has priority. If this cannot be 
determined the mortgagees take as tenants in common or joint tenants (%). 

4. 

(4) Exceptions.— There areseveral exceptions to the rule of priority. Section 50 of 
the Registration Act gives a subsequent registered deed priority over a prior unregistered 
deed of which registration is optional. This exception is subject to the doctrine of 
notice (j), and only applies when the deeds are antagonistic, and not when effect can 
be given to one without infringement of the other (&). But as optional registration has 
been abolished by this Act as regards sale deeds by sec. 54, and as to mortgage deeds 
by sec. 59 as amended by Act 6 of 1904, the scope of this exception is very limited, being 

applicable only to those territories to which this Act does not extend. 

• 

Under seo. 98 of the Bengal Tenancy Act (Beng. Act 8 of 1885) a previous mortgage 
* by a co-owner of his share is subject to a subsequent charge oreated by a manager over 
: t ft whole estate (1). 

Similarly in a suit for partition, if a receiver, under the direction of the Coprt mort- 
gages the whole or part of the estate, the mortgagee would be entitled to priority over 
an execution creditor by whom the property was attached after the oommegosment of 

■' "'1ST 


(4) 

<•) 

; 





transferee's right under policy. 


%h» cult lor partition (»). A g ain whan a Court for tha purpose of preserving the property 
in suit direct* the receiver to execute a mortgage , it has jurisdiction to order that the 
mortgage shall take preoedenoe over prior charges (n). This is an application of the 
equity which gives salvage liens, t.e., liens for money advanced for the purpose of saving 
the property from destruction or forfeiture, priority over all their encumbrances. With 
regard to such liens the general rule is reversed and they are entitled to priority in inverse 
order of their dates ( 0 ). Salvage liens are confined in English law to maritime liens* 
A salvage lien was claimed in an old Calcutta case (p) in respect of an advance made 
for the purpose of carrying on an indigo factory, and again in another case (q) in 
respect of an advance made to enable the mortgagor to pay the rent of the premises 
mortgaged, but in both cases the claim was repelled . 

The lien of a oo-aharer for owelty money on partition is entitled to preoedenoe over 
prior mortgagees of property allotted to the oo-sharor who is liable to pay owelty (r). 

(5) Crown debt. — Apart from statutory provisions to # t he contrary, a crown debt 
is no exception to the rule of priority and is not entitled to precedence over a prior 
secured debt («). It is only with regard to payment of unsecured debts that the Crown has 
priority (*). 

(6) Priority forfeited.— Priority IS forfeited by fraud, misrepresentation or gross 
negligence. See sec. 78 and notoa thereon. 

If a prior mortgage is to secure future advances and expresses the maximum to be 
seoured, a puiano mortgagee who fias notice of the prior mortgage is not entitled to 
priority over subsequent advances by the prior mortgagee within the amount of the 
expressed maximum. Soe ac< . ami notes thereon. 



49 . Where immoveable property is transferred for 
consideration, and such property or any 
right under p ar fc thereof is at the date of the transfer 
insured against loss or damage by fire, 
the transferee, in case of such loss or damage, may, in the 
absence of a contract to the contrary, require any money 
which the transferor actually receives under the policy, or 
so much thereof as may be necessary, to be applied in 
reinstating the property. 

• 

Insured property.— If the property is at the date of the transfer insured ag ainst 
loss or damage by fire, the section enacts that the transferee may require the transferor 
to apply the insurance money, in case of damage by fire, to the restoration of the premises. 
If the transfer is a mortgage, the mortgagor, as the insured, would receive the insurance 
money, and the mortgagee would have the right to require it to be applied as the section 
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dfcects.in reinstating the security («) ; end he can do so against a creditor of the mort- 
gagor who has attached the insurance money (e), if the mortgagor failed to do so the 
mortgagee would hare the right, under sec. 68 (b). to s tie for his mortgage money. In the 
case of a lease the lessor would receive the insurance money, and the lessee would under 
this section require the lessor to restore the property. If the property were whdjy 
destroyed or rendered unfit for the purpose for which it was leased, the les s ee has thfe 
option of avoiding the lease under sec. 108 (e), and in that case he would have no right 
under this section. 

In the case of a sale the section, in effect, makes the vendor a trustee of the 
insurance money for the purchaser, and this is also the effect of sec. 47 (1) of the Law of 
Property Act, 1925, subject to the consent of the insurers. 

In Onana Sundaram v. Vulcan Insurance Co. (u?) the Rangoon High Court held that 
a contract to purchase confers upon the intending purchaser an insurable interest ; but it 
is submitted that this is a misapplication of the English doctrine of equitable 
ownership. 

In English law the purchaser of an insured house was formerly not entitled to the 
b enefit of the policy unless it had been assigned to him. This was decided in the case of 
Bayner v. Preston (x). In that case James. L. J., in a dissenting judgment was of opinion 
that as under the contract the purchaser was the owner in equity, the seller held the 
insurance money as trustee for him. The English law has been altered in conformity 
with this doctrine of equitable ownership, and sec. £l (1) of the Law of Property Act, 
1925, makes the vendor liable to pay the purchaser the insurance money in case of damage 
ooourring after the contract of Bale. 

The purchaser cannot himself claim the insurance money from the insurance 
company (y). 


50 . No person shall be chargeable with any rents or 
profits of any immoveable property, which 
t<^ bolder under defective he has in good faith paid or delivered 
®‘ to any person of whom he in good faith 

held such property, notwithstanding it may afterwards appear 
that the person to whom such payment or delivery was made 
had no right to receive such rents or profits. 


Illustration . 


4 A lets a field to B at a rent of Rs. 50, and then transfers the field to C. B, having 
no notice of the transfer, in good faith pays the rent to A. B is not charges^ with the 
rent so paid. 

, XI) Rents paid bona fide.— This section protects rents paid bona fide to a holder 
uoUt a defective title. The principle is described by Willes, J., in De Nkdolls v. Saunders 
(e) as -anile of general jurisprudence not confined to choses in action • . that If a 
person enters into a contract, and without notioe of any a sa i gn ment fulfils itiothe person 
with whom he made the contract, he is discharged from his obl^tion ; + ti^t li^ mfc 
which is declared rather than .enacted by 4 Anne c. 16 aw. lt.” That ah 
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mHb the nansssify for attornment but protected the tenant in eaaee where he had paid 
the rent due from him before notice of the assignment (a). Similar pr ov is ions occur in 
•ec. 109 of this Act and in sec. 148 of the Agra Tenancy Act, U. P. Act 12 of 1881 ; and 
as regards actionable claims, in sec. 130 of this Aot. In a Bombay case (A), the lessor's 
interest passed on his death first to his brother and then to his sister, but the lessor's 
, widow collected the rants when the person entitled was the ulster. Nevertheless as the 
payments were made in good faith and without notice of the sister's interest, the tenant 
was not chargeable. A mortgage of tenanted property operates as an assignment of 
the lessor's interest, and the mortgagee is entitled to reoover the rent from the dale 
of the mortgage; but rents paid bona fide to the mortgagor without notice of the mortgage 
sire protected (c). 

The illustration refers to the case of a transfer by a lessor, as to which sec 109 enaots 
that " if the lessee not having reasons to believe that such transfer has been made, pays 
rent to the lessor, the lessee shall not be liable to pay #uch rent over again to thfe 
transferee." 

There is no statutory obligation on the assignee to give notice of the assignment 
to the lessee, but if he omits to do so and the lessee pays rent to the assignor, the 
assignee will not be entitled to reoover it from the lessee (d). On the other hand if 
the assignee of th? lessor gives notice to the lessee, he will bo entitled to the rent after 
the assignment (e). 

(2) Rent pai^ln advance. — In order to got the benefit of see. 00 the tenant must 
have paid the rent, as rent, ajd not in advance, for a payment in advance is treated as 
a loan (/). The reason is that section refers to the fulfilment of an obligation imposed 
by law to pay rent, while payment in advanoe is a loan to the landlords with an agr eeme nt , 
that on the day when the rent becomes due, such loan will be treated as the fulfilment 
-of the obligation. This distinction is made in the judgment of Wiiles, J., in D* NichoQo 4 
v. Sounder* (g). Rent that is payable in advance by the terms of tbs lease it of course 
paid ae rent and not m a loan (A). 

(3) Good faith.— The payment is not protected unless it is made in good ftith* 

In Stvaswami Odagar ▼. Qubramania Aiyer It) the Court of execution erroneously 
refused to stay a sale although the judgment debtor had applied under the Provincial 
Insolvency Aot to be declared insolvent. The Official Receiver declined to recognise 
the sale and granted a lease of the property*that had been sold. The lessee paid feat 
in good faith to the Official Reoeiver and was not chargeable again with rent by the Court 
Auction purchaser. But if a tenant knowing that there is a dispute between two perjpns 
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be Uadicn^^arl^twiij 


to pay one he does so eMifcwwn ztfc #)v 
a valid payment (k). i'*-. 

Illustration. 

M bed a house in Calcutta wfciohhe leased to the defendant in 1907, and mortgaged 
to 8 in 1914 Hie d ef e nd an t in 1990 paid Bs* 7,800 to H as an advance of rent up to " 
thread of August 1928 in order to enable him to make repairs. InJuly 1921 H gave a ' 
•eofad mortgage of the boose to the plaintiff and paid off the mortgage to &.< In 1921 
th$ defendant made further advances of rent for the same purpose to H up to a date in . 
m \fe 1923 the plaintiff obtained a decree for sale on his mortgage and purchased ^ 
the bouse. The plaintiff then gave notice to quit to the defendant and oiaimed arrears of ] 
rent. 'Ilie Court held that the defendant was entitled* to rely on the payment of Rs* 7,800 
for rentup to the end of August 1923, as his possession was constructive notice to the 
; .|(|fdnt^;^^^he arrangement made with the mortgagor. But the defendant was not, 
entitled be rely on the further advances made in 1921. The mortgage to the plaintiff* 
operated. as an assignment of the lessor's interest and rent paid after the mortgage in. 
gooS bith would have been protected by sec. 60 if it had been paid as rent : but haying 
in advance it was a mere loan to H and was not protected. The defendant' was 
Sable to the plaintiff for rent as from the 1st September 1923 : TUoke Ohand Surana v. 
JJ3J3*atttidc Cfo . (1926) 29 Oal. W. X. 963, 94 I.C. 638, (’20) A.C. 204^ 

51 . When the transferee of immoveable property makes 
»»d. by any improvement on the property, beliey> 
b<yStojT)idani und« mg in good faith tljat he is absolutely 
’ entitled thereto, and he is subsequently 

evi&ed therefrom by any person having a better title, the 
&snsfe?ee has a right to require the person causing the eviction 
to have the value of the improvement estimated and 
piaii or secured to the transferee, or to sell his interest in the 
■|»M$6irty ta the transferee at the then market-value thereof, 
irrespective of the value of such improvement. 

; The amount to be paid or secured in respect of such 
improvement shall be the estimated value thereof at the time 
of ithe eviction. . 

^jr f When, under the circumstances aforesaid, the transferee 
planted or sown on the property crops wnroh are growing 
"" he is evicted therefrom, he is entitled to such crope 

to rather and carrv them.*^ 



of defective title.— This section is an appUoatka 
of^wjoltahle maxim that he who aeeka equitymust do equity. Thtapqnity haa bet* 
oafortari in England whan a parson entitled in cqnity recyvme the pi 
•if# lag*! qeUtewiththe assistance of tbs Court. .’Pbe'Gowrt may then pat J 
equitable terms and compel Urn to make an t&ormm for an expenditure, J 
not form the subjert of aa active claim against, him. As oompmsatSoo . 

aWP IWIWnL, 

108, (IMS) O.V.Sf, 








IMPROVEMENTS BY HOLDER Of DEfB OCT VE TITLE. 227 

^chimed In an independent action by the defendant, the eqritywbtoh fequirse ftfNaMff 
to allow compensation baa been called a passive equity. 

Bait states the role in thia section aa follows : — 

“ Where a purchaser far vah»e*is evicted in equity, under a prior title, be will 
be credited with all moneys expended by him in neoeasary repairs or permanent; 
improvement* (except improvements made after he had discovered the defect, of 
. title), and will be debited with the rents which he has received ” (hi), 

the equity involved in thia aeotion was enforced by the Privy Council in Kl&rJfMk 
v. Mathu Mai (Q, a case from the Punjab, and not governed by the Transfer of Property 
Act. A' Hindu Widow sold property in which she had only a widow's estate without legal 
necessity, and the reversioner, at whose instance the sale was set aside and the vendee 
evicted. Was put on termB to compensate the vendee for the improvements ho had made, 
^Ehe section waa applied by the Privy Council in a case in which a Hindu widow made a 
gift to a stranger dr property inherited by her, and the deftoe so Id the property, and the 
purchaser effected improvements believing in good faith that he was the owner (m). 

* The section is almost identical with sec. 2 of the Mesne Profits and Improvements 
Act 11 of 1855. There are similar provisions with reference to tenants' compe n s at io n In 
the Bengal Tenancy Act, and in the English Land Improvement Aot, 1894 and in the 
Landlord and Tenlbfc Aot, 1851. 

The section does not rest upon estoppel, and therefore stands clear of the fine of 
cases headed by Ramsden v. Dyion (n) in which the owner is put on equitable terms by 
the doctrine of estoppel by acquiescence. See note injra “Acquiescence." 

(2) Scope Of the section.- -The soope of the section is limited as it applies to 
a transferee who in good faith believes himself to be absolutely entitled. A lessee ii 
not absolutely entitled, and cannot believe himself to be absolutely entitM* 
A mortgagee is not absolutely entitled, but in some cases it has been bald that * 
mortgagee may in good faith believe himself to bo absolutely entitled. Where a harfmud 
builds on the land belonging to his wife knowing he has no fight to do so, the Mtyftf jt 
entitled to the building (o). * 

Lessee . — A lessee cannot appeal to this section (p), even if he is a permanent lesese (f )• 
When a Hindu widow granted a permanent lease the lessee, when evicted by the rever- 
sioner, was not entitled to compensation for improvements he had made, for ha ooUld 
not have believed himself to be absolutely entitled (r). There i*a Madras case (s) fW 
holds that a perpetual lessee is entitled to the benefit of this aeotion, but it Is submitted 
that the judgment confuses the role in this section with the doctrine of equitable estoppel* 
The correctness of this decision has since been doubted in a later Madras case (I) Whirs 
Wadsworth referred |p the author's comments in the last sentence with approval. 
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(§'- Mortgage*-— A- mortgage. is not a ptnon absolutely entitled, bat in Mni enacn 

it hM been held that he may in goodfcith believe himself to be absolutely entttled.A* 
to the facts which may induce such * belief the oases are not consistent. In (Top* LaZ 
▼. Abdul Hamid {«), a mortgage oM859 contained a stipulation that in default of payment 
within two and a half yean the mortgagee wae to be the owner of the property. The 
soli for redemption wae filed nearly 60 yeaie after due date but the Court observed that* 
the rule “once a mortgage always a mortgage’* was as olear in 1859 as it wasto-day, that 
the mortgagee oould not have believed himself to be absolutely entitled, and so refused 
eempensatipn for a building whiph the mortgagee had erected. But in a somewhat 
sim fl s ff ease from Madras (t>), where a condition converting a mortgage into a sale war- 
hold to be a clog on the equity of redemption, the mortgagee <#ho was misled by the 
condition into believing himself to be the absolute owner, was allowed compensation 
for improvements* Compensation was also allowed in a Punjab case (v>) where the 
mortgagee who made improvements was misled by a term of the mortgage that after five 
years the transaction was to be treated as a Bale. In Narayan v. Qanesh (a) the Bombay 
High Court allowed compensation to a mortgagee who was misled by an erroneous order 
of the Court and believed himself to be absolutely entitled. In Ramappa v. Yettappa {y\ 
the mortgagee was not allowed compensation. Madgavkar, J., said: “ In regard to 
improvements, sec. 51 of the Transfer of Property Act does not appear to have been relied 
upon in the lower oourts. But in any case the respondents must be taken to haye had 
notice of the existence of Kristappa (one of the mortgagors) so that they could not be 
said to have believed in good faith that they were entitle to the whole.** Other Bombay 
oases seem to have been decided irrespective of this section and to refer to improvements 
made by a mortgagee qua mortgagee. In one case (s) a Hiqdu widow mortgaged property 
without legal necessity and the mortgagee with her consent reconstructed a building 
on the mortgaged property whioh had been destroyed by floods. On the death of. 
the widow the reversioner was allowed to redeem without compensating the mortgagee. 
But in a subsequent case (a) where the facts were similar Macleod, C.J., said that though 
the position of the mortgagee was not the same as that of a person who thinks he has- 
ah absolute title to the property by sale yet there was an equity in his favour. The 
law as to improvements made by a mortgagee qua mortgagee is now codified in tho 
new section 63A. 

(3) Condition to be fulfilled.— Two conditions must be fulfilled before the 

equity enacted in this section arises. These are— 

.0 

( , (1) the person evicted muBt be a transferee ; and 

* (9) be must have made the improvements believing in good faith that he was- 
absolutely entitled. 


V (4) Transferee,— The following are instances of transferees who have bom given 
|$|fe'$!ftnefit of the section : a purchaser from a de facto guardian of a minor who efllbheously 
, believed that the guardian had authority to sell (6) ; a purchaser of a life estate who 
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befisvedthathi* vendor eras absolutely entitled (c) ; a purcha ser who was pot in possession 
of a larger area than he was entitled to and who in ignocanoe of the mtshnlrio made 
improvements on the exoees area (d) ; a transferee under an oral sale of imwiousaMs 
property worth Rs. 100 or more (e) but not a trespasser (/). 

Illustrations. 

(1) A purchased the property of a Mahomedan minor from his mother who was 
noting as do facto guardian, believing in good faith that she had authority to sell. When 
A was evicted by the minor he was entitled to compensation for improvements that he 
had made : Durgozi Bow t* Fakeer Sahib (1907) 30 Mad. 197. 

(2) A grantee of land from a TahsikUr believing himself to be absolutely entitled 
improved the land by laying out a oasuarina plantation. The Collector revoked the 
grant and evicted the grantee but the latter was entitled to compensation for the improve* 
menti Ohennapragada v. Secretary of State (1925) 48 Mad. L. J. 682, 90 I.C. 555, (*25) 
A.M.963. 

In all these oases the rule was applied when the transferee was evicted by the better 
title. But the principle of the section was applied to a case (g) where there was no 
direct eviction and nc# better title. A purchaser had erected a building on land which 
was subject to a mortgage of which she was unaware. The Court directed the mortgagee 
to pay the cost of the improvement as a condition precedent to bringing the property 
to sale in enforcement of his mortga$e. 

Again a purchaser who hadtnade improvements to property which be was under 
covenant to reoonvey was allowed compensation when sued in specific performance of 
his covenant (A). 


In a Bombay case (•) a de facto guardian of a minor sold the minor's house to the 
defendant who, believing that he had become absolutely entitled, pulled down the house 
and built a new one. The guardian had no authority to sell and when the minor attained 
majority and evicted the defendant, the latter was allowed compensation for the improve- 
ment. The case was exactly under the section, for the minor had the better title and 
had evicted a transferee who had made improvements in good faith. M a rt en , <XJ., 
however, observed that the section applied even when the evicfcor is the transferor. This 
dictum was not necessary as the minor was noUthe transferor, his case being that the 
guardian did not represent him. It is submitted that the dictum Is too broadly stated, 
for if the evictor were the transferor, other considerations would arise, and the transferor 
might be estopped from derogating from his own grant. * 


In an Allahabad case ( j) a Hindu father sold his son's share in a house without legal 
neoessity, and when the vendee was evicted by the son he was allowed comp en sation lor 
improvement* made in good faith. Ashworth, J., seemed to think that sec, 51 would 
not apply as a defeasible title is not a defective title. It is submitted that this is a 
distinction without a difference. The case was one of eviction by better title. 

The section is not applicable to a son governed by the Dayabhaga law, who makes 
improvements on the ancestral property (1c). 
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Tho Motion If of course not applicable to improvements made by the transferor and 
mhm a purc h as er from a Hindu widow is evicted by the reversioner, lie oannot claim 
eompensation for improvements made by the widow (1). Nor does the section apply 
to a person who has not himself made the improvements, but who has purchased the 
immoveable properly from the improver (m). 

Trespasser.— A trespasser is not a transferee and is not entitled to compensation 
for improvements (»). If however a trespasser acting bona fide erects a structure he is, 
upon ejectment, entitled to remove the materials (o). There are no equities in favour 
of a trespasser (p), or of a person who is fraudulently in possession (9). * In fact, the 
construction of buildings by such a person is only an aggravation of the trespass for 
whioh the appropriate remedy is an injunction for their removal (r). But a person who 
encroached by mistake on adjoining land and cleared it of jungle believing it to be his own, 
was held to be entitled to /compensation when evicted («). 


(6) QOOd faith. — Good faith is here used in the sense of the phrase as defined in the 
General Clauses Act 10 of 1897, “ A thing shall be deemed to be done in *good faith’ 
where it is in fact done honestly, whether it is done negligently or not.” It will be observed 
that the requirement of reasonable care, whioh occurs in secs. ^8 and 41, is omitted 
in this section. That requirement would be inappropriate, for if the defect in title were 
due to want of authority or ostensible ownership and reasonable oare had been exercised 
the defective title would be cured by estoppel and the question of compensation could not 
arise (I). The expression “ believing in good faith ” merely meafis honestly believing (it). 
Honest belief is not incompatible with negligenoe (v) or mistake of law (10). On the other 
hand, as said by Lord Selbourae in Agra Bank v. Barry («), omission to investigate title may 
be evidence, if it is not explained, of a design, inconsistent with bona fide dealing, to avoid 
knowledge of the title. Accordingly it has been said that if a person consciously avoids 
making an inquiry, though he may have a belief in the matter, it would not be a belief in 
good faith (y). Thus a purchaser from a Hindu widow who omits to make inquiry as to 
oiroumstanoes justifying the sale oannot be said to believe in good faith that he has 
acquired an absolute title (z). But this is not a rule of law, for the state of a man’s mind 
is a question of fact, and in exceptional oases a purchaser from a Hindu widow who sold 
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or after her «*tete *u divested by » adoption, bM bom bold tobvra 
bdbred in good fieitb in bis ebeolate title (a). 

Illustration. 

4, a Hindu widow, sold property to B in 1006. She adopted a son C in 1010. 0 
sued in 1912 to set aside another alienation by A but did not sue to set aside the sale to 
B. B assuming the sale to him was valid made improvements in 1916. But 0 sued . 
in 1922 to eviot B and it was held that the improvements were made in good faith and 
that B was entitled to compensation : Oangadhur v. Baehappa (1929) 31 Bom. L. R. 
453, 119 1.' 0. 182, (’29) A. B. 246. 

Compensation has also been allowed where the gift was for the religious benefit of 
the widow's husband's soul and the donee believed himself to be absolutely entitled (5). 
A person who makes improvements in anticipation of a grant cannot be said to have 
believed himself to be absolutely entitled (c). A person who da aware that his title is 
terminable is not entitled to the benefit of the Beotion (d). The test is whether the 
transferee had acted in the bona fide belief that he was absolutely entitled (s). 

Illustrations . 

(1) The defendant purchased property from a Sind zemindar honestly believing 
that he had got a goocf title. The zemindar's estate had been under management, and 
under sec. 28 of the Sind Encumbered Estates Act the zemindar could not alienate beyond 
his lifetime, so that after the death ft the zemindar the defendant was evicted by his 
heir. The defendant's negligence in not discovering the defect in the title was not incom- 
patible with good faith and h^ was entitled to compensation for improvements : 
Shahabuddin v. Vahidbux (1920) 14 S. L. R. 12, 56 I.C. 492. 

(2) The defendant purchased property from a Hindu widow without making 
inquiries as to whether the sale was justified by necessity. He made improvements, but 
as he could not have believed in good faith that he had an absolute title, he was not 
entitled to compensation when evicted by the reversioner : Nanjappa v. Psruma (1909) 
32 Mad. 530, 4 1.0. 18. 

A purchaser with notioe of a prior oontract of sale by his vendor is not entitled to 
compensation for improvements when evicted (/). Improvements made pending litiga- 
tion are not made in good faith, for the party knows he is running a risk and if he is in 

possession under a decree he must be aware that the decree may be reversed on appeal (p). 

• 

(5A) Punjab. — The principle of the section has been followed in the Punjab where 
the Aot is not in force. A person, who had made improvements in the belief that his 
title rested on an exchange, was allowed compensation by the Lahore High Court when • 
he proved to be a vendee and was evicted by a pre-emptor (A). 

(6) Court Sale.— The section does not apply to a purchaser at a Court sale, and 
a purchaser at a Court sale who has made improvements is entitled to compensation 
irrespective of any question of bona fides, when the judgment is reversed and the sale 
becomes invalid (•). 


(a) American Baptist Minion v. Amalanad- 
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(1920) 1 Lah. 210, 56 I. C. 783. 

<«) Sitka v. Samiuddin (1918) 42 I. 0. 428; 
Ramappa r. TeUappt i (1928) 62 Bom. 307, 
109 1. 5. 682, (*28) A. B. 160. 
if) Haradhan v. Bhagabati (1914) 41 091; 862, 
28 I. C. 214. 

(g) Vdusami r.Bommashi (1918) 26 X*d. L. J. 

824,211.0.219. • # 

(A) Quaim v. OMsm Din (1933) 146 I. 0. 36, 
(•88) AX. 540. * 
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(7) Option at to COBipePi«tl(«.— H»« HBM < w>e may, certettoa. to ao wp— 1ml 
In two ways, either (1) by being paid the vitae oftbe improvements, or (2) by buying 
ont the better title at a valuation ©f the property irrespective of the improvements. Ills 
settled taw thet the option as to the mode of compensation is that of the evietor, who oan 
either pey the veins of the improvements end take the lend, or sell the lend insteed of 
eviettag the transferee (j). A mortgagee who had erected a building on the property 
mortgaged and who wee not entitled to the benefit of the section was allowed by tha 
A l l a h a b a d High Court to remove the building materials (Jb). It is submitted that this 
is oosreet, for the equity under this seotion does not affect the right reoognised before the 
Act in Paramanick't case (I), The Rangoon High Court has disagreed on the ground 
that this section is an exception to the principle quioquid plantatur solo, ado etdU (m). 
But this maxim does not generally apply in Indta— see note “ English taw of fixtures’* 
under see 3. In a oase (n) where the eviotor had not the means to pay for the improve- 
ments the Allahabad Hig^ Court made an order requiring him to sell the property. 

( 8 ) Valuation. — The valuation of improvements would be, as pointed out in Kider 
Nath v, Mathumai (o), not the amount expended in making the improvement, but the 
extent to whioh the value of the property as a marketable subject has been enhanced 
thereby. 

( 6 A) Lien.— The transferee has no lien on the land for th/ value of the improve- 
ments (p). 

( 0 ) Improvements.— Ordinary operations of agriculture such as manuring and 
levelling land are not improvements within the meaning of this seotion ( 9 ). Seotion 
83 A refers to improvements by a mortgagee, and the phrase there includes neoessary 
repairs. But under this seotion repairs are not improvements (r), and it has been held 
that putting a new staircase into an old house is an ordinary repair and not an 
improvement («). 


(10) Crops. — If the transferee has grown crops upon the land in the bona fide belief 
that he is absolutely entitled, he has the right to remove them on eviction. As ancillary to 
that right he has the right of free ingress and egress to gather and oarry them away. 
Thla right constitutes no bar to eviction, but after the eviction the transferee has the 
right to carry away the crops (I). A similar right is reserved to a lessee of uncertain 
duration when evicted for no fault of his own, sec. 108 (i). 

The ordinary rule is that the right to growing crops passes with the sale of the land 
and when a mortgagee in possession brings the land to sale he cannot reoover the value 
•of the crops he has grown, from the purchaser (u). 


(11) Mesne Profits.— Even if a transferee is not entitled to compensation under 
Ibis section, yet if a decree for mesne profits is passed against him he will be ant i ttad to 
ersdit for profits due to his improvements. ' This is expressly enacted in sec. % (12) of the 
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(12) Acquiescence. — 8ome cases (to) and indeed some test book* treat coir fit , 
m an ezteuxon of the equitable doctrine of*e*toppd by aoquiaa mm. In cpHe of a 
superficial similarity the two oases rest on a totally different foundation of principle. 
Estoppel by acquiescence occurs when the person haring the better title "knows foots 
whioh are unknown to the other persons acting in violation of the right which thoce foots 
give, and doca not inform them about it, but lies by and leta them run into a trap ” (o)k 
The distinction between this class of case and sec. 51 is as follows 

(1) Estoppel by aoquiesoenoe looks to the oonduot of the would-be eviotor, while 

sec. 51 looks to the oonduot of the person erioted. 

(2) Estoppel by aoquiesoenoe does not merely put the eviotor upon equitable term 

but compels him to make good his reprasentstufti and prevents him from 
evicting. Section 51 merely puts the eviotor upon equitable term as to 
compensation. The one denies the right ; the other admits the right but 
raises a plea in mitigation of it. 

(3) Estoppel by aoquiesoenoe nets on the doctrine of estoppel, while sec. 51 rests 

on the mdkim that he who comes into equity must do equity. 

In WiUmott v. Barber (y) Fry, J., said—" It has been said that the acquiescence 
which will deprive a man of his legabrights must amount to fraud, and in my view that 
is an abbreviated statement of a very true proposition. A man is not to be deprived of 
his legal rights unless he has act**! in such a way as would make it fraudulent for him 
to set up those rights.* * 


To raise an estoppel by aoquiesoenoe against a plaintiff the following oonditiona 
must be fulfilled (g ) : — 

(1) the defendant must have made a mistake about his rights, 

(2) the plaintiff, the better title, must know of the ezistenoe of his own right which 

is inconsistent with that claimed by the defendant, 

(3) the plaintiff must know that the defendant has made a mistake as to his rights, 

(4) the defendant must have expended money or done some act on the faith of 

his mistaken belief, 

(5) the plaintiff mull have encouraged tlfb defendant to spend the money or do 

the act, either directly, or by abstaining from asserting his right. 

If these oonditiona are fulfilled the equitable estoppel goes for beyond see, 51. Thee 
party estopped is not put to terms to pay compensation but is oompelled to make good 
his representation. Ashbumer says (a) : " If I build on your land and you are estopped 
from asserting your title, I take the land ; I do not merely get a oharge on the as 
against you for the money spent on the building.” 


In RammUn v. J Dyson (6) Lord Kingedown said—" The rule of law applicable to the 
eaee appears to me to be this : If a man, under a verbal agreement with a landlord for a 
certain interest in land, or what amounts to the same thing, under an expectation created 
or enoonragyd by the landlord, that he shall have a certain interest, takes possession 
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; - and upori th* firth of inch promise 

';;;,• cr&peotat^ with the knowledge of the landlord, and without objection by him, !ay» 
outmomfy upon the land* a Const of equity will ocuapel the landlord to give effect to 
auoh promise or expectation.” This principle was applied by the Privy Counoil in Forbes 
1 V jfffffft (f) Tn that easp the landlord granted a lease to the defendant “ for the purpose 
arfm The defendant then asked permiaaion to erect a residence 

te his manager. The plaintiff replied that tfte lease was a permanent lease which gave 
the tenant the right to ereot buildings but that the rent wa a liable to enhancement. 
Belying on thia asanranoe the defendant built the reaidenoe. The plaintiff then sought 
to evict the defendant but the Privy Counoil held that whatever the nature'ofthe tenancy 
• in its inception, the plaintiff was estopped from questioning its permanency. Hr. Ameer 
AH delivering the judgment of the Board said — “Estoppel prevents the plaintiff from 
evicting from their holding the defendants, whom* he, the plaintiff, induoed by his re- 
presentation and oonduet Jo believe that they had a fixity of tenure, although not of rent. 
In the lands that had been leased to them. It gives effect to the representation that 
induced them to act as they did.” The rule in Bamaden v. Dyson is in India subject to the 
•exception that a party building on the land of another is allowed to remove the building. 
The right of course does not exist, when the aotion is malafide and tortious, but when there 
Is acquiescence and bona fide belief (d). In Lola Beni Ram v. Kundan Loll (e) the Privy 
Council has observed that the owner of land cannot sue for ejeotmSnt “ where he sees an- 
other person ereoting-buildings upon it, and knowing that such other person is under the 
mistaken belief that the land is his own property, ^purposely abstains from interference 
with the view of claiming the building when it is erected.” Qther Indian cases in 
whioh the principle is referred to are oited in footnote ({). In Nundo Kumar v. Banomali 
Qayan (g) the dootrine is explained to be outside the scope of sec. 51. 


There is a class of oases whioh is sometimes referred to as equitable estoppel, although 
it is really one of implied contract. The defendant has a limited interest as lessee or 
mortgagee and is aware of the plaintiff’s rights, but plaintiff’s conduct has led him to 
believe that those rights will not be enforced against him, and the defendant has erected 
buildings or altered his position in consequence of such belief. In suoh a case a promise 
to compensate the defendant is implied. In Lola Beni Bam v. Kundan LaU (h), yearly 
tenants erected substantial buildings and then contended that they could not be evicted, 
but the Privy Council rejected this contention saying that in order to raise the equitable 
estoppel against the lessors it was encumbent on the lessee* “ to shew that the conduct 
of the owner, whether consisting in abstinence from interfipjhg or in active intervention, 
was sufficient to justify the legal inference that they had by plain implication contracted 
Jbhat the right of tenancy under whioh the lessees originally obtained possession of the 
land should be ohanged into a perpetual right of occupation.” In many suoh cases the 
Obnduot of the landlord is construed as an implied agreement to compensate the tenants 
when evicted («). When a mortgagee spout money in repairing a well the consent of 
the mortgagor was implied (j). 
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But if there is no implied promise, and the tenant has made improvements oreieotsfr 
buildings merely in the hope that he will not be dispossessed* the landlord csaaot bf 
deprived of his right to take back his property with all the improvements impradent^f 
made by the tenant (1). 


In a recent case before the Privy Counoil from Canada (m), Lord Russell of Killowda 
contrasted the cases of Bamsden v. Dyson and Lola Beni Bam v. Kundan LaU and said 
that the foundation on which reposes the right of equity to intervene is either oontrsci or 
the existence of some fact which the legal owner is estopped from denying. 


The following case illustrates the conditions that must J>e fulfilled before the rib 
of equitable estoppel can be applied : — 

Bowyer in 1869 granted to Barber a lease of three acres of land for 99 years, 
and the lease oontained a covenant against assignment without the consent of the 
lessor. In 1874 Barber leased one acre of the land to Willmott, who owned an 
adjacent saw milk for the remainder of his term under the head lease, and also gave 
Willmott the option of purchasing his interest in the whole three acres within 
five years. Willmott laid out large sums of money in raising the level of the land 
and converting it into a tixnt&r yard. Then in 1877 Willmott gave notice of hie 
intention to exercise his option. Barber refused on the ground that his lessor 
Bowyer refused his consent tb the assignment. Willmott sued for specific perform* 
ance of the agreement of option by Barber, and to compel Bowyer to give hie 
consent. Fry, J., held that Barber could not be compelled to commit a breach of 
the covenant in the head lease and that although Bowyer was aware of the ex- 
penditure of money he was not liable because he did not know that Willmott was 
acting in ignorance of his rights, and because he was himself not aware of the 
covenant against assignment in his lease to Barber (n). 


52. During the pendency in any Court having authority 

_ in the Provinces, or established beyond 

gejMitiSf* nut I !353ig 4he limits of , the Provinces by the 
t»ntral Government, of any suit or pro- 
ceeding which is not collusive and in which any right to. 
imm oveable property is directly and specifically in question, 
the property cannot be transferred or otherwise dealt with 
by any party to the suit or proceeding so as to affect the rights 
of any other party thereto under any decree or order which 
may be made therein, except under the authority of the Court 
and on such terms as it may impose. ■' 


Explanation. — For the purposes of this section , the pendency 
of a smt or proceeding shall be deemed to commence from the date 
of the presentation of the plaint or the institution of Oiepjooeeding 
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m 0 Court of ooenpeteM jurisdiction, and to continue until the 
itoft or proceeding has been dispoid of by a final decree or order 
-dad complete satisfaction or discharge of each decree or order 
"das been obtained, or has , become unobtainable by reason 
of the expiration of any period of limitation prescribed 
for the execution thereof by any law for the time being in 
force. 

* (1) Amendments. — This section has been amended by the Amending Act 20 of 
1929. Before the amendment it was as follows : — 


“ During the active prosecution in any Court having authority in British India 
or established beyond thq limits of British India by the Governor-General in Council, of 
a contentious suit or proceeding in whioh any right to immoveable property is directly 
and specifically in question, the property cannot be transferred or otherwise dealt with 
by any party to the suit or proceeding so as to effect the rights of any other party thereto 
under any decree or order whioh may be made therein, except under the authority of the 
Court and on such terms as it may impose.'* 

The following amendments have been made by the amending Act 20 of 1929. 
The word “pendency” has been substituted for the words “active prosecution” 
as the latter words gave rise to many conflicting decisions, ^he words “ any suit or 
proceeding whioh is not collusive ” have been substituted for the words “ a contentious 
suit or proceeding.” The Explanation is new and fu&s the time during whioh a suit is 
deemed to be pending for the purposes of the section. These are matters whioh are 
discussed in detail in the notes which follow. 


(2) LiB Fend 611 B. — The seotion enacts the doctrine of lie pendent whioh is 
expressed in the maxim lite pendente nihil innovetur .” The scope of the seotion is 

discussed in the undemoted oases (o). The principle on whioh the doctrine rests is explain- 
ed in the leading case of Bellamy v. Sabine (p) where Turner, L. J., said — 


“ It is as I think, a doctrine common to the Courts both of Law and Equity, and rests, 
as I apprehend, upon this foundation — that it worid plainly be impossible that 
any action or suit could be hrought to a succesHmrmmation, if alienations 
pendente lite were permitted to prevail . The PlmMDf would be liable in every 
case to be defeated by the Defendant's alienating before the judgment or 
decree, and would be driven to commence his proceedings de now, subject 
again to be defeated by the same course of proceeding.” 


bard Granworth in the same ease explained that the doctrine did not rest on the 
ground of notioe. His Lordship said — 


“ It is soaroely correct to speak of lie pendens as affecting a purchaser through the 
doctrine of notioe, though undoubtedly the language of the Courts often so 
describes its operation. It affects him not because it amounts to notice, but 
beoause the law does not allow litigant parties to give to others, grading the 
litigation, rights to the property fo dispute, so as to prejudice the opposite 
P«ty.” 
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, _ J.» speaking of the application of the V 

JSSSnanoe of contracts to transfer immoveable property, said that if, whan 
jurisdiction of the Court had once attached, it oould be ousted by the timcnflir of 
the defendant’s interest, there would be no end to litigation and justice would be 
defeated (r), The rule is therefore based not on the doctrine of notice, but on axpedfe ;;; 
■enoy, the necessity for final adjudication (s). It is immaterial whether the aUansd ^ 
pendente lite had or had not notice of the pending proceeding (<). Story in t£s Equity 
Jurisprudence says, in a passage that is frequently quoted by Courts in India? that 
the effect of the maxim is not to annul the conveyance, but only to render it subser- 
vient to the rights of the parties to the litigation (a). The section merely declares 
what was already law, for the doctrine was acted upon in many oases before the pawing 
•of the Act (e). 

Registration . — It need hardly be said that it makes no difference to the operation 
of the rule that the transfer is by registered deed while the suit is on an unregistered 
instrument (w). 


(3) Omission of the words 11 active prosecution.”— Tho omission of the words 
“ active prosecution" simplifies the rule. These words which occurred in the section 
before it was amended were probably suggested by Lord Bacon’s order (?) which applied 
the rule while the suit was in f ulf force without any interm ission. In Kinsman v. Kinsman 
(y). Lord Lyndhurst said : 4 4 Without going so far as to say with Lord Baqon that 
there must be a constant anb vigorous prosecution of the suit, still something should be 
done to keep it alive and in activity." Accordingly the Bombay High Court did not apply 
the rule to a sale of property which had been charged by a prior mortgage deoree, because 
the decree had not been executed for seven years (z); and In another case (a) where 
property subject to a charge for the maintenance of a Hindu widow created by a decree 
of 1902 was sold in 1906 to a purchaser who had no notice of the charge, the same High 
Court said that the purchaso was not subject to lis pendens as the widow had taken no 
stops for four years to execute the decree. Moreover these cases assumed that the litis 
• contestatio ended with the decree, unless the decree was the inception of further proceedings 
so that it was conceded that a transfer after a mortgage decree and during proceedings 
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m* THE TRANSFER OF PROPBETY ACT. 

IF' 

^ property to sale was subject to Us pendens (6). Hie Calcutta High Court 

aloo referred to the conduct of the plaintiff in the proseeuthm o I the suit and considered 
withers delay in filing on appeal showed that the suit was not actively prosecuted^). 
Ih England there is a system of registration of suit for the purpose of Us pendens, and 
if the proceedings are not prosecuted bona fide, the registration of the lie pendens can 
be vacated (d), The introduction* of a similar system in India was recommended by 
Jenkins, CJ. (s), on the ground that the consideration of remissness and laches must 
lead to much uncertainty in the application of the rule. It is often difficult to say if 
the plaintiff is responsible for the delay, and it is impossible to define exactly the 
standard of diligence that would constitute “ active prosecution.* ' The words “active 
pr ose cu tion* 1 have accordingly disappeared from the section. 

(4) Whether section as amended has retrospective effect.— The question 
whether the amendment of the section by the omission of the words <( active prosecution ** 
has retrospective effect was discussed in a Nagpur case (/). The suit was for specific 
performance of an agreement of sale of land. The purchaser obtained a decree, but 
was dilatory in enforcing execution of the decree. The vendor executed a mortgage 
to a third party while execution proceedings were pending and before the Court conveyance 
was executed. The Court held that as execution proceedings had not been actively 
prosecuted and had lasted for nearly four years (from 30th June 1921^the date of decree 
of the Court of Appeal, till the 14th February 1925, the date of the Court conveyance) 
the purchaser was not protected by lia pendens , and took subject to the mortgage. 
Section 52 is not specified in seo. 63 of Act 20 of 1929 as one of the sections which shall 
net have retrospective effect, but the Court relied on the following clause in the 
section : — a 

“ and nothing in any other provision of this Act shall render invalid or in 
any way affect anything already done before the first day of April 1930, in any 
proceeding pending in the Court on that date.*’ 


In a Bombay case (g) decided by a single Judge, it was assumed that the section is 
not retrospective. In Madho Ram v. Kulya Nand (h) the Judicial Committee held that if 
the mortgage affected by Its pendens came into existence before the amendment of 1929 
oame into force, sec. 52 as it stood before the amendment applied. In another 
ease (i) the Bombay High Court held that the section is retrospective. 


(5) Omission Of the word " contentious.**— The wim!^ contentious** which 
occurred in the section before it was amended led to oonsiderab|OPculty and misunder- 
standing. It was supposed that a suit became contentious omywhen it was brought 
to the notice of the defendant by service of summons (j), or when a written statement 
” was filed (k ) ; and that a suit oould not be contentious if it ended in an ex parte 
deoree (<), or a consent decree (m). The effect of these decisions was that a party, by 
not appearing, or by consenting to a decree, could feffect an alienation which would 
deprive the deoree holder of the fruits of his judgment (n). 


(») msfrern y. Woman (1808) £2 Bom. 089, 
i»wiM Radhamadhmb v. Monohur 
(1888) 15 Cal. 766, 15 UL 07; Samal 
y.Baboji <1904) 28Bom. 561. 

(s) Dinonaih V. Stoma JWW (1001) 28 Cal. 2827. 
(4) LU Pendens Act, 1867, 80 and 81 Viet 
47, a. 2, now replaced by sect. 2 £ 8 of the 
tend Charges Act, 1025, 16 Geo. 5, c. 22. 
(*) Krithnapga v. ShiXappa (1007) 81 Bom. 

(/) Hartal v. I dta Pmuai (1##1) 188 X.C. 888, 
; i&L • ( 81) A i B i 188. 

tomsmm v. R meh en dr a (1082) 84 Bom. 

, MU J«^180 I*C* 610, (*82) A.B. 801. 

V. FitAfttt (10^5) A.S. 409. 


(j) Abbey v. Atmamalai (1880) 12 Had. 180 ; 
PartoUm v. Sanehi Ltd (1889) 21 All. 
408; Jtadtosyam v. 8ibu (1888) 15 Cal. 
647; Chatwbkvj v. Laekman (1006) 
28 All. 198 ; Jegsndm v. FuUntmari 
(1000) 27 Cal. 77. ^ 

(2) Krithna Kami m v. Dinonwny fl904) 81 
Cal. 668. 

(l) Upmdra Chandra ▼. Mohri Lai (1004> 

81 Cal. 746, 

(m) VyOnnadayyan v.Submmanya (1880)12 Had,. 

480 TjKSm Chandra v. Pulchand (1872) 
8 Beng. I*. B. 474. 

(») AimamaM ChetUar . v. Mtdayandi <1006) 
20 Had. 426 F. B., overruling VyikUmiay 
yam v. Sttbrmnattya, Mipvs. 



LS8 PENDENS. 

The law was however sealed by the judgment ol the Privy Counoil in the leading : ||| 
eaae of Faiyoat Husain Khan v. Prqg Bonita (o). A mortgagee sued to enforce his • 
mortgage, but before aervioe of summons the mortgagor effected a puisne mortem* 

The prior mortgagee continued his suit and brought the property to sale wtohout maRog 
the puisne mortgagee a party. The Privy Council held that after the sale the prime 
mortgagee's right to redeem the prior mortgage was ext ingui s h ed. Their Lordships said 
that they were “ unable to agree in the view which seems to have obtained in India that a 
suit contentions in its origin and nature is not contentious within the meaning of seo. AS of - ^ 
theAotof 1882 until a summons is served upon the opposite party. There seesnsto be no 
warrant for that view in the Act, and it certainly would lead to very inconvenient results 
in a country where evasion of service is probably not unknown or a matter of any great 
difficulty." This passage makes it clear that the word “contentious" refers to the 
origin and nature of the suit and not to the oonduot of the plaintiff with referenee to Its 
prosecution. Sir Lawrence Jenkins in Krishnappa v. Shivappa (p) made the matter 
dearer still by saying that the word “ contentious " is ufed to introduce into the section 
a condition that the suit must be real and not collusive. 


(6) Salts decided ex parte. — It is now settled law that, in the absenoe of fraud 

or collusion, the doctrine of lis pendens applies to a suit which is deoided ex parte (q), or 
by a compromise (r). If the suit is withdrawn and a compromise is then recorded In a 
conveyance between the parties, such compromise would not be protected by the doctrine 
of Its pendens («). It is hardly necessary to add that when a compromise includes matters 
which do not relate to the sillt, the compromise would not be protected as tosiioh 
extraneous matter.* 4 

(7) Lis pendens between co-defendants.— At the same time the party whose 
rights are affected must be a party between whom and the party alienating there is, 
an issue for decision. As in res judicata, the rule of lis pendens will not apply between 
co-defendants unless the relief claimed in the suit involves a decision between them. This 
is illustrated by the following case (0- The plaintiff sued for a declaration that he 
was not bound by his sale to A nor by A * s mortgage to B. In the suit A and B made 
common cause against the plaintiff and a decree was passed affirming the sale, but declar- 
ing that the plaintiff had a lien for unpaid purchase money in priority to B'e mortgage. 
During the pendency of the suit the property was purchased in execution of a mousy 
decree against A . After the suit B filed a suit to enforce his mortgage and contended 
that the execution^|jfaphasor was barred by lis pendens from disputing it. But the 
Court held that t h dt mjm of lis pendens did not apply, as there was no issue between 
A and B . 


(8) Compromise or consent decree.— The 
decree is no bar to the application of the doctrine 


fact that a suit results in a odnsent 
of lis pendens . As was observed In 


(O) (1007) 20 All. 339, 346, 84 I.A. 102. 

(j») (1007) 81 Bom. 808. 

(f) Krishnappa v. Shivappa (1907) 81 Bom. 808 : 
Bam Bhanm v. Ramped Singh (1020) 42 
All. 819, 68 1.0. 484; Brojo Kishorss v. 
Medan Biswas (1908) 18 Cal. W.N. 1188. 
8 LG. 791: Dwrga Prasad v. Madho Prosed 
(1008) 8 Cal. L.J. 168 ; Bhagirathi v. " ' 


# Bishore 
'887, 


thorw (1080) 

, (’30) AJL 864. 


28 AH. LJ. 766, 122 L0 


<f) Annamatai ChdHar v. MaJayandi (1006) 20 
Mad. 426 F.B.; Mali Loll rt.Ptee Lett (1008) 
18 Gal. W.N. 226; Tinoodhan r. Tradohkya 
<1012) 17 Cal. W. H. 418, 18 L 0. 
177: 2Wr Majhi v. Jaladhar (1010) 
14 6el W.N. 322, 6 L C. 601 ; Bharat 
Mmmmd v. Brinath Chandra (192ft 
49 Gal. 220, 66 L O. 278. JW A. # 
868 ; Parsathi Amend v. Cosinda Bade 


W 

m 


(1024) 46 Mad. L. J. 682, 76 I. C. 876, 
(’24) A. M. 860; Met. RamdulaH Bam 
v. upsndraneth (1026) 4 Pat. 619, 00 
1.0. 261. (’26) A.P. 462 ; Bhagirathi v. 
Raj Kishors (1080) 28 AJL L. J. 766, 128 
lie. 887, (’80) AJL 864 ; Met. Jhuna V, 
Munshi Tam Ohand (1010) 6 I.C. mis 
Rqghubar v. Ohastts (1010) 18 O.C. 
lie. 760 ; Basappa % ‘ ' 

62 Bom. 208. 108 : 

66 ; Periamumeappa v. Mm 

Efl. 666, (*») A. O. UA ; mxjaSJk*. 

Dim MM <1 »W» 4 tO. 

Svbrsmmim CAM, r. tSkm AU 

vr. JMira (HUMUM. m, 
y iWM, ■ ■ 
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p -GilotffeU tele (*), “Unless a compromise li oottniife, the very fact that there is » 
compromise thaws that the suit was in its orig i n and nature contentions, otherwise 
thge would be nothing to compromise." But if the compromise hat not been fairly and! 
Iwtstly obtained the suit which ended in the compromise will not operate as a Us 
pendens (v). 

(9) Not Collusive. — The substitution of the words “ anj suit or proceeding which 
is not collusive " for the words “a contentious suit or proceeding*' does not import, 
any change in the law. It only gives effect to the judgment of the Privy Council hi 
Faiyas Sustain Khan v, Prag Narain (« r), and these are the very words used by Sir 
Lawrence Jenkins in Krisknappa v. Skivappa (x). The doctrine therefore comes into- 
operation from the very movement of the institution of a bona fide suit which is in no way 
collusive (p). Merely because the defendant in the suit-admitted the plaintiff’s claim, it 
would not render the suit non-oontentious within the meaning of the Beotion, as it stood 
before the amendment (z). * 


A collusive suit is not a real suit at all, not a battle, but a sham fight (a). 
A suit may be collusive in its very inception, or a decree may be obtained by collusion 
in a suit which was honestly begun. When the parties to a suit entered into an 
agreement for the express purpose of defeating the rights of a transferee and obtained 
a decree in terms of the agreement, the rule of Its pendens did not apply (6). With 
reference to the word “ contentious ” in the old section it has been suggested that the 
doctrine of Its pendens does not apply to friendly suits brought by agreement of partiee 
to obtain a declaration by the Court of their rights (c). But sudr suits are neither 
fraudulent nor collusive, and there can be no doubt but that they fail within the scope 
of the section. A oollusive proceeding is binding on the immediate parties but not on 
their transferees (d). 


(10) During the pendency — Explanation. — The seotion has now been simplified 
by the omission of the words “ active proseoution,” and it applies to transfers during 
the entire 41 pendency ” of the suit. The question then arises, for what period is the 
suit pending ? There are many decisions on this point but these have lost much of 
their importance, for the question is to a greet extent answered by the Explanation now 
added by the Amending Aot 20 of 1920. The explanation was added to affirm the oorreot 
view to be taken regarding the application of the rale of lie pendens (e), 

A suit is commenced by the filing of a plaint, and appeals a^^xeention proceedings 
are a continuation of the suit. A miscellaneous proceeding commences with the presenta- 
tion of a petition or application. When an application to sue in forma pauperis is admitted, 
the sdit is pending from the time of presentation of the application to the Court (/) but not 
if it is rejected (y). If the plaint is presented in a Court of higher grade, and is returned for 


(U) Bh ar a t B u manu j v. Srinath Chandra (1922) 
' 4 0 OaL £267229, 06 LC. 270, (*22) A.O. 

BOO. See SHam Lai ▼. Sohan Lai (1928) 
00 All. 290. 106 1.0. 205, (*28) AJL 8; 
Natku v. B a m ehand (1946) A3. 462 ; 
Bin mm Bhutan v. Court Dutt (1948) 
A.CTS7.76 O JLJ. 191, 206 I.O. 70. 
Wmy, fcwMNrtl Myik (MM) lfil 1.0. 
) 870. 

AH. 889, M I.A. 142. 

I 81 Bom. 898. 

uUah v. Samiullah (1980) 02 AIL 189, 
lit 1 . 0 . 101, (’29) A A. 948; Bam 
Burmin r. Nattab SajjaddH Khan (1946) 
A O 99 i 

(ft Gharbkoga v, MS u Bihart (1987) 

V. Nig. 462, 172 I.C. 869. (1987) AN. 400. 
to Afmedhhog v. Vutteebhog (1662) 6 Bom. 703; 
V Okm rt npps v. Puttnppa (1667) il “ 

706 ; Nu sSt ui 4 * 3 * r. JHUmnd 



( 6 ) 


(1913) 16 O.O. 226, 21 I.C. 670; Bharat 
Bamanuj v. Srinath Chandra (1922) 49 
Cal. 220, 66 1.0. 273, (*22) A.G. 868. 
*eriamurugmppa v. Manieka (1926) 49 Mid. 
L. J. 68, 87 1.0. 213, (*26) A. M. 60 ; 
Nutbatudiauia ▼. Ditbinm r 


and Begum. eupvt i. 
(1900) 27 CaL 77 ; 
b (1916) 86 Mad. 


(e) Jogmdra v. Pul Kumart 
Kathir v. MaremaHua 
460, 20 LO. 976. 

(d) Nuabat-ud-dowla v. Dilband Begum* supra. 
(#) Kul andaioelu v. Soubag ya m mal (1946) AJI . 

if) AmStka Proton*. Bwurba Prasad (1908) 
SO All. 96 _s Pattumadammal v. Nankmpa 

8 988) A.4. 876, 49 M.L.W. 841, 0939) 
.Wjr. 311. 184 1.0. 884. Amw t. 

AJL 868, nMA.J. 

<#) tuEmdSLl ** aSi 'Dm BwUa MUtUtji 

<1989 AJI. 80. 
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JKWWntition to the Court of lowest grade competent to try H, the suit is pending from the 
■ to of for seo. 15 of the Code of Civil Procedure is (mfrl^matter of 

procedure (6). If the plaintiff's valuation is disputed and the plaint returaeahllir inquiry 
for presentation to a Court of higher grade, an alienation effected in the interval is afeoted 
by the doctrine of lis pendens (*). On the other hand it has been held that if the plaint is 
insufficiently stamped and is rejected and is theh represented after malting good the defi- 
ciency, an alienation between the two dates of presentation would not be subjected to Us 
pendent (j). If however the Court does not return the plaint but recovers the deficit foe, 
the principle of Us pendens would apply (Jr). If a suit is dismissed for default and then 
restored, the order of restoration relates back and a transfer after diami—al and before 
restoration is subject to Us pendens ( l ), But an amendment of the plaint will not relate 
back for the purpose of lis pendens. So also if a suit is instituted into a wrong Court whioh 
has no jurisdic t ion and was returned for presentation to the proper Court an alienation 
effected before its presentation to the proper Court is not affected by Ifejpendens(m). In an 
Allahabad case (n) the suit was to cancel a deed of gift, but the plaint omitted reference 
to a particular property which the defendant sold before it was included in the suit by 
an amendment of the plaint. The Court held that the sale was not affeoted by the 
doctrine of Us pendens . Where, however, the property is transferred after an application 
has been made for amendment to include the property but before the order for amendment 
has actually been made* the seotion will apply, for the order for amendment will relate 
back to the date of the application. This will be so even when the transfer 
is made by the heir of a deceased dependant before such heir has been brought on the 
record (o). • 

An appeal or execution proceeding is a continuation of the suit and lis pendent 
continues during the appeal or execution (p). A lease from a decree-holder will not bind 
his adversary if the decree is reversed on appeal ( q ). Even after the dismissal of a suit a 
purchaser is subject to lis pendens , if an appeal is afterwards filed (r). There is a case 
from Bombay whioh seemed to hold that lis pendens terminated with the decree (#). 
With this exception, cases under the old seotion recognized that lis pendens may 
continue after the decree. A suit for sale on a mortgage is pending after the preli- 
minary decree for sale (0 and until the security is realised for the satisfaction of the 
judgment creditor (a). A suit for foreclosure is pending until decree absolute for 
foreclosure (v). A suit to enforce a mortgage by Bale continues after the decree nisi for 


(A) Tangor Mahji v. Jaladhm (1009) 14 Cal. 
W. N. 322t 5 l.cTtfiT; Asutosh Roy 
v. Anania Ram (1910) 60 l.C. 727. 

(0 Jffe Than v. Mating Ba Qyan (1927) 6 Rang. 

101, 101 I.C. 797, (*27) A.R. 146. 
if) Mohendra Nath v. Pammsstear (1921) 00 
I.C. 489. 

h Shivs hankarappa v. Shtoappa (1943) A.B. 
27. 

(I) Atktdosh Ray v. Anania Ram (1919) 60 
I.C. 727. 

(at) Nathu Singh v. Anandrao (1940) 180 l.C. 
088, (1940) A.N. 186. 

<«) WaH Sandi v. Tabeva Bibi (1918) 41 All. 
634, 60 l.C. 919 ; Ramcbandm v. Bhagumn 
(1920) 67 l.C. 062. 

(*) NaUahtmara Qmmdan v. Pappayi Ammal 
(1941) AJL 219. 


ip) 


V. Khmhreudt (1940) *> 


: P»t. Me, 'SyUstj mw. « 6. (X M 1 ) A. P. 
677 ana the cases referred to therein; 
see also Nallakumara v. Pappayi, supra . 
(#) RadhiM v. Radhamani (1884) 7 Mad. 90. 

(I) Dinonath Qhose r. Shama Bibi (1900) 28 Cal. 
22 ; Ocbimd Chunder v. Guru Okwn(\S8S) 
16 Cal. 94 : Sukkdso v. Jemma (1901) 28 


All. 00; Settappa Ooundan v. MutMa 
• (1908) 31 Mad. 208 ; Maiichand r. British 

India Corporation (1932) 80. All. L. J. 64, 
136 l.C. 78, (*32) A. A. 210. 

<•) Venkatish ▼. Monti (1888) 12 Bom. 217. 
See also the Judgment of Bakewell. Jb 
in Batnasami v. Govinda (1910) flMad. 
L. J. 839, 38 I. C. 1 ; Goeindappa v. 
Banumanthappa (1916) 88 Mad. 30, 69, 
17 l.C. 420. 

(0 Chunni Lai v. Abdul AH (1901) 23 AU. 881 ; 
Bhugwan v. Nilkanta (1904) 9 Cal. W.V. 
171; Surjiram Marvari ▼. Barhamdso 
Persad (1906) 2 Cal. hJ. 288; M ad a mnrar 
v. Mahamaya Prosad (1911) 16 CaL W JT. 
072, 9 l.C. 1027: Brain Nath v. Joggsmoar 
£909) 9 Cal. L J. 840, 1 LC. 02; Ammayi 


(«) 


> SUaramayya (1925) 87 l.C. 714, 
(*25) A. M. 1039; Chunder Koomar v. 
Qopee Kristo (1878) 20 W.B. 204. 

Bepin Krishna v. Priya Breda (1921) 20 
CaL W. ». 86, 60 LC. 846, Ctij A. 0. 
730 ; Ramaaami v. JGooinda (1910) 81 
- * - 1. 889, 88 LC, It t 


d. L. 


<t) Panotam v. Chheda Lai (1907) 29 AH. 70 : 
P rem su kh Das r, Pee rt t hm (1220) 96 
1, C. 979, (*26) A. H. 21. 
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<«»le or tha pwliminMy decree for Mle, and • pnrchaeer (to) or a leasee (*) or a enbseqoeat 
m r c-:ga^0 after a preliminary decree for sale takes subject to the rights of tlie auction 
puxcbasWKrthe execution sale. 

• 4: • 

IBustrations. 


(1) A mortgaged property to B. B sued on the mortgage and obtained a decree 
nisi lor foreclosure. Before the decree was made absolute, A sold the property to C. 
lit decree for foreclosure was made absolute and it was held that O was not entitled to 
redeem. If be had purchased before suit, he would hare been entitled to redeem though 
not made a party. But as his purchase was pendente lite he was bound by the decree : 
Po/rsoUm v. Ohheda Led (1907) 29 All. 76. 

(2) A mortgaged property to B. B sued A, on the mortgage and obtained a decree 
for side. While this decree was in execution, A leased the property to C for ten years. 
B brought the property^ to sale and purchased it himself. As G * s lease was affected 
by the rule of Us pendens , it was held that B was entitled to evict C : Ntsar Husain v. 
Sundar Led (1928) 60 All. 202, 104 I.C. 292, (*27) A. A. 657 ; Ram Hup v. Special Manager, 
Court of Wards , Balrampur Estate (1934) 9 Luck. 365, 147 I.C. 910, (’34) A.O. 55. 

(3) A mortgaged property to B, B sued on his mortgage and obtained a prelimi- 

nary decree for sale. A then made a usufructuary mortgage qf the same property in 
favour of C. B obtained a final decree for sale and in execution the property was sold 
and purchased by D. C ' s usufructuary mortgage was invalid as against D under the 
rule of lie pendens . D was entitled to recover possession from C and to recover also all 
rents collected by C from the date of D’s purchase : Nagendra *v. Sarat Kamini (1922) 
26 Cal. W.N. 386, 66 I.C. 879, (’22) A.C. 235. i 

(4) A , as executor of the deceased owner mortgaged an entire taluk to B. After- 
wards 0, an £ oo-sharer in the taluk mortgaged his £ share to D. B filed a suit on his 
mortgage but did not implead D. During the pendency of B ' s suit E purchased £ share 
from one of the co-sharers. B obtained final decree for sale in his suit and purchased 
the property in the oourt sale and transferred his interest to E. D then filed his suit on his 
mortgage and obtained a final deoree for sale and purchased the mortgaged property 
i.e., £ share himself at court sale. D then filed a suit against B and E for redeeming 2?’s 
mortgage of the whole taluk. Held that as between B and D, D was entitled to redeem 
the whole taluk and not merely the £ share, because not having been impleaded as a 
defendant in B’s suit his right of redemption remained intact. Held further that E 
having purchased £ share during the pendency of JB’s suit, as between B and E, E'b right 
was subject to JS’s rights as purchaser in the court sale in execution of the final decree in 
B'a suit but as between D who was not a party to B's suit and E there was no question of 
die pendens and JPs right to redeem remained intact and E having stepped into B’s rights 
D oould only be entitled to redeem £ of4he taluk s Amulya Krishna v. Baruti Pioneer Co - 
operative Bank Ltd. (1940) A.C. 150, 70 C.L.J. 397, 187 I.C. 416. See also Md. Juman 
Mia v. Akedi Mudiani (1943) A.C. 677, 47 C.W.N. 682, 77 C.L.JT. 162, 210 1.C. 67. 


A purchaser from a defendant, who is being sued for possession and against whom 
a deoree for possession and mesne profit is made, takes subject to the decree, and the 


I v. Baba# (1904) 28 Bom. 861 ; Ear 
n*W v7sheu> Oobind (1899) 26 Cal. 


Kishorm v. Mmfim Biswas 

(1908) 18 Cat W. K. 1188, 8 I.C. 791; 
Sami Nath v. Thakur Prasad (1927) 100 
1.0. 294, ( a 27) A. A. 809 ; Mansing v. 
Anumtara (1916) 26 I.C. 879: Naha 
Krishna y.Jda hit KaH (1911) 9 I.C. 840; 
Mina *AWd Husain ▼. Mwmoo Bibi 
mH) 2 Luck. 496, 102 1.0. 72, (*27) A.O. 
261; XacMrsm v. Bhotu (1926) 82 1.0. 
462, (*25) AJff. 182 ; Dheraj v. Mianath 
1 6 W L.E. 140, 8 1.0. 288. 


(*) Thakur Prasad ▼. Gaya (1898) 20 AIL 849 ; 
Bamasami v. Garinda Iyer (1916) 81 Had. 
L. J. 889, 88 1.0. 1 ; MadansMohan v. Raj 
Xishori (1917) 21 CaL W.K. 88, 89 LC. 
182 : Nisar Husain v. Sundar Ltd <1928) 
60 All. 202, 104 I.C. 292, (“27) AJL 
667. 

(y) Nagendra v. Sand Kamini <19*2) 26 Gal. 
W.N, 886, 06 XC. 879, (*22) A.C. 286; 
Waskr Eueeain v. Beni Madho (1980) 
126 LO. 889, <*80) A.O. 862. 
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k 

4mm* for mesne profits may be executed against him as from the date,on which lie ‘ 
entem into posoesrion (*). . ^ 

The Explanation enacts what had already been decided, namely, thafwdoctrine 
of Us pendens applies not only during the pendency of the suit, but also ofthe appeal ' V 
which finally disposes of the suit ; and if the decree is executory until satisfaction ofthe 
decree by execution or until further execution is barred by limitation (a). 

Applications for review or revision . — The Explanation would appear to sartlgdc 
applications for review or revision. An alienation in the interval between a final dense 
and an application for review or revision would not, it seems, be subjeot to the rule of 
Us pendens. But an alienation while such an application was pending would no doubt 
be subject to the order made thereon. There is one case on the point, but it Is a curious 
case, for although the application for review was successful and a money decree was 
altered into a mortgage decree, yet the Court refused to apply the principle of the section 
as there had been a delay in applying for a review (6). * 

$ O. 21, r. 63. — The Explanation seems to exclude a transfer in the interval between 
an order made on a claim in execution proceedings and the subsequent suit under 0. 21, 
r. 63. The right of suit under O. 21, r. 63 is not personal and a suit by a purchaser 
from the unsuccessful glaimant will lie. Such a purchase is not affeoted by sec. 52 (c). 

Where the transfer was made by the judgment debtor after an order allowing the claim 
and the decree-holder sued the successful claimant sec. 52 did not apply (d) because the 
judgment debtor was not a party |o the suit. But in oases where the decree-holder > 

sued the successful claimant who had transferred the property after the order allowing 
the claim and before the suit un^er O. 21, r. 63, it has been held that the transferee, 
though not a party, is bound because the suit was a continuation of the claim proceed- 
ings (e). It is submitted that this is no longer law. The claim proceedings terminate 
with the order under O. 21, r. 63, and if the transfer is made after that order, it is 
neoessary to make the transferee a party. 



Proceeding . — A proceeding before a Settlement Offioer is not a proceeding which 
can operate as a lie pendens under this section (/). But a Registrar of Co-operative 
Societies is a Court and a proceeding under rule 14 of the Co-operative Societies Act 2 of 
1012 operates as Us pendens (g). 


(II) Any Party.— These words are not merely descriptive but refer to the 
time when the transaction takes place. A puisne mortgagee who is not joined ss a 
party in a prior mortgagee's suit is not a party and an assignment by him during 
the suit is not affected by Us pendens although the assignee is subsequently joined 
in the suit (A). * 


<*) M\ 


(•) 
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THE TRANSFER OF PEOHptTY ACT. 


(12) Agfeet tbe rights.— The porcha.r pmdente Itie Is bound by the mult of 
the litigation (t). If the other party has —an ted to the transfer, he eannot afterwards 
object t0Hkm the ground of lis pendent (j). In an Allahabad case (fc), A sued to 
recover po s se ssio n of an immoveable property from B. While this suit was pending 
A mortgaged the property to 0. The suit for possession ended in a compromise, by 
which half the property was allotted to A and the other half to B, and one of the terms 
of the compromise was that B should discharge the mortgage. C then sued to enforce 
his mortgage. A's half share was of course liable ; but as the mortgage was executed 
pendente lite the half share of B was not liable. If B had assented to the mortgage 
his share would have been liable. But his agreement to discharge the mortgage 
was subsequent to the mortgage and created a personal liability, not to C, but to A. 
O could recover on the personal liability against A and then A oould sue B for an 
indemnity. 


A compromise of a dispute as to the transfer of an equity of redemption, after a 
redemption suit had be&i filed, was held not to affect the rights of the mortgagee, as 
both the transferor and the transferee were parties to the redemption suit (l). A 
compromise of a partition suit by which a father surrenders his interest to his minor sons 
and appoints trustees to manage the property for their benefit and to pay the family 

debts is not within the scope of this section (m). 

• #■ 

In a Madras case (n) a creditor sold property of a deceased debtor in execution of a 
decree against the widow as his legal representative. The sale was held pending a suit 
by a legatee in which his right to represent the deceased debtor was established. The 
Court held that as the widow was also a legal representative of the deceased and as the 
legatee claimed the property as representing the deceraed, his rights were not affected. 
This is true, but the legatee's suit was to establish a personal right and oould not operate 
as a lis pendens. The Beotion expressly provides for all cases of decrees in suits relating 
to immoveable property whether they involve a mortgage or a charge or reoovery of 
possession. It makes no exception in favour of a bona fide transferee for value 
without notice (o). An estoppel under sec. 41 cannot override the provisions 
of seo. 52 (p). 


(13) Transfer before suit. — A transfer before suit is not subject to lis pendens (q). 
In Utnes Ohunder v. Met. Zahoor Fatima (r) property was sold in execution of a decree 
of a prior mortgagee. The plaintiff olaimed under puisne mortgages, executed, some 
before, and some after, the prior mortgagee's suit. He had not been made a party and 
sued to redeem the prior mortgagee. The Privy Council held that the right to redeem 
oould be exercised only by virtue of the puisne mortgages executed before the suit. As 
J«o the puisne mortgages executed during the pendency of the suit their Lordships said : 
“But if the transfer took place pendent e lite, the transferee must take his interest subject 
to the incidents of the Buit ; and one of those is that a purchaser under the decree will get 
a good title against all persons whom the suit binds." A transfer by a person before 
he it made a party is not affected by the rule of lis pendens (s). But a transfer by a person 
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860. 
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(r) (1801) 18 Gri. 164, 17 IJL 201, 212. 

(#) Ammayya v. Sm a yrnm (1026) 86 X0. 167, 
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ff ' lis pendens. * 




fko i* the legal representative of a deoeased defendant in a pending made prior to 
to Mug fubstituted in the place of the deceaaed defendant is hit hy the doctrine (I). 
The tra n s fer to which the provisions of this section apply is the oreatfenrbf the mort- 
gage itself and not the subsequent sale in execution (a). 


Illustration, 

A makes a gift of land to B, C sues -4 for possession of the land. While this suit 
is pending B transfers the land to D, A dies and C obtains a decree for possession against 
B as legal representative of A, Is D’s title affected by the rule of lis pendens so as to be 
subject to C ' s decree? No, because ( 1 M’s gift was before the suit, and (2) B was not 
a party to the suit at the time of the transfer by B to D : Bala Ramchandra v. Daulu 
(1925) 27 Bom. L.R. 38, 86 I.C. 126, (’25) A.B. 176. 

Subsequent registration , — It matters not that the deed was registered after the suiti 
if the deed was executed before the filing of the suit (v). This is because under sec. 47 
of the Registration Act, 1908, a deed operates from date of execution and not from date 
of registration. 


(14) Right before salt. — When the rule is applied to a transfer pendente lite , it 
will not affeot a right existing before the suit. If a puisne mortgagee sues for sale on 
his mortgage the property will be sold subject to the rights of the prior mortgagee (w). 
A sale in pursuance of a decree on a mortgage executed before suit is not affected by 
lis pendens ( x ). 

• 9 Illustration, 


A mortgages property fiwt to B, and then to C, G sues A on his mortgage and 
pending the suit A sells the property to B, The sale having been made pendente Ut$ is 
subject to the decree in C’s Buit. But A ' s right under his prior mortgage is not affeoted : 
Lachmin Narain v. Koteshar (1880) 2 All. 826. 


A resale by the vendee during a suit for pre-emption is affected by the rule of Its 
pendens , even though the sale be to the original vendor (y), but if the purchaser has a 
-superior right of pre-emption that right will not be affected (?). If the purchaser has 
an equal right of pre-emption the proper procedure is to divide the property between 
the two pre-emptors equally (a). But the Lahore High Court considers that if the 
purchaser has an equal right of pre-emption the purchase is not affeoted by the 
doctrine of lis pendens (6). 


A mortgagee who has an express power of sale without the intervention of the 
Court does not lose his remedy on the mortgagor filing a suit for redemption (e). 
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la Anundo Mopes v. Dhonendro Chunder (d) the d efen da n t purchased pr operty in exe- 
etition of a money decree against the mortgagor while a Stdtfor foreclosure was pending 
but the Privy Council held that as the property had been attached in execution proceedings 
before the execution of the mortgage, the defondant held by title paramount and was 
not affected by Its pendens. In this case, however, the property was in the mofussil and 
the decree was a decree for sale, made by the Supreme Court at Calcutta in its equity 
jurisdiction, and as equity acts in personam the decree was in substance a decree that 
the parties should concur in conveying and selling the property to the purchaser. The 
Court had no jurisdiction over the property and therefore the suit could not operate as a 
Us pendens. Otherwise the principle of Motilal v. Karrahuldin (e) would have applied, 
for in that case it was held that an attachment before suit does not prevent the operation 
of the doctrine of Us pendens . 


(16) Section 62 excludes section 41.— See note under the same heading under 
seo.41. On the same principle a purchaser pendente lite who makes improvements cannot. 
It is submitted, claim the beifofit of sec. 61. The point was raised but not decided in the 
undemoted oase(/). 


(IS) British Court. — A suit in a foreign Court cannot operate as a lis pendens (g). 
The section does not apply unless the suit is pending in a British Court, t.e., a Court exer- 
cising jurisdiction in British India or a Court established without British India under the 
Foreign Jurisdiction Order in Council. The Privy Council is not a foreign Court for it 
exercises jurisdiction in British India (A). The Court must also be a Court having 
jurisdiction, ».e., competency to try the suit ( i ). A Higtf Court is un<jer the Letters Patent 
empowered to try a suit for land in the mofussil if part of the land is within the local 
limits of its jurisdiction and leave of the Court has bedn obtained. In such a case a 
mortgage suit for land partly situate in the mofussil and filed in the High Court will 
operate as a lis pendens (j). But a suit on a mortgage of land in the mofussil tried in the 
Supreme Court at Caloutta in its equity jurisdiction, did not constitute a 'lis pendens , 
as the Court had no jurisdiction over the land and its decree was in personam and did 
not affect title to immoveable property (&). Similarly, when a Hindu widow gave a 
lease of land in the mofussil while an equity suit against her husband’s exeoutor was 
pending in the Supreme Court at Caloutta, the lease was not affected by the doctrine of 
lis pendens as the Supreme Court had no jurisdiction over land in the mofussil (1). If 
the Court has jurisdiction, it matters not that under sec. 15 of the Code of Civil Procedure 
the suit should have been filed in a Court of lower grade (m). 

* 

(17) Moveables. — The doctrine of lis pendens does not apply to moveables (n). 
If ornaments are pledged pending a suit for their recovery, the pledgee does not take 
subject to the decree (o). 


(18) Tbe right to Immoveable property mast be directly and specifically In 
Qa68tion. — It is of the essence of the rule of lis pendens that a right to immoveable 
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W>rty to dir®ot!y andspeexfictUy in question in the suit (p). Therefor* when the dk- 
putes for money, where no property is in dispute, ie retorted to arbitration and an award 
to made oreating a charge for payment of the amount and a judgment to paaeed onsuoh 
an award the dootrine of Its pendens does not apply (g). Not only must the right to 
immoveable property be directly and specifically in question in the suit, but the dee* 
cription of the property in the pleadings muBt be sufficient to identify the property (r). 
On the other hand, it is not sufficient to specify the property if the right to It to not 
directly in issue. Thus when a Hindu widow sued her stepson for maintenance, 
merely specified the items of property in his possession it was held that the suit did not 
operate as Us pendens («). But where the widow not only specified the property, but 
claimed that her maintenance should be charged upon it, it was held that the suit did 
operate as lie pendens (I). The doctrine is not applicable in favour of a third party* 
Where the only point which arises for deoision in the suit was whether a deed of settlement 
was true or false, it cannot be said that any right to immoveable property was in question* 
and therefore seo. 52 oannotapply. Nor can it be invoked by a party who was not a party 
to the suit (tt). A suit for a declaration of a charge upon speoifio immoveable property 
falls within the purview of this section (v). 


The property transferred or dealt with must be property aotually in litigation ( 10 ). 
Thus if A files a sigt against B to establish a right of pre-emption in respect of a purchase 
by B of property X, and B during the pendency of the suit acquires property Y by gift 
from another oo-sharer and so himself becomes a 00 -sharer not liable to be pre-empted, 
no question of Its pendens can arise, for the property in suit has not been transfected. 
See para, (ix) infra ‘Suit for pre-emption.' 

(t) Suit in which no right to immoveable property is in question — Suits in whioh no 
right to immoveable property is in question are outside the scope of the seotion. Such 
suits are suits for debt or damages whore the claim is limited to a money demand (*), 
or a suit for the recovery of specific moveables (y), or a suit for an aooount (*), or a 
suit for rent of an agricultural holding (a), or an application for a personal decree under 
0. 34, r. 6, to the Code of Civil Procedure, ld08, when the net sale proceeds are insufficient 
to satisfy the mortgage decree (6). A transfer of immoveable property during a suit 
for debt or damages may, however, be attacked under sec. 53 as a fraud on creditors. 
A sues B for debt. During the pendency of the suit B makes a gift of his immoveable 
property toC in order to put it out of the reach of A and other creditors. The innate 
by gift is not subject to Us pendens , but it may be attacked as a fraud on creditors under 
sec. 53. • 


(ii) Suit for maintenance . — A suit by a Hindu wife for maintenance against her 
husband is a personal suit, and a purchaser from the husband during the pendency qf the 
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*ft is not affected by the rule of Ue pendent («). Btii fte doctrine of ft* peacfen* agpUst 
to * suit for maintenance by ft Hindu rorfow in whichsheclaims to hove her maintenance 
mode a charge on specific immoveable proper ty mentioned in the plaint end a donee is 
pars e d creating a charge on such property (d), 

(iii) Creditor's suit against fairs . — A creditor’s suit against an heir in his representa- 
tive capacity to recover a debt out of the assets of a deceased debtor does not create a 
charge so as to affect with Its pendens a mortgagee of the heir (e). A transfer pending a 
suit by a Mahomedan woman for dower claiming a charge on her husband’s property 
generally is not affeoted by Us pendens (f). This is because the specific property transferred 
is not in suit. But a transfer by an heir pending an administration suit by a Mahomedan 
widow to recover her dower debt out of immoveable property left by her husband and 
her share in his estate is affected by Its pendens, if a decree is passed in the suit creating 
a charge on the property for payment of the dower (g). 

(iv) Administration suit*— A suit for the administration of the estate of a deceased 

person may be brought by a creditor, or an heir, or a residuary legatee under the will 
.of the deceased. The suit again may be brought against an heir in possession of the 
estate or against the executor or administrator of the estate of the deceased. The general 
rule as regards administration suits was thus stated by the Privy Council in Chutterput 
Singh v. Maharaj Bahadoor (h ) : — * 


“When the estate of a deceased person is under administration by the 
Court or out of Court, a purchaser from a residi&ry legatee or heir buys subject 
to any disposition which has been or may be made of the deoeased’s estate in 
due course of the administration. In fact, the right of the residuary legatee 
or heir is only to share in the ultimate residue which may remain for final distri- 
bution after the liabilities of the estate, including the expenses of administration, 
have been satisfied.” 

The above passage was quoted by the High Court of Calcutta ( i ) in an administration 
suit by a creditor against the heirs of the deceased, of which the facts are stated in ill. 
(1) below. 

As to administration Buits against an executor or administrator, the rule followed 
by the High Court of Rangoon ( j) is as follows : — 

“Where a creditor or one of the next-of-kin institutes an administration 
action against an executor or administrator, the mere institution of the action 
or obtaining of mere administration decree does not ordinarily deprive the 
t executor or administrator of the general power to dispose of assets, unless and 
until the plaintiff has obtained an order appointing a receiver of the estate or at 
least an injunction restraining the executor or administrator from exercising 
the powers vested in the executor or administrator.” 
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Jh^ transfer, thi8wfow> by an exeoutor or administrator ponding ths suit, has been 
Wd not to be enbjeot to the rule of li* pendens. If the oese is governed by eeo. 907 
Of the Indian Suooeesion Aot, 1925 (seo. 90 of the Probate and Administration Act, 1881), 
the administrator may not transfer any immoveable property without the previous 
permission of the Court by which the letters of administration were granted; a 
transfer without such permission is Voidable under the same section at the 
instance of any other person interested in the property (k). Chutterput Singh v. 
Maharaj Bahadoor, mentioned above, was applied by the Judicial Committee in a later 
case (2). The suit in that case was to ascertain and administer the trust under a deed. 
A decree was passed in the suit declaring one of the parties entitled to a one-sixth share 
in the surplus income and that the trustees should have their costs out of the trust property. 
The beneficiary thereupon mortgaged his share. Under a later order in the suit part of 
the property was sold to realise the trustees* costs. It was held that the mortgagee’s 
rights were subject to the sale, and the mortgage was consequently not an incumbrance 
upon the title of the purchasers. In delivering the judgment of the Board, Viscount 
Summer said: “The principle laid down in Chutterput Singh v. Maharaj Bahadoor 
applies equally to the suit now in question as to the case of a suit for the administration 
of the estate of a deceased person, which was the matter then before their Lordships.” 


• Illustrations . 

(1) A lends money to B on a pledge of jewels. B dies intestate leaving three sons. 
A sues the sons for repayment of the loan, for sale of the jewels, and, if neoessary, 
for administration of iFs estate. 9 In April 1919 a decree is passed for sale of the jewels 
with liberty to apply for an administration order in case there is a deficit on the sale. 
The jewels are sold and there 9 is a deficit. A applies for an administration order. On 
the 2nd July 1920 a preliminary decree is made for the administration of the estate. 
During the pendency of the suit some of the properties forming part of B * s estate are mort- 
gaged by his sons. The mortgages subsequent to the 2nd July 1920 are subjeot to Us 
pendens. The mortgages before that date are not subjeot to Its pendens . As to these 
mortgages the Court said that a transfer of property could not be subjeot to the rule of 
Its pendens unless the specific property was mentioned in the pleadings and the right to 
such property was directly and specifically in question, and that these conditions were not 
present in the case. The Court also observed that it could not be said merely because there 
was a general prayer that if it became neoessary an order for administration should 
be made that there was a right to immoveable property directly and specifically in question 
in the suit: Beptnkrihsna v. Byomkesh (19244 51 Cal. 1033, 84 I.C. 880, (’25) A. C. 395. 


(2) A, an heir of the intestate, filed a general administration suit against another heir 
in possession of the estate, and the Court made a preliminary decree for the administn^fon 
of the estate. So far there was no Its pendens. But in the course of proceedings before the 
Commissioner a plot of land in the possession of B was claimed as a part of the estate and 
the Commissioner reported in favour of the claim. After the report B sold the land. The 
sale was subjeot to Us pendens as the Commissioner’s report put the right to the land 
specifically in question: K. Y . CheUyar Firm v. Jamila (1930) 7 Bang. 734, 121 I. C. 
792, (*30) A. B. 132. 


(v) Suit for cancellation of deed of trust . — A suit for the cancellation of a deed of 
trust a od for reconveyance of the immoveable property specified in the deed is within 
the rale of Us pendens (m), but a suit in which the only question wss whether a deed of 
settlement was true or false, is not a suit within the rule (»). 


0) 8<s In this coonsetfon Ma Oktt 8a v. Web 

Uses! Monk ef India Ltd. (192ft) 90 C*L 

W.B-ttfcg 1.0.492,“^ 
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{vi) Suit for specific performance , — The rule of lie pendens is applicable to suits for 
•peeifio performance of contracts to transfer immoveable property (o)< 

Illustration , 

A was in possession of land as tenant of B. But B on the 8th February 1907 agreed 
to grant a permanent lease of the same land to 0. 0 sued for specific performance of the 
agreement of lease, and while this suit was pending against him, B sold the to A. 
The suit was decreed and 0’s title as permanent lessee related back to the 8th February 
1807. The sale to A was subject to 0*s decree, and C as assignee of the reversion was 
entitled to reoover rent from A from that date : Jahar Ldl v. Bhupendra "Nath (1822) 
49, Cal. 495, 67 1. C. 108, (’22) A. C. 412. 

(w) Suit on mortgage .-- The rule applies to suits on mortgages (p) ; but a suit 
which is based on a mortgage and in which a money decree is given is not, as i«wg as the 
decree s tands unreversed, a s^it in which a right to immoveable property is directly and 
speoifioally in question (q). A lessee from a mortgagor during the pendency of a suit 
to enforce the mortgage is not entitled to resist the nla-im for possession of the auction 
purchaser at the sale in execution of the decree on the mortgage (r) ; but where the Agra 
Tenancy Act, 1926, 3 of 1926, applies he can only be evicted under the provisions of that 
Act (a). A payment of rent by a lessee to a mortgagor on a lease granted pending the 
mortgagee’s suit to enforce the mortgage is not binding on the mortgagee (/). A puisne 
mortgagee who purchases the equity of redemption during the pendency of foreclosure 
proceedings by a prior mortgagee is affected by Its pendens. If he does not redeem the 
prior mortgagee, the foreclosure decree may be executed a gains t* him (it). In a case 
before the Act an application to file an award directing the sale of mortgaged property 
was held to operate as a lie pendens, (v) 


A suit to enforoe contribution to a mortgage debt under sec. 82 of this Act constitutes 
a lie pendens and the purchaser of the property pending the suit will be subject to the 
right of contribution decreed against it (to). 

(ta«) Suit for partition . — A partition suit operates as Its pendens with the result 
that the purchaser of an undivided share pending the suit takes only that property which 
is allotted on partition to his vendor (x). A oontrary decision in Calcutta proceeds on 


(o) Jahar Lai BhtUra v. Bhupendra Nath (1022) 
40 Cal. 405. 67 I.C. 108, (*22) A. C. 412 . 
Mali Loll Pal v. Preo Loll (1008) 18 Cal.* 
W. N. 226, 3 I. C. 606; Vedachari v. 
NaraHmha (1024) 46 Mad. L. J. 825, 76 
I. C, 798. ('24) A. M. 807 ; Bhaskar v. 

“ r (1924) " 


4) 26 Bom. L.R. 418, 80 I.C. 
463, (*24) A.B. 467 ; Pancham v. Kandhai 
(1984) 148 1.C. 663, ('34) A.A. 718. 
ip) Fa&uaz Husain v. Prog Norain (1907) 
29 All. 839, 34 I. A. 102; Shib Chandra 
▼. Ladmi Narain (1929) 51 All. 686, 
66 I. A. 839, 119 I. C. 612, ('20) A. PC. 
248 ; Tinoodhan v. Trailokya (1913) 17 
; Cal. W.N. 413 18 I. C. 177: Parvathi 
darnel v. Qovinda Baja (1924) 45 Mad. 
L. J. 682, 76 I.C. 896, ( ( 24) A. M. 859; 
Saiyid Zahid AH v. Met. Sudor regam 
(1910) 13 O. C. 60, 5 I. C. 800 ; Durga 
Prasad v. Madho (1908) 8 Cal. L. J. 153 ; ’ 
Dammar Singh v. Nanr-ud-din (1889) A. 
W. N., 91; Sital Prasad v. M. Ud. 
MaranwUyar Khan (1934) 149 I.C. 187, 
('34) A.A. 972 ; Badhey Ltd v. Bam Lei 
(1986) 162 1. 0. 1018, ('85) Av 0. 49. 

(f) ^Maharaj Bahadur 

(r) Niear Husain v. Sundw Led (I®) 60 All. 
202. 104 I.C. 292, C27) A.A.667; Modem 
Mekan Singh Raf KUhori (1917) 21 


Cal. W.N. 88, 17 l.C. 1 ; Nageshar Tewari 
v. Qudar Singh (1927) 2 Luck. 669, 103 
I.C. 474, ('27; A.O. 603 ; Thakur Ptasad 
V. Gaya Sahu (1898) 20 All. 340 : Bama- 
f ami v. Govinda (1916) 81 Mad. L. J. 
839, 88 I. C. 1 ; Qirdharial v. Liladhar 
(1981) 83 Bom. L. B. 1123, 184 I. C. 
1223, ('81) A.B. 639. 

(«) Atiz Fatima v. Mukund Lai (1982) 30 AIL 
L.J. 672, 189 1.0. 166, ('32) AJL. 480. 


(0 


Kiran Chandra v. Butt (1926) 20 Cal. W. 
K. 94, 85 I. C. 522, (’25) A. C. 261. 


(u) Bam Charon v. Pameshtoar Din (1988) 66 

All. 235; 1933 All. L. J. 118, 144 1. 0. 70, 
(*33) A. A. 201. 

(v) Pranjivan v. Baju (1880) 4 Bom. 84. 

(w) Baldeo Sahai v. Baij Nath (1892) 13kAU. 871. 


<*) Ji 


Noth v. Debendra Nath (1898) 


ogendra .. 

26 Cal. 127 ; Jagendra v. Ftdkumari 
(1899) 27 Cat. 77 ; Basappa v. Bhiman- 

g (1928) 62 Bom. 208, 108 I. C. 17, 
A. B. 66; Netted Rishore v. LaUu 
28 All. L. J. 1286, 182 1. 0, 883. 
A* 'At- 46 y Chandan v. Pekiegitr 
I. 27 XXk 940; Khsmehemd >. Mvl- 
them (193*) 148 I.& 781, f 84} A. L. 467. 
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efKmaoo* ▼lew' of the word contentions (y), In that case, two defendants granted a 
lease for seven yean of one of the properties pending a suit for partition sad the plaintiff 
to whom the property was allotted by the decree was held to be bound by the lease. 
This was erroneous and contrary to the principle that any dealing with the pr o p ert y 
during the pendency of the suit should be without prejudice to the rights of the parties. 
In a later case the Calcutta High Court held that if co-sharers mortgage their interests 
pending a partition suit the mortgage is subject to, and the purchaser at the sale under 
the mortgage will be bound by, all the proceedings in the partition suit (z). Again in 
another case (a) the same High Court applied the rule of lis pendens to a partition suit. 
A member of an undivided Hindu family consisting of six sons and a mother governed 
by the Bengal school, sued for partition. One of the sons sold his share to a stranger 
during the pendency of the suit. On partition the mother's inchoate right to a share 
ripened into an absolute right and the vendee was therefore entitled only to a seventh 
share. The mother's right only accrues when the property is partitioned. Therefore 
when a mortgagee obtained a preliminary decree for sale before tbo partition suit was 
filed, and then purchased the property, the purchase was of the interest of all parties 
and the mother could not claim a share, for no partition had been effected (6). When 
A mortgaged property pending a partition suit between him and B, the mortgage 
was effective as to the share allotted to A but void as to the share allotted to B (c). 


(ix) Suit for pre-emption , — A suit for pre-emption involves a right to spoolfio 
immoveable property and is therefore wit hin the soction (d) . No dealing with the property 
after a pre-emption suit has be&i filed can affect the rights of tho plaintiff (e). See 
note (14) above, “Right before suit." 

Illustration . 


A sells land to B in respect of which C has a right of pre-emption. C files a suit 
to pre-empt the land, against A and B, A week after the institution of the suit B resells 
the land to A , and files a written statement that C has no cause of action. The resale 
was pendente lite and could not affect C * s rights. C's suit was decreed: Kahar Singh 
v. Jahangir Singh (1925) 47 All. 025, 88 I.C. 701, (*25) A. A. 487. 

The customary right of pre-emption according to the decisions of the Allahabad 
High Court (/) must subsist up to the date of the decree and this rule has reoeived 
statutory recognition in sec. 19 of the Agra Pre-emption Act 2 of 1922. Accordingly an 
acquisition by the defendant, by gift, during a pre-emption suit, of a share in the mahal 
will defeat tho plaintiff pre-emptor's suit (gf. In Hans Nath v. Ragho Prasad (h) the 


(p) Shaik Khan Ati v. Ptstonji (1806) 1 Cal. 
W. N. 62 : Ramehandra v. Jaideo (1028) 
100 1. C. 566, ('28) A. X. 108. 

(s) Jogmdra Nath ▼. Debendra Nath f supra, 

(а) Jogmdra v. FuUeumari , supra, 

(б) Baldeodas v. Sarojini Dad (1030) 67 Col. 

507, 126 I.C. 408, (*20) A.C. 607 ; Jamuna 
Devi v. Mongol Das (1946) A.P. 306. 

<e Rangastoami v. Sundarapandia (1028) 110 
l.C. 548, (*28) A.M. 635. 

tf) Madho Singh v. Skinner (1041) AX. 433, 
43 P.L.E. 687, 107 I.C. 227. 

<#) GtosUey v. Gobind (1008) 80 All. 467; 
Xamto Prated v. Bam Jot (1»14) *4 
All. 60, 22 I. C. 266; distinguishing 
Mampaf v. Sahib Ram (1005) 27 All. 
544: Xw Singh v. Naubat (1021) 10 All. 
L. i. 143, 61 1. C. 84, ('21) A. A. 105 ; 
Kahar Singh v. Jahangir Singh (1025) 47 
All. 625, 88 I.C. 761, ( ( 25) A. A. 487 ; 
BkUtH isai v, Debi Sakai (1025) 47 All, 


Singh v. Dube Khan 
60 I.C. 


_____ 3 Lah. 264, 

608, ('22) AX. 403 ; Bhagwan v. 

Nanak Charui (1027) 40 AU. 516, 100SJ.C, 
666, ('27) A. A. 336 ; Ramam Singh v. 
Jiwan (1006) P. B. 7 ; Prabhi v. Damira 
(1019) 1 Lah. L. J. 200 ; Kedar Nath v. 
Bankey Behari (1011) 11 I.C. 646 : Ram 
Shankar v. Nanik Prasad (1014) 17 0. C, 
150, 24 I. C. 32 ; Kubra Singh v. 
Khudaija (1017) 20 O. C. 18, 88 Lg 
582; Bhagirathi v. Raj Kt*han 1 1030) 
28 All. L. J. 766, 122 l.C. 887, (*30) A.A. 
354 ; Sheikh Satamat AH v. /ar -WuAasi- 
mad (1084) 0 Luck. 476, 140 l.C. 268, (34) 
A.O. 308 ; Mohammad 8adig v. Qhad 
Ram (1046) A.L. 822. 

if) Batdeo Misir 4. Ram Lagan (1023) 45 Afi. 
700, 77 I.C. 604, ('24) A. A. 82. 

(g) Ram Saran v. Bhagroat Prasad (1020) 61 lib 

I, A. 1M. M AH. 189, 186X1 
A. PC. 67. 
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. ■ Wiy Council pointed out that the doctrine of lis pendens in limited to a deling with 
the immoveable property Actually in suit and therefore does not apply to the acquisition 
by a party of a different property to eetablieh a status of co-sharer not liable to be 
pre-empted. The Agra Pre-emption Act 2 of 1922 has been amended by U.P. Act of 
1929, sec. 6, of which enacts that a right of pre-emption cannot be defeated by a gift 
subsequent to suit. * 

(«) Suit for rent , — A suit for rent is primarily a suit for money and does not con- 
stitute a lie pendens , for no right to immoveable property is directly and specially in 
question. This is so even when, as between a reminder and a patnidar or between a 
patnidar and a darpatnidar, the decree for rent is a charge on the property. For a suit 
for rent cannot be regarded as a suit to claim a charge on specific property (t). 

(at) Award proceedings . — Where a private award creates a charge for maintenance, 
the presentation of an application to file the award must be regarded as a plaint and the 
commencement of a Us pending (j). 

(18) Lease by a mortgagor. — As already stated a lessee from a mortgagor, on a 
lease granted pending the mortgagee's suit for sale, is not entitled to resist a claim for 
possession by the auction purchaser at the Court sale (1). In some cases it has been held 
that yearly leases by a mortgagor in possession are not within thegrule as they are not 
prejudicial to the mortgagee’s security (/). A mortgagor in possession has now a statutory 
power to lease under sec. 65A and it is submitted that a lease granted by a mortgagor 
under this statutory power pending a Buit by the mortgagee would be subject to the rules 
qf lie pendens , for otherwise it would convert the mortgagee's estrfte into one expectant 
on the term created by the lease. But where it was found that such rights could not be 
affeoted, it was held that the lease was not invalid (m). 




(19) Misdescription. — A misdescription of the land in the pleadings will prevent 
the operation of the doctrine of lis pendens (n); but not if in spite of the misdescription 
the land is sufficiently identified (o). An alienee who is aware of the identity of the 
property will be affected by lis pendens in spite of the misdescription (p). 

(20) Transferred or Otherwise dealt With.— The word “transferred” refers 
to sales, mortgages, leases and exchanges. But the meaning of the words “otherwise 
dealt with” is not so clear. They would probably include such transactions as a release 
or a surrender. They have been held to include a contract of sale (q) and a partition 
between co-defendants (r). They also apply to any collusive decree (s) or compromise (t) 
by which the title of a party is affected during the pendency of a suit, for the principle 
underlying the section is that a litigating party is exempted from taking notice of a 
title acquired during the litigation. The principle of the section has even been applied 
when in execution of a decree for an injunction to remove an obstruction to a passage. 


<0 di 


L C. 431, (*26) A..C. 191. 

(j) KsUavxi v. Parappa (1946) A.B. 207. 

(k) IHser Husain v. Sunder Ltd (1928) 60 All. 
V 908, 104 I.C. 292, ('27) A. A. 667 ; Medan 

m im silk V? WKuhcri (ini) a 
Cal. W. bTm, 17 I. 0. 1: Xagethar 
Tsumri v. Chtder Singh (1928) 2 Luok. 
669, 103 I. C. 474, (*27) A. O. 603. 

(l) SuMmmju v. Sssthmmmaju (1916) 39 Wad, 

283. 26 1.0. 232. following BedMSm v. 
Bedhamam, (1864) 7 Mad. 96, 99 : Bam 
<1W0) m L 28t 

(m) He m Chunder v. Meherej Kumoar (1989) 

A A.A. 611. ' 
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Lokmath Sahu v. Achitananda Ztet (1909> 
15 Cal. I. J. 891, 2 I.C, 86 ; WdH Bondi 
v. Tabeya Bibi (1919) 41 AH. 534, 50 
I. C. 919. 

Lokmath Sake v. Achitananda, Mere ; 
Fmkatmma v. KlunuUai (1923) 44 Mad. 
L. J. 357, 72 L C. 464, (*23) A. M. 442; 
Periatnurugappa v. Menicha (1925) 49 
Mad. L. J. 68^87 I?C. 213, (*261 AM. 50. 
Benin Krishna v. Prig* Bratojmil 26 
S3. W. XT. 36, 66 I. C. 346, <*21) A. C. 
780. 

Kubra Bibi V. Khudaija (1917) 20 O. C. 
13. 88 1. 0. 582. 

Ishsm v. Bette (1918) 37 Bom. 427, 1* 
1. 0. 885. 

Mamom Singh v.Viewi (1906) B. JU 7. 

fk v. Be 6# Khan (IMS) 3. Mi. 
(T o . 996, (*28) A, JU 403. 
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that snother obstruction has also been emoted after ths suit ' was filed, * -JkJJJJf 
other obstruction was also removed in execution, so that the plaintiff should not be 
d ftnpdl ed to file another suit («). An adoption, however, stands on a different footing 
and cannot be treated as a dealing with property pendente life (c). An admission before 
a Sub-Registrar of execution of a sale deed is not a dealing with property (to). 

(21) Involuntary alienations.— Court soles.— Section 52 is limited by sec. 2 (d), 
and, strictly speaking, does not apply to Court sales. Some old oases do 00 limit tbs 
application of the rule (&)• But it is now settled law that though the section itself may 
not apply to involuntary alienations, the principle of Its pendens applies to such aliena- 
tion. This is the effect of three Privy Counoil oases (y), and of an overwhelming mass of 
authority both before and after the pronouncements of the Privy Counoil (s). But a sale 
by the Official Receiver of the property of the insolvent is a private sale and is governe d 
by seo.52 (a). 

Illustrations . 


(1) A has mortgaged property to B. B sues A on the mortgage and obtains 
a decree for sale. While B*s suit is pending a third person obtains a money decree against 
A and the property is sold in execution of the money decree and purchased by C, 
C’s purchase is subject to lis pendens. In fact, he is the representative in interest of 
the judgment debtor A t and B* s decree can be executed against him: Radha Madhub 
Hddar v. Monohur (1888) 16 CaL 750^16 I. A. 97. 

(2) ri is a tenant oifB’s land. B mortgages the land to C. C sues B on the mort- 
gage and obtains a decree for sale. %4 purchases the land at the sale on B’s decree* While 
this mortgage suit was ponding, D purchased the land at a sale in execration of a money 
decree against B. D then sues A for rent, but as D's purchase was during the pendency 
of B’s suit A is entitled to shew that his tenancy has merged in his higher title as 
proprietor : Raj Kishen v. Radha Madhub (1874) 21 W. R. 349. 

Sales for recovery of taxes . — As to sales for the recovery of land revenue or other taxes 
there is a conflict of decisions. Sales for the recovery of land revenue under seo. 13 of 


00 Mariam Singh v. Imam Din (1934) 154 I.C. 
724, ('34) A. L. 978. 

(v) Rambhat v. Lakthman (1881) 5 Bom. 830. 
(») Rafiuddin v. Brijmohan (1913) 21 I. C. 802. 

(*) yuffur Merdha v. Bam Loll (1871) 15 W. R. 
308; Ali Shah v. Bunin (1878) 1 All. 
368. 590; Lalu Mulji v. Kashibai (1886) 
10 Bom. 400 ; Chunder Bath v. NUakant 
(1881) 8 Cal. 890. 

(r) Ritakant v. Surenh (1885) 12 Cal. 414, 12 

LA- 171 reversing Chunder Nath v. 
RUkant, supra ; Radhamadhub Holder ▼. 
Monohur (1888) 16 Cal. 758, 16 I. A. 97 : 
Matt Led v. Karrabuldin (1897) 25 Cal. 
179, 24 I. A. 170. 

(s) Reri Kiehen Mookeriee v. Radha Madhub 

(1874) 21 W. R. 849; M v. KrishnaH 
(1875) 11 Bom. H. C. 189; Lola Kali 
Prosed v. Buli (1878) 4 CaL 789 ; Panati 
v- Bison Sinah (1882) 6 Bom. 587 ; Jharoo 
Z-R4 Chunder (1885) 12 Cal. 299 ; Gobind 
Chunder v. Guru Chum (1888) 16 Cal. 94, 
07 ; Kunht Umah v. Amed (1891) 14 Mad. 
491 ; Bar Shankar v. Shoe Qovind (1889) 
28 CaL 966; Shuama Chum v. A n e mia 
Chandm (1898) SCaL W. JT. 228; Sukkdeo 
V. Jemma (1901) 22 AIL 00 ; Bgramji v. 
Chmedlal (1902) 27 Bern. 288 ; Dimnedh 
v. Shame Btbi (1901) 28 Cal. 28 : Jtef 
~ ~ ▼. Jadu Bath (1906) 11 CaL W. H. 

- r.Tritokpa (1919) 17 CaL 


W. K. 413, 18 I. C. 177; Maneingh v. 
Amantaka (1915) 28 1. C. 879; Maetjesh 
wara v. Vasudeva (1918) 40 Mad. 468, 40 
I.C. 828; Pethu Aggar v, “ ‘ 


I.C. 826: Pethu Agger v. Bemmeamro* 
vena (1917) 40 Mad. 955, 38 I. C. 778; 
Vedarhari v. Narasimha (1924) 78 1. C. 
793, (*24) A. M. 807 ; Bhaskar v. Mr 
(1924) 26 Bom. L. H. 418. 80 1. C. 452, 
(*24) A. B. 467 ; Mina AMd v. Mtmnoo 
Bid (1927) 2 Luck. 498, 102 1. C. 72,* 
(*27) A. O. 281 ; Chettyar K. Y. Firm v. 
Jamila Bibi (1929) 7 Rang. 724, 121 1. a 
792, ('30) A. R. 132 : Sestharamanuja* 
chargulu v. Venkataeubbamma (1980) 54 
Mad. 182, 127 I.C. 809, (’80) A. M. 224; 
AJatilal Pal v. Prso Ledl (1908) 18 Oil. 
W. K. 226, 8. I.C. 698 ; Maharaj Bahadur 
v. Surmdra Kami* (1914) 19 Cal. W. K. 
162, 28 I.C. 898; Vsnkatrama v. Bmgiah 
(1928) 48 Mad. L. J. 258, 77 I. C. 504, 
C28) A. M, 449: Met . Ramdulari v. 
upendra (1025) 4 Pat. 819, 90 I. 0. 261, 
C25) A. P. 148 ; Mulkh Raj v. Hanoi 
(1988) 140 L C. 584, (*83) A. L. 10: 
Ghulam Mohammad ▼. Samar CAo*d(1933) 
141 I.C. 448, CSS) A.L. 171. Moha mmad 
Sadtq v. Ghent Ram (194 8) A* h. Mat; 
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tto&ngalLaad Xaranno&lM Act, Beng. Act 11 of ISM, hare beenheld to Ip mtyMfc 
Jtotfae xuJe of Ks pendent (6), «lui the Patna High Court has said that there is no diillikeljW 
between execution sales and ssles for the realisation of Government revenue (c). Dir 
theotherhmdHhe view of the Rangoon High , Court is that it would be a dangerous 
extension of the ^petrine to ppply it to sales for the recovery of Government taxes and 
looal rotes (d). The Madias High Court has applied lie pendens to sales for the recovery 
Of Income tax; (e) and ahkari dues (/), but not to revenue sales which enforce a paramount 
, claim of the Crowi^ ( g). The Bombay High Court has applied the rule to a sale of the 
property Of an absconding offender under sec. 88 of the Code of Criminal Procedure, 
1808(A). 


If property is sold for arrears of Government revenue while proceedings in the 
execution of a money decree are pending, the rule cannot apply, for no light to 
immoveable property is in issue in the suit (i). 

# > 

Insolvency . — The doctrine of Its pendens does not apply when the defendant becomes 
insolvent during the pendency of a suit and the estate vests in the Official Assignee or 
Official Beoeiver, as the case may be. In such a case there is no transfer (j). The 
Official Assignee must be joined as a party under O. 22, r. 10 of the Code of Civil Procedure, 
otherwise he is not bound (Jfc). * 

Attachment . — An attachment creates no lien or charge on the property attached, 
and so an execution purchaser who buys the property after the suit is filed is not protected 
merely because he had attached the property before the suit wa^filed ( l ). It is submitted 
that the obiter dicta in Arumtapadmanabhaswami v. Official Receiver (m) have not altered 
the law as to the effect of an attachment. 


(22) LlS pendens In the same suit — In a case from Bombay (n) Jenkins, C.J., 
said that the doctrine “ does not defeat a purchaser under a decree or order for sale when 
; the lie pendens is the very suit in which that decree or order is passed.*' In that case 
a house which belonged to a joint family consisting of an adult and two minors was 
mortgaged by the adult member. The mortgagee got a decree for sale against all three 
and Bold the house while an appeal by the minor members was pending. The Court of 
: .;A. appeal dismissed the suit as against the minors holding that their interests were not 
affected. Nevertheless the Court held that the auction purchaser was not affected by 
Its pendens and dissented from a judgment of Phear, J. (o). This is on the principle 
that bona fide purchasers at sales by a Court having jurisdiction are not affected by a 
subsequent reversal of the decision (p). It is on this same principle that restitution 
coannot be ordered under sec. 144 of the Code of Civil Procedure against a bona fide 


(6) Bar Shankar v. She v Govind (180&) 26 Cal. 
066 : Shawani Koer v. Mathura Prasad 
(1907) 7 Cal. L. J. 1 \ Mahomed v. Hem 
Chandra (1009) 10 Cal. L. J. 690, 4 I. C. 
731. 

W Mathura Prasad v. Demi Sahu (1022) 1 Pat. 

£ 287, 290, flgXO. 826, (’22) A. P. 642. 

(d) R.M.V.VJi. Chettyor Firm v. M. Sub- 
ramaniam (1027) 6 Bang. 468, 105 I. C. 
,268, (!27) A.R. 289 ; Abdur Rauf Chotrdry 
v. 2T. P. L . S. P. Chettyar Firm (1929) 
7^Baag. 118, 118, 117 1.C, 676, (*20) A.B. 

<•) Radii Moh&dem v. Muihu Krishna (1908) 
26 Mad. 280. 
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Tttw wtq y ya v. Bamowto, supra. 

J gffl l W H t. -ffmind. (1920) 81 Bom. L. R, 
846, 116 1,C. 271, $29) A.B 300. 
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188 I.C. 97, (1980) A. N. 128. 
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for val a sale hel d by a Court having juriedtefeian (oh In a Oaloutts 
ftepoftnidar fled a suit to prevent a Court sale of A petal TOePrivy Council 
JipA the putni was not saleable ; but before that deeifton was giventhe putni h*d‘ 
e aoW, The Court held that aa the lie pendens was a different suit to,4fe*t in whioh 
tha sale had been ordered, the doo trine applied, and the sale was set aside. 

(23) Authority Of the Court. — A transfer during the pendency of the suit may 
be authorised by the Court, and the sanotion of the Court will aocept it from the rob- 
of liependens. The sanotion must be of the Court in which the suit is pending (#). 


Illustration. 


A company had mortgaged its property by first mortgage to A, and by seoond mort- 
gage to B. A filed a suit to enforce his mortgage in the High Court of Bombay making 
B a party. While that suit was pending the company went into liquidation. The 
Liquidator with the sanction of the District Court of Poona borrowed a sum of Be. 20,000 
from. A charged on the assets of the company. A obtained a decree on his mortgage and 
brought the property to sale. The sale proceeds left a surplus of Rs. 81,000 after paying 
A’s mortgage. A then olaimed to be paid the Rs. 20,000 in priority to B as the oharge 
was a dealing with the authority of the Court. The High Court held that he could not 
do so as the case was not an exception to the rule of lis pendens, for the authority of the 
District Court of Poona could not affeot orders in a suit pending in the High Court : 
MotilaX Shivlal v. Poona Cotton and Silk Manufacturing Co . (1917) 19 Bom. L.R. 802, 
41 1. C. 246. 

(23A) Sale under 0. 21, 

does not apply to sales under this 


r. 83 of the Civil Procedure Code.— Lis pendens 

rule (/). 


■;vj 


(24) Lis pendens In the Civil Procedure Code.— The rule of Us pendens is recog- 
nised in O. 21, r. 102 of the Code of Civil Procedure, whioh does not allow a transferee 
pendente lite of the judgment-debtor to make a claim in execution proceedings. But this 
bar will not apply if the transferee has a title to possession irrespective of his purchase. 
This occurs when the purchaser pendente lite is subrogated to the rights of a 
usufructuary mortgagee by redemption of a usufructuary mortgage of a date before 
i the suit (a). 

Under O. 22, r. 10, an alienee pendente lite may be joined as a party. The plaintiff 
is not bound to make him a party (i>) ; and the alienee has no absolute right to be joined 
as a party (tv). But the Court has a discretion in the matter whioh must be judicially 
exercised (x), and an alienee will ordinarily be joined as a party to enable him to protect 
his interests (y). When an assignee lite pendente is joined as a party the suit is not a new $ 
suit, but the same suit continues by or against him and if he is made a party in aa appeal 
he cannot raise any defence which his assignor could not have put forward (s). Instances 
in which an assignee pendente lite has been joined as a party will be found cited in the 
notes to O. 22, r. 10, in Mulla's Civil Procedure Code. Whether joined as a party or 
not an kognoft pendente lite of a right in immoveable property is bound by the decree. 



' V' 
% 

i 


(q) Fieri Lot v. Hanif-un-Kum (1916) 3d Ail. 

£40, 84 I.C. 80S. 

(r) Moharaj Bahadur Singh v. Svrtndr* Paratn 

( 1916^9 Cal. W.HV 16 £, 28 Lt\ 898 . 

<t) MatM Shitted v. Poona Cam* and Sith 

Me— ~ * “ 



IP 


(1940)2 K.LJ. 1U 
H.W.K. 68, 198 


..JC. 

r.set, 


(u) 

(V) 


<W) 


Met. Fatima v. Mata AH (192?) Luck. 269, > 
99 I. C. 219, ( r 26) A. O. 610. 

Umamoyi v. Tarini Prasad (1867) 7. W. H. 

226 ; Chdabchand v. Dhondi (1876) U 
Bom. H. C. 64 ; Dammar Singh r. Nark* 
addin (1889) A.W.X. 91. 

Lakthan v. Nikunjemoni (1928) 27 CsL > 
W. N. 766. 80 I. d 638, (’ft) Juft life 






* 3500 


THE TRANSFER OF TROFBBiTY ACT. 





Alter tike decree the tettifcwe pmdmU Hte If not Joined as a party, is i 
S3 tins Code of Ohrfl Procedure, e ropr ec cn tatlveof the judgment debtor kn 
relating to theexeoution, discharge or eetitihctkm of the decree (a), 
ceec (6) the pl a int i ff obtained a decaae for partition against his brother, who i 
add part of the property which was the aubjeot of the anit pendente lit a. 9$e ^ 
were not m ade parties to the suit, and alter the decree the .plaint^ filed 
suit against the purchasers to recover possession of his share, ^he Const held tito Ihe 
purchasers were not entitled to plead sec. 47 m a bar to a second suit by the dearee4|ptder 
and that ceo. 52 applied to forbid their doing so. In Another Bombay case (c), the deoree 
was for a personal injunction restraining the judgment debtor from interfering with 
the rights -of the decree-holder as owner of an immoveable property. The role of law 

debtor as an injunction does not run with the land^ff)!^ Nevertheless the Court 
in execution proceedings granted an injunction against the purchaser as he was a purchaser 
pendente lite. ' 


(25) E8toppel. — A party may be estopped from raising the plea of lie pendens . 
A, in execution of a decree against B, brought J9's property to sale and purchased it. 
At B*e instance the sale was set aside. A filed an appeal against the order setting 
aside the sole, and pending the appeal B sold the property 1 6 C. C deposited the 
amount of the deoree in Court. A withdrew this amount in full satisfaction of his 
deoree. A having elected to take the money was estopped from pleading that the sale 
to C waa subjeot to lie pendens (e). Having takeh the money, he could no longer daim 
the land. Thia is on the principle that when a litigant has two remedies which are 
alternative his adoption of one bars the other (/). r 


. 53. (l) Every transfer of immoveable property made with 

__ „ , _ . intent to defeat or delay ihe creditors of the 

” m * 8t ' transferor shall he voidable at the option of 

any creditor so defeated or delayed. 

Nothing in this subsection shall impair the rights of a 
transferee in good faith and for consideration. 


Nothing in this subsection shall affect any law for the time 
being in force relating to insolvency. 


A suit instituted by a creditor (which term indudes a decree- 
holder whether he has or has not applied for execution of his 
decree) to avoid a transfer on the ground mat it has been made 
with intent to defeat or delay the creditors of the transferor, 
shall be instituted on behalf of, or for the benefit of, alLihe 
creditors. 


<•> 
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TRANSFER IN FRAUD OF CREDITORS. 


m 


Every transfer of immoveable property made without 
ion with intent to defraud a subsequent transferee shall 
at the option of such transferee. 

* purposes of this sub-section, no transfer made without 

cqgfcidmstion shall be deemed to have been made with intent to 
wjpaud by reason only tfcat a subsequent transfer for consideration 
was made. * 




(1) Amendment.— Before the amending Aot of 1929 the section was as follows s— 
“ Every t ninri BjjN f immoveable property made with intent to defraud prior 
or subsequent transferees thereof for consideration or eo-owners or other persons 
having an interest in such property or to defeat or delay the creditors of the 
transferor, is voidable at the option of any person so defrauded or delayed. 

Where (he effect of any transfer of immoveable property is to defraud, defeat 
or delay any such person, and suoh transfer is made gratuitously or for a grossly 
inadequate consideration, the transfer may be presumed to have been made with 
suoh intent as aforesaid. 


Nothing contained in this seotion shall impair the rights of any transferee in 
good faith and for oonsideratisn.” 

* 

The section has been remodeled. The first paragraph of the old seotion referred both 
to transfers which were in fraud of other transferees and to transfers made with intent to 
defeat and delay creditors. These two oases have now been separated, subjection (I) 
referring to creditors, and sub-section (2) to other transferees. This division eliminates 
twodifffculties in the construction of the old seotion. The first difficulty was that the 
thim paragraph was inappropriate to the case where a subsequent transferee for 
consideration sought to displace a prior transferee without consideration. The second 
difficulty arose out of the words “ may be presumed.” According to English oases on the 
Statute 27 Eliz. c. 4 if a person who had made a voluntary gift or settlement of land after- 
wards sold it to another, the oonveyanoe put the voluntary gift or settlement out of 
the way, even though the purchaser had notioe of it, and operated as a conveyance of 
the estate which the transferor had before the voluntary gift or settlement (y). These 
cases were followed by Couch, C.J., in Judah v. Abdool (h) before the Transfer of Property 
Act was enacted ; and even after the Aot, Sale, J., in Joshua v. Alliance Bank of Simla (t) 
held that the words ” may be presumed ” in the second paragraph should be oonstruec^ 
in accordance with cases decided under the Elizabethan Statute as equivalent to “shall 
be presumed.” On the other hand, with reference to transfers to defeat and delay creditors 
the words have always been construed by the Courts according to their literal meaning 
as defined in see. 4 of the Indian Evidence Act. This inconsistency has been removed 
by the division of the seotion into two parts and the enactment of a special provision in 
(h%]aot paragraph of the seoond sub-section for cases of a conflict between a transfer 
without consideration and a subsequent transfer with consideration. 

The seoond paragraph of the old seotion enacted the presumption which as regards 
transfers in fraud of subsequent transferees was supposed to represent the statutory 
pnsumption of fraud which was held to arise out of 27 Eliz. o. 4. The rule was astUsd 
by Lord EUanboroogh’s judgment in Ifoed v. Manning (j) ; but in that very judgment 


(£) Doad OOeg v. Mammng <1807) • East. §9; 
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Lord Ellenborough said — “ And we oannot but tty, at at present advised, ^ 
daring the construction put on the statute, that it would have beei 
statute had avoided conveyances only against purchasers for a valuable i 
without' notice of the prior conveyance." Again in Buckle v. Mitchell (k) Grant, ! 
said — “ It must, I conceive, be assumed, that the Statute of the 27th of Elisabeth hail 
received this construction, that a voluntary settlement, however free from actual fraud* 



is by the operation of that Statute deemed fraudulent and void .against' a subsequent 
purchaser for a valuable consideration even when the purchase had been made with amoe 
of the prior voluntary settlement. I have great difficulty to persuade myself^ that the 
words of the Statute warranted, or that the purpose of it required such a construction ; 
for it is not easy to conceive, how a purchaser can be defrauded by a settlement of which 
he has notice, before he makes his purchase.” In Roeher t Williams ( l ), Malms, V.C., 
■aid — “ I concur with the view expressed by Sir William Grant in Buckle v. Mitchell (m) 
and acquiesced in by other Judges, that the law that a man who has executed a voluntary 
settlement is enabled under the Statute of the 27 Eliz. to sell the estate just as if he had 
done nothing is highly unreasonable." The Legislature eventually gave effect to this 
consensus of judicial opinion in the Voluntary Conveyances Act, 1893 (56 and 57 Viet, 
o. 21). Section 2 of that Act provided that a voluntary conveyance “ if in fact made 
bona fide and without any fraudulent intent, shall not hereafter he deemed fraudulent 
or oovinous within the meaning of the Act, 27 Eliz. c. 4 by ref son of any subsequent 
purchase for a value." This provision has now been replaced by sec. 173 (2) of the Law 
of Property Act, 1925. 


In India the application of the statutory presumption of fraud to cases under sec. 53 
was disapproved by Jenkins, G.J., in Bai Gooverbai v. Mahomed (n). Following this 
decision and the course of legislation in England the second paragraph of the old section 
has been omitted, and for it has been substituted the last paragraph of sub-section (2) 
of the new section whioh refers only to competition between transfers with and transfers 
without consideration and oloBely follows sec. 173 (2) of the Law of Property Act, 1925. 

The onus of proof when the transfer is alleged to be in fraud of creditors baa been 
left to the general law of evidenoe. 

The third paragraph of the old section was inappropriate to oases of conflict between 
a voluntary transfer and a transfer for consideration. It has therefore been reproduced in 
sub-seotion (1) of the new section with reference to transfers to defeat or delay creditors. 

The word “ prior " in the old section has been omitted. It was unnecessary, for in 
the absence of a special contract or reservation a transferor oannot prejudice the righto 
pi his transferee by any subsequent dealing with the property. This is already enacted 
in aeo. 48. 

The words “ or oo-owners or other persons having an interest therein " have also been 
omitted as superfluous. A co-owner cannot be affected by a transfer unless he has given 
bis consent. An attempt was made to give effeot to the word co-owner in an Allahabad 
oaie (o). A sharer in a village sued to pre-empt a sale of certain plots of land in the village. 
The vendor made a gift of a small share in the village to the vendee, whioh gave him 
an equal pre-emptive right and under see. 19 of the Agra Tenancy Act defeated the suit. It 
was contended that the gift was voidable under sec. 53, but the Court held that the sec- 
tion could not apply as the pre-emptor, though a sharer in the village was not a oo-ownerin 
the particular plots sold. A person having an interest in such property must neoessanly 

(*) (1812) IP Vet *100. (*) (1906) 7 Bom. L.R. 267. 

m /....I T Q Orti*. OIA oifi (©) Kwmar Nihal Singh v. Chanda Kumoar 
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having an interest at the time of the transfer (p), but even so these words 
none. A lessee or a mortgagee has a real right whieh oannot be affeoted by 
ibSeqnent transfer. An alienation by a member of a joint and undivided Hindu 
in exoess of his powers would be voidable under Hindu law. 


v The third and fourth paragraphs of Bub-section (1) are new and do not correspond 
wi^ any part of the old seotion. 

The amended section has evidently been modelled on secs. 172 and 173 of the Law 
of Property Act, 1925, whioh are as follows : — 


“ 172. (1) Save as provided in this section, every conveyance of property, 
made whether befoee or after the commencement of this Act, with intent to de ( 
fraud creditors, shallbe voidable, at the instance of any person thereby prejudiced* 


(2) This section does not affect the operation of a disentailing assurance, or 
the law of bankruptcy for the time being in force. • 


(3) This seotion does not extend to any estate or interest in property conveyed 
for valuable consideration and in good faith or upon good consideration and in 
good faith to any person not having, at the time of the conveyance, notioe of the 
intent to defraud creditors. 


173. (1) Every voluntary disposition of land made with intent to defraud 
a subsequent purchaser is voidable at the instance of that purchaser. 

(2) For the jAirposes of this section, no voluntary disposition, whenever 
made, shall be deemed to have been made with intent to defraud by reason only 
that a subsequent conveyance for valuable consideration was made, if such sub* 
sequent conveyance was made after the twenty-eighth day of June, eighteen 
hundred and ninety-three ( q ).” 


S.B 


(1A) Whether the amended section has retrospective effect.— The section is 
not specified in sec. 63 of Act 20 of 1929 as one of the sections which shall not have restroe* 
pective effect. But in the undemoted case (r ), it was assumed that it is not retrospective. 

(2) History Of the section. — The law enacted in this section dates back to two 
statutes of Elizabeth. Sub-section (1) referring to conveyances in fraud of creditors 
is derived from 13 Eliz. c. 5. Sub-section (2) referring to conveyances in fraud of sub* 
sequent transferees is derived from 27 Eliz. c. 4. « 

As to creditors — the statute 13 Eliz. o. 5 was enacted in 1571 and was entitled an 
Act against fraudulent deeds, gifts, alienations, etc. (#). The preamble and seo. 1^ 
were as follows : — 


“For the avoiding and abolishing of feigned, covinous and fraudulent 
feoffments, gifts, grants, alienations, conveyances, bonds, suits, judgments and 
executions, as well as lands and tenements as of goods and chattels, more 
commonly used and practised in these days than hath been seen or heard of 
heretofore : which feoffments, gifts, grants, alienations, conveyances, bonds, suits, 
judgments and executions, have been and are devised and contrived of malice, 
frau<h covin, collusion or guile, to the end, purpose and intent, to delay, hinder, or 
defraud creditors and others of their just and lawful actions, suits, debts, accounts, 
damages, penalties, forfeitures, heriots, mortuaries and reliefs, not only to the 
let or hindrance of the due course and execution of law and justice, but also to 
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the overthrow of all true and plain dealing, bargaining, and 
and man, without which no commonwealth or civil 



1. Be it therefore, declared, ordained and enacted, that all and 
feoffment, gift, granf, alienation, bargain, and conveyance of landa, tenements; 
hereditaments, goods and chattels, or of any of them, or of any lease, rapt, 
common, or other profit or ohazge out of the same lands, tenements, hereditaments, 
goods and chattels, or any of them, by writing or otherwise, and all and every 
bond, suit, judgment and execution at any time had or made sithence the 
beginning of the Queen’s Majesty’s reign that now is, or at any time hereafter 
to be had or made, to or for any intent or purpose before declared and expressed, 
shall be from henceforth deemed and taken (only as against that person or persons, 
his or their heirs, successors, exeoutom, administrators, and assigns, and every of 
them, whose actions, suits, debts, accounts, damages, penalties, forfeitures, 
heriots, mortuaries, and reliefs, by such guileful, covinous, or fraudulent devioee 
and practices as is aforesaid, are, shall or might be in any wise disturbed, hindered, 
delayed or defrauded) to be clearly and utterly void, frustrate, and of none effect : 
any pretence, colour, feigned consideration, expressing of use, or any other matter 
or thing to the contrary notwithstanding.' 1 * 


Section 5 was a provision saving bona fide purchases for consideration without 
notice. < 

i 

The statute 13 Eliz. c. 5 applied in the Presidency towns (t), and its principle was 
applied by the Privy Counoil in a case from the mofuissil (u). It was repealed and in 
substance re-enaoted in India by the Transfer of Property Act and in England by the 
Law of Property Act, 1925. 

The chief differences between that statute and sec. 53 of the Transfer of Property 
Aot are (1) the statute applies to goods as well as to land, while the section applies to 
immoveable property only ; and (2) the statute refers to feigned and covinous 
conveyances and to feigned consideration, so that it includes not only transfers that are 
fraudulent under sec. 53, but also bonami or colourable deeds which are not transfers at 
all and being inoperative ab initio do not require to be set aside (v). In Twyne's case (w) 
which is the leading case on the statute, the debtor secretly executed a deed transfering 
the whole of his property while a suit pgainst him was pending, but himself remained 
in possession. This was a case of a benami transfer and in English law this is expressed 
by saying that the transferee was a bare trustee. 

• 

As to purchasers — the statute 27 Eliz. c. 4 was entitled an “ Act against covinous 
and fraudulent conveyances” (x) and was passed in 1584. Seotion 2 of the statute 
was as follows : — 


2. For the remedy of which inconveniences and for the avoiding of such 
fraudulent, feigned and covinous conveyances,, gifts, grants, charges, uses and 
estates, and for the maintenance of upright and just dealing in the purchasing 
of lands, tenements and hereditaments : Be it enacted, that all and every 
conveyance, grant, charge, lease, estate, incumbranoe and limitation of use or 
uses of, in or out of any lands, tenements or other hereditaments whatsoever 
had or made at any time heretofore, sithence the beginning of the Queen’s Majesty’s 
reign, that # now is, or at any time hereafter to be had or made, for the intent and 
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*** purpose to defraud and deceive such person or persons, bodies politio or 
^ corporate, as have purchased or shall afterwards purchase, in fee-simple, tee- tail, 
for life,Jive8, or years, the same lands, tenements and hereditaments or anv part 
or parcel thereof, so formerly conveyed, granted, leased, charged, incumbered or 
limited in use, or to defraud or deceive suoh as have, or sha l l purchase any rent, 
profit or commodity in or out of the same, or any part thereof, shall be deemed 
& and taken only as against that person and persons, bodies politio and corporate, 
his and their heirs, suooessors, executors, administrators and assigns, and auainst 
all and every other person and persons lawfully having or flhimipg by, from 
or under them, or any of them which have purchased or «h«.ll hereafter so 
purchase for money, or other good consideration, the same lands, te ne ments 
or hereditaments or any part or parcel thereof or any rent, profit or commodity 
in or out of the same, to be utterly void, frustrate and of none effect, any pretenoe, 
colour, feigned consideration or expressing of any use or uses to the contraiy 
notwithstanding. * 

The statute applied in the Presidency towns (y), but was repealed and in 
substance re-enacted in India by the Transfer of Property Act, and in England by the 
Law of Property Ac^ 1925. 

As already stated (z), the statute was construed as enacting an absolute nresunmtion 
that a mere voluntary settlement becomes fraudulent and void when followed by a 
transfer for valuable consideration. This English rulo which was followed in some oases 
in India (a) was abolished by tl^e Voluntary Conveyances Act, 1893 (A)» now replaced by 
sec. 173 of the Law of Property Act, 1925, which corresponds to see. 53 (2) of 
this Act. 


The principle of sec. 53 has been adopted in tho Punjab where the Transfer 
of Property Act is not in force (c), and was also followed in Bombay before 
the Act was extended to that Presidency (d). 


(3) Transfer. — The transfers referred to in this section are transfers binding 
betwee.i the parties, but voidable in tho circumstances stated in the section (e). The 
transfer is valid until it is set aside, and must not be confused with benami or colour- 
able transfers which are merely sham transfers and not meant to operate between th# 
parties (/), In oollusive or benami transactions there is no transfer, but the property is 
merely put in a false name and generally for the purpose of defrauding creditors. As 
observed by Sir Lawrence Jenkins in Mina Kvmari v. Bijoy Singh (g) the difference is 
distinot though it is often slurred (h). Such colourable or sham deeds do not require ^o 


(y) Judah v. Abdool (1874) 22 W.lt. 00 ; Asian- 
unmissa v. Clement Dale (1872) 6 Mad. 

H. G. 455 ; Bkagwant v. Kedari (1901) 25 
Bom. 202, 208. 

(i) 8se note supra—" Amendment." 

(«(> Judah v. Abdool, eupra ; Joshua v. Alliance 
Jkmkpf Simla (1895) 22 Cal. 185-~dl*8en- 
ted from In Bai Coooerbai v. Mahomed 
(1906) 7 Bom. L.B. 267. 

(b) 58 and 57 Viet. c. 21. 

{€) Lakhrni Kanin v. Tara Singh (1901) P.B. 8 ; 
Champo v. 8hankar Dae (1912) P.B. 74, 14 

I. 0. 282 ; Ibrahim v. Simon Dae (1924) 
75 LC. 1048. (’24) A.L. 707 ; Mohammad 
Jshag v. JMommad Ymaf <192718 hah, 
544,101 LC. 172, (’27) aI. 420 ; Tapasrt 

“ » 0990)' 115 I. C. 417, (f 


(1934) 16 fab. 649. 160 I.C. 888, ('84) 


A. L. 460: Oobind Ham v. Chhogmal 
(1984) 162 1.0. 472, (’84) A.L. 181. 

(d) Hangilbhai v. Vinagak (1887) 11 Bom. 888; 

Matilal Raviehand v. Vtam JagHvandas 
(1889) 18 Bom. 484. See also Musadee 
Mahomed v. Meena AUy Mahomed (1854) 
8 M.I.A. 27 and Suba Bibi v. Balgobind 
(1881) 8 AM. 178. 

(e) Krishna Kumar v. Joi Krishna (1917) 21 

Cal. W.N. 401, 29 I.C. 890 ; Bhefwm Led 
v. Rajendra (1928) 77 I.C. lTfS?) AJP. 
584, 587; Krishna Bair. Debt Singh 
(1928) 71 LC. 409, (’28) A.N. 195. 

(/) Budhermal v. Verhamm (1948) A A. 78. 

( 9 ) (1918) 44 CaL 882, 4 / LA 28. 


(A) flee fbr InsUaoe Vde hm 4 v* Ahm .. 

27 Bom. L.B. 205. 08 IX). 878, _ 
A.B. 287: China Mai r.Qul AMmd(i9t 
i i La h. LJ. 895, 75 La n9,<*29) AX.47 
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be set aside (i), for the real title is all along with the transferor (j). They are outside 
the scope of the section (k), although they were included in the Elizabethan statute (1). 

Wakf . — A deed of wakf executed as a devise to put property out of the reach of 
creditors has been held to be a transfer to which the section applies, the Court observing 
that sec* 53 does not infringe any rule of Mahomedan law, for under that law no person 
©an make a wakf of his entire property without making arrangement for the payment 
of his debts (to). In such a case it is immaterial that the transfer is valid under the 
Mahomedan law (n). 


Surrender . — A surrender of a life-estate has been held to be a transfer under 
this section (o). 

Relinquishment . — Relinquishment by one coparcener in favour of another coparce- 
ner cannot strictly be said to be a transfer within the meaning of this section (p). 

Collusive award , — The principle of the section has been extended to a collusive 
award and decree (q), although sec. 2 (d) excludes transfers by operation of law from 
the scope of the Act (r). The Lahore High Court has applied the principle of the section 
to a collusive auard on the ground that, while sec. 2 (d) is a technical provision which 
does not bind the Courts in the Punjab, where the Act is not in forc^ yet the principle of 
sec. 53 should be followed as a rule of justice, equity and good conscience (a). 

(3A) Deed Of appointment* — The exercise of a power of appointment under a 
settlement is a voluntary transfer and the appointment will be set aside if made for the 
purpose of defeating or delaying creditors ( t ). 


(4) Voidable. — As stated above the section does not refer to benami transfers, 
•*e*, to transfers that are colourable or void. The transfers referred to in the section 
are transfers m fraud of creditors which are valid until they are avoided, and which are 
voidable at the option of any creditor defrauded, defeated or delayed. See oases cited 
under footnote (d) $ supra. If the creditor sues to avoid the transfer he must 
file a representative suit on behalf of all the creditors. See note infra “ Creditor's suit." 
Rut he may manife st an intention to avoid the transaction otherwise than by filing a 
suit, e.ff, 9 by attaching the property transferred. In Oakes v. Turquand and Harding (u), 
the House of Lords said that voidable transactions may be avoided by any open 
or unequivocal declaration of an intention to avoid them. Accordingly in a M adras 
oase (t>) Wallis, C.J., said — “ I am of opinion that it is open to the judgment-creditor by 


(i) Pdherptrmal v. Muniandi (1008) 86 Cal. 

661, 86 I.A. 08 ; Swaminma v. Rukmani 

• (1020) 66 I.C. 766 ; Alagappa v. Dasappa 

(1018) 24 Mad. L. J. 203, 18 I. C. 332; 
SaMMDOti v. Mahabir (1028) 109 1. C. 
272, (’28) A.A. 476 ; Parkash Narain v. 
Raja Birendra Rikram Singh (1081) 7 
Luck. 181, 188 I.C. 51, (’81) A.O. 888. 

(j) She © Qobind Koeri v. Ram Atray Singh 

(1088) 180 I.C. 616, (1080) A.P. 6. 

(A) Parbhu Rath v. Sartu Prasad (1040) A.A. 
407, (1040) All. 642, (1040) A.L.J. 470, 
100 1.0. 887 ; Jagadamba Panda v. Ram 
, KkUawat (1042) A.A. 344, (1942) A.L.J. 
' 809, 208 I.C. 81 ; Jamnabai v. Dattatreya 
(1086) A.B. 160, 60 Bom. 226, 88 Bom. 
L.B.. 251, 162 I.C. 260. 

(I) See note eupra " History of the section.” 

(si) Ahmad Husain v. Kallu (1020) 27 AJL LX 
460, 117 I.C. 07, (*20) A.A. 277; BiemiUah 
Seism * MMs Mi Khan (1080) 62 AB. 
7l5T 124 I. C. 722, (*80) A. A. 462; 
Mahomed AH v. BismMah Begum (1080) 
88 Bom. L. B. 166, 86 Cafw. N. 824, 
128 l.C. 647, (*80) A.PO. 256; Bar 


Prasad v. Mohammad Usman (1048) A.A. 2 
(1042) A.LX 646, 205 l.C. SO. 

(«) See Bar Prasad v. Mahomed Usman. See 


(o) Natha v. Dhunbaiji (1890) 28 Bom. 1. CT.J 

Sadhaehiv v. Trimhak (1800) 23 Bom. 146; 
Shivu Shidda v. Lakkmschand (1080) 
A.B. 490, 41 Bom. L.R. 1007 ; J yoti Prasad 
v. Bhargava (1046) All. 841. 

(p) Sunderlal v. Qursaran (1038) A.O. 66. 

(f) Akmmuttnissa J Bibi v. Mustq/d-ws-ntsea 

a!a fcss (i) * * * * * * * 9 * 61 AU< m ’ ue **3* * 


. 446 , (* 20 ) 


(r) Bamanathum v. Unniammal (1942) ( A.M. 632. 

(•) Chattru Mai v. Mt . M ajidan (1984) IS Lah. 
840, 260 I.C. 888, (%) AX. 460. 

(t) Joshua v. Alliance Bank of Simla (1805) 22 

Cal, 185. 

( u ) (1867) L.R. 2 H.L. 826. 

(e) R a maswam i Chettiar v. MdUap p a Reddtar 
(1080) 48 Mad. 760, 60 L0T047. VU .Is 
Naer a Um Lai v. St ep h en (IMS) 68 l.C. 
660, (’22) A.P. 672. 
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Virtue of sec. 63 of the Transfer of Property Act to attaoh as the property of the judgment* 
■ debtor property which has been fraudulently transferred to the claimant with intent to 
defeat or delay creditors. If he knows of the transfer when he applies for attachment,, 
the application is sufficient evidence of his intention to avoid it ; if he only hears of the 
transfer when a claim petition is preferred under 0. 21, r. 68, and still iwAfatAtu hie 
right to attach, that again is a sufficient exercise of his option to avoid.” In a case 
from Allahabad (tr) a creditor sued to reoover his debt from his debtor and joined as 
parties persons to whom the debtor had transferred his property by gift but claimed no 
relief against the donees and they were “ exempted ” from the suit. In execution of 
his decree against the debtor he attached the property transferred. The donees objected 
to the attachment and the Court held that the creditor was barred by 0. 2, r. 2, and by 
the principle of res judicata from pleading that the gift was voidable under sec. 63. The 
Court said, that the creditor had the option of accepting the transaction or avoiding 
it — once he decided to do one thing he lost the other option and could not be allowed to 
reprobate what he had approbated. ^ 

(5) Creditors.— The term creditor is correlative to debtor and signifies a person to 
whom a debt, that is a liquidated or specific sum of money is due. In its ordinary 
acceptation the term implies a person who has lent money or sold goods to another whioh 
has remained unpaid. It includes not only those who have proved their claim and 
obtained a decree aifd are designated judgment-creditors but also ordinary creditors who 
have still a claim to prove ( x ). A Mahovnedan wife is a creditor in resj>eot of her dower 
debt (y) and a genuine gift by a Mahomedan to his wife in lieu of dower, even if it isa pre- 
ference over other creditors, is not Kit by the section (z), and so is a deserted Hindu wife in 
respect of her claim for maintenance (a). But a Hindu wife is not a creditor if she is not 
entitled to separate maintenance (6). Under the statute of Elizabeth it was held that a 
volunteer under a voluntary bond is as much entitled to protection as a creditor for 
value (c). A person claiming only an unliquidated sum for damages for tort or broach 
of contract is not a creditor. An auction-purchaser who is not a decree-holder would 
not be a creditor entitled to take the benefit of the section (d). 


(6) Subsequent creditors. — The term creditor includes not only creditors at the 
tim e of the assignment but also those who subsequently become creditors (e). With 
reference to the statute 13 Eliz. c. 5 Lord Hardwick said — “ It is not necessary that a 
man should actually be indebted at the time he enters into a voluntary settlement ; to 
make it fraudulent ; for if a man does it with a view to his being indebted at a future 
time it is equally fraudulent, and ought *to be set aside ” (f )• A man who 
contemplates going into trade cannot on the eve of his doing so, take the bulk of his 


(to) Sachiianand v. Radhapat (1928) 26 All. 
L.J. 524, 116 I.C. 86, (’28) A.A. 284. 

(*) Iehvsur v. Deear (1908) 27 Bom. 146 ; China 
Mol v. Gal Ahmad (1928) 5 Lab. L. J. 485, 
73 I.C. 719, (*28) A.L. 478 ; Basse River 
SUver Minina Co. v. Atwell (1369) 7 Sq. 
847 ; Fait Mi v. Harkuar (1923) 77 I.C. 
60. (*28) A. N. 334 ; Gamu ▼. Nathu 
(1923) 96 LC. 356, (*26) A.N. 494. 

(y) Baba Bibi v. Balgobind (1386) 6 All. 178; 
Bibi Saira vTIibi SuUman (1921) 63 I.C. 
111, (*21) A.P. 395; Umroo Singh v. 
Kami Fatima (1901) A.WJST. 67 ; Met. 
Amins Bibi v. Shaikh Muhmmad Ibrahim 
(1929M Lock. 348, 114 1.0. 504, (’29) 

(i) Ml. Balsam Bibi v. Shim* Suniertal (1936) 
JLA.600, (1986) A.LJ. 1027, 164 LC. 616; 
Bamnkwnr Bath v. Aft. Aftab Begam 
<1986) AJL 803, (1986) A.LJ. 966, 166 
LC. 56; Baneidhar v. Naomi Johan (1988) 
A.O 44; Aft. Batina Khatan v. Aft. 


(а) 
(&) 

( б ) 
(<0 

<•> 


</> 


Abida Khatun (1937) A. A. 39 ; Fagir Box 
v. Thakur Prasad (1941) A.O. 467. 
Meenakshi Ammal v. Ammini Ammal (1927) 
101 l.C. 610, (*27) A.M. 667. 

Brij Raj v. Ram Dayol (1982) 7 Lsh. 411, 
136 l.C. 869, (’32) A.O. 40. 

Adames v. Hallett (1868) L.&. 6 Bq. 468. 

Bai Hakimbu v. Daaabhai Rugnath (1989) 
A.B. 508, 41 Bom. L.1L. 11047186 LC. 656. 

Booeeinbhai v. Haji BemaU (1908) 6 Bom. 
L.E. 256 ; Thomas PiUat v. Mu thw wm a n 
CheUiar^mO) 88 Usd. 206, 4* LC. 801: 
Bam Chand v. Mathura Chamd (1921) 19 
AH. LJ. 299, 60 LC. 896, (*21) AJL Ms 
Rajagopala Chsttg v. Sivagami (1924) M.W. 
BVaSoTS LC. 945 (*24) A. 1 C 776; 
Bam Daev. Debu (193$) 28 AH. LJ. m€ 
128 I.C. 486, (’80) *AA. 610; Marti 
Motiram v. Bsumchand (1946) AJ. 187. 

Stileman v. Ashdown (174 6) SAtk.477, 480. 
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prop erty out of the reach of those who may become Us creditors (g). But a voluntary 
settlement made bonaf de by a person who has ample means outside it to pay his present 
debts, is not void because it is found afterwards to defeat or delay future 
creditors (*). 


Illustrations. 

•* 

(1) A man of extravagant and dissolute habits was persuaded to reform and make 
a settlement of his property on his wife and children. He subsequently relapsed and 
incurred debts. The settlement was held not to be voidable by the subsequent creditors : 
Ebrahim v. Foolbai (1902) 20 Bom. 577. 

(2) A obtained a decree against B for the possession of oert&in properties and 
mesne profits estimated at Bs. 10,000. B, a month later, executed a deed of trust settling 
all the property of which he was then possessed on his wife and ohildren. The settlement 
was voidable under sec. 53 : Naur atari Lai v. Stephen (1922) 68 1.C. 369, (’22) A.P. 572. 

The distinction between the two illustrations is that in the first the settlor was not 
in debt at the time of the settlement and the creditors were subsequent creditors, while 
in the seoond, the settlor was in embarrassed circumstances at the time of the settlement 
and a present creditor was defeated. 

(7) Immoveable property. — The seotion does not apply to nloveable property (t) 
but the principle of the seotion was extended to a case of an assignment of a decree when 
a considerable part of the consideration was secretly reserved for the benefit of the 
assignor ( j). The statute 13 Eliz. o. 5 included moveable property. ( „ The principle of the 
Elizabethan Statute was applied to a transfer of moveable property by the Privy 
Council (k) and the Rangoon High Court has applied sec. 53 to moveables as a rule of 
justice, equity and good conscience (2). 


(8) Defeat or delay creditors. — Both this section and seotion 1 of the Elizabethan 
Statute say “ creditors " and not “ creditor.'* The intention must be to defeat or delay 
creditors generally, and not to perfer one creditor to another (m). With reference to the 
statute of Elizabeth Jessel, M.R., said in Middleton v. Pollock (n) — " The meaning of 
the statute is that the debtor must not retain a benefit for himself. It has no regard 
whatever to the question of preference or priority amongst the creditors of the debtor." 
This was followed by the Privy Counoil in Musahar Sahu v. Hakim Lai (o), where the 
following passage occurs in the judgment of Lord Wrenbury — “ As a matter of law their 
Lordships take* it to be dear that in a case in whioh no consideration of the law of 
bankruptcy applies there is nothing to prevent a debtor paying one creditor in full 
and leaving others unpaid although the result may be that the rest of his assets will be 


(j?) Mackay v. Douglas (1872) 14 Eq. 106 ; Re 
Butterworth , Ex parte Russell (1882) 10 
Ch. D. 588 ; Mohammad Ishaq v. Moham- 
mad Yusaf (1027) 8 Lah. 544, 101 I.C. 
172, (*27) A.L. 420. 

(h) In re Lane Fox, Ex parte OimUetl (1000) 
2 B. 508 : Sadashiv v. Trimbak (1800) 
28 Bom. 140, 166. 

(<) Chidambaram v, Sami Aiyar (1007) 30 
Mad. 6, but see Motilal v. Eashtbai (1038) 
A.N. 240. 

(j) Chidambaram v, Srinivasa (1014) 87 Mad. 
227, 28 I.C. 714 P.C. 

(Ir) Abdoot Bye v. Mir Mohamed (1883) 10 Cal. 
616, 11 LA. 10. 

(i l ) Ah Foon v. Boe Lai Pat (1082) 0 Rang. 614, 
185 T.C. 651. (*82) A.B. 18. 

<m) Bhagwant v. Kedarx (1001) 26 Bom. 202; 
Amarcham^vTVokfd (1008) 5 Bom. L.B. 
142. 

<n) (1876) 2 Ch. D. 104, 108 ; Olegg v. Bromley 

(1012) 8 K.B. 474 ; In re uSyds Furniture 


Palace Ld . (1026) 1 Ch. 858. 

(o) (1016) 43 Cal. 52L 48 I.A. 104, 82 I.C. 848 
P.C. affirming Hakim Lai v. Mooshahar 
Sahu (1007) 84 Cal. 000 ; Sotema Bibi ▼. 
Hafez Mohammad H ossein (1027) 64 OaL 
687, 104 I.C. 883, (’27) A.C. 886; MaPum 
May v. S. R. M. M. A . Ohettyar Firm 

2 020) 7 Bang. 624, 66 I.A. 870, (*20) 
.PC. 270 ;Labhu Ram v. Ohamu (1020) 
11 Lah. LJ. 261, 116 LC. 817, (*20) A.L. 
400; Atmaram v. Dayaram (1020) 115 
LC. 880, (*20) A.8. 04; MdL Amina Bibi 
y. Shaikh Muhammad Ihrah&n (1020) 
4 Luck. 848, 114 LO. 504, (*20) A.0. 620 : 
Thakur Badri v. Hoxari Singh (1080) 
5 Luck 625, 126 1.C. 168, (*50) A.O. 08 ; 
Kate y. RaddMr (1018) 21 O.C. 07. 46 
LC. 880: UUamrao v. mmgmvm (1082) 
186 I.C. 287, (*82) A.H 88; Yan San Mai 
y. V Mm tin (1088) 146 1 LC. 880, (*88) 
A.B. 162: Harayana y. Official Reeeimr 
(1934) 1S6 LC. 839 (*34) XX. 394. 
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in w fficiun t to provide for the payment of the reet of his debts. The law is, in their 
Lordships’ opinion, rightly stated by P&Ues, O.B., in Inn Morons# (p ), where he says — 
The right of the creditors taken as a whole is that all the property of the debtor should 
be applied in payment of demands of them or some of them, without any portion of it 
being parted with without consideration cur reserved or retained by the debtor to their 
prejudice. Now, it follows from this, that seourity given by a debtor to one creditor 
upon a portion of or upon all his property (although the effect of it, even the intent 
of the debtor in making it, may bo to defeat an expected execution of another creditor) 
is not a fraud within the statute ; because notwithstanding such an act, the entire 
property remains available for the creditors, or some or one of them, and as the statute 
gives no right of rateable distribution the right of the creditors by buoIi act is not invaded, 
or affected. The transfer which defeats or delays creditors is not an instrument which 
prefers one oreditor to another but an instrument, which removes property from the 
creditors to the benefit of the debtor. Tho debtor must not retain a benefit for himself. 
He may pay one oreditor and leave another unpaid : Middleton v. Pollock ( 7 ). So soon 
as it is found that the transfer here impeached was made for adequate consideration in 
satisfaction of genuine debts and without reservation of any benefit to the debtor, it 
follows that no ground for impeaching it lies in the fact that the plaintiff who also was a 
oreditor was a loser by payment being made to this preferred creditor — there being 
in the case no questlbn of bankruptcy.” 

This case is now the leading oase in India on the question of preference, and the facts 
of it are sufficiently remarkable, fgr the debtor filed an affidavit that he did not intend 
to transfer his properties and nevertheless transferred them during the pondenoy of the 
suit to another creditor in Batigfaction of another debt. The first creditor was grossly 
deoeived, but his case was not within the section, for as Sir Lawrenoe Jenkins said in 
delivering the judgment of the Board in Mina Kumari v. Bijoy Singh (r), “ A debtor, for 
all that is contained in sec. 53 of the Transfer of Property Aofc, may pay his debts in any 
order he pleases and prefer any creditor he chooses.” A debtor may therefore oonvey 
property to any oreditor in satisfaction of the debt due to him even -though the 
transfer is effected to avoid an impending execution by another oreditor («). 

Illustration s. 

(1) A was a creditor of B and in December 1900 filed a suit to recover his debt. 
During the pendency of the suit in January 1901 he applied for an attachment before 
judgment of certain properties of B. In February B filed an affidavit that he had no 
intention of alienating his properties and the application of A was accordingly dismissed. 
Nevertheless in September B sold the properties to another creditor. The sale defeated 
A but as it was for adequate consideration and in satisfaction of a genuine debt, yd 
as the debtor reserved no benefit for himself, it was a oase of one creditor being preferred 
to the detriment of another and the sale was not voidable under sec. 63 : Musahur Sahu 
v. Hakim Lai (1915) 43 CaL 521 43 I. A. 104, 32 1.0. 343 P. C. 


&n 


If/ - 1Ir ’ 2 ‘ 7jt 


2 Ch. 104. Mila v. Mongol Ram 
(1983) A.L. 160, 179 LC. 267; Fagir Rux 


v. Thakur Prasad (1941) A.O. 467. 

(r) (1916) 44 Csl. 602, 44 I. A. 72, 40 I.Q, 
242. CIO) A.PC 2S0 s Mt. Amina Bibi 


242. CIO) 

114 LC. 604, C29) A. O, 
Jmamalai MudSSyar v. South 


Export Co.^j 1910)68 


Hfmfnffiw 
U0) 38 Mad. 384, 6 LC. 88 ; 


4 

Indian 


MuUdah ChAtg v. Palamoppa Chatty 





(«) Mina Kumari v. Bijoy Singh (1910) 44 GaJ. 
, 40 LC. 242, CIO) A.PC. 


002, 44 I .A. 72, 4 
238 * Mohammad 1 


•Rina Begum ▼. 
r (1906) 29 Bom. 428; Bash 
Mohan ▼. KrUodat (1918) 22 Ctl. W. JL 
982, 47 LC 412 ; VJ>.L. Firm v. E.K*8. 
M. Chsttyar Firm (1938) 140 LG. 964, 
CSS) aX 109 : Baga Bam v. Nadir 
Chand (1934) (’*4) AX. 810; Mahaiss 
Lai Jurnla Prasad v. MU Bibi Hmdnm 
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(2) A obtained a decree for his debt against a debtor B. In execution of the decree 
the debtor’s property was attached on the 23rd August and sold to C. Before the attach* 
ment on the 13th J uly, B had sold the property to a relation D in part satisfaction of a debt 
due to her. B of set purpose gave preference to a creditor with whom he was connected 
by family ties but this was nokfraudulent under the section, for a debtor may pay his debts 
in any order he pleases and prefer any creditor he chooses if no question of bankruptcy 
is involved. D was therefore entitled to possession of the property as against G : Mina 
Kumari v. Bijoy Singh (1916) 44 Cal. 662 44 I.A. 72, 40 1.C. 242 P. C. ; Jagoba v. Anandrao 
(1936) 167 I. C. 449, (1937) A. N. 9; Qharboya Bhimji v. Deodatla Be Aari (1937) Nag. 462, 
172 1. C. 289 (1937) A. N. 400 ; Bam Batan v. Akhtari Begam (1939) 14 Luck. 621, 181 1. C. 
181 (1939) A. 0. 230. 

(3) A creditor obtained a money deoree against a Mahomedan. A week later in 
order to defeat the decree-holder the judgment debtor transferred his property to his wife 
for her dower. As a dower debt was due to the wife at the time of the transfer the case was 
one of preference and the transfer was not voidable : Khodija Bibi v. Shah Muhammad 
Zdhir (1901) All. W. N. 64 ; Mat. Amina Bibi v. Shaikh Muhammad Ibrahim (1929) 4 
Luck. 343, 114 1. C. 504, *(’29) A. 0. 520. Kasturchand v. Mt. Wazir Begum (1937)Nag. 291, 
167 1. C. 48, (1937) A. N. I. and the other oases (t) supra. 

Even in a case before the Act the Allahabad High Court held that a genuine sale for 
good and valid consideration to one oreditor, even if effeoted to defeat and delay another 
creditor, apart from oases in which either insolvency^ or bankruptcy is involved, is not 
voidable (u). ♦ 

But the debtor must not reserve any benefit for himseli (v). If the debtor sells property 
to another oreditor to discharge the debt due to him and the price realized is considerably 
in excess of the debt discharged (w), or if a fictitious debt is included in the consideration (x) 
this would be evidenoe of an intent to defraud creditors generally. In the case of a 
fictitious debt the money is retained by the transferee for the benefit of the debtor. 
Again if more property is Bold than is necessary the conversion of land into oash enables 
the debtor to keep property out of the reach of the creditors (y). Mere inadequacy of the 
consideration may not by itself be sufficient to make the transaction voidable (z). » 


Illustration . 

A , a trader at J ubbulpore, was in embarrassed circumstances. He purchased a stamp 
paper at Agra and secretly executed a usufructuary mortgage of all his property to his 
unde B, the consideration being a fictitious book debt. One of the terms of the mort- 
gage was that B should out of the usufruct pay allowances to the wife and children of A • 
The mortgage was voidable under sec. 53, for it put all A’s property out of the reach 
•of his creditors and reserved a benefit for A. Moreover the secrecy with whioh the 
transaction was effeoted was evidenoe of fraudulent intention : Ghantam Das v. Uma 
Ptrthad (1919) 21 Bom. L. R. 472, 50 1.C. 264 P.C. 


(f) MU KuUum Bib* v. Shim* SumMerM <1086) 
A. A. 600, (1086) A. L. J. 1027, 164 I.G. 
615 ; RamtMhwar Nath v. MU Aftab Begum 
(1086) A. A. 80S, (1086) A. L. J. 066, 166. 
1.0. 66; BantidMar v. Na/md Johan (1088) 
A. O. 44, Mt. Scrum Khatyn v. Mt. 
Abida KhaHm (1087) A. A. 80 ; Fagir Box 
v. Thakur Prasad (1041) A. 0. 457. 
in) Suba Bibi v. Batgobind Bat (1886) 8 All. 
178 citing Woej v. Dixit (1845) 7 Q.B. 802. 

<c) Bai HatCktu v. Dayabhai Rngnath (1080) 
A.B. 508, 41 BoslLe. 11047185 1.C. 655. 
<«p) Bmifa Bibi v. Pm m am m a (1007) 17 Mad. 
L. J. 11 ; Vievamda ,v. Baja Venkata 


(1027) Mad. W. X. 1, 00 I.C. 700, f27) 
A. M. 278; cf . Chidambaram v. Sami 
(1007) 80 Mad. 6 on app ; Chidambaram 
v. Srinttaea (1014) 87 Mad. 227, 28 1.0. 


7HP.C. 


<*) Narayana v. Viraraghcmn (1000) 28 Mad. 
184; Bmdfit Bibi v. Ptmmmma, eupra. 

* tRWiqsi arefck 

InUtm Report Co. (1*10) » MML W, 5 
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<*> 
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The question whether a transfer was made with intent to defeat or delay oreditors S» tt 
is a mixed question of law and fact, and an erroneous view of the law will ritiate a finding 
of fact (a). In a Madras case (6) the lower Court had found that the husband had sold 
property in order to defeat his wife's claim for arrears of maintenance. On appeal It 
was urged that there was other property sufficient to satisfy the wife's claim. The 
High Court said that in view of the finding of the lower Court it was unnecessary to 
consider this contention. It is submitted that this is inoorreet and that the High Court 
should have considered all the facts and decided the issue as one of law. In another 
case (c) it was said that the Court should consider whether the other property of the 
debtor was of sufficient amount and easily available. 

If there is no question of preference* an intention to defeat creditors generally may 
be inferred from an intention to defeat a particular creditor (d). 

(9) No presumption Of fraud. — The old section enaoted a presumption of an in* 
tention to defeat or delay creditors when the transfer was mgde gratuitously* i.e.* without 
consideration or for a grossly inadequate consideration (e). The omission of this presump- 
tion is in aooord with the course of decisions in English law (/). In SpireU v. Willows [g) 

Lord Westbury had said that a voluntary settlement which had the effect of defeating or 
delaying creditors existing at the date of the settlement is presumed to have been made 
with that intent* bq£ that if the oreditors were subsequent oreditors it was necessary to 
prove either express intent to delay* hinder or defraud oreditors or that the settlement 
reduced the settlor to a state of insolvency. Again in Freeman v. Pope ( k ) Lord Hatherley 
had said that it was not necessary Vo prove any actual intention to defeat or delay creditors 
where the facts were luch as to shew that the necessary consequence of what was done 
was to defeat or delay them. aBut in Ex parte Mercer , Be Wise (t) Lord Esher said that 
this was a “ monstrous proposition " for “ if other circumstances make you believe that 
the man did not intend to do that which you are asked to find that he did intend, to say 
that because that was the necessary result of what he did* you must find, contrary to the 
other evidence, that he did actually intend to do it is to ask one to find that to be a faot 
whioh one really believes to be untrue in fact." This case was cited with approval by 
the Court of Appeal in In re Holland , Gregg v. Holland (j), where Vaughan Williams, L.J.* 
said — “ I think that in each case you must look at the whole of the oircumstanoes sur- 
rounding the execution of the conveyance, and then ask yourself the question whether 
the conveyance was in fact executed with the intent to defeat and delay creditors." This 
is the rule that had been laid down in Thompson v. Webster (k) by Kindersley, V.C.* in 
the following terms — “ It is not necessary, ii^ order to set aside a voluntary deed* that 
the settlor should be actually in a state of insolvency. The principle now established 
is this. The language of the Act being, that any conveyance of property is void against 
creditors if it is made with intent to defeat, hinder or delay creditors, the Court is to deside 
in each particular case, whether, on all the circumstances, it can come to the conclusion 
that the intention of the settlor, in making the settlement was to defeat, hinder or delay 
his oreditors." 


(а) Ishan Ckundsr v. Bishu (1897) 24 Cal. 

826 ; Amina Bibi v. Mohammad Ibrahim 
(1928) 6 O.WJg. 1077, 114 I.C. 601. 

(б) Mssnakshi Ammal v. Ammani Ammal 

(1927) 101 LC. 610, (’27) ▲. M. 667. 

<*) (1929) 116 I.C. 816, 

(<2) See for instance Fakira v. Majho (1917) 
2 Pat. LJ. 646, 40 LC. 686 ; Mala Ram v. 
Jis sand a (1928) 4 Lah. 211* 72 1.0. 462* 
(*28) A L 428 : Ak n m munissa Bibi v. 
Mnknfimnina BM (1929) 61 AIL 686. 116 

5 Bang. 668, 106 1.0. 682, (’28) A. A. 1. 
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U) 
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A L. 420. 


Ishaq v. Mohammad Tusaf 
Lah. 644, 101 1.0. 172, (*27) 


Maung Than v. U. Po (1984) (*84) AP.262. 
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(1870) 6 Oh. App. 688. 
(1886) 17 Q.B.D. 2(0,296. 
(ltM)SCh.M0»8TS. * • 

(IHU t Dnw.M8. 6U j 
(UM)l* App Cm. 469. 





268 


THE TRANSFER OF PROPERTY ACT. 


S.S3 


Illustration* 

A captain of a merchant ship married a lady in Hongkong in May. In the follow- 
ing October he reeeived by the same post news that he had been left a legacy of £600, 
and that another lady had filed a suit for damages for breach of promise of marriage. 
The captain immediately executed a voluntary settlement of the £500 on his wife and 
children. The suit ended in an award of £500 for damages and the captain was declared 
bankrupt. Had the case been governed by the old section 53 of the Transfer of Property 
Aot, there would have been a presumption that the voluntary settlement was in fraud of 
creditors. But under the English law which corresponds with the present section, the 
Court finding that the captain had no debts at the time of the settlemedt and could not 
have foreseen vindictive damages accepted his word that the settlement was made bona 
fide : Ex parte Mercer , In re Wise (1886), 17 Q.B.D. 290. 


The Privy Council in a case from Nagpur proceeded on the same principle. A 
debtor executed a usufructuary mortgage of all his property to his uncle at a time when 
his creditors had filed suits «€or the recovery of their debts. The creditors attached 
the property and the mortgagee’s claim to release the property from attachment was 
dismissed. The mortgagee then sued to establish his title. The suit was decreed by 
the District Judge but dismissed by the Judicial Commissioner. On appeal the Privy 
Council in a judgment delivered by Mr. Ameer Ali said — “The District Judge rightly 
threw on the plaintiff the onus of establishing that the transaction wa^entered into in good 
faith. In dealing with the case, however, he seems to have fallen into an error. He 
took each fact which militated against the bona fides of the mortgage separated from 
the rest of the facts and proceeded to demonstrate that it was quite consistent with good 
faith and by this prooess he arrived at the conclusion to which their Lordships have 
referred. The course adopted by the Distriot Judge wts patently erroneous ; for in a 
case like the present it is essentially necessary that the facts should be considered in 
relation to each other and weighed as a whole (I).*' This case appears to have been, 
decided under sec. 53 for the judgment stressed the fact that a benefit was reserved 
for the debtor as the mortgagee covenanted to pay out of the usufruct allowances to 
members of the debtor’s family. But even if the case was one of a benami or colourable 
transaction, the rule of evidence would be the same. The onus was on the transferee in 
this case to prove the bona fides of the transaction, as he was suing to establish his title. 
If, however, a creditor were suing to impeach a transfer the onus would be on him to 
prove that it was in fraud of creditors as it would be if he were impeaching a benami 
transfer (m). 


Under the general law, if creditors sub to avoid a transfer the burden of proving 
that it is a fraud on the creditors rests on them (n). But as pointed out by the Privy 
Council in Mina Kumari v. Bijoy Singh (o) however suspicious a transaction may be, the 
Court's derision must rest not upon suspicion, but on legal grounds established by legal 
testimony. The burden initially lies on the creditors to make out a case under this section, 
but when they have proved facts which are sufficiently to show pritna facie that the in- 
tention of the debtor was to defeat or delay the creditors, it is for the debtor to meet the 
case and to explain the facts (p). 

The present section leaves the question of intention to be determined according to 
the general law of evidence. But according to that law a man is presumed to intend the 
natural oansequenoes of his acts and fraud must necessarily be proved by circumstantial 


(0 21 Bom. 


<m) 

in) 

<©) 


I*. B. 472, 50 l.C. 354 P. 
Mm&M 
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■afldeiioe (?). Therefore even under the new section it would be evidenoe of a fraudulent 
Intention if a debtor made a voluntary settlement, or a transfer for a grossly inadequate 
consideration without reserving sufficient property for the payment of his debts ; so also 
if he put all his property out of the reach of those who might become his creditors before 
em b a r kin g on a hazardous enterprise. But every suoh case would depend upon its own 
circu mstanc es and in all oases it is a question of fact whether the transaction is bona fide 
or a contrivance to defraud creditors (r). 


The facts whioh militate against the bona fides of a transaction and whose cumulative 
effect is proof of fraud are many and various. Secrecy ii a badge of fraud (s), while 
notoriety rebuts a presumption of fraud (t). A gift by a Hindu father of ancestral 
property to his grandchildren, with the assent of the son who had received consideration 
by payment of his debts, though mode to screen the property from subsequent creditors 
is not fraudulent. The Privy Counoil said : “ That it was intended to save the ancestral 
property from being wasted by the vices and extravagance of Udey Narain (the son) 
is openly avowed on the face of the deed. But such an intention is not fraudulent. It 
may be carried into effect by honest means. And people who mean to effect such a 
design by fraud are not likely to put it in the forefront of an instrument which must 
be registered, whioh may easily be discovered by persons interested to inquire about the 
property, and to whi<jjh attention is likely to be drawn by the consequent mutation of 
names after public notice and a change of management ” (w). It is some evidence of 
fraud that a time-barred debt is set up as part of the consideration for the transfer ; 
but though this is an element to be tyken into consideration it is not so strongly suggestive 
of fraud as the fact that the debt never existed (v). It is evidenoe of a fraudulent 
intention that the transferor is jn embarrassed circumstances and the transaction is 
between relations (w), or that the transfer was a mere cloak for retaining a benefit for the 
transferor (x). But these are all facts to be considered along with other ciroumstanoce 
of the case (y). The mere fact that debts are due from the transferor is not also sufficient 
to establish a fraudulent intention (2). In Muthiah Chetti v. Palaniappa OheUi (a) 
the Privy Council held that a mortgage executed by a debtor to a relation in discharge of 
bona fide debts was a piece of family policy not contrary to law although it was effected 
during the pendency of a suit by another creditor. When there were no present debts 
a sale to a daughter was upheld against subsequent creditors and payment of oonsi- 
• deration was presumed (6). 

Illustrations. 


(1) A sued B for debt. B obtained an adjournment and during the adjournment 
sold her land go her sister C. li allowed the suit to be decreed tx parte and when A 
attached the land C objected that it was hers. B professed to have sold the land to 
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nlse money to pay a debt but no demand bad been made for payment of tfafe debt, and 
B was not solely liable for ita payment. The sale was held to be voidable as in fraud 
of creditors: R. R, 0 . 0 . Chettyar Firm v. Ma Sein Yin (1027) 5 Rang. 688, 106- 
LC. 582, (’28) A.R. 1. 

(2) A creditor had obtained a decree against a widow who has a life-interest in 
property left to her by her husband. The widow in order to put the property out 
of the reach of the oreditor surrendered her interest to her son. • The surrender was 
voidable under this section : Natka v. Dhunbaiji (1899) 23 Bom. 1. 

(8)* A being in embarrassed circumstances wished to convert his property 
into cash so as to conceal it from his creditors. B being aware of A 9 s object 
assisted him by purchasing the property. The sale was voidable under 
this section : PaJamalai Mudaliyar v. The South Indian Export Co, (1910) 33 
Mad. 334, 6. 1.C. 33. 

Under Hindu law detfU take precedence over a right of maintenance, and under the 
old section a gift by a Hindu of all his property to his wife, and children was set aside 
when he became insolvent a few years later (c). Such a gift, leaving nothing for the 
payment of present debts would no boubt be voidable also under the present section. 
But where a Hindu made a settlement of one sixth of his property on his wife after pro- 
viding for the payment of family debts the settlement was held not to be voidable 
by subsequent creditors (d). 



(10) Partition. — The section has been applied to oases of partition (e). A partition is 
not actually a transfer of property but is analogous to an exchange. Mookerjee, J., in 
a Calcutta case (/ ) said that partition signifies “ the sunender of a portion of a joint right 
in exchange for a similar right from the co-sharer." Spencer, J., in a Madras oase (g) said 
that a partition “ effeots a change in the mode of enjoyment of property but is not an act 
of conveying property from one living person to another." But the preponderance of 
authority is in favour of a partition being treated as a transfer for the purposes of sec. 53. 
The correct view, it is submitted, is that a partition is not a transfer and therefore not 
strictly within this section but the principle of the Section applies to a fraudulent parti- 
tion. Where the object of the partition is not merely to give a sharer his rightful share 
in the family property, but to effect the partition in such a way that such sharer would 
be able to defeat the creditors, t.e. to say, to allot to him properties which the creditors 
would not be able to touch and which he would be able to keep for himself, it is clearly a 
transaction which fulfils the requirements of this section ( h ). A reference to arbitration 
which led to an award and decree for partition by which the father received an allowance 
in lieu of his share in the family property was held not to be voidable under this section as 
t&ere were no debts at the time of the reference and theobjeot was not to defeat creditors 
but to safeguard the interest of aminor son (i). A partition which does not provide for the 
paymentof aHindufather’s debt is mala fide and may be avoided by a oreditor in proceedings 
in executition of a decree against the father (j), But a partition of joint family property 
between a Hindu father and his son is not voidable under sec. 53, if it is made to avoid 
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attachment- by a creditor of the father ( k). There is nothing fraudulent in the son exercis- 
ing his right of partition to save his share of the property (?). 

(10A) Assignment between partners.— Under the Statute of Elisabeth an 
assignment by an outgoing partner of his share.to the continuing partner in consideration 
of a covenant for the payment of the partnership debts when both the partners and 
the partnership were insolvent was set aside as calculated to delay the creditors both of 
the partnership and of the partners (m). 

(11) Transferee In good faith and for consideration*— The meaningof theseoond 
paragraph of sub-section (1) is that if a person aoquires property for value and in good 
faith, that is without being a party to any design on the part of the transferor to defeat 
or delay creditors, his rights will not be affected by the section although the transferor's 
intention may have been fraudulent (n). In a judgment approved by the Privy Couneil 
(o) the Madras High Court said that both under the Statute 13 Bftiz. o. 5 and under see. 53 of 
the Transfer of Property Act “ good faith as well as consideration is made, in terms, an 
essential condition of the validity of the transfer.” The judgment quotes a passage 
from Twyne'n case (p) where Lord Coke said “ a good consideration doth not suffice if 
it be not also bona fide." There are many Indian decisions to the same effect ( q ). If 
the transferee is awartSof the fraudulent intention of the transferor and aids and abets 
it the transfer is voidable (r). The knowledge and intention of the transferee are the 
determining factors (s). If the vendor’s intention was to convert his immoveable pro* 
perfcy into cash so as to put it out of the reach of his creditors and the vendee was aware 
of th$t intention, the «>ale would be voidable although the consideration was paid (0* 
But if the vendee was not a part$ to tho fraud the sale would be valid (a), even if the 
vendee were aware of an impending execution (v). A debtor created a charge on two 
houses for the maintenance of his son’s wife in pursuance of an ante-nuptial agreement. 
But although the evidence showed that his intention was to defraud his creditors, the 
charge was not set aside as there was no proof that his daughter-in-law was a party to 
the fraud (i r). But in a case where the wife was a party to the fraud and the oelebra- 
tion of the marriage was part of a scheme to protect the property against creditors, the 
consideration of marriage was held to be insufficient to support the settlement (as). In 
a case from Allahabad (y) the first wife of a Mahomedan filed a suit for dower. Five 
days later the husband transferred his property to his second wife for her dower. The 
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in Court laid that the transfer was voidable if the second wile oombined with her husband 
with the improper object of defeating the first wife’s claim. It is submitted, however, 
that the second wife was a creditor for her dower and that her primary object must 
have been to secure her own dower and the case was merely one of preference. 

A preference of one creditor to another, even though fraudulent in the law of bank- 
ruptcy, is not fraudulent under this section. A creditor is a transferee in good faith 
if the transfer is made in satisfaction of his debt even though he is aware that proceedings 
have been taken by another creditor for the recovery of his debt, for his primary objeot 
is to protect himself and not to defeat other creditors (z). Therefore if a transfer is to a 
creditor in satisfaction of a pre-existing debt, no question of good faith arises (a). 

A transferee who has constructive notice of .a fraud is not a transferee in good faith. 
In a Madras case (6), the creditor A had obtained a decree against his debtor B, and 
attached B * s property. B had previously sold the property to 0, who preferred an 
objection to the attachment which was allowed. 0 then sold it to D who purchased on 
the faith of the order allowing 0’s objection. A filed a suit and obtained a declaration 
that the sale to 0 was in fraud of creditors. The Court also held that D was not a trans- 
feree in good faith. He had seen the order on 0’s objection which showed that title 
would be decided in the suit which A was to file ; and yet he made no inquiry of A. 

It appears from the case last cited that the protection extends to an innocent pur- 
chaser from a transferee who was a party to a fraud on creditors. Decisions under the 
statute of Elisabeth support this conclusion. Whfen a man in debt executed a deed of 
gift of his furniture in favour of his wife, who a fortnight after a creditor’s decree, granted 
a bill of sale of the furniture in favour of a person who look for value and without notice 
the Court held that though the wife’s title was subjeot to defeasance on a creditor’s suit 
under 13 Eliz. o. 5 as being a fraud on creditors, yet the title of the bona fide purchaser 
for value under the bill of Bale was a valid one (c). There is an apparently contrary 
decision in Allahabad (d), but in that case the original transfer was collusive and fictitious 
so that there was no title to oonvey to the second transferee. In a subsequent Allahabad 
oase (e) the creditor was held to be estopped, as his omission to impeach the first transfer 
enabled the transferee to make a second transfer. 


Onus , — The onus of proving want of good faith in the transferee is on the creditor who 
impugns the transaction (/). But if fraud is established the onus of proving his good 
faith is shifted to the tranrferee (9). The issues in a suit to set aside a sale under sec. 53 
are therefore. — 


f (1) Was the transfer made with intent to defeat and delay creditors. 

(2) If so, was the purchaser a transferee in good faith and for consideration. 

The onus of proving the first issue lies on the creditors ; and if that be established 
the onus of proving the seoond issue will be on the transferee (A). 
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If the transferee proves that he paid the fair value of the property the Court will lean S« S3 
towards holding that he acted bona fide (•). 

(12) Consideration. — This word is used in the same sense as in the Indian Contract 
Aot and therefore excludes natural love and affection. Transfers for natural love and 
affection are dealt with as transfers without consideration (j ). A time* barred debt is 
consideration under this section, but the inclusion of a time- barred debt in the considera- 
tion might be treated as some evidence of a fraudulent intention ( 1 *). A dower debt 
is a valid consideration under this section (/). In a curious caso from Madras a man who 
was heavily indebted transferred all his property to the childem of his first wife in con- 
sideration of her relations allowing him to marry a second wife and it was hold that this 
was valid considertion. and that the transfer was not a fraud on creditors (m). 


The amended seotion makes no mention of gross inadequacy of consideration. Under 
the old section gross inadequacy of consideration raised a presumption of fraud. Under 
the new seotion it would still be evidence of fraud to be considered with the other cir- 
cumstances of the ease. Gross inadequacy of consideration is treated as indicative of 
fraud in seo. 28 (a) of the Specific Relief Aot. But no presumption of fraud arises from 
mere inadequacy of consideration (n). In English law intent to defraud may bo presumed 
if the consideration ^s entirely inadequate (o). but the Court will not as a general rule 
inquire if the consideration is equivalent (p). 

If the debtor seUs or mortgages his property, and the consideration stated is in 
exoess of what is paid, or if the vendee or mortgagee is a creditor and the consideration 
stated is in excess of the debt, ifith an understanding that the excess is to be retained for 
the benefit of the debtor, and that the transaction is to be a shield against creditors, the 
•ale or mortgage is voidable under this section. 

To what extent voidable . — There is no equity in favour of a party to a fraud and the 
whole transfer is voidable, and not voidable only as to the excess. A transaction which 
is intended to defeat or delay creditors cannot be good in part and bad in part ( 9 ). The 
only exoeption is where the transferee utilizes the consideration paid for the discharge 
of a prior encumbrance and so becomes entitled by subrogation (r). When the transfer 
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S.2S ic not voidable os a fraud on creditors, but is only a preference to one creditor, 
effect will be given to the deed to the extent to which it is supported by 
consideration (s). 

(13) Insolvency. — The provisions of sub-section (1) saving the law of insolvency 
were inserted by the Amending Act of 1929, and correspond to a similar provision in 
section 172 of the Law of Property Act, 1925. 

The object of the law of insolvency is to provide for an equal distribution of assets 
among the creditors, and its provisions are therefore more stringent. A preference to one 
^ creditor which would be valid under sec. 53 of the Transfer of Property Act would, if 

the debtor were adjudged insolvent within three' months, be deemed fraudulent under 
sec. 56 of the Presidency-towns Insolvency Act, 1909, or sec. 54 of the Provincial 
Insolvency Act, 1920. Similarly a voluntary transfer may be set aside under those Acts 
if the transferor is adjudged insolvent within two years, although it may not offend against 
sec. 53 of the Transfer of Property Act. Again a transfer by a debtor of all his property 
to a particular creditor is not necessarily voidable under this section (0; but under the 
Insolvency Acts it may operate as a fraudulent transfer or a fraudulent preference. The 
cases of fraudulent preference falling under the Insolvency Acts must be distinguished 
from those falling under this section (it). 

Illustration. ( 

A debtor owed money to a relation A, who, knowing that thc'debtor was insolvent, 
and that another creditor B was pressing for payment r^uired the debtor to secure his 
debt by a mortgage. This he was perfectly entitled to do for a preference to one creditor 
is not voidable under sec. 53 of the Transfer of Property Act even though no assets are left 
for other creditors. But if the debtor had been adjudged insolvent within three months 
of the mortgage, the mortgage would have been voidable as against the Official Receiver : 
Bash Mohan v. Kristodas (1918) 22 Cal. W. N. 982, 47 I.C. 412. 


An assignment of all his property to trustees for the benefit of his creditors is an act 
of insolvency on the part of the assignor (v). 

Ins olvency Courts have jurisdiction to decide questions of title both under seo. 7 of 
the Presidenoy-towns Insolvency Act 3 of jL909, and under sec. 4 of the Provincial Insol- 
vency Act 5 of 1920. Hence these Courts have jurisdiction to decide whether a transaction 
is voidable under seo. 53 of the Transfer of Property Act on application made by the Official 
Assignee (to), or the Official Receiver ( x ) as the case may be. This jurisdiction is not 
exclusive and in Borne oases the Court of Insolvency would decline to exercise jurisdio- 
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tion and leave the matter to be determined in a regular suit (y). It has aleo been held 
the* the Insolvency Courts are the only Courts having jurisdiction to avoid a transfer in 
preference of a creditor oaghs not being a transfer in good faith and for value and executed 
within two years of the date of adjudication, and that no such question *** be raised in 
a Court of ordinary civil jurisdiction ( 2 ). This, however, does not accord with Bnglirii 
law and the correctness of these decisions is very doubtful. The subjeot is folly discussed 
in Ilulla's Law of Insolvency at pp. 48, 49 and 51. 

(14) Creditor’s suit. — A creditor's suit to avoid a transfer must be a suit on behalf 
not only of h i ms e lf , but of the whole body of creditors (a). This is because the debtor might 
otherwise be exposed to a multiplicity of suits by each and every creditor. A creditor 
may not approbate and reprobate, for if he has sought to make the transferee liable 
as a universal donee under sec. 128 of this Act, he may not afterwards impugn the 
gift as a gratuitous transfer with intent to defeat and delay creditors (5). The fact that 
the creditors have been paid off since the date of the transfer is immaterial (r ). 

English law allows a creditor if he can prove that he i^a creditor to sue on his own 
behalf alone, and he may obtain an order declaring the deed void against creditors. But 
the Court will not give consequential directions for satisfaction of his debt, unless he is in a 
position to levy execution against the property (d). This Cxpoption has been followed 
in some Indian oases where an attachment of property has been discharged at the instance 
of a fraudulent traffbferee, and the decree-holder has been allowed to sue on his own 
acoount alone under 0. 21, r. 83, to establish his right to enforce his decree against the 
property (e). The express direction in the fourth paragraph of the seotion has the effeot 
of overruling these ^ases (/) ; Vit this has been overlooked in some subsequent 
decisions (g). * 

The representative suit would be under 0. 1, r. 8 of the Code of Civil Procedure 
and the title of the suit would be — 

A.B. on behalf of himself, and all other creditors of C.D. . . Plaintiff 

VS. 

C.D Defendant. 

The decree would be in the form of the Code of Civil Procedure, 1 908, Schedule I, Appendix 
D (13), declaring the transfer void as against the plaintiff and all other creditors, if any, 
of the defendant. The Privy Council have observed that an issue under sec. 63 cannot 
be raised and no decree for setting aside transfers under that seotion can be passed except 
in a suit properly constituted for that purpose ( h ). 
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But although a creditor cannot sue on behalf of himself alone, yet he is not obliged 
to defend a suit on behalf of the whole body of creditors (i). The Madras High Coon at 
one time took a different view (j). The defendant oreditorAad attached property in 
execution of a decree for debt, but it had been fraudulently sold by the judgment-debtor to 
the plaintiff. The plaintiff’s objection to the attachment was dismissed, and he then sued 
for a declaration of his title. The Court held that the defendant could not resist the olaim 
as he had failed to hare the sale (which was voidable at his option) declared to be void. 
These oases were, however, overruled by a Full Benoh of the same High Court in Rama- 
stvami Chettiar v. MaUappa Reddiar ( k ), where Wallis, C.J., explained that a transaction 
voidable at the option of a creditor may be avoided by an unequivocal declaration of 
an intention to avoid it, and that an attachment by a creditor was an exeroise by him 
of his option to avoid the transfer ; the learned judge held that sec. 63 may be pleaded 
as a personal defence by an attaching creditor, although he has not himself filed a represen- 
tative suit to avoid the transfer. Other High Courts have also decided the point in the 
same way (l). * 


Illustration. 

4 sells property to B in fraud of creditors. Creditor C attaches the property in 
execution of a decree against A. B objects to the attachment and G maintains his right 
to attach and 2Ts objection is dismissed. B then sues for a declaration of his right to the 
property. C may plead in defence that the transfer to B was in fraud of creditors: 
Ramaawami Chettiar v. MaUappa Reddiar (1920) 43 f Mad. 760, 69 I.C. 947 F.B. 

(15) Limitation. — A creditor’s suit to avoid the transaction does not affect the 
validity of the transaction as between the parties to it and so art. 91 of the Limitation Act 
is not applicable (m). The suit is governed by art. 120, and the period of limitation is six 
years from the time when the right to sue accrues (n). In a Madras case ( o ) the judges 
differed as to whether the right to sue accrues when the creditor exercises the option to 
avoid the transaction, or when he becomes aware of the facts whioh entitle him to relief. 
In Abdulla Khan v. Purshottam (p ) the Bombay High Court held that the right to sue 
accrues to the plaintiff only when he decides to exeroise the option given to him by sec. 63 
to challenge the transfer and to seek to recover his dues out of the property 
transferred. 

(16) Sub-section (2)— Subsequent transferees.— The second sub-seotion refers 
to the case when a subsequent transfer is in competition with a prior transfer without 
consideration. A bona fide transferee even from a fraudulent transferee is protected (q). 
The voluntary transfer qis not displaced unless it is fraudulent, and whether it is 
fraudulent or not iB purely a question of faot. The subsequent transfer for consideration 
does not of itself oreate a presumption that the voluntary transfer which preceded it was 
fraudulent. This is an important departure from the section as it stood before the 
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Crowdin g Act of 1929. The reason for this change has already been ezpl^ned In note 
(if * VAmendment," supra. Even before the law was changed In Engnnd by the 
j Voluntary Conveyances AoU 1893, it was held that a voluntary endowment for oharity 
is not defeated by a subsequent oonveyanoe for valuable consideration (r). 

A subsequent transferee whose title dates, before the 1st day of April 1990 (a) would, 
it is submitted, be entitled to the presumption in the old section that a prior voluntary 
conveyance was fraudulent. 

An auction purchaser at a Court sale is a person who steps in by operation of law sad 
is not a subsequent transferee within the meaning of this seotion (/). 


' ' ' w 

53, m 


53 A. Where any person contracts to transfer for considera- 
tion any immoveable property by writing 
ommsce. signed by him or on his behalf from which the 

terms necessary to constitute the transfer can be ascertained with 
reasonable certainty , 


and the transferee has, in part performance of the contract, 
taken possession* of the property or any part thereof, or the 
transferee, being already in possession, continues in possession 
in part performance of the contract and has done some act 
in furtherance of the contract, 

and the transferee has performed or is willing to perform 
his part of the contract, 


'm- 


then, notwithstanding that the contract, though required 
to be registered, has not been registered, or, where there is an 
instrument of transfer, that the transfer has not been completed 
* in the manner prescribed therefor by the law for the time being 
in force, the transferor or any person claiming under him shall 
be debarred from enforcing against the transferee and persons 
claiming wider him any right in respect of the pcpperty of which 
the transferee has taken or continued in possession, other thai% 
a right expressly provided by the terms of the contract : 


Provided that nothing in this section shall affect the rights 
of a transferee for consideration who has no notice of the contract 
or of the pcufapgrformance thereof. 


(1) Wbed|P. 93A IS retrospective.— The eeotkm it not one of the Motion* 
specified in fco. 68 ofthe Amending Act 20 of 1929 tt not hering retroepectiveegect. Bat 
there i( • ooofliot of decision* on the point. In eome oe. e e it haa been held that it k not 
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fetrospeotive (u), and in others that it is retrospective (v). In considering whether the 
section has retrospective effect or not, the question is to be considered only in reference to 
tbs droumstances which bring the provisions thereof into, effect, that is to say, to the 
filing of the suit. It is not the date of the making of the oomxaot ; but the date on which 
the suit is filed, that is relevant for the purpose. In this sense it has retrospective 
effect. Thus it applies ta suits filed after 1 April 1030, although the transaction may 
be of an earlier date (u>). 

(2) Amendment. — This section is new. It was inserted by the Transfer o£ 
Property (Amendment) Act 20 of 1929. It is an importation in a somewhat restricted 
form of the English equity of part performance explained in the case of Maddison v, 
Alderson (a?), and applied by the Privy Counoil in Mahomed Musa v. Aghore Kumar 
Qanguli (y). 

* (3) Old law. — Before the enactment of the section, three similar equities were 

administered by the Courts in India. These were — 

(1) the equity in Maddison v. Alderson, that is, the equity of part performance, 

(2) the equity in Walsh v. Lonsdale ( 2 ), and 

(3) the fiduciary capacity of the vendor. 

The first equity was the genesis of the section. That will be discussed first 
(«>• 256-26 5) ; then the section (pp. 265-270) ; and lastly the two other equities which 
subsequent decisions of the Privy Council (a) have extinguished. 

(3A) Application Of section to leases.— The section applies to leases (5). But 
sec. 53A does not in terms apply to the Punjab (c).« 

« 

Equity of part performance. 

(4) Origin of the equitable doctrine of part performance.— Section 4 of the 
Statute of Frauds (d) provided that no action shall be brought to charge any person upon 
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■“••’■’■ft: $£ ' ; 

any contract or sale of lands, tenements, or hereditaments, or any interest in or SJSwl 
concerning them unless the agreement upon which such action shall be brought or some 
memorandum or note thereof shall be in writing and signed by the party to be charged 
therewith or some other person thereunto by him lawfully authorised. The statute was 
designed to guard against fraud and to avoid the risk of perjury involved in taking 
parole evidence in proof of contracts. The statute did not avoid parole contracts, but 
only barred the legal remedies by which they might otherwise have been enforced. The 
'contract is neither void nor voidable, but it cannot be enforced because it is incapable 
of proof (e). 

The equity of part performance has been said to rest upon the principle of fraud, fbr 
4 ‘ Courts of equity will not permit the statute to bo made an instrument of fraud/* This, 
however, is a summary way of stating the principle, and however true it may be where 
properly understood, it is not an adequate explanation either of the precise grounds or 
of the established limits of the equitable doctrine of part perfownance (/ ). The principle 
on which the doctrine rests is that if a man has made a bargain with another, and allowed 
that other to act upon it, he will have created an equity against himself which he oannot 
resist by setting up the want of a formality in the evidence of the contract out of which the 
equity in part arises (g). Hence it is that where a contract in relation to land has 
partly performed by due party to it, the Court may enforce specific performance offi), 
notwithstanding the want of a sufficient memorandum in writing. Thus in Lester v. 

Foxcroft ( h ), specific performance of a verbal agreement to grant a lease was decreed, in 
spite of the Statute of Frauds, on thl ground that on the faith of the contract the lessee 
had incurred considerate expense in pulling down an old house and in rebuilding, in 
terms of the agreement, and it therefore unconscionable for the defendant to plead 
the statute. 


The leading case on the subject is Maddison v. Alder son (#), In that case Iiord 
Selbome said — 14 In a suit founded on such part performance, the defendant is really charged 
upon the equities resulting from the acts done in execution of (he contract. and not (within the 
meaning of the statute) upon the contract itself. If such equities wero excluded, injustice 
of a kind which the Btatute oannot be thought to have had in contemplation would follow. 
JLet the case be supposed of a parole contract to sell land, completely performed on both 
sides, as to everything except conveyance ; the whole purchase-money paid ; the purchaser 
put into possession ; expenditure by him (say in costly buildings) upon the property ; leases 
granted by him to tenants. The contract is not p nullity ; there is nothing in the statute 
to estop any Court which may have to exercise jurisdiction in the matter from inquiring 
into and taking notice of the truth of the facts. All the acts done must be referred to 
the aetual contract, which is the measure and test of their legal and equitable character 
and consequences. If, therefore, in Buch a case a conveyance were refused and an action 
of ejectment brought by the vendor or his heir against the purchaser, nothing eould be 
done towards ascertaining and adjusting the equitable rights and liabilities of the parties 
without taking the contract into account. The matter has advanced beyond the stage 
of contract ; and the equities which arise out of the stage which it has reached cannot be 
administered unless the oontraot is regarded.** 


k 


(5) Wbaf gets constitute part performance.— The following rules are well 
•eataUishec^in England and apply also to cases in India : — 

(1) An act of part performance must be an act done in performance of the oontraot 
and therefore acta introductory to and previous to the agreement c a nn ot 


is) MCate v. JBewSsr |U79) 11 Q.B.B. m t (?) Ctogremim v. Lambs* <*% * Oh. Sftft, 


if) MaMson v. AUsram 0*81) 8 App. Oaa 407, 
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be acta of part performance (j), Acta preliminary to the completion of a 
contract such as going to view an estate (&), measuring an estate ( l ), employing 
a surveyor to value the land (m) or the timber thereon (n) — are not acts of part 
performance. Even an act subsequent to the contract, though. done in 
pursuance of the contract is not an act of part performance, unless done 
striotly in performance of the contract (o). For instance, A agreed to give 
B a lease of certain premises, if B obtained a release from a third party of a 
right of lease claimed by that third party. B obtained the release for valuable 
consideration. Nevertheless the obtaining of the release, though done in 
pursuance of the agreement was not an aot of part performance, but only the 
fulfilment of a condition precedent (p). 


( 2 ) 




e 


The acts relied on as part performance must be unequivocally, and in their 
nature, referable to a contract such as that alleged, that is, they must be 
unequivocal aijd referable to no other contract than that alleged. In Mad- 
diaon v. Alderaon ( q ) A agreed to remain in B' s service in consideration of his 
leaving her an estate by will. A'a continuance in servioe was not part 
performance as it might have been referable to some other bounty. Professor 
Maitland in his work on Equity (r) says : — 

“ In order to give rise to this equitable doctrine it is, as I understand, 
necessary that the Court should find the parties unequivocally in 
a different position from that in w}»ioh according to their legal rights 
they would be were there no oontraot. You « find A letting B into 
possession and you say that this is cement evidence of the existence 
of some agreement between them, and of some agreement relating to 
this land. Thus we get the rule that delivery of possession is a sufficient 
part performance on the part of the vendor to sustain his suit against 
the purchaser, and that acceptance of possession is a sufficient part 
performance on the part of the purchaser to sustain his suit against 
the vendor. But you must find some cogent evidence in the situation 
of the parties before you can receive oral evidenoe of the agreement. 

. Thus put the case that B had paid A a sum of money, £1,000, and that 
he is ready to swear and bring plenty of witnesses to swear that he 
paid it as part or even as the whole of the purchase money of Blackacre 
whioh A had sold to him. You cannot admit this evidenoe; there 
may have been any one of a thousand causes for this payment; it is 
no way connected with Blackacre. So part payment, or even full 
payment of the price cannot be relied upon as an aot of part perform- 
ance so as (such is the phrase) * to take the case out of the Statute Y* 


Hence, ohange in the possession of land is an act of part performance both of the 
person who gives (j), and of the person who takes possession (<)• In MorpheU v. Jones («) 
Sir Thomas Plumer said — “ The acknowledged possession of a stranger in the lead 
of another is not explicable exoept on the supposition of an agreement and has 
therefore constantly been received as evidenoe of an antecedent contract, and as 
sufficient to authorise an inquiry into the terms ; the Court regarding what has 

0) Whitbread v. BrockhuH J1784) 1 Brq. C. C. 

412 ; Porter v. Smith <1845) 1 OoL L. 0. 

60S, 628. 

(*) Clerk v. Wright (1727) 1 Atk. 12. 

(0 Pembroke v, Thorpe (1740) 8 Swans. 487. 
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been done as a oonsequenoe of oontraot or tenure." On the other hand payment of part Si WA 

or even the whole of the purchase money is not an aot of part performance either 

beoause payment of money in an equivocal aot (v), or because mere payment of money 

does not ohaage the relative position of the parties though it may give rise to a claim 

to recover it back (it). Similarly payment of rent on an agreement of lease of premises 

of which possession has not been taken, is not an aot of part performance (x). In the 

case of a tenant who is in possession his continued possession after the expiry of the 

term is in its nature equivocal for it may be referred either to the previous tenancy or 

to a new agreement with the landlord (y). But when the vendor evicted tenants of part 

of the property contracted to be sold, at the request of the intending purchaser, 

that was an act of part performance as unequivocally referring to the contract, as 

the purchaser had taken possession of that part of the property (z) ; and so also 

where the owner made alteration at the request of the intending lessee (a). The 

payment of an increased rent in terms of the new agreement (6), or the expenditure of 

money on permanent improvements in performance of the agreement (c), are acts of 

part performance. These are the acts referred to when the section speaks of a 

transferee who “ continues in possession in part performance of the oontract and has 

done some act in furtherance of the contract.** 

(3) An act of parfc performance must be the act of the party seeking to avail htnME 
of the equity. Acts of the party sought to be charged are of no avail (a). 

Neither under sec. 53 A nor under the amended sec. 49 of the Registration 
Act can a landlord recover rent from a defendant in possession under an 
unregistered lease (r). 


In India these rules have generally been followed. Thus the Madras High Court 
held that mere retention of possession by a tenant after expiry of the lease was not part 
performance of an agreement for sale (/). But in two cases (g) the doctrine was wrongly 
applied to oral sales to a person in possession though there was no further aot done in 
furtherance of the contract for sale. Payment of a reduced rent by a tenant already 
in possession is part performance of an agreement to grant a renewed lease at a reduced 
rent (h). The Rangoon High Court has held that the doctrine is not applicable when a 
mortgagee in possession continues in possession under an oral sale, for the continuance of 
possession could not be said to be referable to no other title (•). This is correct. 
But in other similar cases (now overruled — see note 31) the Rangoon High Court had 
w r on g ly applied the supposed equity arising out of the fiduciary capacity of the vendor. 
These eases are cited under note (31) * Fiduoiaiy Capacity of the Vendor.* Where the 
vendee who has been already residing in the house purchased along with her husband 
issues an order for extensive repairs and lets ont the parts of the house to the tenant^ 
who purports to do acts which indicate that she had taken possession as owner and the 
taking of possession can be referred to a contract of sale, the Lucknow Court held that it 
must be regarded as being in pursuance of it. The section does not lay down that the 
•contract must contain a direct oovenant regarding the transference of possession. It 
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only requires that possession should have been taken in part performance of the oontraot 
for transfer and same act should have been done by the transferee in furtherance 
ofit(j). 


(6) Mahomed Musa's case. — Mahomed Musa's case (k) was decided by the Privy 
Council in 1014 and was the first case in whioh the Privy Counoil seemed to apply the 
equity of part performance in India, A suit to enforce a mortgage was compromised 
on terms that the properties should be divided between the mortgagor and two sets of 
mortgagees in certain shares, the mortgagees releasing their interest and the mortgagor 
agreeing to execute conveyances of the shares allotted to the mortgagees. The compro- 
mise was recorded in a razinama which was not registered. The decree did not recite 
the ra z i na ma but simply ordered that the suit be decided in terms of the razinama. No 
conveyance was executed by the mortgagor, but the law of India as it then stood did 
not render a conveyance necessary. The parties for many years acted upon the compro- 
mise and dealt with the shares allotted to them as their own. Thirty or forty years 
after the compromise the Mortgagor’s representatives filed a suit to redeem the mortgages 
and contended that the defendants could not rely upon the razinama as it was not regis- 
tered. Lord Shaw said — “But even if a transfer in writing had from a conveyancing 
point of view been omitted, or if some other formal defect had occurred, their Lordships 

f fof opinion that this would have been unavailing to the appellants in the attempt made 
the present suit to redeem the mortgages.” This conclusion was supported by a 
reference to the doctrine of part performance on the ground that “ even although the 
razinama and decree taken together were considered to be defective or inchoate as 
elements making up a final and validly concluded agreement for the extinction of the equity 
of redemption the actings of the parties have been sqch as to supply all such defects.” 
Lord Shaw then quoted from the judgment of Lord Selboume in Maddieon v. Alder son ( l ) 
that the defendant is really charged upon the equities resulting from the acts done in 
execution of the oontraot and not upon the oontraot itself, and added that “ the matter 
has advanced beyond the stage of contract, and the equities which arise out of the stage 
which it has reached oannot be administered unless the contract is regarded.” The 
compromise was of 1873 before decrees were exempted from registration. But as the 
judgment was based on post-oontraotual equities there was no express reference to the 
fact that the razinama was not admissible in evidence. The point, however, was taken 
in argument and there hardly seems any doubt that the “ formal defect ” referred to in 
the judgment means want of registration, and that the words “ defective and inchoate ” 
mean defective as not registered, and inchoate as not supplemented by a oonveyanoe. 
The effect of this decision seemed to bd, that, just as the doctrine of part performance 
in England takes a parole oontraot out of the Statute of Frauds, so in India, it takes a 
dooument requiring registration out of the Registration and Transfer of Property Acts, 
but this was a fallacy exploded some years later by the decision of the Privy Council 
in Ariff v. Jadunath (m). 


(7) Ariff V. Jadunath.— In this case Lord Russell of Killowen explained that 
the observations of Lord Shaw in Mahomed Musa's case were merely obiter dicta . Hie 
ease began in Calcutta (n) and the facts were as follows : — In 1913 Ariff agreed orally 
to grant Jadunath a permanent lease of land at a monthly rental of Rs. 80. No lease 
was exeouted or registered, but on the faith of the agreement Jadunath went into posses- 
sion and erected costly structures. In December 1918 Ariff wrote to Jadunfcth refusing 
to grant him a lease, and in 1923 sued to evict him treating him as a monthly tenant. 
The High Court of Calcutta held following Mahomed Musa's case that the equity o#|»rt 
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performance applied and dismissed Ariff's suit. This decision was reserved by the S* 53A 

Privy Council. Their Lordships held that a permanent lease can only be made by a 

registered instrument as required by sec. 107 of the Transfer of Property Act, and that the 

doctrine of part performance cannot be applied so as to override the express provision 

of a statute. As to Maddison v. Alderson their Lordships said — “ Whether an BngUaK 

equitable doctrine should in any case be applied so as to modify the offeot of an Todiaw 

statute may well be doubted ; but that an English doctrine affecting the provisions of an 

English statute (t.e., the Statute of Frauds) relating to the right to sue upon a contract, 

should be applied by analogy to such a statute as the Transfer of Property Act and with 

such a result as to create without any writing an interest which the statute says can 

only be created by means of a registered instrument, appears to their Lordships, in the 

absence of some binding authority to that effect to be impossible/' This decision makes 

it clear that the equity of part performance, which in England is only available to 

overcome a statutory objection to the proof of a contract, cannot in India have the 

effect of superseding the provisions of the Registration and '[ftansfer of Property Acts, 

and of creating an interest which under those Acts can only be created by a registered 

instrument. 

(8) S. 53A supersedes but is not Inconsistent with Arlff v. Jadunatb.^- 

The section was enactet before A riff v. Jadunath was decided but it is not inconsistent 
with that decision, for what cannot be done under a doctrine of equity, may yet be done 
by a statutory enactment. The effect of the section is to relax the strict provisions 
of the Registration and Transfer of Property Acts in order to allow the defence of part 
performance to be established. This is done for the protection of ignorant transferees 
who have taken possession or spAt money in improvements in relianoe on documents 
whioh are ineffective as transfers, or on contracts which cannot be proved for want of 
registration. Before discussing the section it will be convenient to sot forth (1) c a ses 
not governed by the section but following Mahomed Musa's case, i.e., part performance 
under Mahomed Musa's case, and (2) cases, not governed by the section but following 
Ariff v. Jadunath , i.e., part performance under Ariff v. Jadunath, 

(9) Part performance under Mahomed Musa's case.— These are oases not 
governed by the section and decided before Ariff v. Jadunath. Such cases generally 
followed Mohamed Musa's case and the equitable doctrine was used to override the 
requirement of registration. The equity was applied to agreements and compromises 
effecting a transfer of land (o), or an exchange fp) or a sale ( q ), possession being given 
and taken but no document registered. It was also applied to an unregistered deed of 
partition which was followed by enjoyment of property in several shares (r). The Bombay 
High Court applied the equity in a case where by an unregistered agreement a mortgagor 
gave up his right of redemption in one plot and the mortgagee gave up his mortgage 
Tights in another plot, possession being given and taken (s). But even in this period 
there were some oases which anticipated Ariff v. Jadunath and took the correct view 
that a doctrine of equity cannot annul a positive rule of law. Thus the Allahabad 
High Court in Ram Oopal v. Tulsi Ram (f) held that an exchange whioh was the result 
of a family arrangement reduced to the form of an unregistered document did not operate 
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I.C. 281, ('27) AX. 830. 
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to transfer title although possession had been given and taken. Similarly the Madras 
High Court held in Ramanathan v. Ranganaihan (u) that the equity did not apply to an 
instrument of transfer of land when there was no registered deed as required by ss. 64 
and 118 of the Transfer of Property Act. This case was however overruled by a Full 
Bench in Vizagapatam Sugar Development Co. v. Mathuramareddi (e). 


(10) Part performance under Arlff v. Jadunath. — In cases not governed 
by this section but deoided after Ariff v. Jadnnath, that decision was followed. There 
are two such cases. In one case the Patna High Court held that {tossession under an 
oral lease for seven years could not validate the lease under the equity of part 
performance (w). This was on the ground that the doctrine could not be applied so as 
to nullify the provisions of s. 107 of the Transfer of Property Act as to the necessity for 
a registered instrument. In the other case (x) a tenant was in possession of land under 
a registered lease granted in 1882. In 1920 the landlord agreed to reduce the rent and 
the tenant paid the reduoed rent for live years. The Calcutta High Court held that 
continuance in possession at a reduced rent was an act of part performance and that the 
tenant could not be evioted for failure to pay rent at the old rate. Now the agreement 
to reduce rent required registration so that the decision was opposed to Ariff v. Jadunath. 
The Court, however, considered that it was not applying the equ^y so as to override the 
Registration Act because the tenant’s right to get a registered lease was subsisting at the 
death of the Buit. This reason is unsound. The Court evidently had in mind the equity 
of Walsh v. Lonsdale . But this equity does not apply in India — see Note (29). If the 
right to get a registered lease was still subsisting the 'defendant should have 
applied to have the suit stayed and himself brought an action for specific 
performance. 

(11) Part performance under S. 53A. — The section has been described by the 
Privy Counoil as “ a partial importation into India of the English equitable doctrine of 
part performance " (y). By virtue of this section part performance does not give rise 
to an equity as in England, but to a statutory right. This right is more limited than the 
English equity in two respects, (1) the contract must be in writing, and (2) it is available 
only as a defence. So far as India is ooncemed, the section is an enactment of the rule 
previously prevailing. It creates rights which were not in existence before the enaotment 
was passed (z). 


(12) By writing. — The oontract inust be in writing signed by or on behalf of the 
person sought to be oharged. This is a departure from the English law, for the dootrine 
is applied in England to parole contracts affecting land which are not enforceable on 
Sooount of the Statute of Frauds. There seem to be two reasons for this limitation, 
(1) the oooasion for the dootrine arises in India with reference to documents inadmissible 
in evidence for want of registration, and (2) the risk of perjuries if an oral contract could 
be set up as a defenoe after limitation for a suit for specific performance had expired. 
Hence it has been held that if the agreement to transfer is not in writing, s. 53A cannot 
be applied to the case (a). The terms of a oontract must be proved by primary or secon- 
dary evidence and its terms must be proved from the oontract itself and not from what 
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purports to be its quotation in another document (6). What is required is that the 
oontract itself must be in writing. A writing whioh may refer to some part or parts of a 
oontraet whioh was oral is not sufficient (c). It is however not necessary there should be 
a formal agreement (d). 

(13) Available only as a defence. — The right conferred by this section is a right 
only available to a defendant to protect his possession (p). It is limited to oases where 
the transferee had taken possession and against whom the transferor is debarred from 
enforcing any right other than that expressly provided by the contract. It is only in 
the case of a suit for specific performance that part performance assists a plaintiff. This 
is enacted in s. 27 A of the Specific Relief Act, 1877. See note infra under that heading. 
But in other cases the words of the section do not warrant a conclusion that the plaintiff as 
snob is necessarily debarred from the benefit of the rule. Where by the nature of the case 
as disolosed by pleadings or otherwise, it is apparent that the transferee comes to the Court 
to defend his possession against the invasion of it by the transferor, he is entitle l to invoke 
the doctrine of part performance. Since t he object of a suit under O. X XI Rule 103, Civil 
Prooedure Code is to protect possession and the capacity in which the plaintiff comes to the 
Court is in reality, of defence, the plaintiff can take advantage of sec. 53 A. The more 
position of a party in the heading of a suit would not determine whether he is or is not 
entitled to the benefits of the section (/). 

Some Indian decisions betray a misconception of the limited scope of the section. 
In a Bombay case {g) the defendant took possession under an unregistered lease for five 
years and vacated after sixteen months claiming to be a monthly tenant. The Court 
held that as the defendant had taken possession under the unregistered lease he was liable 
under s. 53A for the rent of the whole term and awarded damages to the plaintiff. In 
this case part performance was used not as a ground of defence but as a ground of attack. 
The cardinal principle was overlooked, viz., that part performance must be the act of 
the person seeking to avail himself of the equity and that acts of the person sought to 
be charged are of no avail ( h ). In a Rangoon case (i) also a plaintiff was wrongly allowed 
to avail himself of this section. The facts when simplified are as follows : — V the owner 
sold the property by unregistered deed to L who took possession. L gave a usufructuary 
mortgage of the property to the plaintiff. The plaintiff sued to recover possession from 
the defendant who claimed to be a prior purchaser from V. The Court held that the 
plaintiff claiming under L had a right to possession perfected by part performance and 
was entitled to a declaration of that right against the defendant. In a Lahore oaso (j) 
a plaintiff was said to have a right under s. 53A, but the plaintiff was already in possession 
and the judgment probably meant that he had a right to resist dispossession. 

In English law the equity of part performance is an active equity which a plaintiff 
in possession may enforce in an independent suit or proceeding, t.g., a suit for specifio 
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performance, or for an injunction to restrain dispossession. Before the enactment of 
this section there is one repor ed Indian decision in which the equity of part performance 
was enforced as an active equity and that is : Hiralal v. Shankar (k). In that case A 
agreed to sell his land to B. B paid the price and was put in possession of the land. The 
contract was in writing and„ was lost. It was not stamped and therefore could not be 
proved by secondary evidence. Nevertheless as plaintiff had taken possession under 
the contraot, his suit to compel execution of a registered conveyance was decreed. This 
was carrying the equity to the full length allowed by the English law. Such a oase would 
not be oovered by s. 53A. 

(14) Contracts to transfer for consideration.— These words exolude gifts. 
A gift does not involve a contract and even before the section it was held that the doctrine 
of part performance has no application to gift (/). Moreover a gift is complete on accept* 
anoe subject to registration (m). In a Calcutta case (n) the doctrine of part performance 
was applied to an antenuptial gift ; but the case was regarded as one of contract, the 
Court treating the antenuptial promise of the bride’s father as beooming a binding contract 
when the marriage followed. In an English case (o) a father previous to the marriage 
of his daughter told her intended husband that he meant to give certain leasehold property 
to them on their marriage. After the marriage he gave possession of the property to 
the husband, handed the title deeds to him and directed the tenqpts to pay the rents 
to him. The husband thereafter expended money on the property. It was held that 
it was a oase of a verbal agreement in consideration of marriage (which is one of the 
oontraots rendered unenforceable by the Statute of frauds if not in writing) but that 
there had been sufficient part performance to take the case out ofHhe Statute of Frauds. 
This section applies to leases (p). « 


It is doubted whether the section applies to an agreement to transfer a partial interest 
in property suoh as a right to win minerals or cut timber (q). 

(15) Any immoveable property. — The dootrine of part performance enacted in 
the seotion has no relation under any circumstances to moveable property (r). 


(16) Ascertained with reasonable certainty.— These words also occur in 
sec. 21 of the Specific Relief Act. A contraot the terms of which cannot be ascertained 
with reasonable oertainty cannot be enforced. 

(17) In part performance of the contract.— The second paragraph of the 
seotion adopts the English rule that an act of part performance must be unequivocably 
referable to the contraot. See note (5) t ‘ What acts constitute part performance .* In a 
case decided direotly under the section it was held that when property was agreed to be 
sold to a person already in possession as mortgagee, and he made a part payment of the 
price, he had continued in possession in part performance of the contract for sale and 
done an aot in furtherance of the contract ( 0 ). 

(18) Taken possession— The seotion is limited to oases where the transferee is in 
possession under a contract to transfer immoveable property. The section is therefore 
available only as a defence. Bee note (13) supra. 
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(19) Has performed or is willing to perform.— The section confers no rights 
on a ps rty who wms not willing to perform his part of the oontraot. A prospective vendee 
who had taken possession could not resist dispos se ss i on, if he were not willing to pay the 
price agreed upon (t). 

(20) Notwithstanding that the contract though required to be registered 
has not been registered. — These words expressly supersede the provisions of the 
Registration Act. They let in agreements of lease creating a present demise though 
not registered. Under the proviso added to s. 49 of the Registration Act suoh un- 
registered documents are admissible as evidence of part performance. See note (33). 
Section 49 of the Registration Act, infra . 

(21) Where there is an instrument of transfer,— The case of an instrument 
of transfer is put in the alternative. The amendment to sec. 49 of the Registration Act 
shows that the section applies although there is not a distinct and separate oontraot in 
writing. The instrument itself is treated as the contract jp writing as was done by 
Jenkins, C.J., in Puchha Lai v. Kunj Behari Lai (u). An unsigned deed is not an 
instrument of transfer. 


(22) Not completed in the manner prescribed by law.— These words have 

the effect of superseding the provisions not only of the Registration Act but also of the 
Transfer of Property Act as to registration and attestation. But the section would 
not apply if the instrument could not bo proved for some other reason, e.g. t if the 
original is unstamped and lost so tlytt secondary evidence is inadmissible as in Hiralal v, 
Shankar ( v ). » 

(22A) Persons Claiming* under. — The test for determining whether the words 
“ or any person claiming under him ” (».«., the transferor) in sec. 63A apply to a Hindu rever- 
sioner is whether the acts of the deceased widow affecting the property bind the reversioner 
or not. If her acts bind the property, they must bind the reversioner in the same manner 
and to the same extent as the acts of an absolute owner would bind his heir. The 
reversioner may not be her heir, but is certainly her successor. He is bound by her acts 
which lawfully affect the property and to the extent he is so bound, he beoomes a person 
Claiming under her (tc). But where a guardian contracts to transfer immoveable property 
belonging to a minor ward, sec. 53A cannot operate to bar the minor's claim to recover 
the properties as he is neither a transferor nor a person claiming under him (*). A judgment 
creditor who has attached the property of a judgment debtor in possession of an intended 
purchaser is a person 44 claiming under the transfer " ( y ). 

(23) **fexpressly provided by tbe terms of the contract.— The tnuuforor U 
not debarred from enforcing a right in reapeot of property which i» exprwwly provided 
by the terms of the contract. So if the contract were an agreement of lease not provalue 
because of want of registration, the lessee could not resist a demand for rent. If he did 
•o he would be disentitled to the benefit of the section as not being willing to perform 
his part of the contract. 


(24) Proviso to the section.— The proviso to the section saves the right of a 
transferee for consideration who has no notice of the oontraot or of its part performance. 
If a purchaser or lessee omits to have the deed of sale or lease registered, he will have to 
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deliver up possession of the properly to a bona fide transferee for value from the 
transferor who has no notioe of the transaction* This was so held with reference to the 
doctrine of part performance before the enactment of the section (s). 

( 25 ) Title. — The section gives a defendant the right to defend his possession if he 
holds under an unregistered deed or contract. It does not confer title (a). The doctrine 
of part performance will not support a suit on title (6). 

(26) Agreements Otherwise invalid.— The seotion allows the doctrine of part 
performance to be applied to agreements whioh are invalid for want of registration. 
But if the agreement is invalid under any other law neither the seotion nor the doctrine 
of equity on which it is founded will validate that whioh the law says is invalid. This is 
Ulustrated * by the Privy Council case of Arseculeratne v. Perera (c). An agreement of 
partnership provided that the capitalist partner “ would hereby give over* 1 a lease of 
a mine to be worked by the partnership. The agreement so far as it affected the lease 
was according to a Ceylop, Ordinance “ of no force or avail in law *' as it was not 
executed before a notary publio. The other partner took possession and worked the 
mine for three years. Nevertheless he oould not avail himself of the doctrine of part 
performance to validate the grant of the lease and his possession was held to be that of a 
lioensee. Similarly the following agreements cannot be validated under the doctrine 
of part performance : an agreement by a client to transfer land to r mukhtiar as remune- 
ration for his services, whioh was invalid under sec. 28 of the Legal Practitioners Act 
18 of 1879 (d) ; and an arrangement transferring immoveable property ; the assets of a 
company, effected between the liquidator and the Creditors of a company but invalid 
under sec. 212 of the Indian Companies Act 7 of 1913 as not sanctioned by three-fourths 
in number and value of the creditors (e). Again the ltatna High Court has said that 
an agreement subsequent to the Transfer of Property Act by a reversioner to transfer 
his right of succession would be invalid under s. 6 (a) and could not be validated by 
part performance (/). 


Equity in Walsh v. Lonsdale . 


(27) Equity of Walsh v. Lonsdale excluded.— In the last edition of this work 
it was doubted whether the equity of Walsh v. Lonsdale was excluded by this section. 
Two decisions of the Privy Counoil make it dear that, irrespective of this seotion, the 
equity is inconsistent with the requirement of registration in this and the Registration 
Act. These decisions will be first set forth as illustrations and then will follow a state- 
ment of the equity and then the reasons why the equity cannot be resorted to.^^ 

c Illustrations, 


(1) In 1913 A orally agreed to grant a permanent lease of land to B at a monthly 
rent of Rs. 80. ' B went into possession of the land and erected buildings on it. No lease 
was executed, and in December 1918, A wrote to B refusing to grant him a lease. B did 
not sue for specific performance, and his right to sue became barred in Deoember 1921. 
Xn 1923 A sued to evict B. Held that A was entitled to a decree for possession and that 
as B*b rfght to enforce the agreement was time barred Walsh v. Lonsdale had no 
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application. But that if B had been entitled to specific performance he could have 
claimed to have executed in his favour an instrument in writing which he oould 
have duly registered. A * s ejectment action being stayed in the meantime : Ariff v. 
Jmlunath (1931) 58 I.A. 91, 58 Cal. 1235, 131 I.C. 762, (’31) A.PC. 79, 


&SIA 


(2) The Collector of Sukkur sold a plot of land to A , an Afghan refugee, on 
condition that he should execute an agreement with B to sell the plot to B at cost prioe 
if he (».e. f A) should within a stated time receive permission to reside at Quetta. A 
executed the agreement of sale to B and whs put in possession by the Collector. A got 
permission within the time stated but nevertheless failed to sell the plot to B. B 
instead of filing a suit for specific performance of the agreement of sale, approached 
the Collector. The Collector in December 1920 illegally cancelled the grant to A , 
illegally ovictod A and illegally put B into possession. A filed a suit on the 
20th December 1921 to recover the plot. Before the suit was decided B'h right to sue 
for specific performance had become time barred. The District Judge dismissed the 
suit -holding that the possession of B coupled with the existence of an agreement in his 
favour was a complete defence. The Court of the Judicial Commissioner reversed the 
decree on the ground that B was not in possession under the agreement of sale. The 
judgment of the Privy Council proceeded on a ground that was more fundamental. 
Their Lordships held that in a case not governed by s. 53 A t he averment of the existence 
of a contract of sale is no defence to an action for ejectment. While the contract was 
still enforceable B'h remedy was to apply for a stay of the ejectment suit and to sue 
himself for specific performance to Join pel A to execute a registered deed of sale in his 
favour. But after the contract ceased to be enforceable, its part, performance was of no 
avail toil; Mian Fir Jinx v. ihtrdar Mahomed Tahar (1934) 61 I, A. 388, 60 Cal. 
L.J. 370, 67 Mad. L.J. 865, 36 Bom. L.R. 1195. 1934 All. L.J. 912, 151 l.<\ 326, (’34) 
A. PC. 235. 


(28) Equity in Wal8h V. Lonsdale.— The rule in \Ynl*h v. LnnMe. ((/) may bo 
stated thus: — Where (in a case where a lease not under seal is void at law) A agrees to 
let land to B on lease, and B goes into possession, and the agreement is one of which 
s|K’cific performance would be granted, .4 and B have the same legal rights as between 
themselves and are subject to the same legal liabilities, its if a lease under seal had boon 
granted on terms of the agreement. Hence the landlord has the same power of 
distress as lie would have had if a lease under seal had been granted ; and the tenant 
can only be evicted if he has committed such a broach of covenant as would (if a lease 
had been ^Jfened) have entitled the landlord to re-enter. The equity depends not so 
much on part performance as on the fact that there is a valid contract between the 
l»arties and that the contract is still capable of being enforced by specific performance,* 
in the same Court and at the same time as the subsequent legal question falls to be 
determined. 


(29) Statutory law of India excludes Walsh v. Lonsdale.— Wahh v. Lon*dah 

is an instance of the equitable rule that wliat ought to be done as a consequents of a 
binding agreement is treated as actually accomplished. The ]>erson who has an 
equitable interest under an agreement of lease, if he is entitled to specific performance 
in the sameJ3ourt, is treated as if the equitable interest bad been turned into the legal 
interest of a lessee. But under the Indian enactments there is no distinction between 
legal and equitable interests. The right of a person entitled under an agreement of 
lease is not an equitable interest but a personal right. If that personal right cannot be 
converted into an interest in land without a registered instrument, ttfe djpftiee&toii of 
the equity would be a contravention of the Transfer of Property Act aad of the 
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RegMntionAot. InAriffr. Jadmath (A) a* well a. fa Mian PW Bux r. Sirdar Mahomti 
Takar (•)» the Privy Council pointed out that the person entitled should seek his remedy 
consistently with sad not in violation of the Indian statute. He should apply for a 
stay of the ejectment suit and himself file a suit to have executed in his favour an 
instrument in writing which he oould'duly have registered. The Court would stay the 
suit in ejectment on the principle that the Court will not grant a decree of ejectment 
which oan at once be rendered ineffective by the same Court being required to grant a 
decree of specific performance resulting in reinstatement. 

There are, no doubt, some cases in which an interest in land can*be created without 
a registered instrument, e.p., a lease for less than one year or a sale for less than Kb. 100. 
But if the defendant were in possession an oral agreement for such a lease or sale, he 
would not require protection for he would be the owner of the interest. On the other 
hand if he were not in possession his remedy would be a suit for possession. 

(30) Indian cases applying Walsh v. Lonsdale are no longer law.— The 

decisions of the Privy Council referred to in the last note have the effect of overruling a 
great many Indian oases in which the equity was applied. These may now be briefly 
enumerated — 

r 

Agreements. — The equity was applied in a series of decisions mostly of Mookerjee, J. r 
to agreements of lease which did not create a present demise (and which were not liable 
to be registered) although no registered lease was executed ( j). The equity was applied 
to an agreement of exohange (k) performed in part without the Execution of a registered 
instrument as required by seos. 118 and 54 of the Transfer of Property Aot ; also in the 
case of agreements of sale, oral or written, where the transferee took possession without a 
registered conveyance ( l ) ; also in the case of an agreement to release in undertenure (wi) ; 
and also in the oase of an agreement of usufructuary mortgage where the intended 
mortgagee took possession though no registered deed of mortgage was executed (n). 


Deed not registered. — The equity was also applied in the case of an unregistered 
deed, 'the deed though not registered being treated as evidence of a contract to transfer* 
But the decisions on this point were not unanimous. Jenkins, C.J., in Puchha Ldl v„ 
Kunj Behari Ldl (o) treated an unregistered deed of sale as evidenoe of a contract of sale. 
A decision to the oontraiy by the Madras High Court (p) was overruled by aFull Bench (g). 
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25 C41. W, N. 005. 67 I.C. 167. 


(0 Shyam Kishore v. Umeth Chandra (1020) 24 
Cal. W.N. 468, 81 Cal. L.J. 71L51 1.C. 154 ; 
Eomtohwar v. Pol Chandra (1028) I.C. 870, 
(*28) A.C. 764; Mating Myut Tha Ban v. Ma 
Dm (1021) 2 Bang. 285, 81 1.0. 857, (’24) 
A.B. 214 ; Kanktua Kunta v. Mandlem 
Qiraviah (1026) 60 Mad. L.J. 660, 06 I.C. 
200, (*26) A.M. 757; Mt. Alii v. Mt, 
1028) 7 Pat. 05, 105 U0. 68, (’28) 

(m) Khagendra v. Sonatan (1015) 20 Cal. W.N. 
140, 81 I.C. 087. 

(a) Mating Tun Ta ▼. Mating Aung Dun (1024> 
2 Bang. 818, 84 1.0. 1028, (*26) A.B. 1 ; 
Po Tok Mating v. Ma Le War (1024) 
8 Bur. LJ, 288, 84 I.C. 468, (*25) A.B. 102* 

(0) (1018) 18 Cal. W. N. 445, 447^ 20 1.0. 808. 

(p) Kurri Veeraroddi v. Karri BapiroddiJl906> 
20 Mad. 886 7. B. followed la 
g owda v. Nonopgowda (1016) 89 Bom. 472 r 
28 1. C. 946. /S 

(4) Vigagapatam Sugar Dove kpmmt Co, v. 
Mutmsramanddi (1023) 46 Mad. 010, 927, 
781. 0. 888, 024) A M, 271 : Mating Tm 
Po v. MaungSOn Myi (1929) 7 Bang. 414, 
120 1.0. 282, (’29) A. K. 208. 
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Hot in 8anjib Chandra ▼. Santosh Kumar (r) Rankin, C.J., bald that a lease or an agtM* 
meat of lease creating a present demise which was inadmissible for want of re gistr a t ion, 
was not admissible in a suit for specific performance of the agreement of lease* and that 
as it was invalid as an agreement Walsh v. Lonsdale had no application. 

Limitation. — In the cases oited above it was reoognised that the equity could not 
be applied after a suit for speoifio performance had beoome time-barred («). Indeed In 
some oases it was held that the equity was not available after a suit for specific performance 
had been dismissed (f)» or after execution of a decree for specific performance had beoome 
time-barred (u). But other cases recognised the equity of Walsh v. Lonsdale as subsisting 
after a suit for speoific performance had beoome time- barred (i>). These cas es ignored 
the fact that the foundation of the equity is a subsisting right to speoific 
performance. 

Title. — It was reoognised that the equity confers no title and that until the person 
in possession perfects his title by a suit for spocific perfornynce ho cannot maintain a 
suit on title {to). Nevertheless it was held that the oquity confers an interest which is 
attachable and saleable. A judgment debtor was in possession under a contract of 
sale to him. His right, title and intorost wan attached and sold before he had obtained 
a registered deed, but it was hold that it was not open to him to plead that ho had no 
saleable interest (x). a 


Fiduciary Capacity of the Vendor . 

(31) Mo equity ‘arises out of tbe fiduciary capacity of the vendor.— In * 
Bombay case (y), Scott, C.J., saM that if a vendor who has contracted to sell immoveable 
property puts the prospective vendee in possession and then seeks to eject the vendee 
who is willing to complete tho purchase, ho is repudiating his fiduciary obligation and the 
Court will not grant him the rolief ho seeks. That this is not a correct statement of tho 
law appears from the passage already cited from tho judgmont of Lord Macmillan in 
Mian Pit Bux v. Sardar Mahomed Tahar ( 2 ), itz. — 14 An averment of the existence of a 
contract of sale, whether with or without an averment of possession following upon the 
contract is not a relevant defence to an action of ejectment in India." The vendor Is 
no doubt under some obligations similar to those of a trustee, but to troat tho contract 
of sale as equivalent to a declaration of trust is an infringement of seo. 5 of the Indian 
Trusts Act, 1882. This is because under that section a declaration of trust should be 
made by registered instrument. This has beoq explained by Page, C.J., in The ci prior* 
Assignee v. M. E. Moot la A Sons , Ltd. (a). This supposed equity was enforced by Madeod, 


<r) (1022) 40 Cal. 507. 60 I.C. 877, ( 22) A. C. 
4S0 ; Ramioo Mahomed v. Bandas 
MuUiek (1025) 62 Cal. 605, 01 1. C. 820, 
C2 6) A. C. 1087; fiaijnath v. Randan 
Lai (1020) 27 All. L.J. 1184, 122 I.C. 671, 
(*20) AJL 881. 

<«) Bee also Kalipada v. Fort Gloster Juts 
Manufacturing Co. (1027) 81 Cal. W. N. 
848, 100 I.C. 866, C27) A.C. 866 ; Mahim 
Chandra v. B sahak (1027) 105 I. C. 860, 
(*27) A. 0. 054. Bat not under 8. 58A ; 
Nakul Chandra v. Kalipada Choral 
(1030) A.C. 188, (1088) 2 ST 828, 42 
C.W.N. 880, 182 LO. 880. 

<() Lalehmnd v. Lakshman (1904) 28 Bom. 408. 
<e) Pitambrr Cain v. Ram Charm (1924) 28 
CM. W. K. 167, 78 I. C 886, <**4> A. C. 
488. 

(f) Mrhar AH Khan v. Aratmma Sibi (1021) 
25 CB1. W. N. 905, 87 L C. 187. (*21) 
A. C. 888; Marrag Po Kg we r, Manna 
Pa Thin (1928) 7 BugTSse, flO LC. 
744, ( v 29) A. &. 251: BhaMtul Hag v. 
Krishna Cabinda Had (1919) 23 Cel. 


W. N. 284, 47 l.C. 428 ; Shyam Kdehors 
v. Vmssh Chandra (1920) 24 Cal. W. 3. 
463, 51 1.C. 154. 

(ui) Kalipada v. Fort (Rosier Juts Manufastur* 
m g Co. (1027) 81 CaL W. H. 848, 100 
I.C. 866, ('27) A.G. 865. 

( 2 ) Juan Chandra v. Rajanx Korda Pal (1916) 
22 Cal. W. N. 622, 41 I.C. 850. 

(y) Bapu Appaji v. Karhinath Sadoba (1917) 
41 Bom. 488, 89 I.C. 108 ; Lutaman v. 
Raoji (1928) 26 Bom. L.B. 1027, 77 I.C. 
305, ('24) A.B. 150 doubting Lalshand 
v. Lalrhand (1904) 28 Bom. 468 ; Oath 

S eram v. batman (1918) 40 Bom. 498. 

7 I.C. 880 ; batman v. Bhagtsan Singh 
(1921) 45 Bom. 494, 80 l.C. 581, (**I) 
A.B* 409. 

(s) (1984) 01 I.A. 188, 60 CaL h. J. 870, 67 
Mad. L J. 885, 88 Bom. LJL 1195, fo»4 

MtOMunmmi v. Vogmuttm ('») XJL 40 4. 
<•) (ISM) 12 BU|. MS, 164 1.0.0, <***) A. ft. M. 


S.CU 
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C'J«, in Venkatesh v. Ma lappa (6) in the ease of a person in possession under a contract 
of sale after the time when the defendant could have enforced specific performance of 
the contract had expired. This case was followed in Rangoon in many cases of invalid 
oral sales and mortgages (c). All these cases are in effect overruled by Mian Pit Buz, 
and many of them have been expressly overruled by Ma Kyi v. Ma Than (d) a Full Bench 
decision of the Rangoon High Court where Page, C. J., held that a suit on an oral mortgage 
whioh was void for want of registration could not be maintained, but the mortgagor, 
though he oannot sue for redemption, might ignore the mortgage and sue for possession 
on his title. 

Supplementary Legislation . 

(32) Supplementary legislation. — Section 53A has boon reinforced by further 
legislation embodied in the Transfer of Property (Amendment) Supplementary Act 21 
of 1929 so as to enable the section to be usod in supersession of the Registration Act. 
This is the amendment ok sec. 49 of the Registration Act and the new sec. 27A of the 
Specific Relief Act. 

(33) Section 49 Of the Registration Act. — The amended section is as follows : — 

“49. No document required by section 17 or by any provision of the 
Transfer of Property Act , 1882, to bo registered shall — 

(a) affect any imm ovoablo property comprise therein, or 

(b) confer any power to adopt, or 

(c) be received as evidonce of any transaction affecting such property or 

conferring such power, unless it ha^been registered : 

Provided that an unregistered document affecting immoveable property and required 
by this Act or the Transfer of Property Act , 1882, to be registered may be received as 
evidence of a contract in a suit for specific performance under diopter II of the 
Specific Relief Act, 1877, or as evidence of part performance of a contract for the 
purposes of section 53 A of the Transfer of Property Act, 1882, or as evidence of any 
collateral transaction not required to be effected by registered instrument 
The amendments are printed in italics. The amendment in the first paragraph 
settles a doubt as to whether the section applies not only to documents compulsorily 
registrable under sec. 17 of the Registration Act but also to documents of which regis- 
tration is required by the Transfer of Property Act (e). 

The proviso is the amendment thatjbas an important bearing on sec. 53A. It makes 
it clear that sec. 49 does not prevent an unregistered agreement or deed being admitted 
in evidence as a contract. It gives statutory recognition to Puchha Lai v. Kunj 
fiehari Lai (f) and supersedes the decision in Sanjib Chandra v. Santos Kumar (g) 
where Rankin, J., refused to admit in evidence in a suib for specific performance, 
an unregistered agreement of lease because it created a present demise and was not 
registered. 


<6) (1922) 46 Bom. 722. 60 l.C. 80S, ('22 ) 
A.B. 9 ; Dada v. Bahiru (1927) 29 Bom. 
L.B. 807, 109 1.0. 533, (’28) A.B. 150. 
e) Maung Shwe limon v. Mama Tha Byaw 
(1928) 72 1X3. 6, (’28) A.B. 125; Ma 
Pyone v. Ma U (1924) 77 l.C. 877, ('24) 
A.B. 89; Ma Myat Tha Zan v. Ma 
Dun (1924) 2 Bang. 285, 81 l.C. 857, 
(’24) A.B. 214; Maung Tun Ya v. Matmg 
Aung (1924) 2 Bang. 818, 84 I. C. 1028. 
- 1 ; Ma Ma B v. Maung Tun 


(’25) A.R. 1 ; 


Wt) 

A.1U W0 f Mating Ok Kyi v. Ad Pu 
(1926) 4 Bang. 868, 99 l.G. 519, (’27) 
A.B. 88 ;'G77. Jf.JC.B, ChetUat v. Ma 
Kyauf (1928) 6 Bang. 270, 110 l.C. 616, 


2 Bang.^ 479, 84 l.C. 617,^ (*25) 


(’28) A.B. 821; Maung Po Sin v. Ma 
Xyeifi (1928) 6 Bang. 276, 110 l.C. 610 
(’28) A.B. 182. 

(<*) (1035) 18 Bang. 274, 157 I.C. 565, (*35) A.ll . 
280, F.B. 

(e) Dawal v. Dharma (1917) 41 Bom. 550, 
41 I.C. 273 ; Rama v. GoSro (1921) 44 
Mad. 55, 59 l.C. 850, (’21) A.M. 887 ; 
Sohan Lot v. Mohan Lai (1928) 50 AH. 
986, 118 I.C. 177, (’28) AA. 726. 

(f) (1918) 18 CALW.N. 445,201.0.408. 

(g) (1022) 49 Cal. 507, 69 l.C. 877, (’22) A.C. 

'486 followed In Ramjoo Mahomed v. 
Bandas Mullick (1925) 52 Cal. 695, 91 
l.C. @20, i’25) A* C. 1<$7. 
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This section enacts that in a suit for specific performance the plaintiff may use the 
unregistered deed as evidence of the contract. But ■with reference to part performance 
the section enacts that the deed may be used “ as evidence of part performance of a 
contract for the purposes of section 53 A of the Transfer of Property Act, 1882*'* This 
is an elliptical expression which means that the deed is available' not only as a contract 
but as evidence that the acts done are part performance of the contract, e.g. f when a 
building has been erected in terms of an unregistered lease (h). But a document which 
must be regarded as unregistered for fraud on registration cannot be referred to for the 
purpose of invoking the operation of Sec. 53 A (t). 

(34) Section 27A of the Specific Relief Act, 1877. — This is » new section 
inserted in the Specific Relief Act, and is as follows : — 

“ 27A. Subject to the provisions of this Chapter, where a contract to lease 
immoveable property is made in writing signed by the parties thereto or on their 
behalf, either party may, notwithstanding that the contract, though required to bo 
registered, has not been registered, sue the other for spwUic performance of the 
contract if, — m 

% (a) whero specific performance is claimed by the lessor, he has delivered 

possession of the property to the lessee in part performance of the contract ; 
and 

(b) where specific performance is claimed by the lessee, he has in part perfor- 
mance of ,the con true?, taken possession of the property, or being already 
in possession, continues in possession in part performance of the contract, 
and has done some’ act in furtherance of the contract : 

Provided that nothing in this section shall affect the rights of a transferee for 
consideration who has no notice of the contract or of part performance thereof. 

This section applies to contracts to lease executed aftor the first day of 
April 1930.** 


The effect of the section is to supersede as from the date specified the decision in 
Sanjib Chandra v. Sanlmh Kumar ( j ) whero Rankin, J., held that an agreement of lease 
inadmissible in evidence for want of registration would not support a suit for specific 
)>erformance although the lessee had taken jiossession under the agreement. The case 
put in the section is not covered by sec. 53A, far that section enacts an equity which is 
•nly avails bit; as a defence. It is therefore the only case recognised by the Legislature 
where the equity of part performance is an active equity, as in English law, sufficient to 
support an independent action by a plaintiff ( k ). If a plaintiff is in possession under a lea# 
(which would otherwise be inadmissible for want of registration) he may put the lease in 
evidence and sue upon it for specific performance treating it as a contract. 


The effect of the proviso is that specific performance cannot be enforced against h 
transferee with notice of the contract and of its part performance. This is in accord 
with sec. 27 (b) of the Specific Relief Act. 


(A) Cf. Letter v. Foxcrpft (1701) Collin P.C. 108, 
W. 6 T., Ed. 0, Vd. II, p. 410. 

(i) Anaiuijiarain v. Lai* MvrH Manokar (1946) 
A.O. ISO. 



1928) 49 CW. 607, 09 1.C. 887, (*22) A.C. 486, 

lari Prathad v, Hanmantrao (1986) Mag. 
116. 170 LC. 684. (1987) A.K. 74. 
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CHAPTER III. 


&<4 


Of Sales of Immoveable Property. 

54 . “Sale” .is a transfer of ownership in exchange for 
a P rice Paid or promised or part-paid 
and part-promised. 

Such transfer, in the case of tangible immoveable pro- 
sai. how a»d«. perty of the value of one hundred rupees 

and upwards; or in the case of a reveraion 
or other intangible thing, can be made only by a registered 
instrument. • 


■ In the case of tangible immoveable property, of a value 
less than one hundred rupees, such transfer may be made 
either by a registered instrument or by „ delivery of the 
property. 

Delivery of tangible immoveable property takes place 
when the seller places the buyer, or such person as he directs 
in possession of the property. * 

A contract for the sale of immoveable property is a 
contract that a sale of such property shall 
amtnet for aai*. take place on terms settled between 

the parties. 

It does not, of itself, create any interest in or charge on 
auoh property. 

Sj&ie. — The section deals with thrpe subjects : — 

I. Definition of sale [pp. 294 — 299]. 

11. Mode of transfer by sale [pp. 299 — 303]. 

* III. Contract of sale [pp. 303—305]. 

J . — Definition of Sale. 

Definition. — Sale is defined as being a transfer of ownership for a prioe. In a sale 
there is an absolute transfer of all rights in the property sold. No rights are left in the 
transferor. In a lease there is a partial transfer or and the i4gh»* left in the 

transferor are called the reversion ( l ). In a mortgage there is a transfer of an interest to 
the extent stated in seo. 68 below. 

The essential elements of a sale are— 1 

(1) the parties, 

(2) the subject-matter, 

(3) £hs transfer or conveyance, 

(4) the prioe or consideration. 



(X) See note " Demise ** under mc. 105. 
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DEFINITION OF SALE. 

Parties to sale.— The parties eie the teller end the buyer. 

The teller mutt be e person oompetent to transfer. This it e metier dealt with in 
the notet to teo. 7. He most be oompetent to contract and he must have title to the 
property or authority to transfer it if it is not his own. See notes tinder seo. 7. 

The buyer may be any person who it not disqualified to be a transferee under teo. 6 (b) 
(3). A duly exeouted transfer by way of sale to a minor who hat paid consideration 
is valid (m). 


Subject-matter Of sale.— The subject-matter is transferable immoveable property . 
Immoveable property has been explained in the note under that heading under see. 3. 
Imgaoveable property is transferable except in the oases specified in see. 6. 

The definition of immoveable property in the General Glauses Aot is : “ Immoveable 
property shall inolude land, benefits to arise out of land and things attached to the earth 
or permanently fastened to anything attached to the earth.” Things attached to the 
earth are mentioned in seo. 8 as incidents which pass with the land on transfer and are 
defined in seo. 3. Land and things attached to the earth are things whioh oan be touched 
and are therefore tangible immoveable property. Thus a field or a house is tangible 
immoveable property. A benefit to arise out of land is immoveable prop ert y 
and is an interest in land. But such interests may or may not be tangible* Thus 
an undivided share in land is tangible as the owner has joint physical possession (a). 
But an easement, a right of ferry, or a fishery are intangible, for these are rights exercised 
over the property of another and o&ifhot be perceived by the sense of touch. The equity 
of redemption in a simple mortgage is tangible because the mortgagor is in possession, 
but in a usufructuary mortgage it^s intangible because he is not in physical possession (o). 
Conversely, as to the mortgagee's interest, it is intangible if the mortgage is a simple mort- 
gage, bat tangible if the mortgage is a usufructuary mortgage (p). In Sohan Lai v. 
Mohanlal ( q ) 8ulaiman, C.J., said : “ A mortgaged property is undoubtedly tangible, but 
the interest of the mortgagor in the property, when the mortgage is usufructuary, is not 
identical with the property itself, as some interest has already passed to the mortgagee 
including the right to remain in possession and appropriate the profits. The interest 
which the mortgagor possesses is not itself capable of being touched, nor is it such that an 
actual delivery of its possession can be effected by the mortgagor to the mortgagee. It 
seems difficult to conceive of a thing being tangible when it is not capable of actual delivery 
of possession.” This is a dissentient judgment but one would have thought was well 
founded in principle. The judgment of the majority of the Judges was however that the 
interest of a mortgagor in a usufructuary mortgage is tangible. The majority view ofthe 
Allahabad High Court has been followed by the Patna High Court (r) and by the Bombay 
High Court («). e 


An interest under a deed of settlement whereby a person is granted an Inoome in 
future rents and profits of certain immoveable property and also a share in the proceed* 

(m) Ulfat Rai v. Gauri Shankar <1*11) 33 i Maehar Boutin (1*18) 11 AU. LJ. 

* “ " * 1 407, 1* 1.0. 818: Sheikh BaSmat v. 

Sheikh Jamie <1010) 88 Oil. W. M. 818, 
62 I.C. 668 ; Ramnat ain v. Kola Chandra 
(1*10) 4* LC. 428. 

(p) Bamataml Potter v. CMatum Atari (1*01) 
24 Mad. 440, dissenting from Bubrama- 
i Ham v. P a r o mal <18*8) 18 Mil. 4841 
Muttaddi Lai v. Muhammad Banif (1*06) 
10 AH. LX 167,161.0. 868. 

(«) (l«W)60An. 088, 118 1.0. 177, (18) AJU 


(a) 


<•) 


Ulfal Bai v. GauH Shankar (1011) 33 
All. 867, 11 I.C. 20: Rarain Dot v. M*t. 
BhaniaJ 1*18) 88 All. 164, 35 I.C. 28 : 
Mmol Kumearr. Madam Oopal (1016) 88 
All. 62, 81 1.0. 7*8; Mania ▼. Ptrumal 
(10U) 87 MSd. 800. 26 LO. 1*6 ; Subha 
Redd* v. Gmam Redd* 0880) 180 LC. 
77/000) AJL 428. 

few Lai v. Asia (1811) 14 O.C. 161, 
11 1. 0. 678; Mama Baa K*in v. P« 
Bta W<1*24) 88 LCT270,(’24) A.R. 287 ; 
Rath* v. Gulabckand (1*84) 144 I.C: *10, 
(14) A. V. 18. 

Mtnaatamii PaUar v. Chiemam Atari (1*01) 
24 Mad. 448, 488; Muitaddi Lai v. 
Mo h a mmad BamU (1812) 10 AIL LX 187. 
16 I.C. 858; AM AH v. Moh ammad 


)A.P.81. 

<*) Vukaram v. Atmmm fl888) A.B. W. 
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of the property in future is immoveable property within the meaning of the 
section (<). 

The distinction between tangible and intangible immoveable property is analogous to 
that made in English law between a corporeal hereditament and an incorporeal 
hereditament. Topham explains the distinction as follows : “ A corporeal hereditament is 
an interest in land in possession, i.e., a present right to enjoy the possession of land. An 
incorporeal hereditament is a right over land in the possession of another, which may be a 
future right to possession, or a right to use for a special purpose land in the possession of 
another, e.g. 9 a right of way ” (u). The contrast is between the estate of one who is 
possessed of the land, the tangible thing, and that of a man who has the mere right, the 
intangible thing, without possession of anything tangible (v). The “ other intangible 
thing ” in sec. 54 is intended to embrace those imponderables which are related to im- 
moveable property. It cannot include such things as a mere licence to sell electricity (to). 

Mortgage debt. — Before Act 2 of 1900 mortgage debts were assignable as action- 
able claims and the assignment of the debt passed the security with it under sec. 8 of this 
Act (x). But Act 2 of 1900 remodelled the Chapter on actionable claims (Chapter VII) 
and inserted in sec. 3 a definition of actionable claims which excludes “ a debt secured by 
mortgage of immoveable property or by hypothecation or pledge of moveable property.” 
The effect of this amendment is that mortgage debts can no lofiger be transferred as 
actionable claims under Chapter VIII. They can only be transferred by way of sale under 
seo. 54, or by way of exchange under sec. 118, or by way of gift under sec. 123 but in all 
cases as immoveable property, and consequently only by registered instrument (y). But 
the Privy Council have held that an unregistered transfer of a mortgage debt may be 
treated as a transfer of the debt dissociated from the # security (z). See note “ Debts ” 
under sec. 8. 

Reversion. — A reversion is particularly mentioned probably because the lessor, 
although out of possession, is able to give symbolical possession by his lessoe attorning 
to the transferee. But such symbolical possession is not equivalent to physical posses- 
sion and a reversion is therefore intangible (a). A transfer of a reversion is a 
transfer of a right to future rents which is a benefit to arise out of land within the 
meaning of the phrase used in the definition of immoveable property in the Registration 
Act (6). Arrears of rent already accrued due are not a benefit to arise out of land but 
a mere debt or chose in action and not immoveable property at all (c). 

Fruits Of an action. — An assignment of the fruits of an action is not illegal (d), 
but such an assignment is not a sale although the suit is for the possession of immoveable 


4(0 Moola Sons v. Rangoon Official Assignee 
(1936) A. PC. 280. 

(u) Topham New Law of Keel Property, 4th 
Kd.. pp. 12 A 13. 

<e) 'William and Eastwood’s Principles of the 
Law of Beal Property, p. 79. 

( tr) Mcmmohan Dot v. Official Liquidator (1940) 
AJL 468 (1940) AIL 668, (1940) A.L.J. 
449,(192)1.0.867. 


(x) Submmmiam v. Perumal (1895) 18 Mad. 

• > 464 ; Perumal Ammal v. Perumal (1921) 

44 Mid. 196, 200, 61 1.C. 461. (’21) AM. 
137; Sakhuddin v. SonauUah (1917) 22 
Cal. WJf. 641, 644-646, 46 1.0. 986. 

(y) Perumal Ammal v. Perumal , eupra; EU h 

malai v. Bahkrishna (1921) 44 Mad. 
966,66 I.CL 168, (’22) AM. 344; Bank 
of imp* India v. Famt Skinner (1929) 
61 Ah. 494, 119 1-O. 241, (’29) AJL 161 : 
Banarti Dae v. Ramchandra (1988) 141 
1.0. 421, (’33) A.L. 210 ; Qirdkar Paraeh- 


(*) 


(«> 


ram v. Firm Moiilal (1941) A.N. 6, (1941) 
Nag. 616, (1940) N.L.J. 161,192 1.0. 666. 

Imperial Bank of India v. Bengal National 
Ban* (1931) 68 I.A. 828, 69 Cil. 877, 86 
Cal. W.N. 1084, 64 Cal. LX 117. 1931 
All. L.J. 804, 61 Mad. L. J. 689, S3 
Bom. L.&. 1888, 184 I.C. 061, <’81J A.P0. 
246: Fanny Skinner v. Bank of Upper 
India (1985) 02 I.A. 116, 67 All. 314 
165 I.C. 748, (’85) A.PC. 108. 

Bhaekar Qopal v. Padman Him (1916) 40 
Bom. 813, 88 I.C. 268. But see SibeiuL 
rapadav. Secretary of State g907> 84 Cal. 
207 where this point seems to have T 


(6) MangalaewanU v. Subbia PUtai (1911 
< 84 Mad. 64,6X0. 504. 

<c) Lamodar Dae ▼. Girdkari Lai (1906) 27 All. 

664 ; Sharp v. Key <1841) 8 1 L A W. 879. 
(d) Subkadrayamma v. V en k e t ap aH Raj* 
(^iFiftd. LX 93, 80LCL897. (’24) 
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property ( e )» because if the defendant cuooeeded and the suit were dismissed there would S* 
bo no property to be sold (/). On the other hand, if the seller has a present title the 
mete fact that he is out of possession will not justify the inference that the sale is a 
transfer of a law Biiit ( 9 ). 

Easements. — The grant of an easement is not a transfer of ownership under this 
section (A) ; and the provisions of the Transfer of Property Act have no application to 
the creation of an easement (t). 

Price. — The word “ prico ” is used in its ordinary sense as meaning money only (y). 

It is used in the same sense as in sec. 77 of the Contract Act (it). Thus a grant of 
land on what is called adhlapi tenure, »>., a transfer of t he land in return for work done in 
clearing land and sinking a well is not a sale ( l ) ; and a transfer of a life interest in land 
in discharge of a claim for maintenance is neither a sale, nor an exchange nor a gift ( w). 

A transfer of land in satisfaction of a charge for maintenance ha# been held to be not a sate 
but an exchange (n). A transfer of land in satisfaction of a wife's claim for dower is not a 
sale ( 0 ). But in some cases such a transaction has been held to be a sale on the ground 
(submitted to be erroneous) that the extinction of the dower debt is equivalent to the 
payment of prico (p). If the consideration for the transfer is not money only but also 
forbearance to sue or fcd take proceedings the transfer is not a sale ( 9 ). A compromise 
affecting immoveable property is an acknowledgment of an existing right and does 
not operate as a sale (r), but there W(gild bo cases in which a compromise might result 
in a sale (a), A decretal amount may be the price (i). 

a 

The price is fixed by the contract antecedent to the conveyance. Price is of the 
essence of a contract of sale (u), And unless the price is fixed, there is no enforceable contract, 
because if no price is named the law does not imply, as in the case of a sale of goods, a 
oontraot to buy at a reasonable price (v). If no prico is paid or promised even a 
registered deed does not effect a sale (u>). But it is sufficient if the contract specifies 
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3.54 . ,4einlfco means of ascertaining the prioe by Fry on Bpeeifie 

Performance as follows : — . . v 

“ In all sales it is evident that price is an essential Ingredient, and that where 
it is neither cysoertained nor rendered ascertainable, the oontract is void for 
inoompleteness, and incapable of enforcement. It is not however necessary 
that the contract should in the first instance determine the prioe. It may 
either appoint a way in which it is to be determined or it may stipulate 
for a fair price.” 

A oontract for sale at 33 years’ purchase of the net inoome is valid and capable of 
specific enforcement (y). 


Transfer of ownership and payment of price.— The payment of price is not 
necessarily a sine qua non to the completion of the sale. If the intention is that property 
should pass on registrations the sale is complete as soon as the deed is registered whether the 
price has been paid or not (s), and the purchaser is entitled to sue for possession although 
he has not paid the prioe ( 0 ). This is clear from the words of the section, “ prioe paid or 
promised or part paid or part promised.” A condition that prioe shall be paid in a year 
provided that possession was given within that time does not invalidate the sale deed (6). 
If the price is not paid the seller cannot on that account set Aside the conveyance (c). 
He can only sue for the prioe (d) ; and he will have a charge on the property for the 
-unpaid purchase- money. This is anon-possessory charge as explained in the note under 
sec, 55 (4) (b) and it will not justify the seller refusing to give possession. See note 
44 Nan-possessory ” under sec. 55 (4) (b). 

In Tatia v. Babaji (e) a registered sale deed was executed before the Act was applied 
to Bombay in favour of a purchaser who entered into possession without payment of 
price. Fulton, J., held that the sale was void for want of consecration under sec. 25 of 
the Indian Contract Act, but Farran, C.J., pointed out that conveyances perfected by 
registration or possession could not be placed in the same category as agreements void 
ior want of consideration. 


Extrinsic evidence . — Notwithstanding an admission in a sale deed that the prioe has 
been paid, it is open to the vendor to prove that no consideration was in fact paid (/). 
See note “ Recital of payment” under sec. 55 (4) (b), onp. 304 below. Extrinsic evi- 
dence is also admissible to show that a deed which was in form a deed of sale with a receipt 
for the consideration was in reality intended to operate as a deed of gift (g). If no price 
was in fact paid and the transfer was a reward for past cohabitation or with the object 
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of tutors c o hab it a t ion the ostensible sals dud may amount to a gill but would be invalid 
under no. 6 (b) of this Act (A). Tbs mere fact of non-payment of oonaideration will not 
make tbs sals deed fictitious, although it may sometimes be evidence that it was not 
intended to operate ( • ). 

II. — Mode of Transfer by Sale. 

Mode Of Transfer. — There are only two modes of transfer by sale and these are 
(1) registered instrument and (2) delivery of possession. 

The first overlaps the second, for a transfer may in all cases be made by a registered 
instrument. It is only in the oase of tangible immoveable property of value less than 
Rs. 100 that the section allows-the simpler alternative of delivery of possession. In all 
other oases a registered instrument is compulsory. The option of the simpler alternative 
is allowed in the oase of tangible immoveable property of value less than Rs. 100, beoause 
the formality of a registered instrument is not considered nec&sary in view of the small 
value, and the patent evidenoe of the transfer afforded by the delivery of physical 
poss essi on ( j ). The distinction thus made bears some resemblance to the English Common 
law whereby corporeal hereditaments were transferred by feoffment with livery of seisin 
whereas incorporeal hereditaments, not being capable of livery, were transferable by 
deed and were accordingly said to lie in grant. 

Registration. — The Registration Act does not distinguish between tangible and 
intangible immoveable nroperty, add makes registration optional in the oase of all 
immoveable property of value lees than Rs. 100. Under this Act a sale of intangible 
immoveable property can only A made by a registered instrument, whatever the value 
of such property may be ; and a sale of tangible immoveable property, though of a 
value less than Rs. 100, must also be effected by a registered instrument, unless it is 
effected by delivery of possession. See note “ Supplemental '* under sec. 4 above. 

In a conveyance of land situate in one registration district, the inclusion of one yard of 
land in another registration district for the purpose of giving jurisdiction to the registering 
authority of the latter district and without any intention to convey that one yard of land 
is a device to evade the registration law and does not constitute an effective registration 
and therefore no property p a s ses (A). 



If immoveable as well as moveable property is sold for a single consideration by an 
unregistered deed the sale is ineffectual not only Vs to the immoveable but also as to the 
moveable property. This is beoause the document embodies only one transaction and 
there is no separate transaction concerning the moveable property (1), See Mulla'f 
Registration Act, 3rd Ed., p. 188. 


Official Receiver's sale. — When an official receiver sells the property of an insolvent 
that has vested in him the sale is a sale by act of parties and is subject to sec, 114, so that 
if the property is immoveable property of value over Rs. 100 a registered sale deed is 
necessary (m). See note “ Clause (d) 1 ’ under section 2. 


Mo other mode Of transfer.-— The provisions of this section as to modes of _ 
(1) by registered instrument and (2) by delivery of p osse ssio n , are exhaustive | 
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sale cannot' be effected in any other way (n). Title to land cannot pas* by oqere admis- 
Sion when the statute requires a deed (o). The Privy Council referring to the transfer 
of a zemindari estate said that it could not be transferred except by registered instrument 
and that recitals in deeds and in petitions to officials could not amount to a transfer (p) ; 
and in a latter case referred to the mischievous but persistent error that proceedings fer 
the mutation of names could affect proprietary rights ( q ). See note “ Transfer ” under 
sec. 5, supra. 

Punjab . — In the Punjab where the Act is not in force, an oral sale is valid in ail 
cases (r). The English rule that the contract makes the intending purchaser the 
equitable owner seems also to be followed (*). But when a document is executed, it 
must be registered (t). 

Ownership When transferred. — Property does not pass, or, in other words, owner- 
ship is not transferred until registration is effected (u). But once registrations effected the 
title relates back to the date tf execution (v), This is the effect of sec. 47 of the Registration 
Act. See note “ Priority ” under sec. 48, supra. So a registered sale deed will not be 
defeated by another deed executed later but registered earlier («?). If the deed is registered 
after a suit has been filed, the transfer will not be subject to Us pendens if the deed 
was executed before the suit was filed against the vendor (x). * 

On the other hand it does not follow that property passes as soon as the instrument 
is registered, for the true test is the intention of the parties (y). Registration is prima facie 
proof of an intention to transfer, but it is no proof ft an operative transfer if there is a 
condition precedent (which must be strictly proved) as to payment of consideration or 
delivery of the deed. Thus the seller may retain the 4 deed pending payment of price 
and in that case there is no transfer until the price is paid and the deed delivered (z). 
The words “price paid or promised” in the definition show that the payment of price is 
not necessarily a sine qua non to the completion of the sale (a). The case of Ikbal Begam 
v. Qovind Prasad (6), where a purchaser’s suit for possession was dismissed as he had not 
paid off incumbrances for the discharge of which part of the purchase-money had been 
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regained by him, may possibly be referred to this principle. Again the deed may expressly 
provide that the sale will be void unless the price of the balance of prieeispaid in a Axed 
time (e). But if the intention was that the transfer should take effect on registration, 
property passes, although the seller has not given possession («/), or the buyer has not 
paid the price (e). In Kondu v. Vishnu (/) "a contract of sale was registered, and It 
provided that on certain conditions being fulfilled it should operate as a sale deed. The 
buyer took possession under the contract, and it was held to operate as a conveyance and 
passed property to him as soon as he had fulfilled the conditions. 

Unregistered deed.— If the deed is not registered, there is no transfer and property 
does not pass (g). This is so even if the property is tangible immoveable property of 
value less than Rs. 100 {h). Mere delivery of the deed will not operate as delivery of 
the property (t) ; nor will a recital in the sale deed of delivery of possession suffice, for suoh 
a recital might be inserted without any attempt at fulfilment (j). But if the unregistered 
deed of value less than Rs. 100 is accompanied by delivery of the property, the sale would 
be effective by virtuo of delivery of possession and would not he rendered nugatory by the 
unregistered deed ( k ). Tho deed would be, evidence of the contract of sale or of any 
negotiations concerning the transaction ( l ). See now sec. 40 of tho Registration Act 
as amended by Act 21 of 1920. 

• 

An unregistered deed may, undor the judgment of tho Privy Council in Varalha Pillai 
v. J ttvarcdhammal (m), be used as evidence of the character of possession. Twelve years* 
possession under an unregistered safe deed will create title by adverse possession, not 
only when the property's of value less than Rs. 100 and sec. 49 of the registration Act 
does not apply (n) r but also when^t is of that value and over (o). 


Delivery Of Property. — Delivery of the property takes place when tho seller 
places tho buyer or such person as ho directs in possession of tho property. This mode 
of transfer is only recognised in the case of tangible immoveable property of small value, 
as delivery of possession is a patent act. Possession of land is given by going on to the 
land, but it is not necessary to walk over the whole land (p). Possession of a house 
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may W given by delivery of the keys (q). Doubtful cases can only arise when the 
|ptoperty is already in the possession of the buyer. The Calcutta High Court had held 
*%it in such a ease an oral side was invalid (r) as the essence of a transfer by delivery of 
property is that possession is changed. This case was doubted in a later Calcutta case («) 
where a mortgagor sold h|s equity of redemption of value less than Bs. 100 to the 
mortgagee in possession by pointing out the boundaries. The Court Baid that the mortgagor 
had done what he could to deliver possession and that the oral sale was valid. Also in >. 
Madras case (t) which was also a sale of an equity of redemption less in value than Rs. iflib ' 
to a mortgagee in possession, the Court held that it was sufficient that the vendor by 
appropriate declarations and acts converts the possession of the vendee as mortgagee into 
possession as purchaser. In the case last cited the Judges observed that it was not the 
intention of the Act to require sales of properties below Bs. 100 in value to be made by 
registered instrument when the vendee is in possession as a tenant. But this is clearly 
wrong* for if the vendee is a tenant the sale would be of the reversion, and a registered 
instrument would be .necessary. The decision in Sibendrapada Nath v. Secretary of 
State ( u ) seems to be supported by an observation of the Privy Council in Biswanath 
Prasad v. Chandra Narayan(v) that “ for Ahe purpose of sec. 54 there must be a real 
delivery of the property But even after this decision the Caloutta High Court have 
held that if the vendee is already in possession it is sufficient if the vendor by appropriate 
acts and declarations converts permissive possession into possesion as a vendee (tv). 
So has it been held by the Lahore and Bangoon High Courts (a). A Full Bench of the 
Allahabad High Court by a majority held that where the property was in possession of a 
usufructuary mortgagee, the interest of the mortgagor was tangiblf property and therefore 
could be transferred only by a registered deed, for possession being with the usufructuary 
mortgagee there could be no delivery of possession unless the mortgagee gave up possession 
as mortgagee (y). This was followed by the Patna High Court (s). Both these cases 
followed Sibendrapada v. Secretary of State, supra, on this point. 


If on the date of sale the buyer gets into possession a delivery of possession by the 
seller may be inferred (a). 


When tangible immoveable properly of value less than Bs. 100 is delivered under 
an oral oontraot of sale, the sale is complete. No title is left in the vendor, and if he 
subsequently executes a registered conveyanbe to a third person that person gets nothing, 
even though the price under the oral sale has not been paid ( b ). 

* 

Delivery plus unregistered sale deed.— In the case of tangible immoveable 
property worth less than Bs. 100 if the transfer is not made by delivery there must be a 
registered sale deed. An unregistered deed would be invalid and would not operate as 


(f) Quest v. Homfray (1801) 6 Vei. 818. 

(r) Sibendrapada v. Secretary of State (1007) 84 
Cal. 207; followed In Tiiak BrttHal v. 
Rudeehwar (1017) 41 1.G. 8 and MrinaHni 
v. Mohima Chandra (1910) 6 1. C. 788. 

<«) Sonai Chutia v. Sonaram Chutta (lftlO) 20 
Gal. W. H. 196,44 I. €. #2 {followed 
In Santohhi Miteer v. Siro Jkn (1984) 161 
L C. 66, (*84) A.P.801. 

M uth u ham ppan v, Mvthu (1916) 88 Had. 
1168, 26 I. O. 772; followed tn Sheikh 
Dateood v. Moidetn (1926) 48 Had. L. J. 
264, 87 I. O. 881, (’26) A. M. 566 and 
. Sam Nath v. Qejadhar (1026) 92 I. 0. 


12 Nag. L. B. 189, 861. 0. 647. 
«) (1907) 84 Cal. 207. 


(v) (1921) 48 CaL 609, 48 IA. 127, 681X1. 770, 
(•21) A .PC. 8. 

(iv) Kulachandra Qhoeh v. Jogendmehandra 
^(1988^60 Cal. 884, 144 I. C. 186, 

(а) Mahbub v. KaUhhar (1986) AX. 766 ; 

Maung Mya MUtamg v. Ma Rhine (1986) 
166 XO. 287 (1986) A.R. 497. 

(y) Sohon Lei v. Mohan Lot 60 AH. 906, (1928) 
A A. 726, 118 I.C. 177 (F.B.) > 

(*) Puran Motion y. Bhogo MaMa* (1946) A.P. 

6 Had. Xu T. iSTi L-0. um : AmmM; 
V. Jagamndha (1916) H. WVN. U% m* 
I.C. 7; T nhar a m v. r Atmmam TO?*?) 
A3. 81, aS89) Bom. 71, 40 Jkm. X.E. 

1192* iSomdo. ? 

(б) Moidtn v. Aoanm (1888) ll Had. 268. 
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" Goustructive deliver y (e). Bat if there it delivery it is, as already stated, not rendered 
nugatory by the existence of an unregistered deed (d), Bat the deiiveiy need not hq 
contemporaneous with the unregistered deed ; it may take place sometime after («). Inis 
Madras ease (/) it was said that the execution of an unregistered sale deed invalidated the 
oral sale by delivery as the deed excluded evidence of the agreement of sale. But this hat 
been d i s s e nt ed from by the Patna High Court (g), and it has been held that a sale deed 
^though not registered is admissible as evidence of the contract of sale (A). This is not 
made clear with reference to certain suits by the proviso inserted in sec. 49 of the Rifiitn 
tion Act by Act 21 of 1929. Even if the property were worth more than Rs. 109 so that 
there could be no oral sale, the vendee in possession under an unregistered tale deed 
would be protected from dispossession by the doctrine of part performance enacted in 
eeo. 63 A. But such an unregistered deed would not support a suit on title (i). 


III. — Contract for sale h 

Contract for 8ale. — A contract for the sale of immoveable property differs from 
a contract for the sale of goods in that tie Court will grant speoifio performance of it 
unless special reasons to the contrary are shown ( j). It is not within the competence 
of the guardian of ^ minor to bind the minor by a contract for the purchase of land. 
And as there is want of mutuality the minor on attaining majority cannot obtain 
epecifio performance of the contract (k). Otherwise a contract for the sale of land is 
subject to the general rules applicable to all contracts ; and this and other sections of the 
Act are taken as par* of the Contract Act, see sec. 4 above, at p. 42. A contract for 
sale by a minor is void, hut a tpntract for sale to a minor is valid. See note under see. 
6 (h) * Minor as transferee 1 at p. 72. Incidents peculiar to the sale of land are the 
subject of sec. 65. 


D068 not Of itself create any interest.— The last clause of the section abolishes tho 
English doctrine that a contract for sale transfers an equitable estate to tho purchaser. 
The law of India does not recognize equitable estates (l), and the English rule that 
the contract makes the purchaser owner in equity of the estate does not apply (m). Hence 
the Privy Council have held that apart from sec. 63 A, “ an averment of the existence of a 
contract of sale, whether with or without an averment of possession following upon the 
•contract, is not a relevant defence to an action for ejectment in India** (n). A person 


(e) Biewanath Praead v. Chandra Narayan 
(1921) 48 Cal. 609, 48 I. A. 127, 68 I. C. 
770, (*21) A.PC. 8. 

<<Z) Immamuddin v. Ramzan X1886) A.W.N. 201 ; 
Ganga Narayan v. Kali Chum , eupra; 
Kathari v. Bhupati (1916) 29 Bad. 


L. J. 721, 81 I. C. 62; Daya 
v. Site Bam (1926) 79 I. C. 894, (*26) 
A. A. 206. 

<#) Moha m mad YagaotaUy v. Outlay Lai 
(1988) 179 1.0. 683, (1989) A.P. 218. 

(/) Ku^u*voomi\. CMnmatwamt{l92S) 111 I.C. 

iff) Koehkm Mohton v. Shaonandan (1929) 
122 I.C. 688, (*29) AJP. 620. 

<*) Puekha Lai v. Kunj Bahari (1918) 18 Cal. 

■- W. X. 446, 20 I. C. 808; Safe* Jumon 
m Mohammad (1917) 21 Cal. W.X. 1149, 
41 m 7798; Kathari v. “ 


> Bhupati, 

BtajabaUaay. Akhoy Bagdi (lgeV80 Cal. 
W.X.264, 96 L C. 116, (*26) A.C. 706. 
{ft Ko You ▼. Ma Maloti (1988) 10 Xiag. 629, 
' 140 L 0. 777, (*88) A. B. 4. 

(j) Specific Belief Act, 1877,* 12. 

#) Mir S a n am j a a v. Pathruddim Mohamad 


Setharam (1983) 66 Mad. 488, 64 MM. 
1 L. J. 864, 142 I.C. 816, (*33) A. M. 828. 

(i) Webb v. Maephareon (1904) 91 Cal. 67, 
80 LA. 288 ; Ckhatr a Kumart v. Mohan 
Bihrum (1981) 10 Pat. 861, 68 I.A. |79, 


183 I.C. 705. (*91) A.PC. 196 ; j~»r 
Bus v. Sardar Mahomed Tahar (1984) 
61 I.A. 888, 69 Cal. L. J. 870, 67 MM. 
L. 3, 866, 86 Bom. I» B. 1196, 1984 All. 
L. J. 912, 161 I.C. 826, (*84) A.PC. 276 ; 
The OMetal Aatiffnea v. M. X. MooUa da 
800 $ Ltd. (1984) 12 Bang. 689, 164 l.C. 9, 
(’85) A. B. 84. ' 

(m) Moony 8 km Qok v. Moung Inn (1917) 44 
QM. 642, 4AI.A. 16, 88 1.0. 988 P.G.: 
Bhrmoef I, Monokji v. Keehae (1894) 18 
Bom. 18; Rupchand v. JamkUmi (1 
27 Bom. L. BL1441, 91 L 0. 817. ^ 

A, B. 24 ; Kalaehand v. JatMra M 

(1929) 66 OaL 487, 117 I. 0. 866, (W) 
A. C. 268. ' 

(a) MUm Fir Bus y^Saaior Mohamad Tahor 

a. «**. mtjM. ljJSTiiil o. 

Bang, m U* Ut 8. CM) 
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has- contracted to buy land is qpt the owner o i any interest in tike land and is* 
therefore, not competent to apply to Set aside an execution sale of the same land (o). 

A contract for sale is, therefore, merely a document creating a right to obtain another 
document and does not require registration. See Registration Act sec. 17 (2) (v) andMulla’s 
Registration Act 3rd Ed. p. 75. Even before the enactment of the Transfer of property 
Act, the proceedings of the Legislature when enacting the Registration Act of 1877 show 
that the Legislature did not regard an agreement for sale as itself creating an interest in 
land. This was explained by Birdwood, J. , in Chunilal v. Bomanji ( p) where an agreement 
for sale of immoveable property was held to be exempt from registfbtion even though 
it contained an acknowledgment of the receipt of earnest or part payment of the price (g). 
This settled rulo of law was broken by the Privy Council decision in Dayal Singh v. Indar 
Singh (r), but was restored by the amending Act 2 of 1927. Some dicta in Skinner v. 
Skinner (e) which may scorn to infringe this rule are explained in the undemoted cases (f). 

Before 1877 Indian cages followed the English rule and treated a contract for sale, 
as ore&ting an equitable interest in land. But these cases (u) are now obsolete. 

Attachment. — There is a conflict of decisions as to whether the obligation created 
by a contract for sale will prevail over claims enforceable under an attachment. See 
in this connection note “ Attachment ” under sec. 40, supra. « 

Equities Of person contracting to hoy. — If the transaction is still in the stage 
of contraot, the buyer, even if he has paid the price gr part of the price and even if he 
has taken possession, is not the owner and the property is still iikthe seller. But these 
circumstances may give rise to equities in favour of thq buyer. A buyer who has paid 
the price or part of the price in anticipation of a conveyance is entitled under sec. 55 
(6) (b) to a charge on the property for the amount paid. If the contract is still capable 
of specific performance, the buyer may file a suit for specific performance and complete 
his title. If the buyer is in possession in pursuance of the contract, he is protected from 
dispossession by the right enacted in sec. 53A. But if see. 53A does not apply “ an 
averment of the existenoe of a contract of sale, whether with or without possession follow- 
ing upon the contraot is not a defence to an action for ejectment in India ” (v). 



Estoppel. — An admission that land has been sold will not operate as an 
estoppel so as to do away with the necessity for a registered conveyance (w). Title to 
land will not pass by mere admission when the Aot requires a conveyance (a:). 

• 

Mabomedan Law. — The exception in favour of rules of Mahomed&n law in sec. 2(d) 
only refers to such rules as differ from the general rules contained in Chapter II, But 
se* 04 occurs in Chapter 111 and therefore applies to Mahomedans (y). Under the 
Mahomedan law rule the execution of an instrument of sale is in no case necessary and 


( 0 ) Mahadeo v. Vasudeo (1899) 23 Bom. 181. 
ip) (1884) 7 Bom. 8m, 815. 

(f) Bormutji v. Ksthav. supra ; Smgopal v. 
RamOumm (1882) 8 Cal. 866: Fsrtab 
Chmdsr v. Mohmdrmath <1890) 16 I. 
A. 288, 17 Gel. 297; HummMm Singh 
, v. Jamad AH (1900> 27 Cal. 468; Inter 
Singh v. Dm Singh (1926) 6 lab. 447, 
89t0. 602, (*26) A. L. 619. 


68 LA. 214, 28 Bom. L. B. 1872, 96 



I.C. 649, (’30) A.M. 688 ; Abdul LaUf y. 
Dsbi Motion (1984) 18 Bit. 620, 156 I.C. 
47, (*84) A. P. 496. 

(u) Fati Chand Sahu v. LilambarSing Ds&* 
(1871) 9 Bong. L. B. 488, 43$ 14MJ.A. , 
129, 16 W. B. P. C. 26 ; Snsmuttu THpooTa 
v. Juggtr Nath (1876) 24 WJLMl. 

<») (1984) 81 1, A. 888, supra; (1984) l#Bug. 
889, supra. * 

(») Mount Po Fin ▼, Mama H it (1924) 

2 Bug. 459, 88 1.0. 206, f 28) A. B. 68. 


2 Bug. 459, 86 1.0. 206, f86) A. B. 68. 
Mtfkwrt Mahon ▼. Dm Awnor (1916) 48 
CL 780, 86 1. 0.806: Mount PoTin v- 
Marne ft* 9 * (1925) « Bug. 489, 86 
1. 0. 205, (*26) A. B. 88,- y 
OhufuiM*m» r. Homti ■ (IMS) 10 AIL. 
L. J. 184, 181. 0. 678. 
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i. 

tfce sale becomes absolute on payment of pricJ^md delivery of possession (z) but the 
section renders this rule obsolete where the Act is in force. In cases where the Maho- 
raedan right of pre-emption is claimed there is a conflict of judicial opinion (a) as to 
whether the right arises when the sale is complete under Mahomedaxt law or only when 
the sale is complete under the Transfer of Property Act. The rule generally applied is 
that the intention of the parties determines what system of law applies, and what Is 
the date when the sale is complete (b) ; and this rule has been applied by the Privy 
Council (r ). 

The transaction called the hiba-bil-iuaz of India (<7) has been held to be a sale, so that 
if the property is immoveablo property of the value of Rs. 100 or upwards it must be effect- 
ed by a registered instrument (e). It has been held in Oudh that a kiba*bil*iwja by 
which a Mahomodan transfers property to his wife in satisfaction of her (lower debt is not 
a sale(/) and that all cases of hiba-bil-iwnz are not necessarily sales (p). 


55 . In the absence of a contract to the contrary, [/>. 330] 
the buyer and the seller of immoveable 
orbw-CTanaMiicr! labmtl ““ property respectively are subject to the 
liabilities, and have the rights, mentioned 
in the rules next following, or such of them as are applicable 
to the property sold : 

§ 

(1) The sellef is bound — 

— ' ~ * 

(a) to disclose to the buyer any material defect in the 
property or in the seller’s title thereto of which the 
seller is, and the buyer is not, aware, and which 
the buyer could not with ordinary care discover 
[pp. 310-312 ] ; 

(b) to produce to the buyer on his request for examination 
all documents of title relating to the property which 
are in the seller’s possession or power [pp. 312-313 ] ; 


(c) to answer to the best of his information all relevant 
questions put to him by the buyer in respect to the 
property or the title thereto [pp. 313-316 ] ; 


<*> 

<•> 


<*) 




Bogam v. Muhammad (IBM) IB All. 344, 


Begat* v. M uhamm ad, m vara: Najm-un- 
nUia v. AJaib AH (1900) id All. 949; 
JamM v. Gtrjadat (1886) 7 All. 482 F.B. ; 
SuHmi v. BauauUak (1914) 41 Cal. 949. 
29 IX C. 996: KktgaH v. Mutliek (1919) 
1 nt., L. J. 174, 34 I. C. 210. 

>& r 


<1921)46' Bom. 902, 94 I. C. 919, ( # 22) 


8Banm ▼. JHdulBataa (1921) 46 BpmJ<*6, 
49 LA. 476, 94 1« C.829, (*29) A. PC. 41* 


id) 

(0 


if) 


<f> 


See llolla'i Mahommetfan Law, Ed. 9, p. 129. 

Abbot AH v. Karim Bakth (1909) 19 Gal. 
W. N. 160, 4 I. C. 499; Sarifuidin v. 
Mohiuddin g927) 64 Cal. 764, 106 I. 0. 


; Faith AH v. Muham* 


mii <2w) BXah.4W.lM I. 0. 
mi A. X. BIB; Mwmwm *. 4 
Mm (IBM) 38 Ctl. WJ4. 747, 1M 
422, (*M) A. C. BB8. 

Chaudhri T <Uib AH v. U*. Ml (1BB7) * 
look. 576. 102. US. 142, (*27) A. O. BM; 
MKr 4MW V. J41. M ‘ 

1 lack. 83, Bt LC/SOft f*B) 

Atm BamU v. ADM Ohm (IBM) MB 
I. O KU. CM) A O. MB. ' 
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(d) on payment or tender of the amount dne in respect 
of the price, to execute a proper conveyance of the 
property when the buyer tenders it to him for 
execution at a proper time and place [p. 315 ] ; 

(e) between the date of the contract of sale and the 
delivery of the property, to take as much care of 
the property and all documents of title relating 
thereto which are in his possession as an owner of 
ordinary prudence would take of such property and 
documents [pp. 315-316 ] ; 

(f) to give, on«being so required, the buyer or such person 
as he directs, such possession of the property as its 
nature admits [pp. 316-317 ] ; 

(g) to pay all public charges and rent accrued due in 
respect of the property up to the date of the sale, 
the interest on all incumbrances on such property 
due on such date, and except where the property 
is sold subject to incumbrances, to discharge an 
incumbrances on the property then existing 
[ftp- 317-318]. 

(2) The seller shall be deemed to contract with the buyer 
that the interest which the seller professes to transfer to the 
buyer subsists and that he has power to transfer the same 
[pp. 319-324] : 

Provided that, where the sale is made by a person in a 
fiduciary character, he shall 'be deemed to • contract with the 
buyer that the seller has done no act whereby the property 
i» incumbered or whereby he is hindered from transferring it 
[p. 324]. 

The benefit of the contract mentioned in this rule shall 
be annexed to, and shall go with, the interest of the transferee 
as such, and may be enforced by every person in whom that 
interest is for the whole or any part thereof from time to 
time vested [p. 324]. • 

(3) Where the whole of the purchase-money has been 
paid to the seller, he is also, bound to deliver to the buyer 
all documents of title relating to the property which are m 
the eeller's possession or power : 
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Provided that, (a) where the seller retains any part of 
the property comprised in snch documents, he is entitled 
to retain them all, and, (b) where the whole of suoh property 
is sold to different buyers, the buyer of the lot of greatest 
value is entitled to such documents. But in case (a) the 
seller, and in case (b) the buyer of the lot of greatest value, 
is bound, upon every reasonable request by the buyer, or by 
any of the other buyers, as the case may be, and at the cost of 
the person making the request, to produce the said documents 
and furnish such true copies thereof or extracts therefrom 
as he may require ; and in the meantime, the seller, or the 
buyer of the lot of greatest value, as the case may be, 
shall keep the said documents safe, uncancelled and undefaced, 
unless prevented from so doing by fire or other inevitable 
accident [pp. 324-325 ]. 

(4) The seller is entitled — 

(a) to the rents and profits of the property till the owner- 
ship thereof passes to the buyer [pp. 325-326 ] ; 

(b) where the ownership of the property has passed to 
the buyer before payment of the whole of thepurchas*- 
money, to a charge upon the property in the hands 
of the buyer, any transferee without consideration 
or any transferee with notice of the non-payment, for 
the amount of the purchase-money, or any part thereof 
remaining unpaid, and for interest on such amount 
or part from the date on which possession has been 
delivered [pp. 326-332 ]. 

(5) The buyer is bound — 

(a) to disclose to the seller any fact as to the natufe 
or extent of the seller’s interest in the property of 
which the buyer is aware but of which he has 
reason to believe that the seller is not aware, and 
which materially increases the value of such interest 
[p. 332 ] ; 


(bf to pay or tender, at the time and place of completing 
the sale, the purchase-money to the seller or soon 
person as he directs : provided that, where tit* 
property is fold free from incumbrances,* the britt 
may retain, <trat of the purchase-money, the me^sn>6 

* A 

* < 
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, » 

of any incumbrances on the property existing at the 
date of the sale, and shall pay the amount so retained 
to the persons entitled thereto [pp. 332-333 ] ; 

(c) where the ownership of the property has passed to the 
buyer, to bear any loss arising from the destruction, 
injury or decrease in value of the property not caused 
by the seller [p. 333] ; 

(d) where the ownership of the property has passed to 
the buyer, as between himself and the seller, to pay 
all public charges and rent which may become payable 
in respect of the property, the principal moneys due 
on any incumbrances subject to which the property 
is sold, and the interest thereon afterwards accruing 
due [pp. 333-334], 

f 

(6) The buyer is entitled — 

(a) where the ownership of the .property has passed to 
him, to the benefit of any improvement in, or increase 
in value of, the property, and t& the rents and profits 
thereof [p. 334 ] ; 


(b) unless he has improperly declined to accept delivery 
of the property, to a charge on the property, as 
against the seller and all persons claiming under him, 
* *, to the extent of the seller’s interest in the 
property, for the amount of any purchase-money 
properly paid by the buyer in anticipation of the 
delivery and for interest on such amount ; and, when 
he properly declines to accept the delivery, also for 
the earnest (if any) and for the costs (if any) awarded 
to him of a suit to compel specific performance of 
the contract or to obtain a decree for its rescission 
{pp. 334-339]. 


An omission to make such disclosures as are mentioned in 
this section, paragraph (1), clause (a), and paragraph (5), 
clause (a), is fraudulent {p..332}. 

Amendments.— The tottering amendment* have beet* made by 4cft SO of 1929. 
In »eo. 55 ( 1 ) (a) the word* 5* or ia thewfier’* title thereto ha« been feuected. Tfaftee 
gtrejefiect to the dea&ion'ki JDayMai (A) that a Material defect k 

puberty inolnfteetArfeot tethe AeSer- In tea 06 (A) (U tfce.vecde <*i 

witnoQts oomwiHjr as mwpmf&tfm vita os 

• : 
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hire beon inserted 'after the words “ to a charge upon the property in the hands of the jf* 9 $ 

buyer.*' The effect Is that the unpaid seller’s charge is available not only against the 

buyer but against a transferee from the buyer with notice or a gratuitous transferee. At 

the end of the same clause the words “ from the date on which possession has been 

delivered” have been added to indicate that the buyer is liable for interest on unpaid 

price only from the date when he is put in possession. In sec. 55 (0) (b) the words “ with 

notice of the payment ” have boen omitted. This makes the charge of the buyer for 

price prepaid effective not only against the wllci hut against all persons claiming under 

him irrespective of notice (»). 

In the absence of a contract to the contrary.- See note under the same head 

on p. 339 below. 

Rights and liabilities. — The section nets forth the rights and liabilities of the 
buyer and seller — 


(1) 

(2) 


Before completion. 
After completion. 


These rights and liabilities are ns follows . — 

(1) Before completion 

Selltr'* 1 1 ifitilitu*. 

Sec. 55(1) (a) To disc lose tnateiml 


ltuyn'* Ualnhtus. 

Sot 55 (■»)(«) To disclose facta 
m it n mlly increasing 
value. 


Sei . 55(5) (li) To pay prit e. 


Buyt r's t tght. 

Sr c. 55(0) (b) Charge for 
prepaid. 


price 


defects. 

Sec. 55(1) (b) To produce title deeds. 

Se .55(l)(c) To answer questions as 
to title. 

Se . 55 (l) (d) To execute u»n\cy«uu<*. 

Set . 55 (1) (e) To take care of the 
property. 

Sec. 55 (1) (g) To pay outgoings. 

Seller's right . 

See. 55 (4) (a) To take rents and 
protits. 

( 2 ) 

Seller'* liabilities. 

Sec. 55(1) (f) To give possession. 

Sec. 55 (2) Implied covenant for 
title. 

Sec. 55 (3) To deliver title deeds on 
receipt of price. 

Seller's right. 

Sec. 55 ( 4 ) (b) Charge for price not 
paid. 

(1) Before eo mfi kti on^Tba rights and liabilities before completion are all 
# contractual with the exception of the seller’s right to take the rents and profits u n der 
sec. 55 (4) (a) which is a right the sonar has because he continues to be the owner alter the 
contact. The teller's Habi ifri ea -t o produce tfttedeeds— sec. 55 (1) <b); to answer 
qgtataa** to title -see, 55(1) (o); to execute eooveyauoe- sec. 55^1) (d);aod todia. , 
cto&drfc oU-*e* m (1) (a);and the WJreeli H**#* dWta^lata materially 
fee *&£-**• *5 (5) (a ) itag *> in the conveyance. 'The* ft no remedy 


After completion. 

# Buyer's liabilities. 

Sec. 55 (5) (c) To boar loss to the 
property. 


Seo. 55 (D) (d) To pay outgoings. 


Buyer's right. 

Sec* 55 (6) (a) Benefit of increment. 


TSsfi 3 


tarilhweffv. Bh*g**&m<xn7)AM.u*>9* Bern. iot.g aoo, ten lo.ioa 
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&SS oo them after the conveyance except on the ground of fraud, but omission of disclosure is 

Cl><») snpressly declared to be fraudulent. The buyer’s liability to pay theprioe-sec. 50(5) (b) 

2 does not merge in the conveyance, and alter conveyance is enforced by the seller's 

oharge for unpaid price*— seo. 55 (4) (b).— Conversely, if the buyer has paid pur- 
chase money before conveyance he has a oharge— sec. 55 (6) (b). The seller's liability to 
take care of the property— sec. 55 (1) (e), and to pay outgoings — sec. 55 (1) (g) are 
obligations collateral to the contract whioh do not merge in the oonveyanoe and can 
be enforced after completion. 

(2) After completion, — The buyer’s rights and liabilities after completion— see. 55 
(6) (a), sea 55 (5) (c), and seo. 55 (5) (d) — are not contractual but are incidents of the 
ownership that has been transferred to him. The seller's charge for unpaid price— esc. 
55 (4) (b) — is security for the enforcement of the buyer's liability to pay prioe — sea 55 (5) 
(b)— which has not merged in the oonveyanoe. The liability to give possession — sec. 55 
(1) (i), and to guarantee title— sec. 55 (2) — are contractual liabilities implied in the 
conveyance. » 

< Open contract for sale. — When nothing is said as to the way in whioh the seller 

shall prove his title, and the contract for sale merely fixes the price which is to be paid 
foraoertainpiecoofland, it is said to be an open contract (j), The section sets forth 
the rights and liabilities that are implied in an open oontraot for salr, t.e., a contract in 
whioh the terms are not subj ect to particular conditions. They are merely an elaboration 
of the fundamental duties of the parties which are that the seller must make out a good 
title, execute a oonveyanoe and deliver the property and title deeds to the buyer, while 
the buyer must examine title, accept it if good, draft a convey&nce for the seller to 
execute and pay the price. • 

These implied conditions are usually varied and supplemented by particular 
conditions which are comprised in the comprehensive phrase “ contract to the contraiy." 
A oontraot to execute a sale deed 11 containing the necessary stipulations " means a 
oontraot for sale on the conditions implied by this seotion (Jc). 






a 


Sec. 55 (1) (a) — Seller’s dnty Of disclosure. — A oontraot for sale of land is no t a 
- oontraot tiberrimae fidei ; but although the duty of disclosure is not absolute the seller is 
under an obligation to disclose latent defects of which he is aware. This is the same 
rule as in the sale of goods under seo. 116 of the Indian Contract Act now replaoed by 
seo. 16 of the Indian Sale of Goods Act, 1930, 8 of 1930. In Carlieh v. Salt ( l ) Joyce, J. 
said — “In the case of a sale of the chattel, the law as stated by Bramwell, B., in HorsfdU 
v. Thomas (m) is that if there be a defect known to the manufacturer, and which cannot 
be discovered on inspection, he is bound to point it out. Upon consideration of the 
authorities, I am of opinion that the vendor of real estate is under a similar obligation 
with respect to a material defect in the title or the subject of the sale, which defect is 
’ exclusively within his knowledge, and which the purchaser could not be expected to 
discover for himself with the care ordinarily used in such transactions.” 

A latent defect is a defect which the buyer oould not with ordinary care discover 
for himself. There is no duty to disclose defects of whioh the buyer has aotual (n) or 
constructive notioe (o). As to patent defects and defects of which the seller is unaware 
the maxim of caveat emptor applies. But a mutual mistake as to a matter of fact 
essential to the agreement will render the agreement void (p). * 


(j) Topham Hew Law of Property, 8rd lid., 
p. S8S. 

$) Bam Ban d ar Saha v. Raj Komar Sm J10$§) 
56 OftL *5,104 1.0. 527, (*27) A& 83! 

<0 (1906) 1 €h« 885, 541. 

<M) (1592) 1 H. & 0. 00. 


(*) Ramasutou v* Matklah (1025) 85 LO. 008, 
(*25) AM. 068. 

(o) B arm v. 

118 LC. 

(P) Kaniao 
615 , 71 
Moorfli 

1010, r 



‘ Das v'SMWJMjlM) 50 CU. 
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It has been held that there is a patent delect where it is obvious that there is a right £ 

of way enjoyed by some third person or by the public in general (?) ; bat that the ffbfltl 
existence of a pnblio right of way is a latent delect if the land is not each as to indioate ***“ 
clearly a right of public user (r). The ruinous condition of a bouse is a patent defect (#). 

The buyer can see these on inspection and if he is not vigilant and omits to take inspection 
he has only himself to blame. An underground culvert or drain is a latent defect (I). 

Material defect* — The latent defect whether of property or of title must be material* 

This is decided with reference to the principle laid down by Tindall, CJ., in Flight v* 

Booth (u) that it must be of such a nature that it might be reasonably supposed that If 
the buyer had been aware of it he might not have entered into the contract at all, for 
he would be getting something different from what he contracted to buy. The terms 
of the oontraot will be referred to in order to decide whether the oase falls within the rule 
in this case. Where land was sold for building purposes, an underground drain was 
held to be a material defect (v ) ; but not when a house igid land were sold mainly for 
residence (tc)» 


Defects In property. — It was at one time doubted whether this phrase included 
defect in title, but the Bombay High Court held that it did ( x ) and the amending Act 
of 1929 has adopteef this decision by adding the words “ or in the seller's title thereto*" 
A defect may be of property or of title and a defect of property may also be a defect of 
title, for a right of way across land^ would bo a good obj ection to title. Defects of property 
are defects which interfere wjth the physical enjoyment of tho land sold. Trifling 
defects such as rotten boards joists need not be disclosed (y). 

Defect in title. — Defects in title are always latent defects, for a seller's title is a 
matter exclusively within his own knowledge and he is bound to state it explicitly and 
to tell the truth and all the truth which is relevant to the matter in hand (s). In the 
absence of words to the contrary the prosumption is that the seller is giving a title free 
from reasonable doubt and this rule is implied in sec. 25 ( b) of the Specific Relief Act, 1877. 
A title free from reasonable doubt is a marketable title which can at all times be forced 
upon an unwilling purchaser (a). 


The following are instances of a defect in the sollor's title: an incumbrance (5); 
a notification of intended acquisition under the Land Acquisition Act (c) ; a restrictive 
covenant (<Z) ; an easement (e) ; a party-wall notice and award throwing upon the owner 
the liability to contribute to rebuilding (/) ; unusually onerous covenants in a sale 


(*) Bowles ▼. Round (1800) 5 Ves. 608 ; 

Aehburner v. Sewell (1801) 8 Ch. 406, 408. 
(r) YandU A Son* v. Sutton (1022) 2 Ch. 100. 
(#) Grant v. Munt (1816) Coop. G. 178. 

(0 In re Puckett it SmUKe Contra ct (1002) 2 Ch. 
268. 

(«) (1884) 1 Bing. (N.C.) 870. 

(•) In re Puckett A Smith* Contract (1002) 
2 Ch. 268 ; Re Brewer A Rankin* Contract 
(1800) 80 L.T. 127. 

(ir) In r* Brewer and Rankin* Contract , copra. 

I. C. 620; Mahomed Stddfa v. Id Mm 
Shoo (1025) 08 1.0. ’’*77U) A.JL 372; 
Ramatubha v. MutMah, copra. 

(y) Sogden Ed. 14, pp. 884, 841. 



1 ( 10 * 8 ) 

(’26) A.B. 86. 


(а) Pyrke v. Waddtngham (1862) 10 Herel; 

RaH Mahomed Mitha v. Mueaji teaji 
(1801) 16 Bom. 867; Shrinteaeda* v. 
Meherbai (1017) 41 Bom. 800, 44 LA. 
86, 80 I.C. 627. 

(б) R* Banteter Broad v. Monton, tupra ; 

Mahomed Siddiq v. U Kan Shoo, eupnu 

(c) LoUubhai Rupchand v. Chimantal Nandted 
(1086) 60 Bom. 8$, 86 Bom. I . B. 1041, 
166 T.C. 664, (’35) A.B. 16. 

Patent Brick A TO* Co.r. 


1A 


MW*. gW 

60 Bo mT«3, 86 Bom. LX. 1041, 16SLC. 


664, (’86) A3. 16. 


Bammed v. MaOadtcunUdy 26 Oh. ». 807 \ 

lZz.'i£?i 32 $ 3 ; r&sr 


60 Bom. 88, copra, 
if) Carm v. Salt (1006) 1 Ch. 886. 
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Of lease-hold property (g); or the fact that the agreed root of title is a voluntary con- 
veyance (A). In a Bombay case (») it was held that an outstanding equitable mortgage 
was not a material defeet in the title as the amount of the mortgage was less than the 
price and could be cleared by the vendor. 

Non-dl&closure. — If before he has accepted the conveyance the buyer discovers 
a material defect whioh has not been disclosed he may claim damages or rescind the 
oontract for misrepresentation. He may also resist a suit for specific performance. 
The duty of disclosure merges in the conveyance, but if the buyer has accepted the 
conveyance he has a remedy in damages on the covenant for title (J). *The fact that the 
buyer knew of the defect in title of the seller prior to the purchase doeB not prevent him 
from suing for damages for breach of the covenant (k). Again as non-disclosure of a 
material defect is a fraud he may sue to set aside the sale and claim damages. See note at 
p. 311 “ Non-disclosure fraudulent.” 


• Illustrations . 

(1) A sells to B an enclosed field. Before accepting the conveyance B discovers 
that the public have a right of way across the field of which there is no visible indication 
on the land. This is a defect both on the property and in the seller’s title. A not having 
disclosed this defect B may refuse to complete and claim damages. « He can also resist 
a*suit for specifio performance. 

(2) A sells a property to B. After he has aocepted the conveyance B discovers 
that under a decree for partition a portion of the property had beqn allotted to C. A ' s 
omission to disclose the decree is fraudulent and B may sue to set aside the 
conveyance : Qajapatki v. A lagia (1886) 9 Mad. 89. 

S6C. 55 (1) (b) — Production Of title deeds. — Under this sub-section the seller 
is to produce his title deeds for inspection and not for delivery. Title deeds are delivered 
on receipt of the whole of the purchase money under sec. 55 (3). This sub-section 
requires the seller to produce the title deeds for inspection by the buyer in order that 
the buyer should satisfy himself as to title, but it makes no reference to the abstract of 
title (1). Under the English law (when the title is not registered under the Land 
Registration Act, 1925) the seller has to prepare and deliver an abstract of title, and 
the title deeds and other evidence are produoed for verification of the abstract. But in 
India on the whole this praotice does not obtain. 


There is no obligation to produce title ‘deeds unless the buyer makes a request (m). 
But the buyer must not omit to take inspection otherwise he will be held to 
have constructive notice of matters whioh he would have discovered, if he had investi- 
gate the title (a). 

The words “ in the seller’s possession or power” indioate that the seller must 
produce not only documents whioh are in his possession but also in his power. They do 
not enable a purchaser to insist on the production of documents not in the possession or 
power of the seller or to claim expenses of making a searoh for them in the offioe of the 
Collector or Registrar. Such a right can be derived by an express teem of a oontract (o). 


(9) Bern v. Berridg* (1888) 80 Q. B. D. 528; 

Whitson* Smiths Ce 

In n HaedUkc 
8 Oh. 868: 

5XJB.487. 

(5) Jts Monk and GrmtiBe (Usd) 24 €h* D. 11. 
CD Men Bssa (1896) 80 Boa. 582 


Inn White and Smiths Contract 0806) 
1 Oh, 687 ; In n HocdUhe sad Ltpckn 
Contract (1001) 8 Oh. 666; Udtgamm v. 
Mcmtrcy (1008) 81*" " 


Afi Turner v. Moon, copra* 

(i) f * swaa» Ma < v. Bhaeolo PcHnaMo (1045) 



<*») v. MamgSkm Xo (1016) 

(a) 8 m note M WSM abstention from toquiiy 
or March •* under s*8. 

(o) BaOma Bai r. Mn. A. 8. (1*48) 
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Under the Conveyancing Act [English] of 1881, it was held that the buyer 
should bear the expense of the production of deeds in the possession of the 
vendor's mortgagee (p), but under the statute of 1925 the seller is under an obligation to 
produce deeds in the possession of his trustee or mortgagee at his own expense* The 
expense of the production of other deeds not in the possession of the seller is by the 
English statutes imposed on the buyer. It has also been held in England that the buyer 
must bear expenses of searches for evidence and oven for documents of title which are 
required to verify the abstract (</). The object is to prevent frivolous requisitions by 
the buyer. In Bombay the practice is for the buyer to have the coat of obtaining 
cortilied copies of orders and decrees asked for in the requisitions (r). 

The sub-section is silent as to the place of production. This would be as in England 
at the seller’s residence or at or near tho property sold or in London. If tho buyer wished 
them to be produced elsewhere the extra cost occasioned thoreby would bo borne by him. 

Abstract Of title.— The abstract of title which is prepared in England sum- 
marises the title-deeds producod. A perfect abstract one which contains with 
suliicicnt fuln ess tho effect of every instrument which constitutes tho title of the 
vendor and a statement of all facts necessary to deduce a title in the vendor (*). 
It begins with the document which is the root of title and states all facts affecting title 
during the period foiawhich title has to be shown. It Hhows the title at tho beginning 
of that period and thenceforward to tho end. In the absence of a particular condition* 
the period in England was fixed by the Vendor and Purchaser Aet, 1874 (37 & 38 Vic., 
c. 78, sec.l) as 40 years, i.e„ a goad root of title at least 40 years old. But that Act 
has been repealed by flic Law of Property Act, 1925, and sec. 44 of that Act alters the 
period to 30 years. There is no wich statutory period in India (/). Moreovor, an abstract 
of title is very rarely delivered in India. 

Under sec. 44 (8) of the Law of Property Act, 1925, a purchaser is not affected with 
constructive notice of any matter affecting title before the period fixed by the Act, 
for the commencement of title, unless he has actually made investigation prior to that 
period. Under sec. 45 (I) (a) of the Law of Property Act, 1925 [replacing sec. 3 (3) for 
the Conveyancing and Law of Property Act, 1881] the purchaser is not entitled to require 
the production of any document prior to tho period fixed by tho Act or stipulated by the 
contract for the commencement of title. But the purchaser may object to a prior title 
if he discovers a defect aliunde (a). 

Recitals * — Under sec. 45 (6) of the Law of Property Act, 1925, re-enacting rule 
2, section 2 of tho Vendor and Purchaser Act, <1874, the purchaser is required to assume 
the correctness of statements of fact recited in an abstracted deed which is twenty 
years old at the date of the contract except so far os they may be proved to be inaccurate. 
There is no such law in India, bnt Bombay solicitors have adopted the practice Trf 
accepting rentals in deeds over twenty years old (c). In a Privy Council case it was 
held that such a condition with reference to an Indian deed not more than eleven years 


old would be depreciatory (te). 

Sec. 55 (1)(C) — Requisitions.— When the documents of title are produced under the 
last sub-section the buyer examines them and if he is not satisfied he makes requisitions 
or objections. These are (1) requisitions on title, (2) requisitions as to matten 
relating to conveyance, and (3) merely enquiries. 


ip) 

<«> 

if) 

(• 

if) 


In f$ WiM and ArgaUi (1869) W Jf . (Eng.) 
66, SO L.T. 785. 

In n Stumtand OHaatU and JSeadm’s Contract 

S&ttBQSfiS 
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Requisitions on title are objections that the documents do not show the agreed 
title or that the documents are not efficacious, i.e^ not duly attested or not executed by 
parties having capacity to oonvey, or that the identity of the property is not established, 
or that further evidence is necessary. Examples of such requisitions will be found in 
the cases in foot-note (a?). 

* 

Requisitions as to matters relating to oonveyanoe refer to suoh matters as the 
Joinder or concurrence of parties to the conveyance. 

Inquiries are for the protection of the buyer, and call attention to possible omissions 
of disclosure by the seller, and seek information on such points as easements, party 
walls and insurance. 

The conditions of sale usually contain a stipulation requiring requisitions to be made 
within a oertain time of the delivery of theabstraot. This stipulation is construed 
as referring to the delivery of a perfect abstract, t'.e., an abstraot which shows all the 
documents and gives all thg foots upon which the vendor's title is based (y). Such a 
stipulation cannot operate to thrust upon a purchaser a property to which no title is 
shown (z). 

Answers to requisitions. — The seller is bound to answer all requisitions which are 
relevant to the title and which are specific. He is not bound to anqgver a general inquiry 
as to whether there was to the knowledge of the seller or his solicitor any settlement, 
deed, foot, omission or encumbrance affecting the property and not disclosed by the 
abstraot (a). He iB bound to answer to the best o£ his information questions regard- 
ing the income or rental of the property (b). The oontraot may give the vendor an 
express power of rescission if requisitions are made whiofe he is unwilling to oomply with. 
But even so, the vendor is not relieved of his duty to make out his title (c). 

The duty to answer requisitions is altogether distinot from the duty of disclosure 
under sec. 65 (1) (a), for the omission of the buyer to make a requisition will not absolve 
the seller if he has not made a full disclosure (d). 

Where a vendor sells land under an open contract he cannot compel the purchaser to 
acoept a statutory declaration as sufficient evidence to contradict statements appearing in 
the documents of title, suoh as the consideration stated in a deed which shows prima facie 
that the deed is insufficiently stamped (e). 

Waiver Of requisitions. — The buyer may waive requisitions. Waiver may be 
express, or may be implied from conduot as when a buyer does not press a requisition 
that has been made, or ask for time to pay%he price (/), or when he enters into possession 
or pays the whole or part of the price (g). 


a Illustration. 

A contracts to sell a house to B. Before execution of the deed of sale B enters into 
p o ssess i on, makes part payment, effects repairs and tries to raise money on a mortgage 
of the house. B had waived his right to objeot to the title of A : Ohousiah v. Bustwnjak 
(1890) 13 Mad. 168. 


00 Bkriwlaaedae v. Meherbai (1017) 41 Bom. 
800. 44 Z. A. 86, 80 I. 0. 627 ; Hiraohand 

0 OT^T^O 40 Bom * 246 » 80 L 

(y) BQmantAddy v. Dinondranath Dae (1080) 
57 Cal. 1115, 126 1 JO. 705, (*80) A.O. 428 ; 
Bobson v. Ml (1680) 2 Beav. 17 ; Bled- 
loto v. Asms (1842) 2 Hare 40 : Pryce- 

joMi v. wrnhm Am) 2 eh. 517. 

(*) BUmani Addy v._ Dinmdranath Boa supra, 

(а) In re Fortfn MM (1870) 10 Oh. D. 865; 

approved in Taylor v. London A County 
BmMmg Co. (1001) 2 Oh. 281, 256. * 

(б) Prmehond v. Bam 8aM (1082)140 I.C. 


200, (*82) A. H. 148. 

(e) La Ithmidas <t Co. v. D. J. Tata (1027) 20* 
Bom. L. B. 10, 101 1. C. 220, (’ft) A. B. 
105 ; Quinton V. Home (1006) 1 Oh. 506. 
(4) Beywood v. MmJ 'Mmi (1888) 26 Oh. D. 857 . 
(«) /» re Spodm and Long's oonmet (1086) l Ob. 
718. 

(/) Burroughs v. Oakley (1810) S Swaos, 150, 
172. 

( 0 ) FMyer v. Coder (1806) 12 Yea 25; 
Fleetwood v. Green (W) 15 Yes. 504. 
Hayden v. BeU (1888) 1 Beav. 887 ; 
GhoueLahv. Ruetumjah (1600) 18 Mad.; 
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8uoh oondnet constitutes waiver became it shows an aooeptanoe of title. But the $» H 
question is one of fact to be deoided on all the oiroumstanoes of the ease, and payment (|)( jilt) 
of price and entry into possession will not have this effect if the oontract provides that 
this may be done before oompletion (A). Such implied waiver only refers to the title 
shown in the abstract or the documents produced but not to an extraneous defect subse- 
quently discovered (») or to an inoumbranoe removeable by the seller (j). 


Sec. 55 (1) (d)— Execution of conveyance.— The execution of the oonveyanoe 
and the payment of price are reciprocal duties to be performed simultaneously (A). If 
either party sues for specific performance he must show that he was ready and willing 
to perform. It is the duty of the buyer to tender a oonveyanoe (/) ; but this duty of the 
buyer is subject to contract to the contraiy (m). 

Where on the sale and purchase of land the description in the oontract affords a 
sufficient and satisfactory identification of the property sold without a plan, the purchaser 
cannot require, at the expense of the vendor, a plan to supplement the description (n). 

There is no indication in the section as to what is the proper time and place 
for execution. The time is usually settled by the contract, and if it is not so settled the 
proper time is the date when the seller makes out his title. If a time is fixed, and an 
unreasonable delay Secure, the proper oourse is to give notioe making time the essenoe of 
the contract (o). The place would be, aB in England, the seller's residence or his 
solicitor's offioe. There is also no provision as to the cost of oonveyanoe. In England 
under an open contract, the buyer has to examine title and prepare the draft at his own 
expense and the seller has to bear the cost of execution by himself and all other necessary 
parties and of getting in an oi^standing estate and otherwise completing his title. See 
secs. 45 (4) and 45 (8) of the Law of Property Act, 1925. But these matters both in 
England and in TnHln are settled by the terms of the oontract. In India, in the absence 
of any express term, the buyer has to pay the cost of the stamp (p). 

If there has been a resale by the buyer and the oonveyanoe is direct to the sub- 
purchaser, the seller may require the original buyer to be a party to the conveyance 
if there is a difference of price ( q ), but not otherwise, for an ordinary contract of 
sale is to convey to the purchaser or to such persons as the purchaser shall direct (f). 

The payment of price is usually acknowledged in the conveyance, and a receipt also 
is endorsed upon it and attested by the seller's solicitors. 

The purchaser on reoeipt of the executSd conveyance presents it for registration. 
The seller has to admit execution before the Registrar and he should also be called 
upon to admit receipt of the price («). e 


Sec. 55 (1) (e)— Care Of property.— Although a contract of sale transfers no right 
in rem (as it does in English Law) yet as already explained (<) it imposes upon the seller 
a personal obligation in the nature of a trust, and though he is still the owner, this su^ - 
section imposes on him the same duties as are imposed upon a trustee by seo. 15 of the 


$ 


( h ) Bolton v. London School Board (1878) 7 
Ch. D. 788; Stevens v. Guppy (1828) 8 
Buss. 171. „ 

(%) Blacklot v. Laws (1842) 2 Hare 40. 

' R0OUm and Miller’s Contract (1883) 23 
Ch. D. 820. 

8m s. 81 of tbs Indian Contract Act. 

Jf* BnU v. MmmgPaPu (1^5 81 Cal. 
LJT. 87, 68 LOW P.C.; Dtefar Boo y. 
J,§s6 (i028) 76 LCL 889, 088) A. If. 87. 

« %»»!««« 


(») 


JamM v. Bartorji <X#U) 40 Bom. MO. 40 
I.A. 26, 82 I.C. 246. 


(p) 8. 2V (c), Indian Stamp Act. 
ig\ Davidson* Precedents In Conveyancing, 
W Kd. 4, Part I., p. 812. 



(«> So* *58 (1) (C), 

» •VAlStH}.*"? 
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Trusts Act. The English law imposes the same liability (u) and in Phillips v. Silvester (v) 
Lord Selbome said that the vendor “ is protanto a trustee in possession for the purchaser, 
although he holds the purchaser at arm's length, and trustee, therefore, who is bound 
to do those thingB which he would be bound to do if he were a trustee for any other 
person.*' The seller must do what a prudent owner ought to do, and keep the property 
in reasonable repair and protect it from injury by trespassers (tv). 

The obligation declared by this sub-section is one collateral to the contract and does 
not merge in the conveyance. Section 55 (5) (c) also implies that after completion the 
buyer is not responsible for any loss caused by the seller. If the seller neglects his duty, 
the buyer is entitled to compensation to be deducted from the purchase money ; and after 
completion the buyer may recover damages (x). 

The seller must also take care of the title-deeds, for loss of the deeds depreciates 
the value of the property and is damage done to the estate (y). On completion he must 
deliver the title-deeds to the buyer (z). 

Sec. 55 (1) (f) — Possession. — It is the duty of the seller to give possession and not 
to leave the buyer to got possession for himself (a) notwithstanding a condition in the sale 
deed that if no possession is given the vendee may take steps to take possession (b). The 
implied contract to give possession may be enforced by a suit for specific performance (r). 
The vendee, however, has no right to obtain from the vendor expenses which he may have 
incurred subsequent to the sale in obtaining the possession of the property (d). 

The sub-section does not say when the seller should give possession but sec. 55 (4) (a) 
shows that possession should be given when ownership passes to the buyer (e). This 
would be at the time of execution of the sale deed (/), unless it was the intention of the 
parties that the transfer of ownership should bo deferred till payment of price (g). If 
that is not the intention the seller cannot refuse possession because the price has not 
been paid (A). But the right of the buyer to obtain possession under sec. 55 (1) (f), and 
the right of the seller to realize the unpaid balance of the price under sec. 55 (4) (b), may 
be enforced in the same action. The High Courts of Calcutta, Allahabad and Rangoon 
have held that if the buyer sues for possession he may be required to deposit the balance 
in Court within a time specified, failing which his suit will be dismissed (i). But the High 
Court of Madras has held that the vendee is entitled to possession, and cannot be put to 
equitable terms as to payment of price (j). The Bombay High Court has held that in 
a suit by the vendee to recover possession, the Court is not competent to pass a decree 
for possession conditional on payment of the unpaid price but may incorporate in the 
decree for jmsscssion the statutory charge under sec. 55 (4) (b) for unpaid price (&). 


(tt) Sheruin v. Shalcespear (1854) 5 DeG. M. 
• & G. 517, 687 ; PhiUipe v. Silvester (1872) 

8 Ch. App. 178 ; Egmont {Earl) v. Smith 
(1877) 0 Ch. D. 480, 475 ; QoUUm Bread 
Co. v. Hammings (1922) 1 Ch. 182. 

(«) (1872) 8 Ch. App. 178, 177. 

(u>) Royal Bristol Permanent Building Society 
v. Bomath (1887) 85 Ch. D. SOD, 897. 

<*) Clarke v. Ramus (1891) 2 Q. B. 458 C. A. 
(y) Hornby v. Matcham (1848) 18 81m. 825 ; 

Brown v. SeweU (1858) 11 Hare 49. 

<*) In re Duthy and Jess on (1898) 1 Ch. 419. 
<4 Daman v.Kedar Nath (1918) 1 Pat. L. J. 
140, 85 1. 0. 589. 

(4) Barital Loan OJfice v. Satesh Chandra 
(1988)A.C.12. 

(c) Smdara v. SieaUngham (1924) 47 Mad. 

160, 77 LC. 542, (’24) A. M. 860. 

(4) V. Mya v. Chettyar Firm (1988) 187 I.C. 

(•) SMartyaP f.Kottya Goundan (1918) X. 
W. V. 284, 84 I.C. 737, 

(/) m Ram v. Kidari Parshnd (1925) 8 Lah. 
80S, 88 1. C. 748, (*28) f . L. 481. 


(9) See note under s, 54 * Docs not itself create 
any Interest ' at p. 279. 

(h) Sagaji v. Namdm (1899) 23 Bom. 525; 

Vdayutha v. Gooindasawmi (1900) 80 Mad. 
524 and (1911) 34 Mad. 548, 8 I.C. 384 ; 
Kruhnamma v. Mali (1920) 43 Mad. 
712, 56 1.C. 580. 

(i) Nilmadhab v. Bara Proshad (1913) 17 Cal. 

W. N. 1161, 20 I. C. 825 ; Shib Lai v. 
Bhagvan (1888) 11 All. 244, 251 ; Baij- 
nath v. PoftH (1908) 80 All. 125 ; Met. 
Pran Dei ▼. Sat Deo Tmsaro (1929) 111 
I. C. 781, (*29) A. A. 85 : U Tin v. M. P. 
if. Chettyar km (1983) 147 S. C. 742, 
('83) A. R. 401. Bee also note under 
e. 55 (4) (b). 

(j) Velayviha Chatty v. Govindaeasoami, supra; 
Kriehnamma ▼. Mali, supra. 




(N,H Bom. 1. B. 487, 
f 88 ) A. B. 847 : dtttaraftttbf ImUn 
t. Safindat (1808) 11 ^on*. 1*. B. *8* 
2 I. C. 429. 
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A 8 ltB nature permits.— These words refer to physical possession in the case of 
tangible property and symbolical possession in the case of intangible property. As to 
property already in the possession of the buyer see note “ Delivery ” under sec. 54. 
Possession is a flexible term and does not necessarily import personal occupation. So 
when a buyer had notice of a tenancy (/) or.of a usufructuary mortgage (m), he was only 
entitled to symbolical possession. In this connection it may bo noted that a direction by 
the mortgagor to the tenants to pay rents to the mortgagee constitutes a usufructuary 
mortgage (w). 


Sec. 55 (1) (g)— Outgoings pending completion.- The liability imposed upon the 
seller by this sub-section is collateral to the contract and may bo enforced after com- 
pletion. The same liability exists under English law. It results from his duty under 
sec. 55 ( l) (e) to take care of the property pending completion. The English phrase “ out- 
goings n includes reasonable repairs ; but under the Act the seller’s liability for such 
is attributable to his duty under sec. 55 (1) (o) to take care of the property. The seller 
repairs is under sec. 55 (4) (a) entitled to the rents and profits for the same period, that 
is, between contract and completion, as these constitute the fund out of which he would 
bear the expense. 


Incumbrances.— If the property is not sold subject to incumbrances, the seller's 
duty to discharge an Encumbrance may also be referred after complet ion to the covenant 
for title implied by hoc. 55 (2). In Nat hu Khan v. Burtonath p>) the Privy Council said— 
“ The purchase deed contained the express declaration that the property was sold free 
from incumbrances and consequen&y by sec. 55 (1) (g), sub-section (2) of the Transfer 
of Property Act the vendor must have been deemed to contract with the buyers that he 
had power to transfer the propefty so sold, and consequently that the property was free 
from burdens.” If the buyer has to discharge such an incumbrance owing* to the 
seller’s default the seller is liable, under sec. Ml of the Indian Contract Act, for the 
moneys paid by the buyer to clear his title (/>). Under sec. 18 (c) of the 8]»ccific Relief 
Act, 1877, the buyer has a right to compel the seller to discharge the incumbrance. The 
buyer is not bound to aocejit an indemnity from the seller (7). But, if the seller has not 
paid off the incumbrance, the buyer may do so himself under sec. 55 (5) (b) and sot off 
the amount against the price. If the buyer is dispossessed by the incumbrancer, he may 
sue for damages on the implied covenant for title recognized in see. 55 (2) and in this 
sub-section (r). If the incumbrance is a common charge on the property sold and other 
properties the buyer may under sec. 5(1 insist on its being discharged out of the other 
properties. If the buyer sues for specific performance of the contract for sale, the Court 
may direct the seller to discharge the incumbrance before lie is paid the price (a). 

It is immaterial that the buyer was aware of the incumbrance when he contracted 
to buy (/). In such a cose there is no duty of disclosure by the seller under seo. 55 (1) (i) 


(1) Lake v. Dean (1860) 28 Beav. 607 ; I Ivy he* 
v. Jones (1801) 3 I)eG. E. A J 307. 
See also Royal Bristol Permanent Building 
Society v. Bom ash (1887) 35 Ch. 1). 300, 
304. 

(m Met. Mumtaz-un-nissa v. Bhagirath (1910) 

etc.m. 

a) Veakataratnam v. Yarahaliah (1082) 63 
Mad. L. J. 310, 130 Z. C. 440, (*32) A. M. 
76ft. 

(o) (1022) 24 Bom. L. B. 571, 26 Cal. W. K. 
014, 66 1. C. 107, (*22) A. PC. 176. 


(p) Nathu Khan v. Burtonath (1022) 24 

1. R. 571, 66 I. C. 107. (’22) A. PC. 176 ; 
Monishsmterv, Ramkrishns (1004) 6 Bom. 
1. R. 832 : BMayvmti r. BamnrH Das 
(1028) 50 AIL 871, 55 I. A. 135, 108 I.C. 
687, (*88) A. PC. 08. 


(q) He Weston and Thomas's Contract (1007) 1 

Ch. 244; lie Kidd and Gibbons Contract 
(1803) 1 Ch. 60S. 

(r) Qoftardhan Das v. Atzal Husain (1032) 138 

I. C. 405, 1082 All. L. J. 806, (’32) A. A. 
558. 

(a) Kathamuthu v . Subramaniam (1026) SO Mad. 

L. J. 228. 04 I. C. 561, (*26) A. M. 560. 

(0 Ram Chunder Dull v, Dwarkanath (1880) 16 
Cal. 330; Basaraddi Sheik v. Bnaktddi 
(1898) 25 Cal. 208; 8»bbarwa v. Rato* 
gopalu (1016) 38 Mad. 887, 23 I. C. 570* 
VtUayappa Routhen v. Bma Jtawthm 
(1016) ft I. C. 747 ; Muhmsd AH 
v. Venkatapathi (1020) 80 IfltiU X» J, 

440, 80 A C. 235jJ”“ J 

moyya (1027) 08 I.* 

108; Met Lakhvat Kuer v. 

6 PM. ««Tm IX. *54, ft#) XX, 
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mad therefore no fraud, hut the statutory liability does not depend upon proof of 
fraud (a). If the buyer pays the inouxnbranoe he has a right to be indemnified by the 
seller (v). The existence of a covenant in the sale deed guaranteeing non-existenoe of an 
incumbrance would entitle the seller to indemnity (tc). This right of indemnity was denied 
in an Allahabad case (x) before the Aot on the ground that there was no express provision 
in the contract of sale and no such relation as is contemplated by secs. 60 and 70 of the 
Contract Aot. It is submitted that it should have been treated as an implied term of the 
oontraot and that seo. 69 was applicable. In another case the buyer was not allowed 
any damages when it was found that in defending a suit by the mortgagee he did not show 
sufficient diligence (y). 


The sale is not subject to incumbrances, unless there is an express provision to that 
effect (z). If the sale is subject to incumbrances, the seller in addition to the price 
of his interest gets under seo. 66 (6) (d) an implied indemnity against incumbrances 
affecting the property (a). In a case where property was sold subject to an inoumbrance 
which was stated to be offls. 16,300, and the buyer had to pay Rs. 23,000 to dear it, it 
was held that he was not entitled to recover the difference from the seller (6). This was, 
however, merely a matter of the construction of the sale deed. 




Proof Of discharge Of incumbrance.— If the sale fetuot subject to incum- 
brances the vendor does not make out a marketable title unless he gives satisfactory 
evidence of the discharge of the incumbrances. Thus if he produces a release of a 

mortgage he must show that the release is signed by«i person duly authorized (c). 

* 

Rents. — The Beller of leasehold property is bountj to pay rents aooruing due up to 
the date of sale (d). In the same way the buyer is required by seo. 55 (5) (d) to pay 
rents aooruing due after the ownership has passed to him. 

Public Charges. — Public charges would include Government revenue (e). Municipal 
taxes, and payments charged upon land by statute either expressly or impliedly by reason 
of their being recoverable by distress or other process against the land. If the buyer 
has to pay suoh charges owing to the seller's default he would have the same right of 
indemnity as in the case of an inoumbrance. The public authority imposing the oharge 
will levy it on the party who is the owner for the time being and is not oonoemed with 
the rights inter ee of the buyer and seller (/). The liability exists before the completion 
of the sale and continues thereafter whether the existence of suoh charges or incumbrances 
is discovered before or after completion^ The obligation, unless there is a oontraot to 
the oontrary, is absolute (g). War damage contribution under the War Damage Aot, 
1941 (4 A 5 Geo. 6, C. 12) has been held in England as not oovered by “ rates, taxes and 
outgoings” agreed to be apportioned (h). 


(w) Boeoroddi Sheikh v. Enojoddi, eupra, 
v) Nathu Khan v. Burtonath <1922), eupra ; 
Maniehanher v. Ramkriehna, eupra ; Mar- 
charm Lai v. Nwrul Eaton <(1934) 162 I. 
0. 221, (’84) A. O. 492 : Garni Shankar ▼. 
Munnu (1935) 153 I. 0. 811, (’86) A. O. 
; Rinea Anea v. Mohanlal Modem- 


142: 


f papal (1988) A. W. 267. 

(w) Imam IHn v. Shag Simp (1988) A. L. 746. 
{») Doel Muhammud v. Sangad (1884) 6 AIL 67. 
(y) Lookmanfi v. Mongol Simp (1938) A.L. 748. 
(s) Jugal Kiehore v. Bamcari Led (1929) 61 
All. 1058, 119 I. 0. 1. (*29) A. A. 791 : 
Manhattan Lai v. Nvrul Haem (1984} 
162 1.0. 221 (’84) A.0. 492 ; Mahamood 
Mamma v. National Bank at India (1944) 
A. K*78 ; Varehot am Panhad v. Taieear 
AK (1945) A. A. 39. 

(9 Ittufrm-iiieea Begum v. Kmeear Pertab 
Singh (1909) 81 All. 588, 86 X. A. 208, 8 


I. C. 798 ; Ram Barai Singh v. Sheodeni 
(1912) 16 Csl. W. N. 1040, 16 LO. 78. 

( b ) Bidhubhuehan Pal v. Umeehehandra (1980) 

57 CsL 688, 128 I. 0. 188, (’80) A.C. 
568. 

(c) Shrinwaedae v. Meherbai (1017) 41 Bom. 

800, 44 LA. 86, 39 I. 0. 627 ; Sirachamd 
v. Jayampal (1925) 49 Bom. 245, 89 
I. 0. 568, (’25) A. B. 69. 

(d) Phul Kuer v. Rambhanjam Singh (1924) 

75 I. 0. 975, (’24) A. P. 822. 

(e) Dantahiri v. Kanjuluri (1910) 8 I. C. 485. 

if) DwarapaBp Ka tt amm a 

(g) State of Gondol a GooinirOm (1945) A.B. 
187at p.195. 

(8) In re Jaeob’e and Steadmm’e CantraetJlfiM) 
1 Oh. 400: In ra Watford Oarpamo^e 
an4A.fi. fra rite Contract (1M) lCh. ti. 
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see. SB (3) — Covenant for title— Thia aub^Mtkn impUae ft oorwuat far title S.5C 
similar to that implied by too. 7 of the Conveyancing and Law of Property Aoi, 1881, now 
npboed by wo. 76 and Schedule II, part I of the Lew of Property Act, 1686 (4% tat the 
covenant In the English Aet is iubject to qualifications which do not appear in eefe 66 (8). 

In a Calcutta case (j) Rankin, C.J., observed that this clause contemplates a c omp le t e d 
contract and corresponds to the covenant for title in an English conveyance. The 
Madras High Court has said that this sub-seotion applies to oases where the transaction 
has not pro g r ess ed beyond the stage of contract (k) and the clause was referred to in a 
Lahore case while the transaction was still in the stage of oontraot ( l ) but thaw eases, it 
is submitted, are incorrect. Before completion and in the absenoe of any express stipula- 
tion in the oontraot the buyer’s right is to a title free from reasonable doubt. Under 
see. 26 (b) of the Specific Relief Act a vendor cannot enforce specific performance unless he 
oan give the buyer a title free from reasonable doubt. In Babu Bindmkri v, Mahanl 
Jairam (m) the buyer sued for spocifio performance of a contract for sale as the seller had 
refused to give him a guarantee of good title, but the Privy Council dismissed the suit 
as the plaintiff was not entitled to an absolute guarantee of title. 


The provisions of seo. 55 (1) enable the buyer before completion to ascertain if the 
title offered is free from reasonable doubt. Once he has acoepted the conveyance and the 
sale is completed he haft no remedy on the contract exoept for fraud. If the salo is vitiated 
by fraud the buyer can sue to set aside the sale and to recover the price. Omission to 
make disclosure under see. 55 (1) (a) is fraud. 

a 

The covenant for title implied by sec. 55 (2) gives the buyer a further remedy in 
case of defects discovered after conveyance (ml). Even if the buyer was aware of 
the defect at the time of the contract, he may under this covenant hold the seller res- 
ponsible in damages (n), and claim a return of the purchase-money if he la 
dispossessed by reason of a defect in title (o). 


The implied oovenant of title applies to any lawful eviction by title paramount and 
imports an absolute warranty of the title professed to be transferred and of the seller’s 
power to deal with it. It therefore supersedes the strict rule of English law by 
whioh the doctrine of caveat emptor applies after the buyer has accepted the 
conveyance (p). 


The implied covenant for title has nothing to do with the question whether the 
buyer has or has not notice of the defect of title and the buyer’s knowledge of the defect 

(») Ham Chundtr Dm v. Dwarkanath (1889) IS 
Cal. 880 ; Bmaroddi Shaikh v, Bnajaddi 
(1898) 2ft Cal. 298; Mahomed M 
v. Venkaiapathi (1920) 89 Mad. L. J. 
449, SO 1.0. 286 ; Mat. Lakhpat Kutr 
v. burg* Prarnd (1929) 8 Fat. 482, 117 


(t) Bmaraddi Sheikh v. Enajaddi (1898) 2ft Cal. 
298. 

(j) Jpotipraead v. T?. Y. Low d> Co, (1980) ft7 
Cal. 1189, 128 I. C\ 321, ('30) A. C. 561. 

(*) Adikeeavan v. Gurunatha (1917) 40 Mad. 
888, 850, 39 1.C. 858 per Abdul Bahtin, J.; 
Kathamuthu v. Subramtmiam (1928) 
60 Mad. LJ. 228, 94 l.C. 661, ('26) A.M. 
66*. See also Sigamami v. Munibadra 
(1926) 49 Mad. L. J, 668, 91 I. C. 514, 
('26) A JC. 265 ; Arumehala v. Ramaeami 
(1916) 88 Mad. 1171, 26 X. C. 618. 

<0 Sri Bam v. Kidari Panhad-Cheddi Lai 
(19W) 6 lab. 80S, 88 l.C. 748, ('26) A.L. 
481. 

(m) (1887) 9 AIL 706, 14 I A. 178. 

(ml) Viaamatk ▼. Bala (1916) 18 Bom. L.B. 
292. 84 LC. 147 ; Bmual r.MMand 
(1928) 62 Bom. 888, 118 LO. 27, (*28) 
A3. 487; Bap* ▼. Kaahi n m (1929) 
81 Bom. XfoXToW, 119 l.C. 600, ( f 29) 
A3. 861. 


('29) A.P. 888 ; Rim Amo v. 

Mohanlal (1988) A3. 267 
Kumar v. Eukoul 
248. 




( 0 ) Vi 


29 

88 Mad, 

Ibrahim 
6 l.C. 890. 


Rowthen v. Bava Rowtkm J1915) 


1. 747: Subboroya v. Rajagopal* (1916) 
ad. k 7, 26 LO. m\ M uha m mm 
im ▼. Nakched (1910) 7 Alt hJifS, 


(p) Bammddt Sheikh v. BoajaddL iwm ;lMg 
ttmatm ▼. Jafar Mkm( 1906) I O&l li; 
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S.98(2) does not deprive him of the right to sue for damages (q). But the seller's liability is 
limited to the title which he has professed to transfer. If he describes himself as matik 
and does not mention that he has derived title from Hindu women, the interest which 
he professes to transfer is full proprietary title (r). Tf he has only professed to transfer 
occupancy rights (s) he is* not liable if the buyer is evicted by title paramount. But if 
the vendor sells occupancy land as if he was absolutely entitled, he is liable in damages 
for breach of covenant, whether the buyer was aware of the defect or not (f). So also 
if he sells non-transferable Cantonment land as if he were absolutely entitled (u), or if 
he sells as free from incumbrances land which is subject to an incumbrance (v). A 
mortgage debt is immoveable property and if the mortgage debt is sold, and it then 
appears that the mortgage was invalid, the buyer is entitled to damages for breach of 
the implied covenant for title (w). 


Two persons purchasing as co-tenants have separate interest with reference to the 
implied covenant for title and may enforce it by separate suits (x). 

Misdescription. — Misdescription may be either of title or of the property. Mis- 
desoription of title is a breach of the covenant for title and gives a right to damages as 
explained in the last paragraph. But the covenant for title does £Ot extend to misdes- 
cription of property or corporeal misdescription, i .«., as to the extent of the land sold (y). 
In such a case a suit will lie for rectification in case of mutual mistake or fraud under 
see. 31 of the Specific Relief Act. But there may be % special covenant in the conveyance 
for compensation for errors ( 2 ). In such a case even a sub-jurchaser may recover 
damages, for the benefit of the oovenant runs with the If nd (a). 


Misdescription before completion. — If the misdescription is discovered before 
the conveyance is executed the purchaser may rescind or claim damages if the misdes- 
cription is in a material and substantial point so far affecting the subject-matter of the 
contract that it may reasonably be supposed that but for such misdescription the pur- 
chaser would never have entered into the contract (6). This is so even though there 
is a condition for compensation. But if the misdescription does not materially alter 
the substance of the contract, the purchaser must complete and accept 
compensation (c). 


(?) Subbaroya v. Rajagopala , supra ; Arunachala 
v. Ramasami (1915) 38 Mad. 1171, 26 

1.0. 608 ; Adikesavan v. Ounmatha (1917' 
40 Mad. 338, 89 1.G. 358 ; Muhammad AH 
Sheriff v. Ven kaiapathi (1920) 39 Mad. 
L.J. 449, 60 I.C. 235 ; Basaraddi Sheikh 
v. Enajaddi, supra; Bapu v. Kashiram , 

■ supra ; Laehman Das v. Jawahir Singh 
(1924) 70 l.C. 250, (*24) A.L. 476 ; VeUay - 
appa Rowthen v. Bava Rowthen, supra; 
Farasurama v. Muthusuamy (1025) 60 
MM. L. J. 100, 91 I. O. 313, (’25) A.M. 
1209 ; Ram Chunder Dutt v. Dwarkanath 
(1889) 16 Cal. 330; Muhammad Ibrahim 
v. NaJcched , supra; Nawal Kishore v. 
Sarju (1932) 54 All. 774, 1932 AU. L. J. 
611, 189 I.C. 99, (’82) A.A. 546; Kalka 
' Singh v. Namdar Khan (1988) 144 1.0. 406, 
1988 AU. LhT. 988, (’33) AA. 889. 

<r) Kali Din v. Madho (1928) 77 I.C. 862, (’28) 
A.A. 169. 

is) KuUa Mai v. Umra (1921) 61 1.0. 604; 
Sankaran Nair v. Ramastoami (1914) 

271.0, ^9. € 

(0 Shaligram v. Narain (1918) 46 I. C. 669. 
u) Thomas v. Hanuman Prqsad (1929) 27 AU. 


L.J. 1122, 122 I.C. 675, (’29) A.A. 837. 

(t?) (Jobardhan Das v. Afzal Husain (1932) 138 

1.0. 495, 1932 AU. L.J. 598, (’32) A.A. 553. 

( w ) Balagurumurthy v. Ramakrishna (1921) 41 
Mad. L.J. 267, 69 I.C. 473, (’21) A.M. £77, 
dissenting from Samu Pathan v. Chidam- 
bara (1916) 29 Mad. L.J. 454, 31 I.C. 179. 

(a) Chidambaram ▼. Sivathasamy (1906) 15 
Mad. L.J. 396. 

(y) Joliffe v. Baker (1883) 11 Q.B.D. 255; AbduUd 
Khan v. Abdur Reiman Beg (1896) 18 
All. 322 ; Jang a Venkata v. Jamal Ahmed 
(1915) 29 Mad. L J. 122, 29 1.0. 894. 

(s) Palmer v. Johnson (1898) 12 Q3.D. 82. 

(а) Kithenlal v. Einlock (1881) A-folf. 1M. 

(б) Flight v. Booth (1834) 1 Bing. N.C. 870. 


(e) In ft FauetU and Horn*' Contract *2 
ChJ>. ISO CU.; AdmktUtratar emml tf 
Bengal v. Aghore Hath (IMS) 29 CfeL 480; 
SnttmaUy t. TrtbMmmitt 0*81) ** 
Cat W.N. 884, 81 I.C. Spl, C21) A. PC. 
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English law. — The striot doctrine of English lew a* to real property was that S»fll Q| 
a conveyance by itself import* no conditions as to title (d). By the contract of sale the w 

■oiler has undertaken to show a good title, but after the buyer has investigated title and 
eooepted the conveyance, he takes the title at his own risk and the maxim oseeol ampler 
applies («). This striot rule was mitigated by the right given to the buyer to require 
that the seller should execute a proper conveyance, that is a conveyance with the usual 
covenants for title. Lord Eldon said “ If a man covenants to sell a lee simple estate* 
free from all incumbrances, and says no more, it is dear, that covenant carries t* 
gremio , and in the bosom of it the right to proper covenants ” (/). The covenants for title 
implied in an English conveyance are set forth in Schedule II, Part I of the Law of 
Property Act, 1925. They are for a right to convey, for quiet enjoyment, for freedom 
from incumbrances and for further assurance. These covenants are in some respects 
more limited and in some respects more extensive than the covenant implied by sec. 55 (2). 

The English covenants are more limited because they apply only to acts of the 
seller, and his predecessors in title, subsequent to the last purchase for value (g) ; while 
the Indian covenant applies to any lawful eviction by title paramount and is an 
absolute warranty of the title transferred (A). The English covenants are more extensive 
as they indude the covenant for quiet enjoyment, for freedom from incumbrances and 
for further assurance. The Indian oovenant for title does not indude a covenant for 
quiet enjoyment ; but hero Nagpur oases seem to assume that it does (»). 

The covenant for quite enjoyment is the restricted oovenant limited to disturbance 
by the covenantor or persons claiming under him. It is a future oovenant and there 
is no cause of action untjl the buyer its disturbed ( j). 

The oovenant for freedom frqga incumbrances is a future covenant and applies when 
the disturbance of possession occurs ( k ). 

Under the covenant for further assuranco the seller is bound to do such further acts 
for the purpose of perfecting the buyer’s title as the latter may reasonably require (1). 

Thus if a seller has after the sale perfected an imperfeot title by the purchase 
of an outstanding interest he can under this covenant be compelled to convey it to the 
buyer (m). The English covenants are not strictly implied covenants. They are express 
covenants for title which are implied by the use of specified expressions in the conveyance. 

Conveyances before the Act. — In sales before the Act there was no implied 
covenant for title, nevertheless the strict English law of caveat emptor was not applied. 

In Dorab Aly v. Abdool Azeez (n) the Privy Council said that there was not in India the 
same difference between real and personal estdte as in England, and suggested that a 
■ale of immoveable property may bo subject to tho same implied warranty of title as 
appliee in the case of chattels. In a Madras case (o) the High Court said that the strict 
doctrines of English law relating to real property had never been applied to the moffusif 

Limitation. — A suit for the return of the purchase money may or may not be based 
on the implied oovenant for title. If it is not based on the covenant, limitation is under 
Article 97 or Article 62. If it is based on the covenant, limitation is under Article 116. 


<4 


U) 

<*> 

40 

<6 


Clan v. Lamb (1875) L.R. 10 C.P. 334 
(widow's equity of redemption sold by 
executor* of husband); Bern v. Hatbeck 
(1781) 2 Dong. (K.B.) 864 (seller's title 
dee^forged). 

Dem8 v. Abdool Ante (187$) 8 Oat 806, 

818, 6 LA. 116. 

dm eft v. Brawn (1808) 16 Ves. 268, 268. 

Dost* v. Sabin (1888) 1 Ch. 628. 

See note, tupre "Covenant for title". 

JTmMmw V. Mm (1888) 186 LC.228, (*82) 
A. H. 6 JF.B.J ; Ambadat v. Wtmamm 


11 


(1984) 148 1.C. 680, (*84) A.H. 16. 

<j) NotHdge v. Boning (1800) 2 Cb.647; Ardethit 
v. W&Sming (1801) 26 Bom. 688, 602. 

(Jt) NotHdge v. Derring eupra ; Bottom Mortgage 
and Agency Co, v. M oh amm ad WotM 
U9» lyi ftL 814, 90 La 861 (*28) 


(!) King v. Jane* (1814) 6 Taunt 418. 

lor v. After (I676fl CUt to Oh. 274. 
(m) (1878) 8 Csl. 806, 814, 6 LA. IIS* 

(e) Afs#to(1886}81to1. 8*. 
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In Hamman v. Mammon (p) a Bale deed of 1879 was voidable end the sale went 
off oil objection taken by the ooparoaners of the Hindu vendor. The Privy Cou&oil 
held that the Article applicable was Article 97 which refers to money paid lor a consi- 
deration which afterwards fails. Their Lordships however said that if the sale was void 
08 initio so that there never was any consideration for the price paid the appropriate 
Article would be Article 62 which refers to money received by the defendant to the 
plaintifi’s use. This was followed in two Bombay cases not governed by the Act. 
Article 97 wae applied in TuUiram v. Murlidhar (q) where the safe was voidable and the 
purchaser was subsequently dispossessed ; while Article 62 was applied in Ardeehir V. 
Vajuing (r) where the sale was void and possession was not given. 

The same rule applies in oases governed by the Aot if the suit is not on the implied 
covenant. If the sale is voidable on the objection of a third party or if the title is 
iipperfeot, and the purchaser is put into possession and subsequently dispossessed, 
limitation is under Art. 97 from the date of dispossession (*), or if .the possession is 
merely symbolical from tlfe date when the imperfection of title is first declared (<). If 
the sale is void and possession is not given Artiole 62 would no doubt be applied even if 
the sale were governed by the Act. But the case where possession is given even though 
the sale is void is not treated as a case of total failure of consideration ab initio and 
Artiole 97 is applied from the date of dispossession ( u ). » 

If the suit for refund of the purchase money is on the implied covenant for title 
Artiole 116 applies. This is because the word compensation in Article 116 is not 
restricted to a claim for unliquidated damages and includes a claim for a sum oertain (v ) • 
and a covenant in a registered deed is a contract* in writing registered within the 
Artiole (to). Therefore if the sale is void as the seller has no title to convey and possession 
is not given limitation is under Artiole 1 16 from the date of the sale deed (g). 


A covenant for title is a oovenant that the vendor has a present title to convey and 
is broken on the execution of a sale deed containing such a oovenant (y). It might there- 
fore be supposed that if the vendee is put into possession and subsequently dispossessed 
owing to a defeot of title limitation under Article 1 16 would still run from the date of the 
sale deed. But Maoleod, C.J., in MuUanrnal v. Budhumal (z) pointed out that the 
disooveiy of the defeot and dispossession might occur more than six years from the 
date of sale so that the terminus a quo for limitation should be the date of 
dispossession. 


( P ) (1892) 18 I.A. 168, 19 Cal. 123. 

( 1 ) (1902) 26 Bom. 760. 
r(r) (1901) 25 Bom. 693. 

(•) Subban 
23 1 
46 Had. 

6) Joicvm Boid v. Pirthichand Lot (1918) 46 
I.A. 52, 46 Cal. 670; Bop u v.Kathirqm 
(1929) 81 Bom. L.B. 6«, 119 I.C. 669, 
C29) A. B. 861 ; Vmkatananuimhulu v. 
PeratiuM <1895) 18 Had. 178; Venkata- 
rmna v. Venkata (1901) 24 Mad. 27. 


#>■ 


(•) 


Waning r. Pack* (1#18) 
Kathiram v. latm (198: 
(*32) A.N. 5 F.B. 


87 Bom. 588; 
S) 186 I.C. 225. 


Ganapat Puttay. HmmadS site (1925^49 


Bom. 596, 89 1.0. 59, (*25) A.B. 


oat imrnfi v. „ 
44 IX. 65, 44 Cal. 


Tkatur (1916) 
1.0. 156. 


759, 

(w) Krishna* v. Kmmm (1896) 21 MM, 




Of) 


<*> 


Lalfikand, Nanchtmd. v.' Namtan Rani 
(191$87 Bpm. 656, 2l 1.0. 315; Teietm* 


8 : 


Muhammad Siddxq v. Muhammad Nuh 
(1980^52 A11. 604, 124 I.C. 185, (*80) 

Oanapa Putta v. Rammad Saiba (1925) 49 
Bom. 596, 89 I.C. 59, ('25) A.B. 440; 
Artmaduila v. Ramasamt (1915) 88 Mad. 
1171. 85 I.C. 618; Injad Ali v, Mohini 
(1928) 27 Cal. W.JL 1925, 80 1.0. 628, 
(*241 A.C. 148; Kriehnan v. Kamm 
(1898) 21 Mad. 8; Naragana Reddi v. 
Peda Rama (1891) 1 Mad. L.J. 479. 

Raju Mata v. Krishna Boo (1876) 2 Bom. 
278; Tvleinm v. MurUdhar (1902) 26 
Bom. 760: Bart on Vendors and Pur- 
chasers, 7th Ed., Vo). D, p. 768. 

II) 45 Bom. 966; 61 1.0. 70, (*21) AJB. 
56; Lakhput Ever v. Burga Prasad 
(1929) 8 Pit. 482, 117 1.0. 654, (*29) AJP. 
888 ; Muhammad Siddiq v. Muhammad 

Nuh (1980) 62 An. 604,1241.0. 185, (* 

A A. 771 j Abdul Rahim v. Xadu (19 
118 10. 208, (*801 A.fi.12 ; r “ 

■hat v. Valahdae (1981) 188 1 
A.S.141* 
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If there is an express covenant for quiet enjoyment or for indemnity in ease of dlft* 
pexoca rion limitation will be under Article 116 from the date of disturbance (a). 

Express covenant for title. — Express covenants override and do away with the 
effect of all implied covenants (6). But although an express covenant is a spsinhil 
stipulation which alone governs the rights of the parties, yet the implied oovenant cannot 
be got rid of except by clear and unambiguous expressions (e) ; so that the express 
covenant is over and above that implied by this sub-section (d). For instance in a 
oase (e) where the oovenant was : “ you shall henoeforward be enjoying the same 
hereditarily and with right of alienation by gift, sale or otherwise as you please. Removing 
the hindrances to this arising from my agnates or king or neighbour, I shall see that 
the sale is given effeot to in your favour without any obstruction 11 , — this was held to 
be a covenant for title as well as a covenant for quiet enjoyment. But although the 
recitals showed that title was derived from a widow yet the implied covenant for title 
was not excluded because there were no clear and unambiguous expressions showing 
that the vendor did not mean to guarantee that he had a good title. The usual 
express oovenant for title v is, like the above, one that includes a oovenant for quiet 
enjoyment (/). 


A oovenant for qiRet enjoyment does not exolude the oovenant for title, for a specific 
oovenant will not exclude an implied oovenant unless it relates to the same subject 
matter. Thus in the oase of sale of his interest by a mortgagee with a covenant to make 
good any sums that had been paifi by the mortgagor, this oovenant was referred to 
the personal debt and aid not exclude the implied covenant for tifclo, and the mortgagee 
was liable in damages when the*mortgago proved to be invalid (g). In another oase 
oovenant in a sale deed was that “ if any dispute arise through me in respeot of the 
land, I shall get it settled.'* The Madras High Court held that this was an express oove- 
nant for quiet enjoyment and that it did not exclude the implied covenant for title (A). 
This is correct, for a oovenant for quiet onjoyment is a future covenant. But in an 
Allahabad case (t) the oovenant was — “ Jf, God forbid, any porson comes forward as 
partner or co-sharer and brings a claim, or if an encumbrance, etc., is found . • .and the 
property passes out of the possession of the vendees we, the vendors shall . . . pay to 
the vendees ... the consideration of this sale deed with costs." This was held to exclude 
the implied covenant for title and when the vendees had to pay a sum exceeding the 
purchase-money to clear a prior mortgage the Court held that they had no remedy. Bui 
this decision was erroneous and was reversed by the Privy Council (j). Their Lordships 
observed — " With regard to the last portion of the sale deed, which states what Is to 
ensue in the event of the vendees being put out of possession, it may, of course, be an 
additional safeguard, it may have been a thing suggested by the parties to cover 


(•) Ramchandm v. Tohfah (1004) 2ft All. 610; 
RamJaggi Rai v. Kaukthar Rai (190ft) 
SO AIL 406; Mul Kmwar v. Chatter 
Singh (1006) SO All. 402: Banuant Rai 
v. Chattel Prasad (1020) 61 AU. 661, 110 
LC. 248, (*20> A.A. SOS; Mangtedha v. 
Omtemnai (M0) 120 Z.C. 424, ('20) A.L. 
888; Rtembai v. Qhatimm (1032) 66 
Bom. 606, 184 I.G. 1167, (*82) A.B. 3ft. 
(6) Subrammda v. Sofninatha (1806) 21 Mad. 
ftOfcldM v. sEphmitm (1886) 4 Bing. 
(If.oT) 678; D o nate I Atherton (1872) 

X.B. 7 Q.B. 816. 

<*> 


(184ft) 2 Coll. 666 Jtysv. 
Midland Rkilmm l Ch. 11; mamba* 
Dao v. JTMMs Dtei (1010) 8 I.C. 01. 

(J) Matedmo v. Mu Panda (1088) 147 I.C. 842, 
(*S9) A Jf. 884. 


(f) Mahomed AU Sheriff v. VmkatapM supra, 
at p. 460 ;Md. Tfanhi v. Met. KM (1081) 
80 AIL L J. 00, 18ft I.C. 78, (*82) A.A. 224. 

if) Gf. Nagardes Sawbhaggiat v. Ahmedkhm 
(1807) 21 Bom. 176. 

w ■V^rvr.&.jSrs^ <l H> 

(<) Ram Chant tr v. Bha/uoU (MM) M AIL 
LJ. tit, 678, 79 LG. 690, (*M) A.A.(M7. 

« "3TVii*St Sr ITU” ft 

224 ; Bond Born e. Pn rth o tem JPas (1006) 
14$ i0. 816,1088 AH. LX SOI, CftSj/ * 
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§.mm contingencies whioh were not yet wholly foreseen, but that it contradicts or re stri cts the 
wider l an g n a ge of the contract of sale or that it either narrows or wipes ont the obligations 
under the statute cannot be maintained.'* In other words their Lordships held that it 
was a covenant for quiet enjoyment whioh did not exohide the implied covenant for title. 
It has been held that eviction by a pre-emptor is due to the buyer being disqualified to 
purchase and is therefore not a breach of the covenant for title (it). The correctness of 
this decision is very doubtful for the seller’s covenant is 'that he has power to transfer’ 
and this must mean transfer to the buyer. With reference to the covenant for quiet 
enjoyment, a general covenant to indemnify the purchaser against any loss that might 
accrue in connection with the sale has been held to apply to eviction by a pre-emptor ( l ). 
But a covenant to refund the purchase money in case of dispossession does not apply to 
eviction by a pre-emptor, as the pre-emptor would have to pay the purchase money (m). 


Fiduciary character.-— The implied oovenant for title does not apply in the case of 
a trustee ; or in the case of a guardian selling on behalf of a minor (n). A trustee is only 
deemed to covenant that id has done no act whereby the property is incumbered or his 
power of transfer restricted. This is the Bame as in English law. The covenant, 
implied in a oonveyanoe by a trustee is set forth in Schedule II, Part VI of the Law of 
Property Act, 1925 (o). If a trustee conveys without disclosing his fiduciary character 
he could no doubt be required to oonvey * as beneficial owner * sc as to become subject 
to the usual covenants for title. Seotion 38 of the Trust Act, 1882, empowers trustees 
to sell on special conditions. 

$■ 

Buns With the land. — The benefit of the implied covenant for title runs with the 
land (p). It is therefore enforceable by subsequent purchasers of the land ; and if the 
buyer re-sells to several purchasers each one is entitled to sue on the oovenant in respect 
of his part. There is a similar provision in England in sec. 76 (6) of the Law of Property 
Aot, 1925. In David v. Sabin ( q ) A granted a lease to B and B mortgaged to C. B then 
surrendered the term to A. A mortgaged to D, and then A and D conveyed to E. A 
had, however, not got in the interest left outstanding in C. C established his charge by 
suit against E. The Court of Appeal held that A was liable on the oovenant for title to 
B and that as the oovenant ran with the land it was no defence that B bad mortgaged 
without the knowledge of A . For instances of a restrictive covenant in a deed of convey- 
ance running with the land soe the undernoted cases (r ). Covenants running with the land 
are further dealt with in the notes on secs. 40 and 108 (c) and 108 (j). 


Sec. 55 (3)— Delivery Of title defcds.— The title deeds are things whioh pass 
with the oonveyanoe without being named, as accessory to the estate («). This has 
taen a principle of English law since the earliest times (£)• Accordingly, as in England , 
tie seller has to deliver to the buyer all deeds relating to the property conveyed (a). 
This includes documents in his power but not in his possession and the cost of obtaining 


(ft) Gkulam Jilani v. Imdad (1881) 4 All. 337. 
(0 Sherman Bibi v. Shah Mali (1906) P.E. 
111, 4 1.0. 690; SUa Ram v. Nanak Chand 
(1920) 92 1.C. 818, (’28) AX. 182; Raliyan 
Singh v. Fatal tin (1926) 94 I.C. 1056, 
(*26) AX. 455: Hamoant Rai v. Chandi 
Fratad (1929) 51 All. 651, 119 1.0. 243, 
(’29) A .A. 298. 

(«*) Mt. Ithro v. Naubat Rai (1988) 146 1.C. 120, 
(’88) AX. 522. 

(a) Maida v. Rithan Bahadur (1984) 56 All. 997, 
151 1.C. 826, 1984 All. L.J. 645, (’84) AX. 
645. 

(o) See W<t#v« Whitburn (1924) 1 Oh. 400. 

(p) Smwmt Rai v. Chandi Prasad (1929) 51 

AU. 651, 119 I.C. 248, (*29) AX. 298 ; 
Ba u v. Rathiram (1929) 81 Bom. L.B. 


058, 119 1.C. 059, (’29) A.B. 861 ; Ramay- 
ye v. Rotayya (1980) Mad. W.N. 195, 127 
I.C. 617, (’80) A.M. 748 : Abdul v. Risan 
(1931) 29 X*3. L. E. 892, 186 1. C. 879, 
(*31) 1.37.166. 

(V) (1893) 1 CD. 528. 

(r) Re BccDriastical CommiteUmen for Bi w 
land (1986) 1 Oh. 480; Drake v. Gray 
(1936) 1 Oh. 451 ; White*. Biffin Mantiont 
Id. (1987) 1 Oh. 610: Morgue* of inland 
v. Driver (1989) 1 Ch, 1. 

(t) Austin v. Croome (1842) Oar. X ¥. 653. 

(<) Buckhur*{hofd)y.Fmmer{tVt2) 1 Oo.Rfp. 1. 
(it) Shri Bhamani v. Deorao (1387) 11 Bom. 485 ; 
In re WiBiamt and x*oca*U't(Dw*££ 
Centra* (1897) 2 Ch. 144, 148 (the 
to the deed would go with the toad). 
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them meet be borne by the teller (v). Counterpart leaeee and kabukyets we deeds of S» 

title aooeasory to the estate (to) ; and it hat also been held that Tillage aeooont books (4) (t) 

should be delivered on the sale of a Tillage as they are necessary for the enjoyment 
and management of the estate (a). 

Before completion the seller is bound under sec. 65 (1) (b) to produoe all title deeds 
In his possession and power for inspection. But the duty to deliver them does not depend 
upon completion. Even if the seller has executed the conveyance and put the buyer 
in possession he need not deliver the deeds, until the price has been paid in full. This 
accords with the English law under which the seller's equitable lien gives him a right to 
retain the deeds of title until payment (y). In Ma Hnit v. Maung Po Pu (z) the Privy 
Counoil observed that 41 the duty of tho purchaser .... was to tender a 
conveyance, and he would then, and not before such a tender was cither made or 
waived, have the right to tho deeds os the accompaniment of the transferred title.** 

But in this case the price had already been paid. 

• 

The first exception to tho rule is where the seller retains part of tho property 
oomprised in the deeds in which case ho may retain the deeds, but is under an obligation 
for their safe custody and to produce and give true copies of them when required. There 
is a similar provision in sec. 45 (9) of the Law of Property Act, 1925. In a case where a 
mortgagee sold land and tho mortgage deed oomprised an assignment of a polioy 
of insurance on the life of the mortgagor it was held in England that the mort- 
gagee was not entitled to retain the deed (a) ; but this decision has not esoaped 
criticism (/*). # * 

The second exception is \then tho property is sold in different lots. In that oaso 
the purchaser of the lot of the greatest value is entitled to the documents, but is under 
the same liability as to their safe custody and production, as stated in tho preceding 
paragraph. This rule may be excluded by an express contract to the contrary, t.g., that 
the purchaser of “ the largest lot," i.e., the lot of the greatest area should have the 
deeds (c). The sub-section does not explain what is to bo done if the sales are at different 
times. In that case the last purchaser would be entitled to the documents (d). 


Sec. 55 (4) (a) — Rents and profits. — As already explained the contract for sale 
transfers no right in rem (e). The seller is the owner subject to an obligation to fulfil 
the contract and accordingly he has to take care of the property— hoc. 55 (1) (e) ; and to 
pay public charges and rents — sec. 55 (1) (g). This sub-section, therefore, declares bis 
right to receive rents and profits which belong to him as owner, and which are the fund 
out of which he performs the duties of maintenance. 


This sub-section shows that possession should be given by the seller when ownership 
passes to the buyer (/). But if the buyer takes possession before completion, he would, 
as he t t k w the rents and profits, pay interest on unpaid purchase-money. This is because 
it is inequitable that the same person should enjoy both the rents and profits of the land 


(») Jlf Dutky amt Jemm (1898) 1 Ch. 419. 
(a) Shri Bhawani v. Devrao, tupr a. 


(s) Shri Bhaeetmi v. Dmrrao, tupr*. 

(y) Shephard and Brown note that the BngUab 
law Is different bat the learned authors 
have been misled by Dart. Bee Dart 
V. A P., 8th Ed., p. 607. The editors 
submit tfast the statement to the text to 
correc t - Se e Drydtn v. Pre to (1838) 
S My. A Cr. 670, 67*. 

(s) (ISIS) Sl Csl. LJ. 87, M LC. 791 P.C. 

(•) in re WtUame and ffsmdk i (Dnehm) 
CMratf (1867) * Cfc 144; see also Be 


Lehman* and Walk*'* Contend (1000) 
* C»i. 840. 



(?) Griffith v. ffatehard (ISM) IK. A J. 17. 

(d) In ro Lowe , Capet v. Lowe (1801) 88 LX 78; 
Khanderao v. Bemor (1641) AB* 45. 
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as also the interact of the money (g). It makes no differenoe that the land yields no 
profit and that the delay in oompletion is due to the seller (A). The rule in Fludyer 
v. Cocker (») that possession and interest are mutually exclusive was applied by the 
Judicial Committee in a case of oompulsory acquisition and the owner was allowed 
interest on prioe from the date on which he was dispossessed ( j). The Committee said — 
44 Their Lordships are of opinion that the right to interest depends upon the following 
broad and dear consideration. Unless there be something in the contract of parties which 
necessarily imports otherwise, the date when one party entere into possession of the 
property of another is the proper date from which interest on the unpaid price should 
run. On the one hand, the new owner has possession, use, and fruits ; on the other, the 
former owner parting with these, has interest on the prioe. This is sound in principle, 
and authority fully warrants it.* 1 

The only exception to this rule is when after the buyer has taken possession, the 
seller delays oompletion and the circumstances are such as to require the purchaser to 
keep the purchase money lying idle and unproductive. In such a case the seller will 
not be entitled to interest (A). 

If the seller refuses to execute a conveyance or to give possession the buyer will be 
entitled to specific performance by execution of the oonveyanoe and compensation whioh 
would be mesne profits from the date when the oonveyanoe should have been executed 
and possession given (l). If the buyer takes possession before completion, the seller is 
entitled to interest on unpaid price from the day on which the buyer actually takes 
possession although the buyer might safely have taken possession qarlier (m). 


Sec. 66 (4) (b>— Seller's charge for unpaid price.— If the sale is completed by 
oonveyanoe and the prioe or any part of the price is unpaid, the seller has under this 
sub-section a charge for the balance of prioe unpaid. This charge is the converse of the 
buyer's charge for prioe prepaid under sec. 65 (6) (b). The mere execution of a promis- 
sory note by the vendee for the purchase money in favour of the vendor does not put an end 
to the vendor's charge for the unpaid purchase money even if the vendor sues upon the note 
and obtains advance or even if he assigns the decree (n). A sum of money kept with the 
vendee under a sale deed by the vendor is a portion of the unpaid purchase money for whioh 
the vendor has a lien on the property sold (n). Where a mortgagee having purchased the 
entire mortgaged property an arrangement was arrived at between the mortgagee and the 
widow and infant son of the original mortgagor pursuant to which the mortgagee 
reconveyed one village out of the mortgaged properties purchased by him and the widow 
being unable to pay the price down executed a mortgage in favour of the mortgagee- 
purchaser which mortgage, however, was found invalid for want of attestation, the Privy 
Cotinoil held that the transaction constituted a sale and under section 55 (4) (b) the 
mortgagee-purchaser who became the vendor was entitled to a charge on the village for 
the unpaid purchase prioe (p). 


ig) Fludyer v. Cocker (1805) 12 Ves. 25, 27 
(“the act of taking possession is an 
implied agreement to pay interest"); 
BM v.Joy (1852) 3 H.L.O. 565, 500; 
Bitike v. Rokeby (Lord) (1818) 2 Swan 
222, 226; Plait* v. Samuel (1004) 1 Ch. 
464 ; Muthio Chetty v. Sinna (1012) 35 
Mad. 625, 62/, 10 1.0. 662 ; Suryaprakata 
Rao v. Venkata Dikehitulu (1938) 146 1.C. 
817, (*88) A.M. 844. 

<h) Ballard v. Shutt (1880) 15 Ch. D. 122. 

(4) (1806) 12 Yes. 25. 

,tf) Ratanlal ChoonikU v. Municipal Commie* 
tioner (1010) 66 Bom. 181, 45 IA. 288, 

Oit AO X A JAi - x% I ' SJ J 


<*) 


(») 

<») 
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880, (’28) A.N. 87. 

Nararingtrj v. PmmgmOi (1021) Mad. Wjff 
510, (’21) A.M. 408 ; cf. Powell v. Martyr 
(le08) 8 ves. 146 ; pulliyadi BUamyan v. 
NaQmdra (1017) 42 l.C. 500. 

Subbaroyar v. Kottaya (1010) Mad. W.2T. 
284, 94 l.C. 787; Har% Praead v. SariAar 
(1028) 70 1.0. &04, (’28) Aik 205; cf. 
Ntikamal v. Sri Qunmtmi <1871) 7 Beng. 
L.B.U3P.C. ‘ 

Mauny Stoat Qakv. Maxing In « (1017) 44 
CT542, 44 LA. 18, 88 1.0, 088 'P.C. 
Somu Ackari v. Singara Achari (1045) AM. 
407. 

Keeha Dae v. Jitoan (1041) AX* 10. 
Xochariaketa Venkata y. Mem Venkata 
Mumam (1036) 881^804. 
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English law. — Under English Uw the seller port. with the «quit*b]« acute m toon 
m the oontnot is made, and eqnity give* him . lien, i*., right to enforce payment oat of 
the interest he h»» transferred and thi» lienoontinoes after he hee by eonveyaaoe petted 
with the legal estate. But the oontraot in India does not operate to transfer any estate* 
and so, the whole ownership still being in the seller, there is not and oannot be a tat 
before conveyance. The English lien is a right which begins with the oontraot ; while 
the Indian charge is a right whioh begins with the conveyance (q). An equitable tat 
is a right derived from an equitable principle, whereas a charge is a right derived from 
contract or statute. The effeot of both is the same, for both give the right to a Court 
sale. But there is this distinction that an equitable charge being a creature of equity 
can be moulded by equity, whereas a statutory charge is more rigid and depends for 
its existence on the terms of tho oontraot or statute. This distinction was explained 
by the Privy Council in the leading oase of Webb v. Macpheraon (r). 

Non-possessory. — The charge has been said to be a non-possessory lion («) *.*»» 
it is not a right to retain possession. Accordingly, as tfco ownership has passed, the 
charge gives the seller no right to refuse possession (/). The Madras High Court had he)d 
that if the vendee sues to recover possession after the execution of conveyance but 
before payment of price the Court has no power to put him on equitable terms 
as to payment of price ( u ). But the Calcutta High Cou rt following a j udgmon t of Mahmud , 
J., in an Allahabad $ase (v) have held that such terms may be imposed as “ there is no 
reason why the right of the purchaser to obtain possession under sec. 55 (1) (f) and the 
right of the vendor to realise the unpaid balance of the purchase money under seo. 55(4) (b) 
should not be recogniged and exuoroed in one action " (u>). The Rangoon High Court 
follows Calcutta (a:). The Bombay High Court while not making payment of the balanoe 
of the purchase money a condition of the purchaser obtaining possession proceeds as if 
the vendor had counter-claimed. The purchaser's suit for possession is decreed, but 
in the decree is incorporated a declaration of tho vendor's charge with a direction that 
the vendor should on payment of the Court fee reoover the amount by sale of the 
property (y). The same view is taken by the Nagpur High Court (e). The Allahabad 
High Court held that the provisions of sec. 55 did not exclude the application of the 
principles of equity. Hence where a purchaser who has not paid the full priee, sues for 
possession, he con be put to terms by the decree (a). See note “Seo. 55 (I) (f) — 
Possession, ” supra . If the seller is not in possession he oannot of course rescind and 
reclaim possession because tho buyer has not paid (b). The seller's only remedy is to 
sue to enforce his charge and he may also under seo. 55 (5) refuse to part with the title 
deeds, if he haa not already done so. • 

Several buyers. — If there are several purchasers, the seller is not concerned with 
the proportion to be paid by eaoh, but he has a charge on the whole property for un^pid 
purchase money (c). 


Vat Lai v. Muhamdi (1899) 21 AU. 454, 458. 
(1004) 31 Cal. 57, SO f.A. 288. See Shobhalal 
Skyamlal v. Sidhstal Halktlal (1030) Nag. 
.636, 185 I.C. 169, (1939) A.N 210. 

(#) Valaykha Chatty ▼. Qooindaaaami (1907) 
80 Had. 524 ; Krlthnamma v. Mali (1920) 
48 Mad. 712, 56 1.0. 530. 

(t) Saaaji v. Namdaa (1890) 23 Bom. 525; 

valajnltha Chatty v. Gotnndaaawmi (1907) 
SO Mad. 524, and (1011) 34 Mad. 543, 8 
IT. 864 ; KriaJmamma v. Mali, infra 

(u) KriaJmamma v. Mali (1020) 48 Msd. 712, 

56I.C.530; Wdayutha Chatty v. ~ ’ 


SO AIL 126; MtTpmm flrf v. Bat Dm 
(1029) 111 I.C. 761, C20) AJU86. 


(u>) Nilmadhab Parhi v. Vara Prothad (1013) 
17 Cal. W.N. 1161, 1164, 20 l.C. 825. 

(*) U Tim v. M.PJi.8. ChaMyar Firm (1088) 
147 I.C. 742, (*88) A.B. 401. 

(y) BaaHnoovo v. CMmnaoa (1082) 56 Bom. 556, 
84 Born. L.B. 427. 138 I.C. 534. (*82) 
A.B. 247 dlstlngokhlog KmaUaa v. 
Nayindat (1900) 11 Bom. L.B. 386, 110. 

• 420. : 

(s) Sabhalal Skyamlal ▼. SidhM IfsAdsl (1089) 
Nag. 636, 185 1.0. 160, (1030) A.H.ilO* 
(a) Paary Lai v. Sub Lai (1945) A.A. 110. 

( 5 ) B amlra m v. Paatahami Daai ( 1016 ) $0 CM. 
W.N. 618. 85 IX. 2(4; THmaltm v. 
Municipal CamaXHa t Si (1 879) $ Bom. 
172. 
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SBbfltitatlon Of 6QQivaleat property. — If the teller is tumble to deliver possession 
of the property sold and the buyer aooepts in substitution other equivalent property, the 
buyer remains liable for unpaid prioe (d). The point did not arise in the ease oited, but 
it is believed that the charge attaehes to the substituted property. 

In the hands Of the "buyers. — This expression has been made more intelligible 
by Ihe addition of the words inserted by the amending Act 20 of 1020. The phrase now 
is “ in the hands of the buyer, any transferee without consideration or any transferee 
without notice of the non-payment.” Before the amendment the words “ in the hands 
of the buyer ” were difficult to understand particularly as the converse section — sec. 55 
(0) (b) — dealing with the buyer’s charge correctly expresses that charge to be as against 
the stiler and all persons claiming under him with notice. Sir Lawrence Jenkins, C.J., 
drew attention to the difference in language, but assumed that the seller's charge was 
against not only the buyer but against all persons claiming under him with notice (e). 
This construction seems to have been put upon the section by the Privy Council in Webb 
v. Maepherecm (/). It was Adopted by the Courts in India (g), and has now received 
the sanction of the Legislature (A). 


Illustration. 


A sold his house to B. There was a recital in the sale deed that the prioe had been 
paid. But the prioe had not been paid and eleven days after registration, B $ as he could 
not raise the money, returned the deed to A with an endorsement rescinding the 
conveyance. The endorsement was not registered and did not affect B'a title. The 
house was attached and sold by an execution oreditor*of B. The purchaser became 
legal owner of the house but took subject to A’s charge for unpaid purchase 
money. The purchaser could not claim to be a purchaser without notice as A was in 
possession at the date of the sale : Umedmal Motiram v. Davu bin Dhondiba (1878) 2 
Bom. 547. 


In a case where the seller admitted receipt of consideration by a recital in the deed 
and also by a receipt endorsed on the deed, it was held that he was estopped from enforcing 
his ohaxge against a transferee for value (i). But in another case it was said that reoitalB 
of receipt of consideration where none was paid were so common that there was no 
estoppel (j). In suoh cases it becomes a question of fact whether the transferee took 
with notice of the oharge or not. 


Interest. — After the words “ interest on suoh amount or part ” the words “ from 
the^date on whioh possession has been delivered ” have been added by the amending Act 
20 of 1929. This amendment adopts the decision of the Madras High Court in Mitthia 
Chatty v. Sinna Vettiam (k) that the right to interest depends upon the circumstances 
and equities of each case and that interest on unpaid purchase money will not be payable 
as long as the seller is in possession of the land. The purchaser is not liable for interest 
if he retains part of the purchase money as security for the seller discharging an 
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incumbrance (I). But if the purchaser retains part of the purchase money in order to 
pay off an incumbrance himself, and then fails to do so, he is liable for interest (m). 

Enforcement. — The charge is enforced under see* 100 by a suit for sale as if the 
seller were a mortgagee. The charge canxfot be enforced by a creditor (a), or by a 
judgment creditor (o). Being only a oharge it cannot be enforced against a bona fide 
purchaser for value without notice of the charge (p). 

Limitation . — Article 111 of the Limitation Aot, 1877, was for suits by a vendor of 
immoveable property to enforce his lien for unpaid purchase money. This led to some 
decisions to the effect that limitation for enforcing the charge was under that article ( 4 ). 
But the amendment of that article in the Limitation Aot of 1008 by tho substitution of 
the words “ for personal payment of unpaid purchase money " makes it clear that 
art. Ill applies only to suits to rcoover the price from the defendant personally, while 
for suits to enforce the oharge against the property art. 132 is the appropriate article. 
This was so decided both before and after the amendment of tho article (r). 
If the liability arises by virtue of a registered conveyance, limitation for a suit to 
recover the price from the purchaser personally, is under article 116 of the Limitation 
Aot (s). Time runs not from the date of sale, but from the date when tho plaintiff was 
damnified (£). » v 


Recital Of payment. — A false acknowledgment of receipt of prioe by a reoital in a 
deed does not estop the seller fron^ giving evidence as against the buyer that he has not 
received payment. The Privy Council in Shah Lai Chand v. Indarjit (u) said that it 
was 44 settled law, that notwiths^nding an admission in a sale deed that the consideration 
has been received, it is open to the vendor to prove that no consideration has been aotually 
paid. If it was not so, facilities would be afforded for tho grossest frauds.*' But such a 
recital may give rise to a presumption of payment (v). 

Exclusion Of Charge. — Sale is a transfer for a prico paid or promised or part paid 
or part promised. Therefore where the consideration is price promised, the promise is 
itself the consideration, and there is no scope for a charge. So also when the prioe is 
part paid and part promised, and the amount to be paid is folly paid. The distinction 
between a sale in consideration of a covenant to pay a sum of money in the future and a 
sale in consideration of a sum of money which the buyer covenants to pay, may seem 
fine, but it is a very real distinction (w). The formor gives rise to a oharge, the latter 


(ft Muhammad Siddig v. Muhammad NatiruUah 
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(m) Choakkhnga Tambiran v. Rama .a 

(1920) 97 I.C. 080, (’20) A.X. 1031. 
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Mila Ram 6 Sons v. Ram Das Joshi dr 
Sons (1942) A.L. 275, 44 F.L.B. 415, 203 
I.O. 402 (9.B.) 

( 0 ) Moti Lai v. Shopman Das (1909) SI All. 443, 
3 I.C. 497. 
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Singh v. Karam Singh (1910) 88 All. 

85 I.C. 289. 


Msghi Mol (1983) 14 Lab. 
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does not. If the sale is in consideration of a sum of money which the buyer covenants 
to pay, the charge may be excluded by an agreement express or implied which is 
inconsistent with its continuance. In Webb v. Macpherson (x) the Privy Council said 
“ In their Lordships* opinion there is no ground whatever for saying that the charge is 
excluded by a mere personal contract to defer payment of a portion of the purchase 
money, or to take the purchase money by instalments, nor is it in their Lordships* 
opinion, excluded by any oontract, oovenant, or agreement with respeot to the purchase 
money which is not inconsistent with the continuance of the charge A direction to 
the buyer to pay the price to the creditor of the seller or to a third party does not exclude 
the charge (y). If part of the purchase money is left with the buyer to pay off creditors 
of the seller, the seller is entitled to a charge for the amount left with the buyer, if the 
latter omits to pay the creditors ( 2 ). Nor is the charge lost if the seller takes a security 
for the amount unpaid such as a memorandum of agreement (a), or a bond (6), or a 
mortgage (c), or a promissory note (d). But if there is an agreement which puts the buyer 
under an enforoible liability a third party as to the unpaid price, there is a contract 
to the contrary and the charge is lost. Thus the seller has no charge if the buyer by 
his direction executes a promissory note to a third party, for the right to recover the 
unpaid price cannot reside in one party and the right to enforce the security in another (e). 
So also if the direction to pay a third party is the result of a novatio by which the seller’s 
liability to the third party is extinguished and the buyer becomes liable to the third party 
instead of the seller (/). In oases where it was held that the promissory note or mortgage 
was not collateral security for the prioe, but the price itself, the charge was excluded (p). 
Where the vendor leaves a part of the price with the vendee to be paid to his illegitimate 
son on attaining majority, the vendor is not entitled to have a lien on the property sold (h). 


Illustrations . 

(1) A sells property to B on the 10th February 1905 for Rs. 790. At the time of the 
conveyance Rs. 300 are paid and Rs. 490 remain unpaid. For this amount B on the 
13th February 1905 executes a registered bond promising to pay the amount in 
instalments of Rs. 50 per mensem. B fails to pay and on the 10th February 1917 A sues 
to reoover the unpaid price and to enforce his charge on the property sold. The remedy 
on the bond was time barred at the date of suit. But the bond was only a collateral 
security for the prioe. A had therefore a charge for the unpaid price. Limitation to 


(*) (1908) 81 Cal. 57, 80 IJL 288, 245. 

(v) Sivasubramania Ayyar v. Subramania A _ . 

(1916) 89 Mad. 997, 87 1.0. 429 B. 
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Sane v. Bam Dae Joshi A Sons (1942) A.L. 
275, 44 P.LJL 415, 208 1.0. 412; Shankar 
Bala v. Qctiram Pandurane (1942) A.B. 
67, 48 Bom. L.R. 1014, 199 1.0. 481. 
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eofitm the charge wee IS yean under art. 138. The nit on the ahatge was in tine and S.« 
was decreed : Bashir Ahmad v. Nazir (1921) 43 All. 644, 33 1.C. 495* {'21) A. A. 74. 

(1A) A is a minor and hie guardian on his behalf sells A’s share Of a house for 
Be, 2,886 to B. B pays half the price and u security for the unpaid balance executes a 
bond promising to pay A the sum of Re. 1,443 with interest at 6 per oent when he attained 
majority. A's oharge for unpaid prioe is not lost : Munayya v, Kriehnayya (1220) 

47 Mad. L.J., 737, 84 I.C. 949, (’25) A.M. 216. 

(2) A and B jointly sell property to £7, D, 2? and F for Rs. 10,000. Of this Rs. 8,650 
are paid on execution of the conveyance ; and C alone executes two promissory notes 
each of Rs. 676, one to A and the other to B. A alone sues to reoover the amount due 
on his promissory note from C, and to enforce his charge against the property sold to 
C, D, E and F. The fact that separate promissory notes were executed by C alone 
shews that the promissory notes were intended to be the prioe itself. A is therefore not 
entitled to a charge : Krishnaswami Iyengar v. SubramanU i (1918) 35 Mad. L.J. 394, 44 
I.C. 623 ; B.M.A.R.8. CheUyar Firm v. Daw Ngwe (1934)153 I.C. 1026, (’34) A.R. 190. 

(3) A sells property to B for Rs. 28,000. Of this amount Rs 8,200 are paid on the 
date of the conveyance and Rs. 19,800 are left with B to discharge a mortgage by A on 
the same and two,other properties. B on the same date executes a security bond 
hypothecating his property as security for the payment of the mortgage, and covenant- 
ing to pay Rs. 15,000 damages in case he defaults in making the payment by a fixed 
date. B does not pay off the mcgtgage. A is entitled to a charge for Rs. 19,800, being 
the unpaid price, bat as to the Rs. 15,000 he is entitled only to damages actually 
incurred : Naima KhcUun v. fheani Singh (1934) 56 All. 766, 1934 All. L.J. 318, 149 
I.C. 781, (’34) A.A. 406. 

(4) A sells property to B for Rs. 2,000 of which Rs. 1,000 is not paid. A owes 
Rs. 1,000 to C. C agrees to release A from liability for the debt and to reoover the 
amount from B who promises to pay C instead of A. The arrangement is a oontraot 
to the contrary and the oharge is lost. 

Waiver.— -The charge as explained in the preceding paragraph is not waived on 
equitable considerations wbioh would apply to the unpaid vendor's equitable lien In 
English law. It can only be waived by an express oontraot to the contrary or by an 
implied contract, that is, some conduct inconsistent with the continuance of the oharge. 

The oases overruled by the Madras Higji Court in Sivaeub %ia Ayyar v. Snbra- 
mania Ayyar (») proceeded on the ground of waiver in spite of the warning given by the 
Privy Council in Webb v. Macphereon (j) that a statutory charge oannot be waived on 
equitable grounds. In the two oases cited in illustration (2) above it is doubtful i&the 
Court was correct in finding that the promissory note in one case and the mortgage in the 
other were aooepted not as collateral security for the prioe, but as the prioe itself. The 
foots were not inconsistent with the continuance of the charge, and the reference in the 
judgments to intention suggest that the Court had in mind the English rule (Jr). In the 
Punjab where the Act is not in force the English rule was followed in a case where the 
seller agreed to accept shares m lieu of cash for the balance of the prioe (1). 

Assignment.— If the seller assigns the debt for unpaid price the assignee gets the 
benefit fif the oharge If the assignment is registered, but not otherwise (m). See note 
under seo. 8 ’Debt seemed by a oharge ’ at p. 83. 
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Leases.— t£s charge under this section cannot be extended to leases. There 
is no charge on the l e ase ho l d for unpaid premium even though the lease be in 
perpetuity {»). . 

Sec. 55 (5) (a)— Buyer's duty Of disclosure.— The seller is by sec. 55 (1) (a) under 
a duty to disclose latent defects. There is no doubt that the buyer is under no duty 
to disclose latent advantages although he may not make a statement which is misleading. 
This is also the law in Engl and as stated in the following passage from the judgment 
of Lord Selborue in Cooks v. Boswell (o):— 

14 Every such purchaser is bound to observe good faith in all that he says or does, 
with a view to the oontract, and (of oourse) to abstain from all deceit, whether by 
suppression of truth or by suggestion of falsehood. But inasmuch as a purchaser is 
(generally speaking) under no antecedent obligation to communicate to bis vendor 
facts which may influence his own oonduot or judgment when bargaining for his 
own interest, no deceit cqp be implied from his more silence as to such facts, unless 
he undertakes or professes to communicate them. This, however, he may be held 
to do, if he makes some other communication whioh, without the addition of those 
foots, would be necessarily or naturally and probably misleading.*’ 

Thus a buyer need not disclose the existence of a coal mine of which the seller is 
unaware (p). 


But to this rule matters of title constitute on exception. Although the seller's title 
is ordinarily a matter exclusively within his knowledge Vet there may be cases where the 
buyer has information which the seller lacks. In such a case he must not make an unfair 
use of it. He must give the information to the seller unefer the penalty of the contract 
being voidable for fraud both under sec. 17 (5) of the Indian Contract Act and the last 
clause of this section. An English illustration is the oase of Summers v. Griffiths ( g ) 
where an old woman sold property at an undervalue believing that she could not make out 
a good title to it while the purchaser knew that she could. The purchaser was held to 
have committed a suppressio veri and the sale was set aside as fraudulent. Another is 
JSllard v. Landaff (Lord) (r) where a lessee obtained a renewal of a lease, in consideration 
of a surrender of the old lease, suppressing the faot that the person on whose life the old 
lease depended was on his death bed. This oase has been adversely criticised («), but 
it would be good law under this Act and has been adopted in illustration (a) to sec. 22 
of the Specific Relief Act, 1877. 

s 

There are no oases in India under the sub-section, but it has been described in Haji 
Essa v. Dayabhai (t) as casting upon the buyer the duty of oommunioating foots about 

the seller’s title. 

• 

Sec. 55 (5) (b)— Payment Of price. — This sub-section is the oorollary of sec. 55 (1) 
(d), or the. execution of the conveyance by the seller and the payment of price by the 
buyer are reciprocal duties to be performed simultaneously. The buyer is bound to 
tender a conveyance for execution (u), but the buyer is not bound to part with the price 
except on a complete conveyance to himself of the whole interest that he has purchased. 
This sub-section Imposes a personal liability on the buyer apart from the liability imposed 
by sec. 55 (4) (b) on the property (t>). 


(a) Venkatoeharyutu v. Venketambha Jiao 
48 Mad. 821, 90 I.C. 726, (*26) 

( 0 ) (1886) 11 App. Cas. 282, 266. 
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Free f ran Incambr&nceB.— It Mowa tUt if the property free from 

inoumbranoee and these are not discharged at the time of conveyance the buyer is not 
bound to pay. He may under sec. 18 (c) of the Specific Relief dot compel the vendor to 
discharge the incumbrance ; or he may under this sub-section discharge it himself and 
set off the amount against the purchase money (tr) or recover it by subsequent suit against 
the vendor (x). If the amount due on the incumbranoe is greater than the purchase money 
he may retain the latter as security for the seller discharging it ; and in such a case he 
will not be liable for interest on the purchase money until after the seller has shown 
himself ready and willing to pay the difference and discharge the incumbranoe (y). If 
the seller has deposited a sum with the buyer for the discharge of the incumbrance and 
the sum proves to be greater than what is due, the excess belongs to the seller as part of 
his price (x). 


3X*V» 


Illustration . 

A mortgages property to her son-in-law B. A dies ani} her son C and daughter D, 
the wife of B, succeed to the property under Mahomed&n law. 0 sells his share to B 
free from incumbrances and deposits Rs. 5,420 with E for the discharge of the mortgage 
to his brother-in-law B. B remits half the amount due on the mortgage. C is entitled 
to the amount remitted as part of his price : Bam Batan Lai v. Abdul Wahid (1013) 
18 I. C. 503. * 

Sec. 55 (5) (c) — After completion buyer bears losses.— After completion by 
conveyance the ownership of the property having passe! to the buyer, the buyer is 
the owner and the projfcrty is at his risk. If the seller has committed waste ho is liable^ 
but for all aocident&l destructicsi or deterioration after conveyance the loss falls on the 
buyer. This is different from the English law under which the oontr&ot for sale transfers 
an equitable estate and with it liability for loss or destruction (a). 

It is clear both from this sub-section as well as sub-section (1) (e) that in the interval 
between the contract and conveyance the seller bears the loss. Illustration (a) to seo. 13 
of the Specific Relief Act would suggest the opposite. But that illustration is based 
on English law and eannot be applied where the Transfer of Property Act Is in force (6), 

If the seller has insured the property against fire the buyer may require the seller 
to apply the insurance money in restoring the premises. See note '* Insured property *’ 
under sec. 49. 

Sec. 55 (5) (d)— Outgoings after completion.— Under seo. 55 (l) (g) the seller 
pays public charges and rent which have accrued duo up to the date of the sale. After 
the sale this liability is transferred to the buyer. The liability is a statutory and not a 
contractual liability and therefore it is binding on a minor vendor on whose behalf Him 
property is sold (c). 


If the property is sold free from incumbrances, %a., if absolute ownership is to be 
conveyed the seller must discharge the incumbrances. If a mortgagee brings to sale the 
mortgaged property free from incumbrances the amount of Municipal taxes acciued doe 
before the sale must be deducted from the sale proceeds payable to him (d). If the 
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i’H - property if At subject to inoumbranoes the seller must pay interest on the 
^ jlA . hummbranoea gp to date of sale and after the completion the buyer is liable to discharge 
the incumbrances. The rights and liabilities of the seller and buyer in a sale subject 
to inoumbranoes and in a sale free from incumbrances were contrasted in a oase with 
refoNnoe to stamp duty (e)» 

‘The liability enacted in thu sub-section is between the seller and the buyer. If' 
after a sale subject to inoumbranoes the seller is made personally liable for an incumbrance 
he has a right of indemnity against the buyer. If the inoumbrance prove to be invalid, 
the seller has nothing to complain of, for his indemnity is complete, fie cannot pick up 
the burden of whioh the land is relieved and claim it as his. The seller cannot participate 
in any benefit the buyer may derive from his purchase after the conveyance (/). 


Illustration . 


A sells property to B for Bs. 5,000. The sale is subjeot to a mortgage inoumbrance 
which was believed to be of Rs. 2,000. After the sale it is discovered that the mortgage 
is invalid ; so that B has got complete ownership for Rs. 5,000. A then sues to recover 
Rs. 2,000 as part of his purchase money, id’s suit fails for after conveyance the seller 
cannot participate in any benefit derived by the buyer from his purchase. 

(Note that this illustration is the converse of the illustration in the note "Free from 
incumbrances ” under sec. 55 (5) (b)). 

Publio charges would be payable by the seller \>r by the bgyer according as they 
aoorued due before or after the sale ( g ). The liability of the seller and the buyer inter 
se is no conoem of the authority levying the charge (k). If the charge is levied upon 
the Beller after transfer of ownership he has a right of indemnity against the buyer (»). 

Interest accrues due from day to day and would be apportioned accordingly; the 
seller paying interest up to date of sale, and the buyer paying subsequent interest. 

The buyer is bound to pay rents accruing due after the conveyance just as the seller 
is under sec. 55 (1) (g) bound to pay rents accruing due up to the date of sale. The sub- 
section assumes that the liability to pay rent is apportionable. 

Sec. 55 (6) (a) — Benefits after completion. — After completion the transfer passes 
to the buyer all rights of ownership and such rights as are under sec. 8 the legal incidents 
thereof. As to rents and profits sec. 55 (4) (a) gives these to. the seller until completion 
and this sub-section gives them to the buyer after completion. 


Sec. 55 (6) <l>)— Buyer's Charge for price prepaid.— The buyer has a charge for 
price prepaid, that is for price that he has paid in anticipation of completion. This is the 
converse of the seller's charge for unpaid price under sec. 55 (4) (b). Interest on prioe 
prepaid would run from the date of payment to the date of delivery of possession (y). 
After tiie oonveyanoe is executed and possession is given this clause has no 
application (k). 

If the seller has no personal interest in the property, there can be no charge under 
this' sub-section. This was so held in a oase where a mutawalli (who is a mere 
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custodian) told wakf property without the sanotion of the Oourt (1). W ffh a guardian an 
of a minor contracts to sell a property and such transfer is for logo!* necessity, the CO ft 
purchaser has a charge for the pnoe paid on the minor s interest In the property (fa). 

There is a reference to the buyer’s charge in an Oudh oase (a) ; which is difficult to 
understand. The shares of a father and sons were brought to sale in execution of a money 
'decree and bought by A, Before the sale was confirmed the property was mortgaged to 
B by a mortgage whioh was valid as to the father’s share only. B paid off A and the sals 
was set aside. Subsequently the son’s share was sold subject to B % s mortgage, to C. B 
sued to enforce his mortgage and it was held that B was entitled to reoover the amount 
he had paid to if to set aside the sale. This is good law, for B’s payment was not offidous 
and he had paid the money for the preservation of his seourity. But the judgment seems 
to prooeed on the ground that B was subrogated to the charge of the purchaser A whose 
sale was set aside It is difficult to understand how A'b charge could continue after the 
sale had been set aside and the price refunded to him. The judgment refers to sec. 56(4) (b) 
but that again seems to be a mistake for sec. 55 (0) (b). The principle underlying see. 65 
(6) (b) is a principle of justice, equity and good conscience and applies to the Punjab (o). 

The buyer's charge under the section is a statutory charge and differs from a contractual 
chaige whioh a buyer may be entitled to claim under a separate contract (p). A buyer 
can enforce his statutory charge against the property and the plea of want of notioe 
on the part of a third person would be of no avail ( q ). 

All persons claiming under him.— The charge on tho property is enforceable 
not only against the qpller but ag&inst all persons claiming undor him. Before the 
Amending Act of 1029 the words “ with notioe of tho payment” occurred after the 
words “ all persons claiming under him.” These words have been omitted as they would 
have allowed a transferee without notice to escape. A gratuitous transferee or a trails* 
fere© with notice would be liable under the second paragraph of sec. 40. 

Improperly decline to accept delivery.— The buyer has a charge for all 
sums that be pays towards the purchase money and for interest thereon. This charge 
attaches from the moment the buyer pays any part of the purchase money and is only 
lost in case of his own subsequent default (r). If the buyer improperly refuses to aooept 
delivery he loses his charge. But although the buyer loses his charge the seller has 
no right to retain any instalments of prioe that have been paid, unless they have been 
paid as deposit or earnest. In a suit against tho buyer whether for specific performance 
or for damages the seller would have to give credit for moneys prepaid not as earnest 
but as instalments of price (s). 


Earnest.— The characteristic of earnest is that it serves two purposes. It gqes 
in part payment of the purchase money for which it is deposited but primarily it is 
seourity for the performance of the contract (1). In Kunwar Chiranjit v. Bar Swamp (u) 
Lend Shaw said—” Earnest money is part of the purchase price when the transaction goes 
forward : it is forfeited when the transaction fells through, by reason of the feult or 
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MHw of the6indee." If the oc iitract goes ofi by default of the buyer the seller is entitled 
to retain the eemeet money u forfeited (e). Rot if the idler is in de&olt, the buyer 
tefoeing to complete ia entitled to a refund of the eemesfr money (te). The foot thet after 
a judicial investigation, the title of the vendor is ultimately found to be clear does not 
disentitle the vendee to daim a refund of the earnest money (*). 

If the buyer has accepted title and the seller has rescinded the oontract and forfeited* 
the deposit by reason of the buyer’s failure to pay the balance of the prioe, the buyer 
cannot afterwards recover his deposit on discovering that the title, is defective (y). If 
the buyer’s conduct does not amount to a repudiation, mere delay or such circumstances 
as would suffice to deprive him of the equitable remedy of speoifio performance would 
not justify a forfeiture of the deposit ( z ). 

If it was intended to embody the terms of the oontract in a written agreement, 
the mere payment of earnest money will not preclude the purchaser from pleading that 
there was no concluded oontract (a). 

Properly declines to accept delivery.— This may ocour when the sale goes off 
by default of the seller or without default of either party. 

If the seller is in default he is not entitled to forfeit the earnest (6). When the buyer 
by reason of such default properly declines to take delivery, his c&arge extends not only 
to prepaid price including earnest and interest thereon but also to the costs of suit for 
speoifio performance or for rescission. There is a similar provision in sec. 18 (d) of the 
Specific Belief Act, 1877. Expenses incurred in pursuance of th^oontraot have also been 
allowed (c). An instance of a sale not being completed owing to the default of the seller 
is Bose v. Watson (d). The buyer agreed to buy a pan of a large plot on the seller re- 
presenting that it would be laid out in buildings. The seller failed to carry out his 
representation and the buyer rescinded the contract owing to the seller’s default. Lord 
Westbury said — " The purchaser would have been willing to perform the contract if the 
vendor had performed those things which, in good faith, he was bound to do ” and 
held that the purchaser’s charge was not lost. 


Illustrations . 


(1) A agrees to sell property to B, and undertakes that a part owner C will join in 
the conveyance. But in breach of the agreement A and C convey the property to D. B 
sues for speoifio performance and D offers to convey A * a half share if B will pay the full 
prioe. B refuses this offer as he was entitled to do under sec. 1 5 of the Speoifio Relief Act. 
B has properly declined to accept delivery and has a charge for part of the prioe that he 
had prepaid : Sultan Kani Rowthan v. Mahomed Mum (1029) 56 Mad. L. J. 99, 115 
L%. 251, (’29) A. M. 189. 

(2) A agrees to sell a house to B and puts B in possession. A sale deed is executed 
but is not registered. B sues for speoifio performance but his suit is dismissed. A sues 
to evict B. Property has not passed under the unregistered deed, and the case being 
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before the enactment of see. 63 A, the agreement is no defenoe to the ejectment. B booty 
mtittod to » charge for price prepaid: Lokkamd v. Lak&ma % (1004> 28 Bom. 4W. 

If without default of either party the sale is not completed, the buyer does not lose 
bis charge. An instanoe of such a ease is ^Whitbread <6 Co., Ltd. v. Watt («). The 
agreement was to purchase as soon as three hundred houses were built on the estate. 
The purchaser rescinded after three years as the houses had not been built. The Court 
held that the charge remained operative although there had been no default on the part 
of the vendor. • 


Sub-purchaser. — In case the buyer before completion resells to a sub* purchaser 
the latter has in English law a oharge on the buyer's equitable interest (J ). This statement 
of the law is accepted by Shephard and Brown as being applicable in India. But the 
Judgment of Lord Cairns in the case oited proceeds on the ground that the buyer who 
has by virtue of his contract an equitable estate becomes on part payment owner of 
the property to the extent of his payment. This line of reasoning has no application 
under the Transfer of Property Act whore no right in rem Jassos under the contract. 
When the case arises it will probably be held that the sub-purchase operated as an 
assignment pro tanto of the buyer's charge. 

Enforcement. — 'J'he charge is enforced by suit for sale — sqe soc. 100. It is 
enforceable against all persons claiming under the seller, whether they have notice 
of the payment or not. See Note supra “ All persons claiming under him." 

Non-disclosure fraudulent. -^The last paragraph of the section enaots that the 
omission of disclosure, whether by the seller under sec. 55 (1) (a) or by the buyer under 
seo. 55 (5) (a), is fraudulent. In the absence of this provision such non-disclosure would 
be a misrepresentation under Bee. 18 (2) of the Contract Act and render tho contract 
voidable. It is well settled that whore a purchaser discovers defects in the property 
before conveyance he can either rescind the contract or successfully resist a suit for 
specific performance (g). But tho effect of this provision is that the party who suffer* 
by the non-discloBure has the right not only to rescind tho contract but to set aside the 
conveyance. This is necessary as tho non-disclosure may only be discovered after the 
conveyance. 

Remedies after completion. — Remedies after completion are muoh more limited 
than those before completion because most contractual righto merge in the conveyance. 
Thus in the absenoe of an express covenant no suit will lie after completion for 
damages for a i error of description (A), unless ibis fraudulent (*), although compensation 
oould have been claimed before conveyance. Indeed the completed conveyance can 
only be set aside on the grounds of fraud, coercion, undue influence or common 
mistake. There can, of course, be no fraud if tho purchaser had actual or construct!^ 
notice of the defect (j). 

Remedies after completion are (1) Rescission or (2) Rectification. 

Rescission. — Rescission may be on the ground either (a) of fraud or (b) common 
mistake or (c) incapacity legal or equitable or (d) coercion or undue influence. The 
first two grounds, fraud and common mistake, follow the Common law rule that except 
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Si* on thaw ground# an 6X6oti(od’ MoyoyBiioji ownot bo Kjoimted after it h as bMO 

(|) (fc) «obb^ performed (£7. J^-dMosi^i^^ aeo. 56 (J) (a) or sec. 65 (5) (a) is 

declared to be fraud add would therefore give a right to set aside the conveyance and 
to a refond of the purchase money. The undemoted Bombay oase (l) is an instance 
of a deed set aside for frftud, while Bingham v. Bingham (m) is an instanoe of a common 
mistake where the buyer purchased land which both parties thought belonged to the 
seller bat which really belonged to the buyer himself. 

A seller is under a legal incapacity to sell if he is a minor or a lunatic and a suit would 
lie to set aside the sale. A fiduciary relationship between the parties may also render 
the oontraot voidable after completion (a). 

Rectification. — When the sale deed either on aooount of fraud or of oommon 
mistake does not truly express the intention of the parties the Court will rectify it in 
conformity with the contract (0). 

Enforcement of obligation not merged in the conveyance.— The buyer 
may under sec. 55 (1) (f) sue to reoover possession (p) ; or under Bee. 55 (3) for the delivery 
of title deeds (q) ; or under sec. 55 (2) for compensation for breach of the oovenant 
for title (r ) ; or under sec. 55 (1) (e) for compensation for breach of the duty to 
take care of the property (a) ; or under Bee. 55 (1) (g) for an indpmnity against incum- 
brances discharged in case of sale of land free from incumbrances {t); or under 
seo. 55 (6) (b) to enforoe his charge for price prepaid (u). 

On the other hand the seller may sue under sue. 55 (4) (b) to enforoe his lien for 
unpaid purchase money (v) ; or for an indemnity against incumlfrances in oase of a sale 
of land subject to incumbrances (w). t 

There would also be a right of suit for compensation for breach of express covenants 
such as for quiet enjoyment (x), or for compensation for errors of description where the 
oontraot provides for such compensation (y), or for breach of collateral warranty (z). 

Remedies before completion. — Remedies before completion depend upon the law 
of oontraot and of specific performance. The oontraot may be rescinded not only for 
fraud, common mistake (a) or the disability of the party, but also for misrepresentation 
when there is no intention to deceive or to state a falsehood (6). The right to repudiate 
a oontraot for defect of title must be exercised immediately the defect is discovered. 
If after ascertaining the defect the purchaser treats the contract as subsisting, he does 
not retain the right to repudiate at any subsequent moment he chooses, but must give 
the vendor a reasonable time to remedy the defect (c). On the breaoh of any essential 
term of the oontraot the other party may rescind and sue for damages (d); and in that 
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om» most restore anybenefifcth&t lie has received (e). Jf^te buyer has goal into poi ses 
■ion he is aooountable for the rents and profits that he has reooived. If the spUtehas 
received the price he must return it. If the seller rightfully rescinds# he is entitled to 
forfeit the deposit or earnest. He is under no obligation to return the deposit beoause 
it is not a benefit he has reooived under the contract but a collateral security (/), Bat 
if he reooven damages as well# he must give credit for the deposit against the damage* (pfc 


If the aggrieved party does not elect to reeoind ho may still sue for damages for the 
breach. The beet remedy is# however# a suit for speoifio performance of tho contract. 
A vendor in such a suit may compel the purchaser to take the property in spite of trivial 
defects and to receive compensation for the deficiency (h). This relief is discretionary 
and the Court has regard not only to the legal rights of the parties but to their oonduot 
and the circumstances of the case. Speoifio performance will bo refused under see. 22 of 
the Speoifio Relief Aot on tho ground of unfair advantage or of hardship. 

Damages. — Damages are claimable under the law as enacted in sec. 73 of the Indian 
Contraot Aot. This would be the difference in the market value at the time of the 
oontraot and at the time of the breach. The rule is the samo in English law except where 
the default of the vendor is due to a defect in his title. In this case damages are limited 
to the expenses the buyer has incurred (/). This exception does not apply where the 
default of the seller is Wilful (j), and it has no application to a breaoh of oovenant for 
title in a conveyance (k). The English law was onoe assumed to be the law in India (I)# 
but it is now settled that the law in India is different and that there is the same 
measure of damages in the oase of goefts as in the case of land and that both are governed 
by see. 73 of the Indian Contract Aot (m). For a further exposition of the law on this 
subject the reader is referred to bollock and Mulla's Indian Contraot Aot# 6th Ed.# 
pp. 425-427. Damages for eviction in breaoh of an express covenant for quiet enjoyment 
is the value of the land calculated at the date of the breaoh (n), and if the land has increased 
in value the purchaser will be entitled to reoover the higher value (o). 


In the absence of a contract to the contrary.— Tho implied conditions 
enumerated in this section are supplemented or varied in actual practice by numerous 
particular conditions. Such conditions are strictly oonstrued in favour of the party 
whose rights are restricted. In Seaton v. Mapp (p) Vice-Chancellor Knight Brace stated 
the principle of construction as follows : — 41 1 think# and have always thought that when 
a vendor sells property under stipulations which are against common right# and 
place the purchaser in a position less advantageous than that in which he otherwise 
would be# it i& incumbent on the vendor to express himself with reasonable clearness; 
if he usee expressions reasonably capable of misconstruction# if he uses ambiguous words# 


$ 

(*) 


8. 64, Contract Act. 

Nates* Aiyar ▼. Appavu (1918) 88 Mad. 
178, 19 1.C. 482 F.B. 

Vvtlon Taluk Board v. Qqpalatwami (1918) 
88 Mad. 801, 26 I.C. 226 F.B.; Nataaa 
Aiyar ▼. Appavu, supra; Ocksudta v. 
Bsnlv (1868) KB. £ K. 485 ; Skuttisvorth 
v. dam (1910) 1 Cb. 176. 

HuammaU* v. Tribhouemdas (1921) 26 Gal. 

W.M. 8&5, 61 I.C. 861, (TO) A. PC. 40. 
n*om v. Tkomka (1776) 2 Wm. Bl. 
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the purohaser'may generally construe them in the manner most advantageous to himself.” 
TW a rule appliesfespecially to condition* reatricting investigation of title. 

Conveyancing in India is in a rudimentary condition. Even in the Presidency* 
towns like Bombay ami Calcutta (where the conveyancing practice which obtained in 
England at Common law is generally followed), an abstract of title is very rarely 
delivered. The seller’s solicitor sends the buyer’s solicitor a bundle of deeds on his 
requisitions. But the investigation of title is a difficult matter. There is no standard 
period for the root of title. Title deeds are more often lost in India. This is because 
the seller does not keep them in safe custody with his solicitor or banker. Again the 
prevalence of benami transactions, the joint and undivided Hindu family system, and the 
tenancy in ooxnmon of Mahomed&n heirs, are- all matters which complicate the investiga- 
tion of title. It is therefore not unusual to supplement the sale deed by a declaration that 
uninterrupted possess i on has been held for upwards of 12 yean, or that the property 
is self acquired. Further, publicity is given to the transaction by the beating of a battaki 
or by advertisement in a IcAial newspaper giving notice of the contract of sale and inviting 
olaims if any. 

The particular conditions restricting investigation of title which are common in 
England are therefore rare in India. However, solicitors especially hi Presidency-towns 
in India follow English conveyancing precedents, and it is therefore useful to enumerate 
not only the particular conditions which occur in Indian oontraots for sale, but also 
those which have been the subject of judicial ^construction in England. 

« 

(1) Bestriding requisitions. — The conditions in contracts for sale frequently impose 
restrictions on the buyer’s right to make requisitions as to title. These generally fall 
into the following classes : — 

(a) Requiring requisitions to be made in a specified time. 

(b) Restricting the period for which title is to be shown. 

(o) Requiring the existence of a fact to be assumed. 

(d) Requiring the buyer to accept title as it is. 

(a) Requiring requisitions to be made in a specified time . — Conditions of sale may 
stipulate that requisitions shall be made in a specified time of the delivery of the abstract 
of title or otherwise the buyer shall be deemed to have accepted title. This is construed 
as meaning a time from the delivery of p perfect abstract, i.e, 9 an abstract as perfect as 
the seller can make it ( q) 9 and an abstract which shows all the documents and gives all the 
facts upon whioh the vendor's title is based (r). If the contract provides that time is 
to be of the essence of the contract, it operates as a waiver if a requisition is not made in 
time. But the condition does not apply if the seller has no title at all («), and it cannot 
be used to thrust upon a purchaser a property to whioh there is no title (t). 

(b) Bestriding the period . — In England it used to be neoessary to show title commenc- 
ing with a good root of title at least 60 years old. In 1874 this was reduced to 40 years 
by the Vendor and Purchaser Act (37 A 38 Viot., o. 78) and the period has been further 
radnoedtoSOyeambyseo. 44 of the Law of Property Act, 1925. There is no such statutory 
period in India. Apart from the statutory limit the period for which title has to be 
shown may be fixed by the contract. The condition may require that a particular deed 
be taken as the root of title, and in that case requisitions cannot be made with regard 
to a time before that deed. 

(q) mrnkbum \ Smith (1848) 2 Bxch. 786. 

<r) Nitmant Adds v. JHnsndranath Das (1080) 

67 0*1. 1116, 126 1.0. 776, (*30VA.C. 428 ; <«) 

Hobson v. M (1889) 2 Be&v. 17; Blackhw (0 Nitmmi Add* v. 


v. Lam (1*42)2 Ham Prg»-J<n*s v. 
Williams (1902) 2 Gk. 517i 
Wanty, Sftambmss 


(1878) L.H.8 Bxflb. 176. 
Dtmn dra m d* Das, supra 
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With reference to the statutory period it isenacted (e) that no requisition can be made 
with referenoe to documents before the period ; end that all recitals jn fcbstraoted deeds 
with reference to documents before the period, as also the due execution of suoh documents, 
must be accepted as correct. 

But both with reforenoe to the statutory period and the period (if any) fixed by 
contract it is well settled that such limitation does not affeot the main rule that the seller 
should show a good title, but only the subordinate rule that title for the period 
fixed by contract or by statute shall be pritna facie evidence of a good title; 
in other words, the purchaser may object that the title shown for the period is 
defective. 

Thus in Phillips v. Calddeugh (v) the condition required that a conveyance of the 
17th April 1860 should be the root of title and that no requisition as to title should be 
made before that deed. The deed, however, was a conveyance subject to covenants and 
conditions contained in an indenture of the 2nd March 1850. The buyer’s requisition 
that the seller should show that these covenants and conditions Jid not affect the property 
was upheld because the condition did not relieve the seller of his main obligation to show 
a good title free from incumbrances. In other words the conditions ceased to be operative 
as soon as the deed of the 17th April 1860 proved not to bo a good root of title. A 
similar case is that oP In re Marsh and Granville (Earl) (tv) where the conveyance 
which was agreed to be the root of title proved not to be a good root of title because 
it was voluntary. 

• 

A condition restricting the period of investigation does not prevent the buyer from 
making inquiries aliunde, and if he discovers a defect he is entitled to call for evidenoe to 
cure the defect (x), so also if the seller himself allows inspection of a prior title deed which 
enables the buyer to discover the defect (y). 


On the other hand the seller may by appropriate stipulation exolude even independent 
investigation of title. The leading case on this point is Hume v. Bentley (z) where lease- 
holds were sold on condition that “ the. lessor’s title will not be shown and shall not be 
inquired into.” The buyer discovered facts, which he contended showed that the lessor, 
a Canal company, had under its incorporating statute no power to grant the lease, but 
his objection was disallowed. A similar case is Re National Provincial Bank of England 
and Marsh (a), where the condition was that the root of title should be a conveyance 
of 1869 and that “ the prior title shall not bo required, investigated or objects! to.” 
The buyer discovered aliunde facts which showed that it was doubtful whether a former 
grantor had a fee simple or merely a life estate, but he was not allowed to resoind. In 
such cases the buyer cannot rescind as there has been no fraud or misrepresentation by 
the seller, but the seller would probably not be able to enforce speoifio performance iP 
the title were shown to be bad, as the Court would exercise in favour of the buyer the 
discretion that it has under sec. 22 of the Specific Relief Act. Specific performance 
was enforced in Hume v. Bentley (5), as the Court refused to decide the question whether 
the lease was valid, and the buyer apparently got what is oall e d a good holding title, i.e„ 
a title not likely to be challenged ; but in Be National Provincial Bank of England and 
Marsh (c) North, J., said that he was not deciding that the purchaser was bound to 
acoept the vendor’s title, if it should turn out to be a bad one. 


in) 8. 4§, law of Property Act, 1025. 
ip) (1808) L.B. 4 Q.B. 159. 
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(c) Requiring the existence of a fact to be assumed.— S uoh a condition will be enforced 
if the eeller himself believes the statement of fact to be correct (d). But if the seller 
knows It to be false, the condition gives the seller an unfair advantage over the buyer 
and the oontraot will not be enforced in a suit for specific performance. Thus in In re 
Banister , Brod v. Muntin (s) the condition stated that it was not accurately known how a 
predecessor in title acquired the property and required the buyer to assume that he was 
seized in fee-simple free from incumbranoes. The seller, however, who was a solicitor, 
knew accurately, how the predecessor had acquired the property and that she was not 
seized in fee-simple. Jessel, M.E., said that the utmost that can tie asked of a purchaser 
Is that he shall assume something of whioh the seller knows nothing, and refused specific 
performance. 

(d) Requiring the buyer to accept title as it is . — If the seller stipulates that the buyer 
shall accept the title as it is, the buyer has notice that the title is questionable and if he 
chooses to buy he will be held to his bargain (/). But this condition does not relieve the 
seller of the obligation ufider seo. 55 (1) (a) of disclosure (g) or of giving as good a title 
as he can, i.e., by paying off a mortgage (h). Nor will the condition be enforceable if he 
has no title at all (t) and a fortiori if he knows that he has no title (j). 


Illustrations . 


A , a mortgagee, acting under a power of sale, agreed to sell the property mortgaged 
and B agreed to purchase it. B then discovered that A had no title because his mortgagor 
had stolen the title deeds and the real owner wa& in possession. The sale contained a 
condition that “ the purchaser shall take the premises sold with such title only as the 
vendor can give him.*' A was nevertheless not entitled to require B to oomplete his pur- 
chase ; for the condition necessarily implied that A had some title however defective it 
might be : Motivahoo v. Vinayak (1888) 12 Bom. 1. 

When a mortgagee assigned the debt and his interest with a condition that he was 
not liable for any defect in the olaim transferred, and the mortgage proved to be invalid 
as it was attested by only one witness, the assignment was nevertheless held to be 
valid because it inoluded a personal claim ( k ). 


(2) Title to the satisfaction of the buyer's solicitors . — The oontraot sometimes provides 
that the seller should show a title satisfactory to the buyer's solicitors. The seller must 
then show either that the solicitor did approve of the title or that there was such a title 
tendered as made it unreasonable not po approve of it (l). The reasonable meaning of 
this condition is not to make the possibly arbitrary opinion of a certain or uncertain 
solicitor final, but to olaim the purchaser’s right of investigating title with professional 
•/assistance and of refusing to oomplete if the title proved to be bad (m). This isa usual 
condition in contracts of sale in Bombay. 


(8) Deposit.— The seller invariably insists cm a provision for the payment of a 
deposit. This is advantageous to him as the deposit is not only part payment but secu- 
rity for performance and may be forfeited if the sale goes off owing to the buyer's default (ft). 


g) Ms Sandhaet A Simonsons Oontraot (1891) 
1 Ch. 99 ; BMberg V. Messes (1906) 2 Cfa. 
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Bat the buyer should pay it to the seller's solicitor m stakeholder, for if he pays it to the 8.(6 
solicitor es the agent of the seller, and the seller beoooes insolvent ho will be unable to mm 
recover tf from the solicitor (o). There is sometimes an express provision lor 
forfeiture of deposit on the buyer's default, with liberty to the seller to resell and 
recover the deficiency and the costs of resale from the original buyer. 


(4) Vendor's ririht of rescission .— This provision is that on the buyer making, or the 
buyer insisting upon any requisition with which the seller is unwilling or unable to oomply, 
the seller may rescind the contract returning the deposit without interest and without 
costs of investigating title. This right must be exercised reasonably and in good frith (p). 
Thus the vendor may rescind if the purchaser insists on an objection as to an 
undisclosed right of way (q). The seller cannot exercise it if he has boen guilty of 
misrepresentation (r), or if he has no title (s). The condition does not empower the seller 
to override reasonable requisitions (/)• 


(5) Purchaser's right of rescission . — It is also a common condition that the buyer may 
rescind if any notice affecting the property is received from the Municipality, or if 
the property or any part of it is notified for acquisition under the Land Acquisition Act. 


(0) Identity of the property . — It is usually stipulated that no other evidence of the 
identity of the property should be required than that afforded by a comparison of the 
description in the contract with that in the documents. But this condition is not effective 
if such comparison af.ords no evidence of identity (« ) ; or if the description in the 
document is discrepant {vj. • 


(7) Compensation for errors gf description . — It i is usually provided that errors of 
description will not annul the sale, and cither that compensation should be allowed, or 
that compensation should not be allowed. If the condition is that compensation should 
not be allowed it will probably exclude the purchaser's right to enforoo specific performance 
with compensation. But such a condition will not cnablo a seller to foroe upon a buyer 
a substantially different property (u>). 


If the condition allows compensation, English cases (a?) apply the rule in Flight v. 
Booth (y) that the condition will cover even a considerable discrepancy if the property 
is substantially the same. This would probably be followed in India, for the terms of the 
condition would be regarded rather than the somewhat restrictive provision of sec. 14 of 
the Specific Relief Act. Under this condition compensation may bo claimed even after 
completion ( 2 ). # 

Whether the condition includes or excludes compensation, it applies of course only 
to innocent errors and not to cases of intentional misrepresentation (a). * 

If the condition applies to any error, mis-statement or omission discovered in the 
particulars of sale, it refers to matters of title as well as the subject matter of the 
oontraot (6). If it refers to the description of the property it does not extend to 
defects of title (c). 


(e) BUi$ v. GottUm (1898) 1 Q. B. 850. 

(p) Re Dams* and Wood's Contrast (1866) 29 
Ch. D. 925. 
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S~B6 (8) Time for completion , — A time for completion is usually fixed, but where no 

time is fixed the Privy Council have adopted the English rule that time is not of the 
essence of the contract unless it eaa be so inferred from the circumstances of the case (d)» 
If there has been an unreasonable delay either party can make time of the essence by 
giving notice to complete in a reasonable time (e). See Indian Contract Act, 1872, 
sec. 55. The stipulation as to time for making requisitions, referred to in condition (1) 
above, is a useful means of expediting completion. 

(9) Interest on unpaid pries . — It is usual to provide that the bqyer shall pay interest 
from the date fixed for completion on the balance of the prioe. This may either be 
absolute, or conditional on non-completion due to wilful default of the purchaser, or 
any cause other than wilful default of the seller. 

If it is absolute, i.e., where the delay occurs “ for any cause whatever,” these words 
will not allow a vendor to take advantage of his own wrong (/). But if the seller has not 
been guilty of misconduot, lapse of time occasioned by a defect in the seller’s title not 
'■* known to him at the tim# of the contract, and which he has taken steps to remove will 

not relieve the purchaser of his liability for interest under the condition (g). 

Illustration . 

A contracted to sell half an estate to B, the purchase to fy* completed on the 24th 
June 1854 and if “ for any cause whatever ” the purchase should not be completed on that 
day B was to pay interest. The other part owner claimed the whole estate and refused 
to part with the deeds. A sued for partition an<] a decree was made in July 1862. B 
had not elected to rescind and in spite of the delay of 8 years he'was liable to pay interest 
beoause there had been no misconduct by A : Williams v. Olenton (1866) L.R. 1 Ch. 200. 

Wilful default . — What is wilful default is a question of fact. Wilful default implies 
that the default is intentional (h), i.e., that the party knows that what he is doing or 
omitting is something whioh it was wrong for him to do or omit (i). Wilful default 
implies that the party was a free agent and that what he has done arises from the sponta- 
neous operation of his will ; while default means nothing more and nothing less than not 
doing what is reasonable in the circumstances (j). 


If both parties are in the wrong it is not a case of cause other than wilful default 
of the seller so as to exempt the purchaser from liability for interest (fc). 

(10) Cost of conveyance . — The conditions of sale generally throw the cost of con- 
veyance as much as possible on the buypr. But a condition that each party should pay 
half and half including the Stamp and Registration charges is not unusual in India. 
The seller is liable for the cost not only of perusing and executing the draft tendered by 
the buyer but also of execution by any other necessary party and of getting in an 
outstanding legal estate and completing the title ; but the latter expenses are sometimes 
thrown on the buyer (Z). In an open oontraot the seller must bear the expense of pro- 
curing and making an abstract of any deed forming part of the title although such deed 
be not in his possession (m). 
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(11) Property sold free from incumbrance.— The direction given in the sale 
deed that the amount retained fay the vendee was to be paid to a simple money creditor and 
a covenant on the part of the vendor to pay off an outstanding mortgage and giving liberty 
to the vendee to pay the same in case the vendor failed to pay was not a contract to the 
contrary and the vendee was not precluded from retaining the sum rese r v e d for payment 
to the simple creditor (a). 

(12) Insurance , — The condition as to insurance provides that on payment of a 
proportionate part of the premium, and subject to the consent of the insurance office 
the benefit of the policy shall be assigned to the buyer from the date of completion. 


s« 


as 


56. If the owner of two or more properties mortgages them 
to one person and then sells one or more of 
vISEuS ** 8 brBnb ** qucnt the properties to another person , the buyer 
is, in the absence of a contract to the contrary, 
entitled to have the mortgage-debt satisfied out of the property 
or properties not sold to him, so far as the same urn extend, 
but not so as tg prejudice the rights of the mortgagee or 
persons claiming under him or of any other person who has 
for consideration acquired an interest in any of the properties. 

Amendment. — This •section has been substituted by the Amending Act of 1220 
for the original section which was a# follows : — 

“ Where two properties are subject to a common charge, and one of the properties 
is sold, the buyer is, as against the seller , in the absence of a contract to the 
contrary, entitled to have the charge satisfied out of the other property, so far as 
such property will extend/’ 

The scope of the section has been widened so that it now provides for eases where these 
are more than two properties. The section uses the word “ mortgages ” instead of the 
word “ charge." This is because in the amended Act the word charge is used in the sense 
defined in sec. 100 and does not include a mortgage. The words 44 as against the seller ” 
have been dropped to show that the right can be enforced against the mortgagee. The 
section may apply to charges (o). 

Marshalling by purchaser.— This section deals with the right of a subsequent 
purchaser to claim marshalling. It should be contrasted with see. 81 which r efe r s to 
ma.wiha.Hing by a subsequent mortgagee. Marshalling is the oonverse of contribution t 
for while marshalling requires that a mortgagee who has the means of satisfying his debt 
out of several properties shall exercise bis right so as not to prejudice the purchaser of 
one of them ; contribution requires that if several properties are liable to a mortgage 
and the mortgagee has been paid out of one, the others shall not escape. Marshalling 
arises under this section where property has been sold free from incumbrances, while 
contribution is applicable where the property has been sold subject to the mortgage (p). 

Illustrations. 

(1) Properties X, Y sad Z are subject to* a mortgage. The mortgagor saOs X to 
A free from incumbrances. Marshalling enables A to require that the mortgagee shall 
satisfy his mortgage as frr aa possible out of properties Y and Z. 


(a) JenJti Am lmlsmtd (itil) AM 869. 

M Mahomed Ymute Mm v. M ef Wards, 
Mtbmmguw IsteU (1987) 187 I.C. 808, 
(1287) A.O. 807. Art ssi PUhmdhrm 


88. * — ^ 


(U44) AJT. 

flaps' 
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(2) Properties X*Y and' Z are subject to a mortgage. The mortgagor sells the 
equity of redemption of X to A, of Y to B, and of Z to C. If the mortgagee satisfy his 
mortgage out of X, then A may require B and C to contribute pro rata to the discharge 
of the mortgage debt. 

The rale of marshalling is expressed by Dart as follows .* — 

" If two estates X and Y are subject to a oommon charge and estate X be sold to 
A, A will as against his vendor and his representatives have a prima facie equity 
in the absenoe of express agreement and whether or not he had notioe of the 
charge, to throw it primarily on estate Y in exoneration of estate X.** 

In Aldrich v. Cooper (q), Lord Eldon stated the equitable principle to be that, 

u a person having two funds shall not by his election disappoint the party having 
only one fund ; and equity, to satisfy both, will throw him, who has two funds, 
upon that, which can be affected by him only ; to the intent that the only fund, 
to which the other has access, may remain clear to him.” 

Omission of the words “ as against the seller.”— The rule as stated in Dart 
and as enacted in this section before the amendment conferred a right only as against the 
seller. . Accordingly, as the mortgagee had a right to proceed against whatever property 
he chose and could not be compelled to split his security, the right could not be enforced 
against the mortgagee (r). Tara Prasanna v. Nilmoni (s) was an exception to this rule 
but in the case the mortgagee had foreclosed and was treated as representing the seller. 
The section was therefore practically a dead letter, ^or the purchaser had a remedy against 
the seller under seo. 50 (\) (g). The Court in execution in thee exercise of the discretion 
under O. 34, r 5, of the Code of Civil Procedure adjusted the equities by requiring the 
mortgagee to prooeed first against the unsold property (t). But under the amended 
section the purchaser oan insist upon this as of right. 

Independent Of notice. — The right given to the purchaser by this section is inde- 
pendent of notice. Section 81 has been amended to make it dear that the right to have 
securities marshalled is independent of notice. This is in aocord with the principle that it 
should not depend upon the will of one creditor to disappoint another. In some 
o as e s not falling under the Act it was suggested that the purchaser is not entitled to call 
for marshalling unless he is a bona fide purchaser for value without notice ( u ). But no 
such distinction has actually been made, for the rule as to notice as it stood in boo. 81 
before its amendment was held not to apply to mortgages before the Act (v), and this 
was followed by Farran, C.J., in the case of a purchaser ( 10 ). 


Marshalling between purchaser and purchaser.— If the mortgagee in the illus- 
tration given by Dart realized his mortgage by sale of X, then the buyer A will be entitled 
*to a oharge on Y for the value of X. Thus if Y is worth Rs. 2,000, and X is worth Rs. 1,000, 
and the mortgagee realizes his seourity by the sale of X, A will have a charge on Y for 
Rs. 1,000. In case both properties are sold the buyer of the first has no charge against 
the buyer of the seoond. Dart states that if after X is sold tp A , the owner sells Y to B 
who has notioe of the prior sale to X, and of A*b oh&rge then the charge will be enforceable 


(r) 


<») 


(1808) 6 Yes. 882, 895 \ Barnet v. RacheeUr 
(1842) 1 Y. 6 O. Ch. Cm. 401 ; Flint v. 
Eouxurd (1698) 2 Ch. 54. 

Nerayantami v. VMaya (1924) 47 Mad. 

586, 68 I. 0. 652, (*24) A. M. 866: iMa 
• Ditovar v. Devon Bototirum (1885) 11 
Cti, 258; BhOari Dae v. Detip Sinjih 
(1895) 17 AH. 484 ; Avpoyy* v. 

(1906) 81 Mid. 419 F7 B., 

Ariaiaa Asyar v. Mvthukvma 

(1906) V9 JtSd, 217 : Subroy* v. Ganpa 
(1911) 85 Bom. 895, 11 1.0- 989; of. 
Mmkev, Whitley (1911) 2 Ch. 448. 
(1914) 41 Ctl. 41672*1.0. US. 
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DISCHARGE OF INCUMBRANCES ON BALE. 

ngstest B (x). The correctness of this proposition is doohtfhl and the Courts in India 
do not apply the role of marshalling between purchaser and porch seer, and require 
both purchasers to oontribute ratably to the satisfaction of the original 
charge (y). 

It is obvious that a purchaser of an equity of redemption cannot the right to 
mars h al because he has purchased subject to the mortgage. But supposing of two proper- 
ties X and Y which are subject to a mortgage, X is sold to A free from the mortgage 
and then Y is sold to B subject to the mortgage, X would be entitled to marthal and to 
require the mortgage to be realised out of Y. Such a case occurred in Patna (s). Of 
the two mortgaged pzoperteis X was sold to A free from inoumbranoes, and then Y wae 
sold to B, and money to discharge the mortgage was left by the seller with B, But B 
failed to pay off the mortgage and the Court held that B was not entitled to contribution, 
but that A was entitled to marshal against B. 

Lessee. — A lessee is not entitled to the right of marshallingjinder this section (a). 

Contract to the contrary. — The charge on the unsold property may be excluded by 
contract to the contrary. Thus if X and Y are subject to a mortgage and the mortgagor 
sells X to A and deposits with A a sum of money to discharge the mortgage and agrees 
that if the sum is not stgficient he will pay the excess with interest, that is, a contract 
to the contrary, which excludes A ’* charge on Y and makes the seller personally liable (ft). 
A oontraot to the contrary need not be express. It may be implied (c). 

SO as not to prejudice.— The right of marshalling cannot be exercised so as to 
prejudice the mortgagee of persons claiming under him or any person having an interest 
in any of the properties. There is a%imilar proviso to sec. 81. Marshalling would not bo 
allowed where it would impair the security of a subsequent mortgagee. Bee note ‘No 
prejudice to other incumbrancers * under hoc. 81. 

Execution 8ale8.— The doctrine of marshalling has been considered with referenot 
to purchasers at execution sales, and it has been said that an execution purchaser cannot 
claim marshalling (d). The doctrine has no application at all to execution sales (e). 


Discharge of Incumbrances on Sale. 

57. (a) Where immoveable property subject to any 
incumbrance, whether immediately payable 
iimtnM or not, is sold by the Court or in execution 

thmniiom. 0 f a decree, or out of Court, the Court 

may, if it thinks fit, on the application of any party to the* 
sale, direct or allow payment into Court, — 

(1) in case of an annual or monthly sum charged on the 
property, or of a capital sum charged on a determinable 


81 


, Jtwma (1804) t Seta. * Let. 315. 
Maqwimm y.UMU Haum (1004) 31 <*L 
9ft ; Bis Bsyoi v« Our 8aran JM (1920) 

woSi 0898) i’ c2. ; 

<* Aektmta FmMs v. Mam~ 1 

(194ft) AM. S9. 


<«> 


(d) Timappa v. Lakhamamm* (1682) ft MM. 
38ft; Rama Raju v. Sutoara yu4» (IMS) 
D Mad. 387 ; Rammri Daa v. MuhmmM 

51 AIL 505, lie tc. — ■ 

PpenSra Set* r. Ki ... 

147JLJ US V 04 
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S.I? interest in the property — of such amount as, when 

invested in securities of the Central Government, the 
Court considers will be sufficient, by means of the 
interest- thereof, to keep down or otherwise provide 
for that charge, and 

(2) in any other case of a capital sum charged on the 
property — of the amount sufficient to meet the 
incumbrance and any interest due thereon. 

But in either case there shall also be paid into Court 
such additional amount as the Court considers will be sufficient 
||p to meet the contingency of further costs, expenses and interest, 
e and any other contingency except depreciation of investments 

not exceeding one-tenth part of the original amount to be 
paid in, unless the Court for special reasons (which it shall 
record) thinks fit to require a larger additional amount. 

(b) Thereupon the Court may, if it thinks fit, and after 

; notice to the incumbrancer, unless the Cotirt, for reasons to 

C be recorded in writing, thinks fit to dispense with such notice, 

declare the property to be freed from the incumbrance, and 
make any order for conveyance, or vesting order, proper for 
; giving effect to the sale, and give directions for the retention 

and investment of the money in Court. 

(c) After notice served on the persons interested in or 
entitled to the money or fund in Court, the Court may direct 
payment or transfer thereof to the persons entitled to receive 
or give a discharge for the same, and generally may give 
directions respecting the application or distribution of the 
capital or income thereof. 

(d) An appeal shall lie from any declaration, order 
or direction under this section as if the same were a decree. 


m 

(e) In this section “ Court ” means (1) a High Court 
in the exercise of the ordinary or extraordinary original civil 
jurisdiction, (2) the Court of a District Judge within the local 
limits of whose jurisdiction the property.or any part thereof is 
Hi situate, (3) any other Court which the Provincial Government 
may, from time to time, by notification in the offikual Gasette, 
declare *t0 be competent to exercise the jurisdiction conferred 
by this section. 
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Freedom from incumbrances.— The object of this section is to facilitate the sale 
of incumbered estates by taking the incumbrance oS the title before sale. This procedure 
also avoids the necessity of joining the incumbrancers as parties to the sale. 

The section is borrowed from sec. 5 of the Convey&nciug and Law of Property Aot» 
1881» now replaced by see. 50 of the Law of Property Act. 1925. 

The aeotion will not apply when a mortgagee's decree for sale has been adjusted out 
of Court. A mortgagee obtained a decree in enforcement of his mortgage. The peti- 
tioner negotiated for the purchase of the property. The mortgagee agreed to aooept a 
certain sum in discharge of his decree. The petitioner then purchased the property 
from the mortgagor and tendered the agreed sum to the mortgagee. The mortgagee 
refused to aooept it. The petitioner then applied for leave to pay the money into Court 
and to obtain a declaration that the property was freed from the mortgage. The Court 
held that the seotion had no application to the ease as it involved a question of is 
adjustment of a decree out of Court (/). 

• 

Procedure. — The Court will not act suo There must be an application by 

a party to the sale. The power is discretionary and in cases of hardship, when the 
capitalized value of the inoumbranoe is considerably in excess of the prico and the seller 
prefers to exercise his right of resoision the Court will not mAko an order for payment 
into Court (g). Service of notice is not obligatory and it is believed that an order would 
be made in a proper case even if the incumbrancer could not bo found. But notice 
should ordinarily be given in order to^ascertain the amount due on the inoumbranoe and 
for that purpose the Court will construe a will and make a declaration as to future rights (4). 
An order under this section is necessary although a fund has boon sot apart in an 
administration action (t). 

The English section has been applied to sales by mortgagors (j). There is a very 
similar provision in O. 34, r. 12 of the Code of Civil Procedure enabling a puisne mortgagee 
to bring the mortgaged property to sale free from the prior mortgage ( k ). 

One-tenth. — The maximum of one-tenth for future contingencies may be exoeeded 
for special reasons. 

Direct Or allow. — The word “ direct M refers to a wile by the Court and the word 
“ allow ** refers to a private sale out of Court (/). 


(/) MalUkarjuna Satin v. Naratimha (1001) 24 
Mad. 412. 

la) In rt Qrtat Northern Sly . Co. and Sanderton 
(1884) 26 Ch. D. 788. As to the effect or 
payment Into Court, see In rt Wither force' e 
Truitt (1016) 1 Ch. 04. 

(A) In ft Frmt*t Contra* (1896) 2 Ch. 778. 


(i) In rt Btant and BetteU (1010) 2 Ch. 488. 
01 MUf&rd^Ue^n <9 Co. v. Mouoait (1884) 28 

<*) Cf. Jagemoth Singh v. J Met. Mokra (1917) 
2 Pat. L.J. 118, SO l.C. 78. 

(1) /a rt Qrtat Northtm Rly. Co . and Sandman 
(1884) 25 Ch. D. 788, 704. 
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CHAPTER IV. 


Of Mortgages of Immoveable Property and Charges. 

58 . (a) A mortgage is the transfer of an interest [p. 358] 
in specific immoveable property [pp. 359-360] 
"H orttw, ” raort ^^1; for the purpose of securing the payment. 
*■ of money advanced or to" be advanced 

[p. 355] by way of loan, an existing or 
furture debt [pp. 360-361], or the performance of mi engage- 
ment which may give rise to a pecuniary liability \p. 331]. 

* 

The transferor is called a mortgagor, the transferee a 
mortgagee ; the principal money and interest of which payment 
is secured for the time being are called the mortgager-money 
End the instrument (if any) by which the transfer is effected 
'is called a mortgage-deed. ' 


(b) Where, without delivering possession of the mort- 

simpia mortgage. gaged property the mortgagor binds 

aimself personally* to pay the mortgage- 
money, and agrees, expressly or impliedly, that, in the event 
of his failing to pay according to his contract, the mortgagee 
g^shall have a right to cause the mortgaged property to be sold 
the proceeds of sale to be applied, so far as may be necessary, 
' in payment of the mortgage-money, the transaction is called 
a simple mortgage and the mortgagee a simple mortgagee 
(pp. 361-364], 

(c) Where the mortgagor ostensibly sells 
the mortgaged property — 

on condition that on default of payment of the mortgage- 
money# on a certain date the sale shall become absolute, or 

on condition that on such payment being mRde the 
sale shall become void, or 

on condition that on such payment being made the 
buyer shall transfer the property to the seller, 

the transaction is called a mortgage or eonditionataale and 
the mortgagee a mortgagee by conditio^ tale [pp. 364-367] : 


Mortgage by conditional 




Provided that no such transaction &*haU he deemed to he 
— - * unless the condition u embodied ^ ^ J 



which effects or purports to effect the sale , 
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' (d) Where the mortgagor delivers possession or expressly 

vmttw*uur w ty implication binds himself to deliver 

possession of the mortgaged property. to 
the mortgagee, and authorizes him to retain such possession 
until payment of the mortgage-money, and to receive the 
rents and profits accruing from the property or any part ef 
such rents and profits and to appropriate the same in hen -pf: 
interest, or in payment of tne mortgage-money, or paft^fr 
in lieu of interest or partly in payment of the mortgage-money, 
the transaction is called an usufructuary mortgage and the 
mortgagee an usufructuary mortgagee [pp. 368-371]. 


£ 

(e) Where the mortgagor binds himself to repay the 
mortgage-money on a certain date, and 
■ngiuh mortgage. transfers the mortgaged property absolutely 

to the mortgaged! but subject to a proviso that he will re-transfejf 
it to the mortgagor upon payment of the mortgage-money 
as agreed, the transaction is called an English mortgage 
[pp. 371-375]. * 

(f) Where a person in any of the following towns , namely, 
the towns of Calcutta, Madras and Bombay, 
wi M T ** depo,lt and in any other town which the Provincial 

Government concerned may, by notification 
in the Official Gazette, specify in this behalf, delivers to a 
creditor or his agent documents of title to immoveable property, 
with intent to create a security thereon, the transaction is called 
a mortgage by deposit of title-deeds [pp. 375-380]. 

(g) A mortgage which is not a simple mortgage, a mortgage 

by conditional sale, an usufructuary mortgage , * 

Anonmhm mortgage. on English mortgage or a mortgage by deposit 

of title-deeds within the meaning of this section is called an 
anomalous mo. tgage [pp. 380-383]. 

iw«rulmMit« — .The following amendments have been made by the Amending Act 
SO of ISM i — 


0) A ^ wriw has bean inserted In aee. 58 (o). 

(S) Section 06 (d) has been made more exhaustive by the in e toe kwi of the <W|’ 
where She mortgagee fa entitled to appropriate a portion only of the ItMSp 
of the property mortgaged an payment of the mortgage-money.] ^ '« 

* * , 

(S) A de fin itio n ofsaortgagea by depoatt of tiUo-deede has been iw i rt sdaoilhmi H ifr t 
This wee fuimiityf in see. 69. , 
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(4) A definition of anomalous mortgagee hae been ineerted as clause (g). This 
definition, before the amending Act, was incorporated in sec, 96, 

Amendments not retrospective.— See. 63 of the Amending Act 20 of lose ex- 
presdy enacts that the amendments in seo. 58 shall not have retrospective effect (fit). 


History of mortgages.— In ancient systems of law a mortgage was mHy a pledge— 
the p roper ty being a gage which was forfeited on default of payment. The transaction 
inis effected either by delivery of possession or by conditional conveyance. In Roman 
law the earliest type of security was the fiducia, a conditional conveyance under which 
the property whatever its value was forfeited in case of non-payment. This was followed 
by the pignut which was a transfer not of ownership but of possession without liability 
to forfeiture. Then the last stage was the hypothec*, a form of pledge without delivery 
of possession under which the oreditor acquired a power of sale. In Hindu and Mahome- * 
dan law mortgages underwent a similar process of evolution. A mortgage by conditional 
‘ sale was a very early foftn of mortgage among Hindus. The usufructuary mortgage 
with neither power of sale nor of foreclosure corresponded to the Roman pignut and the 
simple mortgage was a later development corresponding to the Roman hypothec* (»). 
Among Mahomedans the mortgage by conditional sale was a device to evade the Islamic 
Inhibition of interest. This was the bye-bil-wafa t literally a fale with a promise, so 
that the mortgagee enjoyed the rents and profits in lieu of interest and became absolute 
owner of the property if the debt was not paid. But the earliest form of Mahomedan 
security was the rahn or pledge with possession icorresponding to the Roman pignut . 
This developed by slow degrees into the recognition of a pledge without possession with 
a power of sale (o). The development was slower than in Hindu law because interest 
not being added, the security was always sufficient. In England it seems certain that 
the original mortgage at common law was rather a pledge than a mortgage (p). The 
-transfer was not of title, but of possession. When the creditor took the profits in dis- 
charge of both principal and interest, the transaction was said to be a vivum vadium or 
living pledge since it worked out its own redemption. When the creditor took the pro- 
fits merely in satisfaction of interest it was called a mortuum vadium or dead pledge. 
This form of mortgage was similar to the usufructuary mortgage of this Act. At a later 
time which cannot be exactly ascertained the English mortgage took the modem form of a 
conditional conveyance. The condition was originally one of defeasance, that on repay- 
ment the grant determined and the land reverted to the mortgagor who was entitled to 
re-enter ( q ). Subsequently the condition became one of reconveyance on repayment as 
defined in cl. (e) of this section. After the common law mortgage became a mortgage by 
conditional conveyance it was modified by three principles of equity. These are — 


1. that equity looks to the essence of the transaction and that a mortgage is in 
essence a borrowing transaction ; 

2. that the borrower is in need of protection and that a condition that penalizes 
him is void; 


3. that a condition of forfeiture in default of payment on due date is a penalty. 
These same equitable principles have been applied to the law of mortgages in 


The last.development of the law of mortgages in Engfcgd is under the law*bf Property 
Act. 1825, by which the mortgage is a lease and the condition bias again become one 

in) Ram JZMawon v. CMmi Butted* fl938) (n) Sib Chundv Qho* v. ftuwfe* 

8 JL&ek. ISO. 141 1.0. 464. <*88) A.G. 85 ; ^ • 

(JW8) AU. (0) HunSn 1 ! Sa&ye, VoL 4, p. 80S. 

ItllfrWfa^USL ( > («) 0 o.utt.avkM. 



MORTGAGE JMWtmmk 


obmt of the tern when the money secured by themoctgsfe 
has te dlNhKpd. 8es mo. 85, Lew of Property Act* 1025. ■*; 


Definition. — Mahmood. J., In (Topol ▼. Paraotam (r) rays of the (Main rf 
in thk Motion : "Mortgage as understood in this country cam 
better than by the definition adopted by the Legislature in section 58 of the ! 

Property Aet (IV 1882). That definition baa not in any way altered the law, but, on the 
contrary, has only formulated in dear language the notions of mortgage at u nde rs to o d 
by all the writers of text* books on Indian mortgages. Every word of tbs definition 
is borne out by the decisions of Indian Courts of Justice*” The definition of simple 
mortgage would appear to be taken from Macpheraon’s Law of Mortgagee (*). * With 
reference to the definition of mortgage by conditional sale [ol. (c)] the Privy Counail 
said that it may be assumed that the framers of the Transfer of Property Act in 
section 58, d. (o), intended to state the existing law and praotioe of India (<). 


The three forms of mortgage in section 08 (b), (o) and (df were well-known in Hindu 
and Mahomedan law. Simple mortgages were called in Bengal — Bkandhakikhat ; in the 
United Provinces — Behan, Ark, Mustagraq (u) ; in Bombay — Tamm Oahan or Naaar 
Qahan (t>) ; in Madras — Dhrieta Bhandaka or Adaimana pattnm {to) or Tanaka (*) eg 
Panayam (y). Mortgages by conditional sale were called in Bengal — Khalkabalaor Bye-Wf* 
Wafa (z) ; in the United Provinces — Bye-bil- Wafa (a) ; In Bombay — Oahan Lakan (ft); 
in Madras — Muddata Kriyam (c) or Pemarthum (d). Usufructuary mortgages were catted 
in Bengal — Khai Khalati or BhagbaSUak or Bundaknama (e) ; in Madras — Duggubhogyam 
or Swadkin Adhamanarn (/) or Kanom (g) or OUi ( h ). English mortgages were limited 
to the Presidency towns and to Etfropeans In the Mofussil. 


Mortgage. — A mortgage is a transfer of an interest in specifio immoveable p r o perty 
as security for the repayment of a debt. The nature of the right transferred depends 
upon the form of the mortgage. In a simple mortgage what is transferred is a power of 
sale which is one of the component rights that make up the aggregate of o w n er sh ip. 
Lt a usufructuary mortgage what is transferred is a right of possession and enjoyment 
of the usufruct {%). In a conditional mortgage and in an English mortgage the right 
transferred is, in form, a transfer of a right of ownership subject to a condition. In each 
case, whatever be the form of the mortgage, there is a transfer of some interest only and 
not a transfer of the whole interest of the mortgagor ( j). 


The characteristic feature of mortgages is that the right in the property created by 
the transfer is accessmy to the right to recover the debt (i), The debt subsists in 
a mortgage, while a transaction by which a debt is extinguished is not a mortgage but 
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\M 4 Ji * k ahile. This li well illustrated by the case otNidkasah v. Murli DhaS (I), where the deed 
purported to be a deed of mortgage with poeaee sirm of oertain villages for a period of 14 
yearn. The deed provided that at the expiry of the term the mortgagors were to oome into 
possession of the mortgaged villages without Settlement of acoounts and that the mort- 
gagee should then have no power whatever in respect of the said estate but should return 
the mortgage deed to the mortgagors without their repaying the mortgage money. The 
mortgagee refused to return sueh villages as he had, on the ground that he had not received 
the full number of villages, and had not been able to recoup himself. The Privy Council 
said that the deed was not a security for the payment of any moneyand that the transac- 
tion was not a mortgage but a grant of land for a fixed term free of rent and that, as 
the suit was not on contract but on title, the so-called mortgagors were entitled to reoover 
possession. 


Construction. — No particular form of words is necessary for the creation of a mort- 
gage. The general rule laid down in Hunooman Parsaud v. Met. Babooes (m) by the Privy 
Council for the oonstruotioh of Indian deeds ia that “ the form of expression, the literal 
sense, ia not to be so much regarded as the real meaning of the parties which the transac- 
tion discloses.” It is sufficient that the transfer should be originally intended as security 
for the debt. The Court will ascertain the intention by looking at the substance and 
essence of the transaction and not (he mere form of the deeds. « Even if the deed calls 
itself a mortgage its nature will be determined not by the name the parties give it, but by 
the jural relation constituted by it. Thus in a Bombay case (n) the deed was called 
karxrokha (or debt-note) but was held not to be a cnortgage. On the other hand in an 
Allahabad case (o) the deed was construed as a mortgage although the word mortgage did 
not occur in it. Again in another Bombay case (p) the oreditor was in poss e ssion under 
a previous mortgage and by the new deed was entitled to receive the profits in lieu of 
interest " so far as they would go ” and to hold as a purchaser, and the debtor would not 
be liable to repay unless he adopted a son. The deed was called a mortgage but was 
construed to be a sale liable to be converted into a mortgage. But the name given by the 
parties is not to be lost sight of especially if the deed is ambiguous (g). In a Madras case 
a debtor who was not able to repay the amount of the debt granted to the oreditor a right 
to occupy and enjoy oertain land for a period of 20 yean. It was held that the transac- 
tion was not a mortgage but a lease (r). 

Covenant not to alienate.— A covenant not to alienate does not amount to a mortgage. 
If the debtor promises to repay the debt and covenants that until payment he will not 
alienate any property, the transaction does not amount to a mortgage, for there is no transfer 
of an interest in the property (a). In Ifohan Lai v. Indomali (t), a full Bench of the 
Allahabad High Court held that “ A oovenant against alienation may be said to be a 
covenant divesting the executant of a document of a portion of his interest in the property 
In question, but it does not vest that interest in anyone else,” and accordingly a bond in 
which the obligor covenanted not to transfer certain property and added the words “if 
I shall do so, then such transfer shall be invalid ” was held not to be a mortgage. A 
covenant not to transfer, however, may be associated with words expressly m aki n g the 
property a security for the debt (u). 
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Sals With t coodlttcm Of r@lr anaftr.— A tale with a condition of retiana&r k not a 
®ortg^0b for the relationship of debtor and creditor does not suboki and there k no debt 
for which the tra n sfe r is a security. It knot a partial transfer, hut a transfer of all rifhte 
in the property resenring only a personal right of repurchase or preemption which k leal 
if not exercised within the stipulated time. This distinction was made in the ease of 
Alddroon v. White (v), and it was aooepted by the Privy Council in Bhagiaan Sahai w. 
Bhagwan Din (w). Their Lordships quoted with approval the following passage from 
Aldcraon v. White:— 

“ The rule of law on this subject k one dictated by common sense that vrima 
facie an absolute conveyance containing nothing to show that the relation of debtor 
and auditor k to exkt between the parties does not oease to be an absolute convey* 
anoe and beoome a mortgage merely because the vendor stipulates that he 
shall have a right to repurchase.'* 


But although the difference in the legal effect of a sale with a condition of repurchase 
and a mortgage by conditional sale k clear, it k often a matter of extreme difficulty to 
decide which of these two transactions a particular document or set of documents dia* 
closes (*). The distinction k purely one of intention— whether it was intended that the 
relation of debtor and creditor should subsist (y) and the question k what evidence k 
relevant to prove thateintention. Before the Indian Evidence Act was passed in 1872, 
oral evidence and other instruments were freely admitted to prove thk intention (*), but 
this practice was even then condemned by the Privy Council (a). The Indian Evidence 
Aot by sec. 92 excludes evidence of an inconsistent oral agreement and provides only 
for cases of fraud invalidating a document. The section docs not provide for the oaee 
where there k no fraud at the tima of execution of the deed, but the grantee subsequently 
insist that an ostensible sale k a real sale. The Indian Courts nevertheless on the authority 
of Lincoln v. Wright (6) admitted evidenoe of acts and oonduot of the parties to show that 
a deed which purported to be an absolute conveyance was intended to operate as a mort- 
gage (c). In 1899, however, the Privy Council definitely ruled in BalhUken v. Legge (d) 
that tiie equitable doctrine of Lincoln v. Wright had no application in Indk. The follow* 
ing k the crucial passage in the judgment : — 

** Their Lordships do not think that oral evidenoe of intention was admissible for 
the purpose of construing the deeds or ascertaining the intention of the parties. 
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(v) lahdmir. Kfiahmm (1876) 7 Mad. E. C .0 ; 


v. SemmmM (1878) 2 Bom. 231 ; mmj&i 

. Sida (1888) KJ. 268 : Vmkmppe fJSK 

» (1876) 7 Mad. H. C. *19 ; ijp i 1 ® 

• /turn Uui (Til • V 


v. Atku , 

troyer v. ikUnsssa (1891) 14 Mad. 170 ; 
Step Knot v. Muhommom (1884) 6 AIL 
87; AMkdbhnt v. Mmthi (1887) 11 Bom. 
482; FstudfO v. Btee (1890) 21 Bom. 
628; Mohammed v. Fakir (1920) 42 
AIL 487, 68 LC. 717 ; RaneMod v. Bkikabai 
(1897)21 Bom. 704, 708: Uarutt v. Balaji 
(1900) 2 Bom. L. &. 1068, 1088 ; Kastur- 
dM v. Jama (1910) 40 Bom. 74, 81 
(rote Mm 


I. 0. 880; MeM a dm Man v. Maharai 
Stack mm 46 AIL 72, 70 LC. 132, ('23) 
jCL 48: Matkarm Kwm v. Jagdaa Singh 
(1929)44 A!. 405,104 1.0. 604, P27) / 

821 ; Matkarm turmi v. Jagirn " 

c r 

I V. Mat, L 
I A, A. 174; Al 
9) A.C. 760, 43 C.W.lf. 


11« LC. 174; 4 WW 

mi, ustc. *u- 

i t. Xmmmv 0«*4) 1 W. K. 

*t.JBMm(U7S)71(»1.H s 

O, 0; JBMMk JOMM y. JUHfntti 

m. 


m 


(а) Tkumbatamag v. Mohamad Hoaatn (1976) t 

Mod. 1.21. A. 241. 

(б) (1869) 4 DeO. AMO. 

Je) Nando Loll v. P ram mm ( 1878 ) 19 W.E. 889: 
hlatko Khand v. Jmka Pmmati ( 1880 ) 4 
Bom. 009 aot* ; Qooioda v. Jem a Fr mnaj i 
1886 ) 7 Bom. 79: £s*mi v. Oooind a 
1880 ) 4 Bom. 694 ; Oatta v. Broom 
1 Cal. 828 ; Mahadafit v. Vitkat 
7 Bom. 78 ; Ham Ckm drn v. Kaltg 
» CM. its ; K—H l V4k y. ff writer 18M 
ft CM. 898 ; Mu, y. Ttj Sami* <18841 
10 (M. 704 ; Mb. y. A i.r.yytey.. 
( 1802 ) 16 Itod. 80 ; Pnontlk v. UtUm 
Budm ( 1808 ) 24 CW. 002 F JL 
( 1800 ) 22 AH. 148. 27 1.4. M, 64,roSomd la 
JMto* y. BameLatm 0800 ) 20 Bom. 110 j 
4 m y. 1 mm ( 1000 ) *0 Bon. 420 : 
item. Byte v, Ua aim 1,(101$ 41 
cjr» 0.44 LA. 280 , 42 LC. 042; SWNr 

srrwnrtnsw k.% 

mod Shah % Jinan (1929) U lah. 1 

S 1I9 IX). “ ^ “ 

Shorn v. 1 
144 IXL i 

Am -V flmk 

(wax. m \ 

■ ’ V.;/ 


(f) 




THE TRANSFER OF PROPERTY ACT. 


By > 60 . 02 of the Indian Evidenoe Act, im evidence of * y orri agreement or itativ 
moot mb be admitted as between the parties to any suifo insteiamiet 
sentatives In interest for the purpose of oontmdioting, varying, or adding to. or 
subtracting froth its terms subject to the exceptions contained in its several pro- 
visoes. It was conceded that this case could not be brought within any of them. 
The eases in the lEngifoh Court of Chanoery which were referred to by the learned 
judges in the High Court have not. in the opinion of their Lordships, any 
application to the law of India as laid down in the Acts of the Indian Legislature. 
The oase must therefore be deoided on a consideration of the contents of the docu- 
ments themselves, with such extrinsic evidence of surrounding oirenmstances 
as may be required to show in what manner the language of the document is 
related to existing foots/ 9 


The reference to extrinsic evidence showing in what way the language of the document 
is related to existing foots if the same exception as proviso (6) of sec. 02. That proviso 
is in these terms : “Any foot may be proved which shows in what manner the language 
of the document is related to existing foots/ 9 The question of admissibility of evidence 
must therefore be deoided solely on the terms of sec. 02. The section, however, does not 
preclude oral evidence to contradict a recital of fact in a written contract. Thus it may 
he shown that no consideration was paid though payment may have been recited in the 
document («). Again the contemporaneous conduct of parties may be proved if it is 
relevant under proviso (b) to sec. 02. and even in Balkisaen v. Leggc the foot that the 
parties ascertained the so-called price by calculating the amount due on a separate account 
between the parties and adding it to the balance due i a former mortgage was held to 
indicate that the transaction was a mortgage. But the subsequent conduct of the parties 
cannot be considered ; for evidence of such oonduot would only be relevant on the ground 
that it leads to the inference that there was a contemporaneous oral agreement that the sale 
deed should operate as a mortgage (/). In Maung'Kyin v. Ma Sktt>e La (g) the Privy Council 
explained that though as between the parties to an absolute conveyance oral evidence 
was not admissible to prove that the transaction was a mortgage, yet it was open to a 
third party to produoe evidence to show the real nature of the transaction. The Courts 
were therefore practically limited to the document itself^ and devised various criteria for 
determining whether the intention was to mortgage or to sell. A number of these tests 
based on a passage in Butler's Preface to Coke on Littleton are set out in the under- 
noted oases (A). The following tests have been applied : (t) (1) the existence of a debt (j) : 
(2) the period of repayment, a short period bring indicative of a sale and a long period of 
a mortgage (A) ; (3) the continuance of the grantor in possession indicates A mortgAge (1); 
(4) a stipulation for interest on repayment indicates a mortgage (at) ; |f) ,» :prtp6 below 


(*) Sah Lai Ohand v. JndarjU (1900) 22 All. 

■ 870, 27 I. ▲. 98. 
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MORTGAGES. S5f 

tb* true rdg tadioUw * mortg^ («) ; (6) » water, pownew d»M 

mmmy**nadimM * mortgago (o), bat OM«xeoated altar » lap* cf «fam pafatt** ** w 

ab(^). In applying tkaaa tcata (ha Court* pot the omn on tfca party aBagfag that at 
oatanaible aale deed vh a mortgage (9) ; and in * oue of ambiguity least to thaoonatnw- 
tfcm of * mortgage (r). It fcaa been raggMtod that (ho taat to whether tha agraaount to 
reoonvey vm part of the consideration of the transfer ($), 

The effect of the proviso to oL (o) added by the Amending Act 20 of 1222 la that If 
the condition for retransfer is not embodied in the document whioh e ffe c ts or p u rp o r ts 
to effect a sale, the transaction will not be regarded as a mortgage (1). But it doea not 
follow that if the condition is embodied in the same document, the transaction la a mort- 
gage (a). Prima fad e it would be a mortgage (v), but it is open to the other side to] 

■how that it waa intended to be an out and out sale in which oase the tecta m e nt ioned ! 
above would have to be applied (tr). 

a 

In the Punjab where the Act is not in force, a sale deed and a separate and contem- 
poraneous agreement of reconveyance may amount to a mortgage but only If the agreement 
ia registered (*). 

Agreement to moAgage. — An agreement to mortgage may in English law amount 
to an equitable mortgage which can be enforced according to it* terms, but no snob mort- 
gage is reoognised in Indian law (y). An |greement to mortgage gives rise only to a personal 
obligation which does not constitute either a mortgage or charge (*). An agreement to 
mortgage is not capable of specific performance, for the Court will not enforce an agreement 
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to makealoanofmon^ whether onaecurityornotfo). In South Africa* Temtoriee Id. v. 
WaUingkm (A) Lend JIAenaghtea Mid “That specific performance ofa oontraot to lend 
money oannot be enforced is 00 well established, and obviously 00 wholesome a rule,thatit 
would be idle to sa y a word about it. ' ' The remedy for breach of an agreement to mortgage 
ia damages (c). The measure of damages is the interest for the time the money is likely 
to lie idle, plus actual expenses incurred (d). But when the lender has advanced the 
money either in whole or in part on an agreement to mortgage and the borrower is not 
willing to repay the same at once the Court will specifically enforce the agreement (e). 
In the converse case of a mortgagor who has executed a mortgage*, but has not been paid" 
the foil amount of the consideration, the mortgagor cannot sue for the balance but he may 
sue in damages or sue to redeem (/). In such a case the mortgage is valid for the 
amount advanced (g). On the other hand if the mortgage is usufructuary this rule isi&ot 
applied and the mortgagor may sue for the unpaid balance of the mortgage money (A). 

Transfer. — The transfer must be to a living person or persons — see section 5. 
Thus a security bond by taioh a person charges his property to secure performanoe of the 
decree is not a mortgage, for the Court to which it is given is not a juridical person (*). 
When the security bond was executed in favour of the Registrar of the Court, for the 
benefit of the decree holders it was held to be a mortgage (j). See Mulla's Code of 
Civil Procedure 10th Ed., P. 425. * 

Formal expression of transfer not necessary.— It is not neoessary that the 
transfer should be formally expressed. If the transfer is not in express terms it is sufficient 
if the instrument taken as a whole operates as a transfer (A). • 

a 

Transfer Of an interest. — These words stand m contrast with the words transfer 
of ownership occurring in seotion 54 in the definition of sale. In a sale all the rights of 
ownership, whioh the transferor has, pass to the transferee. In a mortgage some rights 
are transferred to the mortgagee and some remain vested in the mortgagor. The transfer 
of the right to reoeive rents and profits from tenants for a term of years is a transfer of 
an interest in land and may constitute a mortgage (1). The words transfer of an interest 


(a) Siehel v. Mosenthal (1862) 80 Beav. 871; 

Roger* v. Cham* (1860) 27 Beav. 176; 
Western Waggon and Property Co. v. Went 
(1802) 1 Oh. 271. Bee also section 21 (a) 
of the Specific Belief Act, Pollock A Mulla’s 
Indian Contract Act, 6th Ed., p. 700. 

(b) (1808) A. 0. 800, 818. 
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200.00 LO. 488, (’27) A.0. 65. But see the 
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* Kishtn (1080) 84 Cal. W.N. 606, 

128 I.C. 167, (*80) A.PO. 76. 
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70 : Smooth v. Catty Boss (1878) 6 
Cal. 82; Sheikh Qattm v. Sadarjan 
(1016) 48 Cal. 50, 20 XC. 621 ; Yada- 
vendra v. Sirinivasa (1024) 47 Mad. 608, 
* 80 LO. 6 (*25) AJf. 62; Phsd Chand y. 

Chand Mm (1008) 80 AIL 252 ; $mdh AM* 
eon Territories Ltd. r. WaWngton (1808) 
A.CL 800: Bedagepela r. Sheikh Daeood 

<m 8 > 8 # uSTSITm, mu. 101. 

(f) MmM Bajrongi Sakai v, Vdtt Hands » 
. (1005) W. 2f, 082; Rashik Lai v. 

Bam Nestedn <1012) 84 All. 278, 18 1.0. 
678 ; Msskhem £6 Y. Emmmm (1017) 2 


(A) 
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ako dist ingu is hed a mortgage from an agreement to mortg^e, and from a ohaige. Ik 
an agreement to mortgage ho right in rem ii transferred at til but only a persons! obHgstlort . . * 

mated. While inn chane algo no right in ram is created hot the rfchi Is something 


; for it is a jtw od rem, i.t., a right to payment on* 
property specified (m). There i» therefore very little difference }g|m n g hftffi fr I fl A # 
ahapk mortqqga. The prootioal difference js tha t a simple mortgage tgtag a *jght in ma t 


™ nrflM W gtth notice or a volnn^wr witli nr without notioe (a). An agreement which 
gives immoveable property as security for the satisfaction of a debt (o), or for payment 
of a maintenance allowance (p), without transferring any interest in the property eon* 
stitutes a charge on the property and is not a mortgage (p). As a mortgage isa transfer 
of a right in rem a purchaser is not affected by a subsequent mortgage given by his 
vendor ( 9 ). In a Patna case (r) Das, J., said : — 

44 Now the broad distinction between a mortgage and a charge is this : that whereas 
a charge only gives a right to payment out of a par^oular fond or particular 
property without transferring that fund or property, a mortgage is in essenoe a 
transfer of an interest in specific immoveable property." 


The interest of the mortgagor and of the mortgagee may each be the subject of 
another mortgage. The mortgagor may make a second or puisne mortgage of his right 
of redemption (a), and the mortgagee may make a submortgage of his own interest In 
the property (I). 

Specific immoveable property Ain order to create a mortgage it is necessary 
to specify the Immoveable property. The description must at least be sufficient to identify 
the property according to the requirements of sections 21 and 22 of the Registration 
Act. In one case (u) section 29 of the Contract Act and section 98 of the Indian Evidence 
Act were referred to, and in another (v) the maxim id cerium $M quod cerium nddi point 
was applied. But the word 44 specific ” shows that the description should not only be free 
from ambiguity and uncertainty, but that it should be specific as distinguished from 
general. It has the same meaning in the phrase 44 specifically mortgaged " occurring In 
section 22 of the Dekkan Agriculturists* Relief Act 17 of 1S79 (to). In a Madras case (s) 
it waa said that it was sufficient if the indication of the hypolhoca is sufficiently preoiee 
to enable the land to be determined even after a lapse of time. 


The following descriptions were held to be sufficiently specific : 14 a house situated 
in Ghaziabad owned and poseeesed by us ” <y ) ; 4 4 our rights and property in the aforeeaid 
talnka Rajapur ” (z) ; “ all the properties appertaining to entire bhag " (a), although the 
properties were wrongly described in the particulars; "our tamindari property " (b). 

A description by reference to a specific description hi another deed is sufficient. So a 4 
mortgage of land and villages comprised in the aanad of a talukdari estate waa held by the 
Privy Council to be sufficiently specific (c). On the other hand general descriptions snob 


(m) Gob Mi v. DnmH m m tb (1000) 86 Cel. 887 ; 
Jmmkbr Mel r. IniomaU (1014) 88 All. 
201, 28 1. C. 078. 
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aa “my house sad leaded prop e rty w (d); 44 our propert y with ell rights sad interests 
&*rdn”(<); 41 the whobof my property” (/) are bed. Bat the esses ere not consistent, 
for in sa Allahabad esse (g) a mortgage of 44 all my wealth sad property ” was held to 
be valid. This is erroneous, for the mere foot that the debtor binds bis general estate is 
not sufficient to ornate a mortgage ( h ). In another oaee (a) a mortgage of “our one 
biswa fi ve-biswaasi shares ” was held valid and it was said that oral evidenoe was 
admissible to show that it meant the share in the mortgagor’s village. 

Purpose. — The purpose or object of a mortgage is to secure a debt. A transfer made 
for the purpose of discharging a debt is not a mortgage (j). Thus if A transfers land to 
Bfor a term of years in satisfaction of the debt, this is not a mortgage but a grant of land 
for a term free from rent (1). A recovers, possession of the land at the end of the term on 
his title and not by way of redemption. The words of the definition 44 for the purpose 
of securing the payment of money advanoed or to be advanoed by way of loan, an existing 
or future debt, or the performance of an engagement that may give rise to a pecuniary 
liability” are a paraphrase of the words in section 2 of the English Conveyancing Act, 
1881, now re-enacted in sec. 205 (1) (XVI) of the Law of Property Act, 1926, 44 for securing 
money or money’s worth.” 

Honey advanced or' to be advanced. — A mortgage may not only be for a specific 
sum, but to secure a current account between the parties up to I limit named — see section 
79. The burden of proof is on the party alleging a running security (J). It is sufficient 
if the money is left at the mortgagor’s disposal in a Bank deposit (to). Where only part 
of the mortgage money is advanoed, the mortgage & good security for the part advanoed (n). 
In a Madras oase it was said that the mortgagor in such a case had an option to cancel (o), 
but this is inoorreot and ignores what Farran, C.J?, in Tatia v. Babaji (p) calls 44 the 
radical distinction between a perfected conveyance and a contract.” 

Illustration. 


A mortgaged property to B by a deed executed on the 3rd May. B advanced 
the money secured by the mortgage a week later on the 10th May. Meantime on the 
7th May A sol d the property to C. C contended that as the consideration had not been 
paid at the time of his sale, he was not bound by the mortgage. Held that the mortgage 
was effective from the date of execution, and that C * s purchase was subject to the 
mortgage : Baghunath v. Amir Baksh (1922) 1 Pat. 281, 65 1.C. 329, (’22) A.P. 299. 

The Punjab view that non-payment of full consideration invalidates the mortgage (q) 
is incorrect, unless it is restricted to oases where the parties agree that the mortgage shall 
not be operative till the frill amount is paid. If the mortgage money is not advanced in 
full the mortgagor’s remedy is by way of redemption or damages. He cannot file a suit 


(4) Harris* Singh v. Eomotmto (1897) 1 AIL 
874. 
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mortgages, 


set 


far ipMtti performance of the agreement to lend the whole amount (r). If there fane 
eonakleratton at all, the mortgage is * nullity («)• 

Future debt, — The future debt referred, to in the section may bo a contingent 
liability, xp., a mortgage to secure tbo payment of the respondent's oosts in an 
appeal (() or to farther seoure a mortgage against the loss of his existing security («)» 

Performance Of an engagement.— The word “ engagement " means a contract end 
the limitation to snoh “ as may give rise to a pecuniary liability " includes oases in Irtish 
there is a legal obligation to pay damages (t). This limitation does not ooour in the 
definition of mortgages given in the Stamp Aot. 


Ilhutmtion. 


A borrows paddy from another cultivator, B, and mortgages his field to eeetne 
repayment of the paddy and the payment of further paddy bp way of internet. The 
engagement to return paddy is one which may give rise to a pecuniary liability and the 
transaction is a mortgage as defined in this section ; Ramchand v. Iewar Chandra (1911) 
48 Cal. 625, 61 1.C. 539, (*21) A.C. 172 F.B. 


Mortgagor. — The wgrd is explained in see. 59A to include a person deriving title 
under a mortgagor— but even before the enactment of the section It was used fa this 
sense. An absolute owner can mortgage unless he is under some disability, statutory or 
personal. One of several oo -owners, whether tenants fa common or joint tenants, oan 
mortgage his share, bnt iaHhe case of a joint tenancy, such a mortgage severs the joint 
tenancy (u>). A minor being unable to contract cannot transfer by mortgage (a). As 
to whether a minor, who has falsely represented himself to be a major, oan be estopped 
from pleading his minority, the cases were conflicting ; some holding that the mortgage is 
validated by estoppel (y) t others that it is not (x). But the point is now settled by like 
Privy Council decision in Sadig Ali Khan v. Jai Kiehore ( a), that a deed executed by a 
minor being a nullity is inoapable of founding a plea c»f estoppel Bee note “ Minor ” 
under sec. 7. A mortgage by a judgment debtor of his property while it is under the man- 
agement of the Collector to whom decrees against the judgment debtor have been transferred 
for execution is, under paragraph 11 of the Third Schedule to the Code of Civil Procedure, 
absolutely void and not merely void as against the Collector and those claiming under 
him (6) but the personal liability of the mortgagor is not affected U). Even if the claim on 
personal covenant is abandoned the mortgagee is entitled to restitution under seo. 65 of tfa 
Contract Aot (d). (Wwiiimn nf minprm agd Sgj inagfin ******* <*t Ainjpaliflad papflma Ml 
mo rtga ge s ubjec t to itotrictikw^ personal or statutory law. 3S«isthe guardian 
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THE TRANSFER OF PROPERTY ACT* 


ef a minor 9 * propertyunder the Guaidfeiw and Ward* Act may mortgage with the saao- 
tkm of the Court (e) : though a mortgage without tuch sanction i* voidable and not 
void (/)« A Hindu widow under Mitakshara Law oaanot mortgage her husband’s property 
so as to Hfldthe reversionary heir except for legal neoeasity. An executor or administra- 
tor oaa make a valid mortgage and the mortgagee is not bound to see to the application 
of idle mortgage money (g). Where executors who were authorised by the will to cany on 
the testator's business and on whom no restriction against alienation was imposed mortgag- 
ed some immoveable properties the Privy Council held that, assuming that, in a question 
between the executors and beneficiaries the executors were not entitled to use the immove- 
able properties for the purposes of the business, the mortgagees as prospective lenders had 
no duty to enquire into foots outside the will and they were not so put on enquiry that Con- 
structive knowledge that executors were not entitled to use the immoveable properties for 
the purposes of the business must be imputed to them and that therefore they got a good 
title from the exeoutors (h). Under sec. 19 (2) (g) of the Indian Partnership Act 9 of 1932, 
in the absence of a usags or a custom of trade to the contrary, the implied authority of 
a partner does not empower him to transfer immoveable property belonging to the firm. 
But a mortgage by a partner in a commercial firm of immoveable property to secure 
a partnership debt has been recognized by the Judioial Committee (*). The manager 
of a joint Hindu family firm can bind the coparceners by a mortgage of family property 
for the purposes of carrying on the family business (j). As to the requirements insisted 
upon by Courts in upholding mortgages by p&radhaahin ladies see the undemoted cases (is) 
as examples. ✓ § 

» 

Who may be a mortgagee.— The word mortgagee is explained in sec. 59A to 
include a person deriving title under a mortgagee ; and was so used even before the 
insertion of this section. Any person capable of holding property may be a mortgagee. 
The disability of a minor to contract does not disqualify him from being a transferee. 
Bee note “ Disqualified to be a transferee ” under sec. 6 (h). A minor may therefore be 
a mortgagee (1). Although a corporation may act ultra vires in accepting a mortgage, 
the corporation may be entitled to recover the money lent, though the charter of the 
corporation may be liable to forfeiture (m). 


If no person is named as mortgagee, the instrument cannot be a mortgage. A 
security bond given to the Court cannot be enforced as a mortgage, for the Court is not a 
judioial person (n). See note u Transfer,” supra. 


Mortgage money.— This expression is defined in sec. 58 (a) as tip principal money 
and the interest, the payment of which is scoured for the time being. There were con- 
flicting decisions as to whether the interest referred to in this section included interest 
after due date awarded by way of damages or under the Interest Act, Some Courts held 
that it did (o), while othem held that it did not and that interefrt awarded by way of 


(«) DsManm v. Ckmgemim (1898) 2S Bom. 287 ; 

- ■ * QAAV M 1 Km. A SMUA 



<*) 


Suatl Kumar Km r. Sitk Kum ar Km 
(1M») *7 IJl. 108. 

Jut jtm ma da u v. Hamit, (1S4X) 2 JiXA. 


MamUar. SfeL 7(0. . 


<»> 


l (1M7,- 40 XML 

M 10. «*l KB. ffttialtM Smakm 

- - nt, 4 La 

... m X orm t htr 

.ttMtltt 'MS; Stator 


▼. U miiaa a <1810) S3 
SSiTlraSSt Kmri ▼. Ha 

(in«.4PM.lX«8S,St 



wmm- Mas V. 

m m i- c - 



MORTGAGE BT CONDITIONAL SALE* 


ditnoges wm not reooverable oat of the mortgaged pr o p erty , bat m to bo treated y 
a decree for damages (p). The amended Order 34, Rale 11, of the Code of Civil Proosdure 
now mokee R dear that eaeh interest is inoladed in " mortgage money." Bat there may 
be etroametanoee justifying the Court In refuting intereet after the date fixed in the 
decree, as when die mortgagee filed an appeal which woe pending for two yearn (q). The 
general rale ie that in the abeenoe of a oontroot to the contrary, the mortgagee is entitled 
to treat the intereet due under the mortgage aa a charge on the estate (r). 

The mere foot that there ie on express reference to interest in the personal covenant, 
bat no express reference to intereet in the hypothecation clause was held not to imply 
a contract to the contrary («). Instances of contracts to the contrary excluding interest 
from the charge will be found in the undemoted oases (I)* 

Classification. — The section enumerates six classes of mortgage : — 
j 1. Simple mortgage. 

2. Mortgage by conditional sale. t 

3. Usufructuary mortgage. 

4. English mortgage. 

5. Equitable mortgage. 

j (J. Anomalous mortgage. 


Simple mortgage. — A simple mortgage consists of(l) a personal obligation, expires 
or implied, to pay and (2) the transfer of a right to cause the property to be sold. The 
right transferred to the mortgagee is nit ownership («). 

Binds himself personally fp pay.— 'The personal liability to pay may be either 
express or implied for a promise to pay arises out of the acoeptanee of a loan (r). Bub 
the personal liability is excluded when the borrower binds himself to pay out of a particu- 
lar fund (tr). In Ram Narayan Singh ▼. Adhindra Nath ( x ) Lord Parker gave the follow* 
ing brief but adequate summary of the law : 

( 1 ) The loan prima facie involves a personal liability ; 

(2) Such liability is not displaced by the mere fact that security is given for the 

repayment of the loan with interest ; 

(3) The nature and terms of the security may negative any personal liability on 

the part, of the borrower. 

It is accordingly a matter of construction whether the seourity is a simple mortgage* 
For a simple mortgage there must be a personal covenant either express or implied (y); 
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and in the absence of mush a covenant the security is generally bat not necessarily a 
charge (i). 

NO possesiloa. — The characteristic of a simple mortgage is that possession is not 
given. Ifa simple mqptgagee sees to enforce his security, a decree for possession would 
he illegal ; an £ if passed, would not operate as a foreclosure but would make the simple 
mortgagee, a mortgagee with possession (a). A simple mortgage ' with possession is a 
simple mortgage usufructuary which is now included in the definition of an anomalous 
mortgage. In the undemoted case (6) the mortgage was a simple mortgage with a pro- 
vision that if default was made in payment of interest the mortgagee should take pos- 
session. This was really a simple mortgage usufruotuary or an anomalous mortgage 
though called a simple mortgage in the judgment. 

Right to C&U86 the property to be Bold.— This right as already explained is a 
right in rein although it can only be enforced by the intervention of the Court (c). In foot 
the very words “ cause the property to be sold " indicate that the power of sale is not 
to be exercised without the intervention of the Court (d). The transfer of this right may 
be express (e) or it may be implied (/) ; and in Motiram v. Vitai (g) Nanabhai Harid&e, 
J., said that a power of sale is very seldom expressly given in a native mofussil mortgage. 
Any words pledging the property as security for the debt are sufficient to imply a right 
of sale (A). The word Mvakiza (% ) is not commonly used to denote a simple mortgage ; but 
the words Nazar Cfahan and Taran Oahan (j) import a power of sale. And so do words 
like rehan, arh , or Mastagharag (it). In a Madras case (/) the wordB “ in default I shall 

on the security of the house site belonging to me pay and make good the principal 

and interest ” were held to constitute a simple mortgage. The Privy Counoil in Gokul- 
doss v. Kriparam (m) held that the following words sufficed to create a simple mortgage : 
“ If I foil to pay the money as stipulated, I and my heirs shall without objection cause the 
settlement of the said village to be made with you.’* 

In a simple mortgage the security for the debt is therefore twofold (1) the personal 
obligation, and (2) the property (n). 


Mortgage by conditional sale.— This is a mortgage in which the ostensible sale is 
oonditional and intended as seourity for the debt. In oase of payment at the time fixed 
the condition was that the sale beoame void or that the mortgagee executed a recon- 
veyance. The distinction between a mortgage by oonditional sale and a sale with a condi- 
tion of repurchase has already been explained. [ See note above “ Sale with a condition 
of retransfer/’ ] In a mortgage, the debt subsists and a z%ht to redeem remains 
with the debtor; but a sale with a condition of repurchase is hot ^lending and borrow- 
ing arrangement ; no debt subsists and no right to redeem is reserved by the debtor 
but only a personal right to repurchase. This pecsonal right oan only be enforced strictly 
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ueeoidiiig to the fterao of the deed and at the time agreed upon (a). But in a mortgage 
by oendftkaal aale the right of redemption aubakta notwithstanding that the mortgagor 
haa felled to pay atthe timeatated— oee section 60 (p). This right arise* from the foot that 
the property is oonaidered to be merely a pledge for the loan fa). The mortgage by ooodi* 
tional aale was oommon in India from very early times and among Hindus it gmemlty 
took the form of a mortgage which worked itself out in a sale on default of peymant* 
Sadasiva Ayyar, J„ in the undemoted case (r) suggested that this form of mortgage does 
not fall within the definition of mortgage by conditional sale in the Aot. It is submitted 
however that there is no substanoo in this distinction, for in a mortgage by conditional 
sale the ostensible sale is really a mortgage and it matters not by what name it Is called (a). 
The Hindu form of mortgage was treated as a mortgage by conditional aale in a Madras 
oaae (<) by Sir Charles Turner, C. J., a Member of the Second Indian Law CommMon. 
Again this form of mortgage was reoogniaed by the Privy Counoil as standing on the same 
footing as mortgages by conditional sale in Balhisken Das v. Leggs (u). But the dktino* 
tion made by Sadasiva Ayyar, J., baa been followed in some subsequent oases (t>). In the 
ancient law of India there was no equity of redemption in jpae of default in a mortgage 
by conditional sale any more than in an out and out sale with a condition of repurchase (te). 
The severity of this rule gave way to the equitable dootrine which regarded the forfeiture 
clause as a penalty. But it was a slow process and had a different history in each of the 


three great Presidencies. 


Bengal.— In Bengal the Usury Regulations 15 of 1793 and 34 of 1802 required the 
mortgagee on redemption to give an account of rents and profits and to oredit reoeiptfl 
in excess of legal intere§t to capital. 1 Again Bengal Regulation I of 1798 empowered the 
mortgagor to pay the money into Court on the day named. But none of these Regulations 
extended the time for redemption, nor did they require any judicial procedure for fore* 
closure. This was effected by Bengal Regulation 17 of 1800. Under this Regulation 
it was neoessary for the mortgagee to make an application for foreclosure to the District 
Judge before he could acquire an absolute title (section 8). The mortgagor bad a right 
of redemption on payment or tender of the amount due or on making a deposit In the Court; 
and this right he could exercise within one year of service upon him of notice of the mort- 
gagee’s application for foreclosure. The provisions as to service of notice were imperative 
and not merely directory ( 2 ) ; and a notice that did not inform the mortgagor of the 
different oouraes open to him invalidated foreclosure proceedings (y). The mortgagee 
was not entitled to possession without taking foreclosure proceedings (*), and if he entered 
without siting proceedings for foreclosure, the mortgagor could eject him as a m ere 
trespasser (a). The function of the Judge if the proceedings was ministerial (4) and 
if the mortgagee did not get possession after foreclosure he was obliged to file a suit 
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fat the purpose (c), If he neglected to file a suit the mortgagor remaining in advene 
possession for 12 yean would aoquire a prescriptive title whioh oould not be dis pl aced 
by a foreclosure proceeding under the Act (d). The effect of these Regulations was 
therefore to ourtail the atriot rights of the mortgagee on the analogy of English rules of 
equity. These Regulations were followed in the United and Central Provinces and 
Oudh and in the Punjab. They were extended to the Central Provinces by Act 20 of 
1875. The Privy Counoil approved of their being followed in the Non-Regulation 
Provinces as being in accordance with the rule of equity and good conscience (e). The 
Transfer of Property Act does not affect any right, or any relief in respect of a right, 
under the repealed Regulation — section 2 (c). So when the mortgagee had given notice 
of foreclosure under the Regulations he could not treat the proceedings as a suit filed 
under the Transfer of Property Act (/), nor could he file a fresh suit under the Act (g). 
On the other hand if the suit is properly filed under the Act the mortgagor cannot claim 
the benefit of the one year’s grace allowed in the repealed Regulation (A). 


Madras.— In Madras before 1858 the ancient law of India was strictly followed 
and no right of redemption after due date was recognised. But after 1858 the right of 
redemption was admitted and the oourse of decisions assimilated to the English rules 
of equity (i). This was disapproved of by the Privy Council in the case of Pattabhiramier 
v. Vencaiarotv ( j ). Their Lordships observed that the doctrine t^at the time stipulated 
in a mortgage deed was not the essence of the contract, was unknown in the ancient law 
of India, and that if it could have been introduced by the decisions of the Courts of the 
East India Company there was no such course of decisions. Nevertheless the Madras 
High Court in Rajah Lakshmi v. Krishna ( k ) said that the decisions of the Sadar Court since 
1850 had carried the doctrine so far that when security, for money was the objeot of the 
transaction no sale could beoome absolute. But in 1875 Thumbusawmy'a case (/) was 
decided by the Privy Council and all the Madras and Bombay decisions were reviewed 
and condemned and PaUdbhiramier's case was reaffirmed. The Privy Council further sug- 
gested as a rule for future guidance that the right of redemption should only be recognised 
in the case of mortgages between 1858 and 1875 during whioh period the parties might 
be supposed to have contracted with reference to the Madras authorities. As regards 
mortgages exeouted before 1875 the Madras High Court followed Thumbusawmy's case. 
So a conditional mortgage of 1846 where the time for payment was 1848 was held not 
to be redeemable (m) while a mortgage of 1865 was held to be redeemable (n). Again in 
a later case (o) a mortgage of 1832 for eight years was not redeemable after due date in 
spite of the fact that the duty to account was imposed upon the mortgagee by Madras 
Regulation 34 of 1802 corresponding to Bengal Regulation 15 of 1793. On the other hand 
a mortgage of 1820 was held redeemable as the conditional sale only became absolute in 
default of payment of the balance found due on taking an account, and no aooount had 
bben taken (p). But as regards mortgages executed after 1875 the Madras High Court 
interpreted Thwnbusaumy's oase as justifying the continuance of the right of redemption 
until the Legislature should intervene and settle the law as it did in the Transfer of 
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MORTGAGE BY CONDITIONAL SALK. 10 ? 


Property Act. 80 in a suit in 1889 to redeem a Baarlgage of 1899 peyeble In 1888, 

Bombay.— In Bombay the enoient lew wee followed end no right of redemption wee 
leoogniee d by the Seder Adelet in Gakan Lakan mortgages. Bnt the ohenge oeme In 1884 
when In Rtmyi r . Ckinio (r) the Bombay High Court approved the leading Mediae oaee (a) 
end allowed a right of redemption tempered with an allowanoe to the mortgagee for 
improvements effected under the mistaken impression that he had beoomee purchaser ( 0 . 
As in Madias, this oouiee of decisions persisted in spite of Pattabkiramier'v ease (a) 
and was justified by Westcopp, C.J., after an exhaustive review of the ease law in die 
under noted ease (r)« The Bombay High Court refused to alter this oouiee of decisions 
even after Tkumbusawmy'n case (tc) and two years after that oase Westcopp, O.J., in 
Bapuji v. Senavaraji (z) declared that the doctrine known as the equity of redemption 
was part of the ancient law of India and this was followed in subsequent cases (y). 

The Transfer of Property Act, 1882, repealed the Regulations and removed the 
differences between the different High Courts and as to all mortgages executed after 
it oame into foroe, the right of redemption is given by section 00 . 

Central Provinces.— In Central Provinces in the oase of a Gakan Lakan mortgage, a 
Court can pass a deorei either for foreclosure or sale (z). 

Personal liability.— The definition does not mention a personal covenant to repay 
and the personal liability is not an essential ingredient of a mortgage by conditional 
sale (a). It has been Aid that this circumstance makes mortgages by conditional sale 
an exception to the rule “ no debt no mortgage ” (h). It is true that the test of a right of 
personal recovery applied by Westropp, C.J., in Bapuji v. Senavaraji fails beoause of the 
absence of a personal oovenant. But this test would also fail in the oase of a usufructuary 
mortgage (e) and Westropp, C.J., in the oase cited applies the m a xi m “ onoe a mortgage 
always a mortgage ” to mortgagee by conditional sale. It la therefore submitted that 
the debt subsists although the creditor's right of recovery is limited to the mortgaged 
property. 

On a curtain date,— In a Calcutta oase (d), Maclean, C.J., said that " a certain 
date ” was an essential element of a mortgage by conditional sale. In a later ease (c) 
it was held by the same High Court that " on a certain date ” means 44 on or before a 
certain date.*' The Madras High Court, however, has held that these words refer to the 
default in the seoond clause of sec. 08 (o), and not to the payment in the third or fourth 
clause (/). 


Limitation for a suit on a simple mortgage,— The period of limitation is « 
years from the dele when the money sued for beoomes due (g) ; see limitation Act, 
art. 132. 
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r UiUfmctGary mortgage.— In m usufructuary a aortgige Ae mort gagee is plated 
k possession and has a right to enjoy the rents and profits until the debt is paid* mh 
not neoessaiy that the mortgagee should take physicalpossession, for the mortgagor stay 
continue in po s s e ssion as lessee of the mortgagee (A), or he may direot the tenantsfb pay 
rent to the mortgagee (i). A tekha mithki mortage in the Punjab is a usufructuary 
mortgage (/). The words 44 expressly or by impHoation binds himself to deliver posses- 
sion” were inserted by the amending Aot of 1929. They have the effect of overruling 
the ease of Bvhbcma v. Narayya (k) where the Madras High Court held that a usufructuary 
mortgagee who had not been given possession was not a usufructuary mortgagee and 
therefore . oould sue for sale for deprivation of his security. The case is erroneous for two 
reasons, (1) because see. 68 (c) oould not have applied unless the mortgage was usufruc- 
tuary, arid the mortgage oould not be usufructuary for the purposes of sec. 68 and not 
Aunifruotuaxy for the purposes of sec. 67, and (2) because the right of suit under see. 68 is 
a personal right and does not import a right to realize the security (1). The foot that 
■possession was not given oapnot alter the character of the transaction (m) and the words 
now inserted make it dear that the mortgagee who is entitled to possession under the 
mortgage but who has not received possession is a usufructuary mortgagee. 


How the rents and profits should be appropriated depends upon the terms of the 
deed. The definition has been widened by the addition of the jrords “ or any part of 
such rents and profits.” This would cover cases where the mortgagee is put in possession 
and retains part of the rents and profits in discharge of the debt and payB the residue as 
rent to the mortgagor. Thus in a Madras case (n^ the plaintiff in return for a loan 
of Hs, 1,400 put the defendant in possession of premises of a rental value of Jts, 16-13-0 
per mensem. The defondant retained Ra. 14 towards principal and interest and paid the 
plaintiff Ba. 2-12-0 as rent. 

The rents and profits or part of the rents and profits may be appropriated (1) in 
lieu of interest, (2) in lieu of principal or (3) in lieu of principal and interest. . 

The first case resembles the Welsh mortgage and is the most common form where 
toie borrower practically says to the creditor : 4 ‘ you lend the money and I lend the land'; 
if either of ua wants that which he has lent he shall restore that which was lent to him ” (o). 

> The mortgagor recovers possession when he pays the principal and there ia no question 
of an aooount between the mortgagor and mortgagee— see sec. 77. In this case the 
mortgagee takes the chance of the rents and profits being greater or less than the 
interest (p). 

In the second case the mortgagor ooatmues to pay interest and ia entitled to recover 
possession when the rents and profits reoeived equal the amount of the principal. An 
aooount of the rents and profits is necessary for this purpose. 

4 In the third case the mortgagor is not entitled to reoo ver possession until the principal 
eina interest are paid but of the rents and p&fits. This is a common form and an account 
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USOTEUOTUAEY MOBTGAOK. 


fr mnf i — 17 to asosrtafa whether the principal and teformt km ta piM e& There 
•freaace however in whioh the condition is that the mh end pniheit hhn h fin 
of interest and defined portions of the ptindpel— tee aeo. 7T That tf the o ondHto n 
is that the rente and profits each year shall be taken in lien of Interest and one-tenth of 
the principal, the debt is discharged in ten years and no aooonnt Is neoemary. 

The eharaoteristiee of a usufructuary mortgage a a defined in thb section are {1) 
that there is no personal liability on the mortgagor, ( 2 ) no time limit is filed, ( 9 ) Ike 
mortgagee takes the whole or part of the rent and profits. 

No personal liability.— The mortgagee takes posses si on and looks to the Mt 
and profits to repay himself. The mortgagor oannot be sued personally for the debt (f). 
In a Calcutta oase (r) the words were “ having paid the principal money in the month 
of Gbaitra 1207 we shall take back the documents and the land. In oase we fail to W 
the principal money at due date the mdbhama bond shall remain in force. 1 * But they 
were held to import no personal covenant. As there is no pegKmal liability a debt secured 
by a usufructuary mortgage oannot be attached under Order 21, rule 40 of the Code of 
Civil Procedure as if it were a simple debt (*). The interest of such a mortgagee can 
only be attached under Order 21, rule 54. 

This characteristic is lacking in many mortgagee that are oommonly called usufruc- 
tuary. A personal covenant is often included in order to provide a personal remedy 
against the mortgagor. If the covenant does not import a right of sale it has been said 
that the character of tjie mortgage* is not altered ( 0 * but it is submitted that it is an 
anomalous mortgage. If it does import a right of sale it would still be an anomalous 
mortgage since the amending Ac? of 1929. but a simple mortgage usufructuary under the 
Act as it stood before the amendment. 


No time limit.— The mortgagee retains po s se ssio n until the mortgage money is paid. 
It has been held that this is an uncertain time dependent on the state of the account or the 
ability of the mortgagor to repay and that if a time limit is fixed the mortgage is not 
a mortgage “ until payment of the mortgage money ” and is therefore not a usufructuary 
mortgage («). But this view doee not seem to be correct. A time limit may be impliedly 
fixed when the agreement is that referred to in sec. 77, when the rent and profile are 
in lieu of interest and defined portion of the principal. In Bom 1 Naragan Singh v. AM- 
ndra Nath (v) a fixed date was appointed for restoration of posses s i o n after c alcula tio n 
of the time when the mortgage money would, be discharged out of the usufruct, yet the 
Privy Council held that it was only a usufructuary mortgage. Again sec. 62 (b) expressly 
provides for a ease where a term Is prescribed for the payment of the mortgage money. 
However if the time limit imports a personal covenant to pay and a right of sale in de&glt, 
the mortgage would not be a usufructuary mortgage but an anomalous mortgage 
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of the species “ simple mortgage usufructuary 99 (is). If at the expixy of the time Ititit 
the mortgage is to beoome a mortgage by conditional sale, it is an anomalous mortgage 
of the epetiee “ mortgage usufructuary by oonditional sale ” (*). 

Usury Regulations. — Usufructuary mortgagee were a cloak for usurious trans- 
action, the rent being trfken in lien of exorbitant interest. The Usury Regulations (y) 
were designed to oheok this practice by limiting the mortgagee to interest at 12 per cent, 
and by making him liable to aooonnt for rents and profits notwithstanding the terms 
of the contract and allowing redemption before the expiry ofthe period fixed in 
the deed ( 2 ). Usufructuary mortgages executed while these Regulations were in 
force are controlled by them, even though the suit be filed under the Transfer of Property 
Act (a). Thus in one case redemption was allowed before the expiry of the period 
fixed (6). But in a case where the contract was not usurious the Privy Council held 
^hat a condition exonerating the mortgagee from filing aooounts was valid although 
it was governed by the Regulations (c). 

Zuripeshgl leases. — Zuripeshgi leases bear a close resemblance to usufructuary 
mortgages, but are not mortgages unless the lease is for the purpose of securing a debt. 
The word Zuripeshgi means lease for a premium — the premium being the original loan. 
Mortgages were given in this form in order to evade the prohibition against usury in the 
Koran and in the Usury Regulations. The usual form of such a mortgage was a loan 
repayable on the day the lease should expire, and the rent is either wholly the interest 
or partly the interest and partly repayment of principal with a proviso that the lessee 
should oontinue in possession till the loan should be repaid (d)> Once you get a debt 
with the security of land for its repayment then the arrangement is a mortgage by what- 
ever name it is called (e). Where, however, a lease does not intend to create the relationship of 
debtor and creditor and reserves no right of redemption to the lessor, but simply asks the 
lessee to quit the land without any payment on the part of the lessor at the expiry of the 
term of the lease, it is a Zuripeshgi lease and not mortgage (/). The Privy Council in the 
Bengal Indigo Company v. Mohurtt Roghubur Das (g) described the possession ofthe lessees 
under a Zuripeshgi lease as being 14 in part at least, not that of cultivators only, but that of 
creditors operating repayment of the debt due to them by means of their security.’* The 
oaae of Venkaleshwara v. Kesava (A) is a good illustration of such a transaction. The plain- 
tiff borrowed Rs. 1,400 from the defendant and leased him apiece of land and a warehouse 
for eight years. It was agreed that the rent of the warehouse should be Rs. 16-12-0 per 
mensem and that the defendant should retain Rs. 14 as interest on the advance and pay 
Rs. 2-12-0 as rent to the plaintiff. The warehouse was destroyed by fixe after four years. 


<v) Pargan Panday v. Mahatam Makto (1907) 
6 usl. L. J. 148; Pitamber Parkait v. 
Jf adkn Sudan (1910) 6 I. 0. 158 ; Bottom* 
Mot RambhM v. Kruhnabhat (1910) 84 
488, 7 1.0. 448 ; Jag Baku v. MW*. 
SaBd (1988) 1 Fat. 860, 65 I. 0. 
JLP. 68; Sivakami Ammal v. 
““ 17 Mod. 181; Udayana 
Ml* (1898) 19 Mftd. 411 ; 
Makadaji v. JcU (1898) 17 Bom. 485 ; 
Madkm S idh anla v. vmkataramanjulu 
(1908) 88 Mid. 888; Rmg*a Qurukai 
V MaNmut k u (1904) 87 lEKTtte F.B. ; 
ChhatM Ltd v. Btndmkami Prmad ( 1989) 
8 PSt. 18, 180 1.0. 88, (*89) JLP. 805; 
Sandbaakmi Qkrna T Jftntfiwtt Panday 
(1988) 170 I.0, 898, (1988) A.P. 888. 

w ■WCTAWBrsjsrte 

jHnfflTv. TMkm Koratn (1887) 14 Oil. 
780; 787 P.B. 

8 of 1885 ; Bombay Regulation 1 of 1814. 
<f) Shah M ukh m Ball v , Baboo Stm J Ktin 


Smm AU^RaHimttih (1888) 8 JJ1. < 


(•) 

(O 


(•) 


.(1889)1* 1C. I. A. XW. m 

.74 dli- 
Mtmtuds 

(1881)4 Mid. 118. 

Badri Panhod v. Bobu MurUdhur (1888) 8 
All. 60S, 7 1.1. 51. _ „ 

Button Singh v. Orm dh arm (3888) 8 W. B. 
810 : 8800 Odom Singh v. Bm Dinkur 
aim) 18 W. B. 815; Ram Bootary v. 

Indigo Co. v. Hokuot R og ku bur JPsejlgfo ) 

fSaSm ai 


84 Oti. 878, 88 X. A. 168 s Chmna pah 
Tadabamaia (1904) 78 Mid. 89 : Jfi 
Mum v. Bagat (1906) 88 Bonk 599. 


Oboes on 
Smha 

L.J. 



, Veil, *. 108; 


V. 

184- 

Banda v. 

JLP. 817. 

U) Tulti Bam V. Muna Roar ( , 
181, 188 1.0. 885(1987) JU__ 


VBI 

18 Book. 



ENGLISH 


371 


tiie defendant meed to pay Re. 2* 12*0 u rant, end the plaintiff wed to reoover p o ss ra tion 
tor non-paymimt of rent. The suit wee dismissed on the ground the! the detodent wee 
entitled to p o raera i on ee mortgagee. Iimee,J.,«aid— u The gist of the agreement was not a 
letting of the promisee with a rant reserved, but a usufructuary mortgage of the premises 
with a certain small portion of the inoome of it made payable to the plaintiff.'* 

As the lease is security for the loan it bee been said that Zuripeshgi l ea s e s are con- 
strued as mortgages, when there is a right of redemption expressly or implied $y 
reserved (i). In Maharaja Kesho Prasad v. Chandrika Prasad (j) Dawson Miller, G*J*, 
said — “ I think the result of the authorities as well as of the textbooks is that the feet 
in such oases must be whether there is a secured debt and a right of redemption." In a 
mortgage by Zuripeshgi lease for a fixed term, a personal covenant to repay is implied (fc). 
If the lease is not security for the loan, the transaction would not be a mortgage but a 
lease and an ordinary money debt (1). If the original premium ia not an advance 1 
is repayable, the transaction ia a lease and not a mortgage (tn). 

In a mortgage by Zuripeshgi lease, the lease and the mortgage may or may not be 
separable transactions and it is purely a question of constnfction whether the remedies 
can or cannot he separately pursued (n). The undemoted case (o) is an instance of a 
combined lease and mortgage. The lease was of a coal mine and the mortgage was of 
the leasehold premises to seoure an advance made by the lessee to the lessor and the 
mortgagee-lessee had dbo the right to appropriate the royalties to the discharge of the 
principal money secured by the mortgage. These were separate transactions and the 
mortgaged property was sold subject to the lease. In a Punjab case (p) where the lease 
was merely a means of realising the Interest of the mortgage which was executed the same 
day, a suit for rent was held to bar a subsequent suit for recovery of the principal and 
interest under Order II, rule 2 of the Code of Civil Procedure. 

In a Zuripeshgi lease the mortgagee is the lessee and has physioal poss e s si on. But 
a usufructuary mortgagee may lease the mortgaged property to the mortgagor and put 
him in phy ioal possession. In such cases the lease and mortgage are distinct (g). 

English mortgage. — In an English mortgage, as defined in sec. 68 (e), there ia, in foim, 
a transfer of ownership to the mortgagee, with a covenant to repay the debt on a certain date, 
and a proviso that on this condition being performed the mortgagee will retransfer the 
property to the mortgagor. Options as regards earlier payment or extension of time far 
repayment are matters of graoe which do not affect the undertaking to repay at a oartaln 
date(r). In Narayana v. Venkalaramana (*) the Madras High Court said — "The three 
essentials of an English mortgage are (1) that the mortgagor should bind h i m s e l f to 
repay the mortgage money on a certain day, (2) that the property mortgaged should hi 
transferred absolutely to the mortgagee, (3) that such absolute transfer should be 
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mm* ***** ,u kjcot to * proviso that t) le mortgagee wih reoonvey the property to the mortgagor, 
; ' upon payment by him of the mortgage money, on the day on which the mortgagor bqpnd 

himself to repay the same*” Accordingly a deed in the following terms ; — “ In otnwi- 
deration of the sum of Rs. 7,000 paid to the mortgagors by the mortgagee they, the 
mortgagors, do hereby covenant with the mortgagee that they will pay to the mortgagee 
thevanm of Re. 7,000 on the 31st December 1832 and will pay interest for the same in 
■ ■ ttaa , iisiasMitfiiMi and until final payment of all monies due hereinunder at the rate of 10 
percent* per annum ...... In consideration of the premises the mortgagors hereby 

mortgage and assign to the mortgagee the ooffee estates .... Upon repayment to the 

mortgage of all soma due to him by the mortgagors, the mortgagee shall reconvey the 
said property ” — was held not to be an English mortgage (1) because it was doubtful if the 
word* 4 , ^mortgage and assign” amounted to an absolute transfer, and (2) because the 
J Mp ide o.for reconveyance was not on payment on a fixed date. 


\ The. question arises whether this requirement that the property should he transferred 
Rtely is a mere matter of form or is a matter of substance so that the whole of the 
* s of the mortgagor ]&ust pass to the mortgagee. The word " absolutely ” in the 
definition of an English mortgage in clause (e) seems inconsistent with the general definition 
in dause (a) that 11 a mortgage is a transfer of an interest ” in the property. If a mortgage 
is a transfer of an interest in property, it is not an absolute transfer. Rankin, C.J., in Bengal 
National Bank v. Janaki Nath Bop (t) suggested that clause (e) and clause (a) might be re- 
conciled on the reasoning of Dallas, C. J., in Williams v. Bosanquet ( u ) that the estate vests 
absolutely in the mortgagee and that the assignment is not the less absolute because the 
mortgagee is under a covenant to reoonvey. It wad accordingly held that a mortgage by 
a lessee by way of an English mortgage operated as an absolute assignment of the lease and 
established privity of estate between the assignee and the lessor, so as to entitle the lessor 
to claim rent from the assignee. The reasoning of the learned Chief Justice was, however, 
doubted in a later Calcutta case (t>) where with reference to this inconsistency Mukeiji, J., 
said:—” The definition of an English mortgage as given in the Transfer of Property Act 
sec. 68(e) must be read subject to the definition of a mortgage as given in clause (a) of that 
section, and consequently, an English mortgage in India can hardly be regarded as the 
transfer of the entire estate of the mortgagor to the mortgagee. It is correct, however, not 
to regard what is left in the mortgagor as an equitable estate, but it is nevertheless some 
estate, an interest only in the estate having been transferred under the mortgage. In our 
opinion, therefore, it is not easy to say of an assignment by way of an En glis h mortgage 
in India executed by a leasee that the whole of the estate passe s under the mortgage to the 
mortgagee.” The reasoning adopted by Mukeiji, J., found favour With the Judicial 
Committee in Bamkinkar v. Satyacharan \w) where the nature of an English mortgage as 
defined in sec. 68 (e) has been clearly explained. 
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W Miami, Boxmqmt,*upro, a privity of estate was created as between the l s rnnr end the 
mortgagee. Tide ooatgption was repelled by the Jadiofal O nmmft t ea . Rwt a Afcg to the 
nature and incidents of amortgagefa England prior to the peeafag of thelaw of Property 

W (XW ^Oai. 818,104 1. 0. 484, f«7) (.) Agtotrti* PJJ ^ 

.(«) (181»> lBr?**B. SNiiTmtnir. JMsgoo ieolo.»t‘**)i.O. *7S. 
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Aet 1025 their Lordships of the Judicial Com mitte* observed at pp.58-59i “ Until 1835 the 
form of mortgago usually adopted In England in the ease of a fet simple, aad nniiriwHy 
adopted in the case of a lease, was the transfer by ssrignmsnt of ths mortgagees latsmsl in 
the property, with a proviso for realignment upon payment of the mortgage money by a 
particular date. After that date hai pssnnrt the mortgagor** right! il lawhaddstarmtoad 
and the mortgagee was in law the abeolute owner of the property. Bat in equity the 
mortgagor atilt retained a right to redeem and upon payment of the debt and internet 
to have the prop er ty reoonveyed to him. This right he retained iinleea and anttt |y 
judgment for foreclosure, or (poooibly) by the operation of the Statute of T Imitations, the 
eharaoter of the creditor was changed for that of owner, or until the interest of the 
mortgagee waa destroyed by sale either under the process of the Courts or of 
contained in the mortgage itself. This right was an equitable right and under] 
did not prevent the whole legal interest of the mortgagor passing to the mortgagee i 
his retention of the equity of redemption. The whole legal estate passed, but i 
the right which he retained, though equitable only, was an estate in tta land qdijND 
not merely a personal contract on the part of the transferor." Such being theiiKlkm 
of a mortgagor in England prior to 1925 the question was : What was the po3Ken of 
a mortgagor in India? Their Lordships re fer red to the osses of Vithal Narayan (*), 
Thethalan v. The JSralpad Baja (y), Bengal National Bank t. Janaki, 

Falakrishna Pal v. Jkagannath, Matrwari , supra, and held that since t 



Tra nsfer of Property Act the distinction drawn in Engl and between law end 
such canes did not exist in inaia. ~~ WSafe, then, ^TtBe~po«£ io n of a mortgagor to 
Ute qnestionwaa answered asfollbws : “The mortgagor, ho wever 

rights, thonyh the^fengliah rules of equity do not app£ He retains arightto a 
reconvey ance of the lan d and a fight to transfer suoh right by wayof sale orseoopd mod? 

- " i ' ' nkiSmmi 

remains in the mortgagor, being thus a legal interest, its retention will, therefore, preve nt 
the whole of the mortgagor's interest from passing to the mortgagee. That this Is tbs 
correct position is also indicated by the feet that sec. 54 which deals with sale speaks of 
a sale as a transfer of ownership as opposed to the transfer of interest spoken of in ass. 
58 (a) in the case of a mortgage. The word " interest ", it is pointed out, is, whenusedlu 
opposition to ownership, more appropriate to a limited right. The difference in the posi- 
tion of a mortgagor in the two system* marks a difference in outlook which has a fer reaching 
effect. Thus under the English law prior to 1925 when a l essee mortgaged his l easehol d 
interest in the ordinary form be parted with his whole legal estate and retained ctdy 
an equitable interest and the mortgagee to whom the legal estate Was transferred was 
by that transfer brought into direct relationship with the lessor by privity of e state 
and so became liable for the rant. As has been stated above under the Lag fegi Aflt B1F 
uiteble rights or equitable estates exist and the right jretained by the mortftjrar ii-u 

nflOaiggd ? If it Is, then aihr m ti such contractual righ tdoas not 
in the proper ty. moan* ytmi k bf 9*>ta tou&t&St 

a seeond m or tgage so as to bind the p r opert y . But uses. 81, 

1 and 94 reoognke second mortgagor. It follows, thereforeT that the right of a 
mortgagor Id India Is move than a mere contractual right and must be a legs! right in 
the*proparty Itself. If It is a legal right In the p r op e rty which 
mortgagor it rteaxiy follows that the mortgagor has i 
the whole of his rights. Bow, than, can one reconcile this posi t ion with 
nogs of see. 58 (e) which apeak* of absolute transfer of the 
mortgagee ? Boftrrfng to that section their Lordships observed s 
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Lordships cannot think so. If the sub-section stopped at the word “ mortgagee” it m%ht 
be necessary to put tfaje ^mctrootion upon it, bat it doee not etop them: it adds the 
proviso that the mortgagee M will retransfer •• the property * upon payment of the mortgage 
money as agreed ”. Their Lordships think that with this addition the sub-section npon 
Its true oonstraction does not declare “ an English mortgage ” to be an absolute transfer of 
the property. It declares only that such a mortgage would be absolute were it not for the 
proviso for retransfer. It does not determine what legal effect follows from the use of a 
particular form of words ; it merely prescribes the form of words neoessary to constitute 
what is known in India as an English mortgage. Sec. 58 (e) deals withform, not substance. 
The sdgptontal rights are dealt with in 8ecs.58(a)and 60. Whatever form is used, nothing 
more ^pn an interest is transferred and that interest is subject to the right of redemption. 
AffNfe Jp| town the principles and construing sec. 58 (e) their Lordships concluded as 

“ In England the mortgagor has an equitable interest in the property both before 
anQltar that date (meaning date of payment) has elapsed : before, because he has a contrac- 
tual !^ to have the property reoonveyed ; after, because In equity time is not of the essenoe 
of tiMNfcnsaotioxi In each dkse he has an equitable estate though in the former he has not 
yet snRquity of redemption : See Kreglinger v. New Patagonia Meal etc . Co (s) Per Lord 
Parker. In India the same distinction exists between the position before and after the date 
Of payment. Before that date the mortgagor has an interest in the land which for the 
reasons givdn above is legal and not equitable.. After that date lfe has the legal right of 
redemption given him by sec. 60 of the Statute. In each case he retains a legal interest in 
the property. There Lordships therefore think that in India a mortgagor when he assigns 
bk interest under a lease to a mortgagee does not undA any of the forms specified in sec. 58 
of the Act transfer an absolute interest within the principle established in England by the 
case of Williams v. Bosanquet and consequently the mortgagee is not liable by privity of es- 
tate for the burdens of the lease." In Jagadanba Loan Co. Ld. v. Raja Sh’ba Prosad (a) the 
Judicial Committee reiterated and applied theabove principles and held that the fact that 
tile mortgagee had not entered into possession did notmake any difference. In the light of 
these two decisions should be read the earlier Indian cases where it has been .held that in 
' Indian law also the right of redemption remaining in the mortgagor is an estate inland (6). 
Under the Law of Property Aot, 1925, both the mortgagor and the mortgagee have a legal 
estate* e.g., in a mortgage of freeholds the mortgagor has the legal estate in fee simple and 
the mortgagee in the mortgage term. In Indian law the right of redemption is conferred by 
see. 60 of this Act. 


In an English mortgage the personal debt remains, and notwithstanding the oon- 
veyanoe the debtor is personally liable fov the debt (c). Such a mortgage includes 
a personal covenant to which is generally annexed a power of sale — see sac. 69. The 
mortgagee aoquires the right to take possession as soon as the mortgage is executed 
whAher a right of entry is expressly covenanted for or not (d), If the mortgagee 
allows the mortgagor to remain in possession, the latter is at law merely a tenant on 
sufferance (s) liable to be ejected at any time. These decisions are based on the principle 
that an English mortgage transfers the whole legal estate to the mortgagee as in 
TCngiaiid and therefore the mortgagee as the owner of the legal estate is 
entitled to possession and to eject even the mortgagor. In view of the above- 
mentioned decisions of the Judicial Committee that under the Indian law a mortgagor 
retains some legal interest in the property and the whole legal interest is not passed to the 
mortgagee, interesting questions may arise as to whether them old dadstonsb^hst the 
mortgagee is entitled to ejeot the mortgagor, which are based on the English principles. 


(*) (1014) A.C. 25. 

(•) 68 1.A. 67. vplafa* 17 Pit. 490, (1080) A.P. 

<4) Ltma'Kmkm £sl v. Mu*. MmUci (1001) 
6 Cal. W.H. 601; Mm Mm v. Mem i- 
VMfemte Math (1016) 84 V I.C. 24. 


(c) Bam* v. Gjbmtm (1800) 1Q.B. 665. 
( 5 ) B utm ia i Easts v. B *M * Bmi 10! 
oai. wjr. oso. 087. ot lc. m 
A.C. 77 ; SOmidm* Stmgk v.l M 

(#) 5e0%v?OI^?8O6)^3^5. 
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cut be supported to the fullest extent* As ■*m. :J * .+* ******* S»H| 
h in po — s— hm , he, U, the mortgagor, is entitled to tdm- fof his owe benefit 
the rents end profits of the lend end Is not Kiebie to aooount for them to the mortgegee (/)» 

The English mortgagee does not forfeit hh right to payment by allowing the mortjpfsr 
to take the rente and profits (y) ; but if the mortgagee has notice of a subsequent 
encumbrance (entitling such subsequent encumbrancer to the rents and profits) and 
permits the mortgagor to reoover the rents and profits, he exposes himself totheolaim 
of that encumbranoer and will be postponed to the encumbrancer in respect of rents 
and profits received by the mortgagor (A). 


In order to avoid the liability to account on the footing of wilful default 4 
mortgage usually provides for the appointment of a reoehrer by the mortgagsfOjh behalf 
of the mortgagor so that the receiver is agent of the mortgagor and poaeakKNHi 
with the mortgagor. See note “ Receiver '* under sec. 69 A. When one of thrwpthff 
a mortgage was that the mortgagor should execute an irrevocable power of attorney 
authorizing the mortgagee to collect the rents, either himseff or by a substitute, edHpihalf 
of the mortgagor* this provision was held to be equivalent to placing a remfeer in 
p o ss e ssion as agent of the mortgagor. It had not the effect of delivering possession to 
the mortgagee, or of converting the mortgage into a usufruotuary mortgage, or of mak- 
ing the mortgagee liable to account for more than sums actually received by him ( 5 ). 


Mortgage by deposit Of title deeds.— This is called in English law an equitable 
mortgage. Lord Cairns in State* v. Foster (j) said — 14 It is a well established rule of 
equity that a depositfof a document of title without more, without writing, without word 
of mouth, will create in Equity » charge upon the property re fe rred to.” The term 
equitable mortgage is not appropriate in India for the law of India knows nothing of 
the distinction between legal and equitable estates (Jr). But the phrases 44 equitable 
mortgage ” and 44 equity of redemption “ are commonly used in Courts in India, Tim 
phrase 44 equity of redemption ” is now in view of the two derisions of the Judicial Commit* 
tee mentioned above, less appropriate than the phrase 44 right of r e demp tio n . ^ Tba 
phrase 44 equitable mortgage ” might have been formerly justified in India on the groun d 
that it was an inchoate mortgage perfected by equity. Equitable mortgages 
or mortgages by deposit of title deeds were aooepted in India as equivalent to 
simple mortgages after the Privy Council derision in VanUn 8§th v. Luckpaihy (I) and 
this is still the case in districts to which the Transfer of Property Act baa 
not been extended (a). For this reason a mortgage by deposit of title deeds in the 
Punjab is valid (a). But if the deeds are deposited in a cantonment area in the Punjab to 
which sec. 99 of the Act (as it was before the amending Act of 1929) has been e x ten d ed 
the mortgage is invalid (o). The Act recognises such mortgages as equivalent to simple 
mortgagee — sec. 96— but rest ric ts their operation to certain oentrss of commerce. •This 
has been done as a matter of convenience to the mercantile community to enable them to 
borrow money without the delay of investigation of title and the publicity of registration. 
Such m ortg ages are however at variance with the policy of publicity of transfer underlying 
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tMi Act and the Be gtolmtitg A ct. The Privy Council In Imperial Bank of India r.U 
Mat Opaw Tku {p) hehf9M^||feough there wu no formal oon veyanoe* an equitable mart* 
gif effected a transfer of an ’IntiPsst in p rope rty and for pur pose s of priority stood on the 
mam footing as a mortgage by deed. A proviso to this effect has been added to see. 48 
of the Registration Act by ’the Amending Act 21 of 1029. 

Territorial restrictions. — The restriction to the towns named refers to the place 
where the deeds are delivered* and not to the situation of the property mortgaged (q). 
The Trans%r of Property Act has been applied to the Civil and Military Station of 
~ ‘ so far as the same may be applicable ” by a Foreign Jurisdiction Order 

and an equitable mortgage may be made of immoveable property situate 
by deposit of title deeds in Madras (r). But it matters not that the pro- 
i British India* for a mortgage of property in Baroda may be effected by 
Fof title deeds in Bombay (s). The properties mortgaged may be outside the 
named* or partly within and partly without* provided the transaction is made 
withtttihe area specified (t), t A deposit of deeds outside the specified towns will create 
neithsfli mortgage nor a charge (u). In a case where the deeds were deposited outside 
Calcutta with the attorney of the intending mortgagee* who was in Calcutta* it was held 
that the deposit did not create a mortgage (c). 

In any Other town. — See the footnote appended to “ towrf" in the text of the 
Act printed at the end of this commentary. 

Requisites of a mortgage by deposit of title deeds.— The requisites of an 
equitable mortgage are* (1) a debt* (2) a deposit of title deeds* and (3) an intention that 
the deeds shall be seourity for the debt ( 10 ). f 

1* Deft.*— The debt may be an existing debt or a future debt. The deposit may be to 
cover a present as well as future advances (x), or a general balance that might be due on 
account (y). The mortgage may be extended to oover further advanoes. In Ex parte 
4t yprington (z) Lord Eldon said that it was unnecessary to require the deeds to be put 

In the of the original owner and then redeposited by him as seourity for the 
ftafcer as well as the further advanoe and this has been followed in India (a). 

2. Deposit of tUU deeds .— It has been held in England that it is sufficient if the 
deeds deposited bona fide relate to the property or are material evidence of title and 
that it is not neoesaary that all the deeds should be deposited (6). These oases have been 
followed in India (c). But Page* C.J., in a Full Bench decision of the Rangoon High 
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®W* W Md thrt the documental moat «ot only xekto to 4kt|MfHljr but an* aim 
b* tfjah m to chow * jNWM/«i« or appamnt title in tl* Ifth. d«daanlart 

«ojdeci»y be deported («). If the deport k w opt njffygliiiim.omliwi h mfl*^ 
tb» wrttm bargain ie&amineo whet fa the eoope and .patent of the eeourity, nlhotwfce 
th» mof of the eecmrity la the eoope of tlxf title </). If* eiuue of «■ indigo wmw Je 
M w i gf w d, it ia enffioient to deport the title deed* under which the ahuo m acquired 
*»d if the mortgagee'* aala te h ee pleoe at aoma aubaaquent data the than will paae aa it 
ataodaat tha date of aala, ia, not only what ia called eooeaaion hot change* in good will, 
righto under oontraot, end ao forth [g). 


IlhutnUion. 

A bed poroheaed two ploto of leeaehold lend. A'% title deeds were 
of both plots end two leesee, one of eeoh plot, on eeoh of which wes an 
ehowing thet A wes the purchaser. A made e mortgage by deposit of the 
one lease with B . Sixteen months later A made a mortgage by deposit of tfafL other 
lease with C, B'§ mortgage was a valid mortgage of both plots and C*s mortgage was 
a valid mortgage of one plot, but 2Ts mortgage being earlier had priority : F. £. A, 
B M. Finn v. A. K. R. M. if. K. Firm (1929) 7 Bang. 28, 116 I.C. 478, ('29) 
A.R. 65. 



f ^ A sa d end 


As already explained if the deeds are already deposited by way of mortgage they 
ean by oral agreement be made security for a farther adv&noe. It is hot aeottoOlf 
that they should be hdbded back and redopoaited. See Note (l) Debt, supra. 

Machinery in & mortgaged building does not form part of the security, unless It is 
attached to the bu il d ing for the permanent beneficial enjoyment thereof (h). 

If the documents deposited show no kind of title no mortgage is c re at e d (i). A. ton, ., 
reoeipt and a plan are not documents of title and their deposit does not onsets % . 
mortgage (j). A deposit of an expired lease creates a mortgage of the leasehold whan 
the mortgagor obtains a renewal of the lease (*). It has been said that, a patta of lands 
in the mofaastl is usually a document of title (1) but this would depend upon the 
circu m sta n ces under which it was issued (m). A mortgage is not a deed of title of the 
mortgagor, for it only shows that the mortgagor has dealt with the property aa his (*). 
Bui a mortgage is a document of title of the mortgagee and a mortgagee ean effect ah 
equitable submortgege by deposit of his mortgage deed (o). 


3. Intention .— The intention that the title deeds shall be the security for the debt b 
the eeienoe of the transaction. In Btng Mok v. him 8om Fsen(p) the managing partner 
admitted thathehadreoeived title deeds from the other partner in the capacity of manager 
sad the Privy Council held that the delivery of the deeds was a mere partnership 
t ran sa ct io n and did not give the managing partner the rights of aa equitable mortgagee. 
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The In t e nti o n cannot be presumed from pome— ion , for mere possession of the deeds is 
nod enough without mM f wm/ ** to the manner in which the possession origfmed so 
that a contract may be inferred (g). In Jethibai v. PuUibai (r) it wao said that mete 
possessi on -of title deeds by the creditors, coupled with the existence of a debt, does 
not neoessarily lead to the presumption of a mortgage. This may be so when the title 
deeds are produced by the creditor after the lapse of many years without explanation as 
in Chapman v. Chapman (*) ; but the better opinion seems to he that as between 
creditor and debtor the feet of po sses s i on of deeds raises the presumption of a 
mortgage (1). 

i in the contemplation of parties to have a legal mortgage prepared and if the 
i are deposited for that purpose only,, the deposit does not create an equitable 
In Jaitha Bhima v. Haji Abdul ( t* ) the deeds were delivered for the prepara- 
tion of fflegal mortgage ; the legal mortgage was prepared and executed but not registered ; 
and the Creditor then oontended that he had abandoned the idea of taking a legal mortgage 
and claimed as mortgagee hf deposit of title deeds. This plea was disallowed, for the 
Court found that there was no antecedent debt at the time of the delivery of the deed 
and that the creditor would not have advanoed the money if the debtor bad not been 
ready to execute the deed. But although the deposit is for the purpose of the preparation 
of a legal mortgage there may also be an intention to give an immediate security, in which 
case the deposit creates an equitable mortgage (w). This distinction appears to have been 
overlooked in two Bombay oases, which seem to assume that if there is a present debt, a 
deposit of title deed for the special purpose of preparing a legal mortgage creates an 
immediate equitable mortgage (x). • 



The equitable mortgage created by deposit of title deeds is extinguished by merger 
when the legal mortgage is exeouted (y). This again is a point which seems to have 
been overlooked in a Bombay case (z). 


ft. 


Registration. — A mortgage by deposit of title deeds does not require any writing (o) 
and being an oral transaction is not affected by the law of Registration. But it is usual 
for the deposit to be aooompanied by a memorandum in writing (6). If this writing is the 
contract of mortgage so that it creates the mortgage it must be registered — and oral 
evidence to oontradiot it is not admissible (c). But registration is not neoesaary if the 
mortgage is oomplete without the writing and the writing is merely a statement that the 
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MORTGAGE BY DBP08JT OF TIT£B DEEDS. 


m 


mortgage hasbeen effected, or a statement of foots from which the contract of mortgage g/Wgffc; J 
OAnbo inferred. In Obla 8undarachariar v. Namganna Xjpor ( if) the memorandum "W 

was merely a list of the deeds deposited end it did not need registration although *it 
was deposited before the money was advanced. Their Lordships of the Jodfofel 
Committee said—'* No such memorandum can be within the section unless on its face it 
embodies such terms and is signed and delivered at such time and place and in such 
circumstances as to lead legitimately to the conclusion that so for as the deposit 
is concerned, it constitutes the agreement between the parties.' 1 The neoeasity for 
registration therefore depends upon the construction of the memorandum in the light of 
the surrounding circumstances (t) and ifit is loosely worded the distinction is very dp*. A 
good illustration is the leading case of Ktdamath Dutt v. Shamloll Kkttiry (/). Shsnfcerlal 
had advanced Ra. 1,200 to the borrower who deposited the title deeds and exeogted the 
promissory note for the amount. On the promissory note ho made the following endorse- 
ment: “ For the repayment of the loan of Ra. 1 ,200 and the interrat due thereon of the within 
note of hand, I hereby deposit with Shamloll Khettry, as a collateral security by way of 
equitable mortgage title deeds of my property." Sir Richafd Couch in giving judgment 
pointed out that if there had been no endorsement at all on the promissory note there would 
have been a complete equitable mortgage and that the endorsement was merely a recital of 
the foct of the deposit from which the contract of mortgage is inferred so that though the 
writing was not registered there was a valid equitable mortgage. This case may be con- 
trasted with Bhairab Chandra v. Anath Nath De (g). The defendant had mortgaged his 
house to the plaintiff and had delivered his title deeds to him for the purpose of that 
mortgage. He then topk a fresh adVanoe of Rs. 1,500, executed a promissory note for that 
amount and on the same date sent the plaintiff a letter in these terms : M For the payment of 
the sum of Rs. 1,500 with inter*/! I have borrowed from you on a promissory note of date, 

I hereby put it on record that the title deeds re my premises already deposited with 
you shall be held by you as collateral security.*' It was held that the letter constituted 
the mortgage contract and that it was inadmissible for want of registration. The distinc- 
tion between the two cases lies in the foct that in Kedarnatk'u ease the loan and deposit 
were oompleted irrespective of the endorsement, while in Bhairab Chandra’* os ee there was 
no oompleted contract of mortgage before the letter passed and it was by the letter that 
the deeds were made security for the fresh loan. Indeed in all cases in which a deposit 
is made by a letter whieh explains why the deeds are deposited the letter must be regis- 
tered, for there is nothing but the letter to connect the deposit with the debt {h). Cases 
cited in footnote (t) are instances in which registration was hold to be necessary and 


(d> 

(«) 

(/) 

(r) 

<*) 


<*) 


(1931) 54 Mad. 267, 264, 68 I.*. 66, 131 
l.C. 328, (*8i) A. PC. 36. 

Ram Rolan v. Mi. Sow Kumari (1938) A.C. 
823; Ebrukim Boot v. Official Trusts# 
(1987) A.C. 741 ; Rom Sarup v. Shiv 
Dapai (1940) A.L. 286. 

(1873J 11 Beng. L.R. 406, 406, 20 W.B. 

(1980) 24 Cal. W. 5. 609, 67 1. C. 686. 

Dwarksmatk Mittsr v. 8. Mi. Sara! Kumari 
(1871) 7 Beog. L.R. 66: Japgamadkam 
v. Ojjkiat Assignor (19 si) 60 jS5Tl5. 
309, 129 I.C. 814, (*31) AJL 124: 
BBsri Ohm* v.‘l Wdrojuim (1917) 4& 
Mad, 647, 84 IX. 868; Ahsar Chatty v. 
JagmmOUm (1988) 84 Mad. L.J. 109, 

losixTSi. 

Ganpatw. Umji (1879) 3 Bom. 312 ; Bshrmn 
v. i Sorobji <1914) 38 Bom. k 872, “ 

LC. 140; Cfor “ “ 

u Brno. UL 

A.B. 440: Er, 

(1084) 47 MOd. 


v. Yitksldas (1982) 
00 IX. 

% IxuSTru) 


A.X. 847 ; Hubiamaaiau 7. htUk m m 
<1828) SO <M. 838, 80 I.A. 77, 71 1.0, 
080, ('IS) A. PC. 80; JfeiMo CM* 7. 
fcOmO i w i ii— I (1010) 81 XAd. Ml. 
387, 88 1.0. 804 ; Naft mam T. MOW 
(1088) 08 l.C. 487, (*M) A M. 7«; 
Aruatch at hm Ohrttg v. Jng m nat ha Pittat 
(1020) 08 I.C. 872, (’88) A.M. 1188; 


(1010) 24 C*l. W. M. 800, 81 l.C. 888; 
ShaUmdraaatk 7. Bat s But Mara (1088) 
80 Cl. 880, 1*7 l.C. 800, (‘82) A.C. 888; 
National Bank ,/ India 7. Nattr Co. (1082) 
24 BOW. L.E. 748, ISO 1 JO. 748, (’81) 
A.B, 401; Strokim Baji 7 . QfMW 
Tnutet (1037) A.C. 741; Mmnatt 7. 
Bart Shaakar (1828) A.C. 808 <18 27) 
2C.I.SM, ITS I.C. htt, AttflMtottappMl 
by Uw Prhr y OmmR- la 88 I.A. 184 
(tahaum. Bart Baatfg: r. BrSarnatk)-, 
JCriahaa Bmaat 70 Qaartaam III#®) iK 
*18, (1816) X.W.X. 287, IttM. 182; 
Mam Barn 9 7. St* -,J| §* (1*40) 
AX. 282.* . 
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thons oited In footnote//) are instances In which registration was hed to be not 
- netMeiy. 

Limitation for suit on mortgage by deposit of title deeds.— The period of 
limitation Is 12 yearn : see art. 132 of the Limitation Act as amended by Aot 21 of 1029. 

Transfer Of equitable mortgage.— The transfer of an equitable mortgage foils 
under see. 54 and requires a registered instrument (Jfc). 


Anomalous mortgages.— Before the amending Aot of 1929 the definition of 
anomalous mortgages was embodied in sec. 98 and it excluded mortgages which an a 
combination of a simple mortgage and an usufructuary mortgage, or of an usufructuary 
mortgage and a mortgage by conditional sale (i). Under the definition inserted 
as clause (f) of see. 58 it is a mortgage whioh does not foil within any of the other five 
classes enumerated. The definition therefore includes simple mortgages usufructuary 
and mortgages usufructuary J>y conditional sale in the term anomalous mortgage. Even 
before the amendment these combinations of the simple forms were sometimes described 
as anomalous mortgages (m). 


Anomalous mortgages take innumerable forms moulded either by oustom or the 
caprice of the creditor — some are combinations of the simple formspothers are oustomary 
mortgages prevalent in particular districts, and to these special incidents are attached by 
local usage. Such are the kanom, otti, and peruartham mortgages of Madras and the san 
mortgage of Gujerat {»). #* 

• 

Simple mortgage usufructuary— This is now one class of anomalous mortgage, 
and it is a combination of a simple mortgage and a usufructuary mortgage. The mort- 
gagee is in possession and pays himself the debt out of the rents and profits and there is 
also a personal covenant with an express or implied right of sale* The property is only 
collaterally pledged as in the case of a simple mortgage, bnt the mortgagee is given the 
usufruct of it either by allowing him to take the rents and profits or by giving him a lease 
for a fixed period. Instances of such mortgages are the cases cited in the footnote (<>)• 
The Bombay case of Amarchand v. Kila Morar (p) is a typical simple mortgage 
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Moung (1886)18 Cal. 822; 
v. Eastern Mortgage, etc., Co. 

v.Merttf (1917) 


o Ifowng v. 

Qokul Data 

(1006) 88 Cal. 410 ; Esther y t 

25 Cal. L.J. 160, 87 I.C. 117 iBoripoda 
v. At ath Nath (1918) 22 Cal. V. N. 768, 
44 Lfi. 211; vadamalai v. Subramania 
(1028) 71 1.C. 180, C28) A.M. 262 : Umrao* 
frotional Bon* (1021) 


Singh v. Punjab National Bank (1021) 8 
Lah. L.J. 447691.0. 578. (’21) A.L. 274 : 
Motiram v. Bharat National Bon* (1021$ 
8 Lah, L.J. 878, 67 1.0. 421, (’21) A.L. 
268 ; Bhutan Mohan v. Co-operative 
Binmuthan Bank (1026) 20 C.W.N, 784, 
88 I.C. 866, (’26) A.O. 078; Kriehn 

v. Po uausud as t Aim (1024) 47 Mad 

84 1.0. 620, (’24) AM. 647 ; Mo Mi Bye 
v. & *. M. M. n. M. Chettu Firm (1026) 8 
Bans. 448j 01 1.0. 6 mT7’26) AB. 10; 
uarantkasu 


, , 

__ (1027) 81 

Oil. W.K. 708, 108 1.0. 871, (’87) A.O. 
688 ; Bamakrishna v. Beewiiu (1087) 68 
MM. t J. 170, 108 1.0. 84, Chi) AM. 
1146; TgabaH v. MM (1082) 86 
&L.B. 0 STcim A.8. 78 ; S un dasa e h a riar 
v. N aray an a Ayyar (1081) 68 LA. 68, 
64 Mad. E5L 86 Cal. wir. 494, 68 (Ml. 
•LA 806, 181 I.C. 888. ftU AFC. 86; 
^ ^ Top dhemdhrty. Mohtn- 

10 Ori. 781, 86 
668 , (*88) AO. 


! 8080 ?* m 

680 ; Chettg 


11 ! 

807 ; Must 




<*) 

(0 

(m) 

<») 

(o) 


(P) 


Northern India (1088) 141 I.C. 641, (*83) 
A. Pesh. 85; Central Bank v. Jawdhir 
Singh (1086) A.L. 66; Bom Baton v. 
ML Sew Kwnari (1088) A.C. 828. 

Blumalai v. Balkrishna (1021) 44 Mad . 
066, 068, 60 I.C. 168, (’22) AM. 844. 

Narsingh Partab v. Mohammad Yaqub 
(1020) 4 Luck. 868, 66 LA 200, 116 I.C. 
414, (’20) A.PC. 180. 

Motiram v. Vital (1889) l8 Jtom. 00 F.B. ; 
Tashvant v. Vithal (1806) 21 Bern. 267 ; 
Amarchand ▼. Kila Morar (1008) 27 
Bom. 600. ^ , 

See other instanoes. Chadummi v. Bani 
Nadi (1048) AA. 887 F.B.; Sureeh 
Chandra v. Jadas Chandra (1040) AC. 
872, 180 LC. 806 ; Mir Singh v. Baghudr 
Singh (1080) AA. 616. 

Norm v. B eate n (1898) 16 Mad, 885; 
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21 AIL 4; Sitakamt V. MMs (18M) 
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Mffrdetiiacy. The mortgagee was pot in pomemta and anthoriaad to latata 
till payment of the mortgage money ; there waa a personal covenant to pay and an i 
that the debt waa recoverable {nan the mortgaged land and from the mortgagor personally. 
This waa wrongly described in the judgment as. an anomalous mortgage (f). though wader 
the present Act it is an anomalous mortgage. In a simple mortgage usufructuary the 
mortgagee may sue for sale though merely m usufructuary mortgagee he ooukl not have 
done so (r). The case of Naretngh Pariah v. Mohammad Yaquh («) is an instance of a 
simple mortgage usufructuary, and the Privy Council held that its character as such was 
not affected by the fact that the mortgagor had reserved the right to act as managar and 
to enhance the rente of the property given into the possession of the mortgagee. 

It has been said that the right of sale is not to be implied merely from the personal 
covenant to repay (0* But usually the personal covenant is held to have this effect (it). 
In Jag Saku v. Met. Bam Sakhi (v) the Court quoted with approval the following passage 
from the judgment in a Calcutta case (tr) : “ It is well settled that where an instrument 
of mortgage gives a right to possession and also contains % oovenant to pay, thus 
presenting a combination of a usufructuary and a simple mortgage, the two rights are 
independent and the mortgagee may sue for sale although he may have given up 
possession aqd the right accrues immediately after due date is passed.' 1 


Again, a simple mortgage usufructuary may be primarily a simple mortgage with a 
right to take possession in oase of default superadded. In such a case a suit for sale is 
always permissible (x). Jn Deputy Commissioner of Rat Barelli v. Lai Rampal Singh ty) 
there was a mortgage of a village for a Bum payable within a certain period by instalments 
with a provision that the mortgage! should take possession in default of payment, but the 
last clause of the deed was as follows Should on the expiration of the term of this 
instrument any money remain due, then, till payment thereof, possess i on will continue 
according to the terms herein set out. If I do not accept this then as soon as the breach 
of promise occurs, they will at the end of the year realise the whole amount of instal* 
ment by sale of the villages." The Privy Council construed the documents as a whole 
as a simple mortgage usufructuary, the mortgagee having an absolute right to take 
possession and to sell if the mortgagor objected to the application of the rents and profits 
to reduction of interest. 


In Jawakir Singh v. Someshar ( 2 ) there was a mortgage with possession and 

(1) a stipulation for interest and the appropriation of the usufruct to the Interest and 

(2) a clause that if the rent and profits do notP cover the interest the mortgagor would 


<f) See the criticism in Srinivasa v. Radha* 
Jkrithnam (1916) 68 Kid. 667. 22 1. 0. 64. 
(r) Jugal Kiehare v. Ram Sahai (1886) A.W.N. 
212 ; Umrrno v. Valiutlak (1888) A.W.N. 
171 ; Ram on a v. Oaruta (1891) 14 Med. 
232 ; Sivakaad v. Qopala (1894) 17 Wed. 
1S1 ; Jefar Busan v. Ranjit Singh (1899) 
21 AIL 4; Aanat v. Ram Harm (1808) 
80 AH. let: Cmmtaman v. Dulari (1010) 
7 AO. ImJ. i087. 8 I.O. 670 ; SsttamMat 
v. Rrishnahkat (1910) 84 Bom. 462, 7 1.0. 
446 ; Pida AH v. IsmaUft (1000) 6 Bag. 
L.R. 20, 6 X.O. 701: Rmn AMmrnn v. 
Oktdam Smalm (1088) 8 back. 100, 
141 g.C. 464, (*88) A.0. 26. 

<•) (1220) 4 Lock. 068, 68 IJL 886, 118 1.0. 
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(0 Maskt Sam v. Mr Ml (1908) 28 All. 
167 ; Krishna v. Barit 1*8) 10 Soft. UL 
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YasUpm) 141 1.0. 89& AJL 161 ; 
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nam, supra : Paras 1 Pandag v. Msahatam 
Mahlo (1007) 6 Old. LJ. 148. # 
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&W(f) make good the defidenoy out of hi« own pocket The Privy Counoll held that und®* the 
latter danse the mortgagor wae personally liable to the mortgagee for principal and 
SW' interest. 

In Panaganti Rammayanimgar v. Maharaja of Venkatagiri (a) the mortgage wae with 
possession with covenants to pay both principal and interest and there was a contem- 
poraneous lease of the mortgaged property for a rent equivalent to the interest and the 
lease made the rent a charge on the property. The Privy Counoll oonstrued the 
✓ mortgage and lease as one transaction of anomalous mortgage of the type simple 

mortgage usufructuary and held that the assignee of the equity of redemption was 
entitled to a decree for redemption of both the mortgage and the charge. 

Mortgage usufructuary by conditional sale.— This is another composite 
mortgage which is now classed as anomalous. The mortgagee is in possession as usufruc- 
tuary mortgagee for a fixed period and if the debt is not discharged at the expiry of that 
period he is a mortgagee ty? conditional sale (6). He has therefore a right of foreclosure. 
A typical instance is a Madras case (c) where the mortgage was with possession, the 
usufruct to be set-off against interest and the principal to be repaid in five years 
and if not paid the mortgage to work out into a sale at the expiry of twenty 
years. The Privy Council case of Abid Husain v. Kanin Fatim^ (d) is another instance, 
i! for there a usufructuary mortgage was consolidated with a subsequent mortgage 

.by conditional sale. Sita Nath v. Thakurdas (e) was also a case of a usufructuary 
mortgage for a fixed , period with profits in lieu pi interest, with a condition that if 
the principal was not paid at the end of the period the mortgagee was to have a right 
of foreclosure. t * 

In some oases a usufruotuary mortgage has a time limit and a condition that in default 
of redemption the property shall be sold for the amount then due. Tn such a ease the 
stipulation for sale is invalid as a clog on the equity of redemption (/). But before the 
Privy Council decision in Mohammad Shear Khan v. Seth Swami Dayal (g) that the doctrine 
of clog on the equity of redemption applied to all mortgages, such mortgages 
were sometimes wrongly olaseed as anomalous. Thus in a Madras case (h) the term 
of the mortgage were as follows: — “Within these limits a house site together 
with a thatched house thereon we have mortgaged — that is we have kept it as a 
possessory mortgage and have received Es. 10 from you. So having paid the principal 
sod interest pertaining to these ten rupees within the end of a year from the said date 
we shall take possession of our house and site. If we do not act accordingly to the said 
condition we shall quit the land and house as if this is a sale.” This was construed as 
an anomalous mortgage but it is clear that it was a usufructuary mortgage and that the 
qpndition as to sale was void as a clog on redemption. This was so held in another very 
similar ease (a). 

Customary mortgages. — Customary mortgages are mortgages to which speoia 
incidents are attached by looal usage. Thus otti and Kanom mortgages cannot be redeem- 
ed before the expiry of twelve yean in the absence of a special agreement to ibhe 


(a) (lW7)^MadL 1M, 64 I.A. 68, 100 l.C. (/) CheUabuUi Naieie* y . ^Vengappa ,(1026) 


(6) Ram Stand v. Samigappanagakan (1882) 
4 Mad. 170, 188 ; Gtirwor Singh v. Thakur 
Narain (1887) 14 Cal. 780, 787: Mokini 
Mokm v. Sand (1026) 86 1.0. 868, (’£6) 
• A.O. 862. 

(«) rmWnartM v. Appal*? (1021) 

41MMUL.J. 668, 68 1.0. 717, (*21) A.M. 

M> (1M» « £}• 61 JU. W7. 80 l.C. 1019. 

(«) (UuWftt. 448, 63 &0. 483. i-j 
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ANOMALOUS MORTGAGE 


«**»!?(/)' The eftt-toUsr hi* a light of pfe-emptkm (A). The £***» partakes of the 
ebasaeter ofa mortgage and a learn (I). A pmmthm mortgage to redeemable far the 
market value of the had at the time of redemption (m). 

Other anomalous mortgages* — Other anomalous mortgages are T my varisd* 
Some are usufructuary mortgagee with a oovenant to pay (a ) or with a time limit hat which 
do not fall within the dam of simple mortgage usufruotuary beoaaae neither the oovenant 
nor the time limit imports a right of sale. Instances of suoh mortgages are a 
mortgage with pomemkm for three yearn the land to be redeemed without payment 
at the expiry of that period (o) or a mortgage with posee— ion for four years, the mortgagee 
to credit the rents and profits first to interest and then the balanoe, if any, to principal arid 
the mortgagor to pay the deficiency at the end of the term (p) ; or a mortgage with posses 
sion for ten yean the rent and profits to be in lieu of principal and Internet 
and the mortgagee's right to oease at the end of the term (?) ; or a simple mortgage 
repayable in three years* time but with a condition giving the mortgagee power to 
foreclose at any time if a creditor brought a suit against tip mortgagor or attempted 
to attach his property (r) or to obtain proprietary possession of the mortgaged property 
by bringing a suit for a decree for foreclosure (*). 


Other instances of juomalous mortgages are a mortgage where poseemkm was only 
partly given and there was no personal covenant to pay (0 ; and a mortgage which 
combines the dements of a 'simple mortgage, a usufructuary mortgage, and a 
mortgage by conditional sale (*). Jn the case last dted there was a mortgage for 
three years; in default of redemption at the end of that term the mortgagee 
to be in possession for four yeare # and to take the rents and profits in lieu of interest I 
in default of redemption at the end of four years the mortgage to work itself out into a 
sale. In a Rangoon ease (v) a mortgage with a covenant to pay interest but no covenant 
to pay principal was treated as an anomalous mortgage. It is submitted however that 
the covenant to pay interest implied a covenant to pay principal But the report does 
not disclose the terms of the deed. In another anomalous mortgage (w) the mortgagee 
was to have possession and appropriate rents and profits towards the satisfaction of a 
certain rate of interest ; the mortgagor was to redeem within eight years and in default 
the mortgagee was to have the right to recover the total amount through the Court by 
sale of the property mortgaged and by sale of the other property of the mortgagor* 


Attestation. — An anomalous mortgage deed requires attestation (*). 


Sub-mortgages.— -As already explained (?) the interact of the mortgagor and of the 
mortgagee may each be the subject of assignment either absolutely or by way of security* 
The mortgagor may assign his equity absolutely to a purchaser or he may make a second 
or puisne mortgage of his equity of redemption. The mortgagee may also as sign kfc 
interests absolutely to a purchaser or may make a sub-mortgage of his mortgagee's interest. 
Hie rights and liabilities of puisne mortgagees am dealt with in seos. 01 to 04. The Act 
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dom not, however, dad with subiorigeges. A sub-mortgagee does nob stand 
in a higher position than the mortgagee.. He is bound bp the state of 
aooounto between the mortgagor and mortgagee (s). An assignment of the mort- 
gagee's interest either absolutely or by way of sub-mortgage is a transfer of 
immoveabfe property tad requires registration (a). See note “ Debts ” under see. 8. 
A sub-mortgage being a mortgage requires attestation <6). 

Under see. 3 a mortgage debt is not an actionable claim and the transfer is not 
subjeet to seos. 180, 131 or 132 of this Act. * 

In England although a mortgage debt is a chose in action yet the assignee of a 
mortgage debt is in a stronger position than the assignee of an unsecured debt. The 
law on this point is summarised by Sterling, L.J., in his judgment in Taylor v. London and 
County Banking Company (c) as follows : — 

“Although a mortgage debt is a chose in action, yet, where the subject of the 
security is land, the mortgagee is treated as having “an interest in land*' and 
priorities are governed by the rules applicable to interests in land, and not by 
the rules which apply to interests in personality. 1 ' 

The reason is thus stated by Sir William Grant in Jones v. Gibbons (d) : “ a mort- 
gage consists partly of the estate in the land, partly of the debt. So for as it 
conveys the estate the assignment "—that is of the mortgage— “is absolute 
sad complete the moment it is made according to the forms of law. 
Undoubtedly it is not neoessary to give notioe to the mortgagor, that the 
mortgage has been assigned, in order to make it valid and effectual. The 
estate being absolute at law, the debtor has no means of redeeming it but by 
paying the money* Therefore he, who has the estate, has in effect the debt ; 
as the estate can never be taken from him except by payment of the debt." 

So in a Bombay case (e) the sub-mortgage was in 1806 and the mortgagor 
without notioe of the sub-mortgage made a final payment to the mortgagee which 
discharged the mortgage in 1000. The payment was held to be valid as against the 
sub-mortgagee and the fact that the sub-mortgage was registered did not imply notioe. 
When a mortgagee sub-mortgages his mortgage to another person without the knowledge 
of the original mortgagor, and the original mortgagor pays off the amount to the mort- 
gagee the sub-mortgagee's rights against the land are extinguished. The sub-mortgage 
is only good to the extent of the amount due on the mortgage and the payment of the 
mortgage debt extinguishes the sub-mortgagee’s security (/). But if the original mort- 
gagor has notioe of the sub-mortgage he cannot dispossess the sub-mortgagee without 
redeeming him (g). 

c Again,, as sec. 132 does not apply, the assignee of the mortgage debt is not under 
that section subject to all the equities to which the assignor the mortgagee was subject. 


<#) BhagwtH Prasad v. DuUan Singh (1989) 
‘ ‘ . 719. 


(*) Pmumal Ammal v. Pcmmal (1921) 44 Mad. 
190, 61 1. C. 461, (*21) A.M. 187: Official 
Receiver ▼. Ldkshmm <1921) 41 Mad. L. J. 


India (1985) 62 1. A. 116, 
1.0. 748, CBS) A.P0. 106. 


<•) 


C21) A.M. 187: Official 
an <1921) 41 mSmI. L.J. if) 
(*21) A.m. 681 ; Bank 


468^66 X. 0. 762, I 

Si 2 PW n» i.o. mi; mu.i«; 

on app. Jhmmp BH mur r. Btrnhot Upper 
' ■' 1985) tt I.A. US, S7 All. 814, US 


(t) ' WWm irnOM Utm ▼. Bank of Bmtol 
(198g Mttl. W. M. 179, 88 1.0. MS,('SS) 

■ («) (1991)9 Chi 991,954. 

m (UM) 9 T* fc 407, «10.i 


Rotfi r. SUM Fopo Mta (im) 
89 Bom. 199; el. Smith v. JfarataU 
(1981) S Mkd. 476 ; Inn Uni Scmtkuop- 
Mt Thtm (1880) M Oh. 0.178. 

Ummt Sh m ▼. U P. (1987) 6 Bug. 749. 
106„I. o. 


v. SgaPo JH4n (It 
— >1; V( ^' 

l*d. S _ 

StSSA. 

L. XolST 46 1. C; 769. 


V. 

Vo “ 

: l. 
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So in a Mftdfftt case (A) the Court refused to allow us against the amignee of ft mortgage 
ft right of equitable set off which would have been available against the mortgagee. 

But although the assignee is not subject to the equities available against the 
assignor still he takes subject to the liabilities of the mortgagee and obviously the 
transfer by the mortgagee must be subject to the rights of the mortgagor (♦). Covens 
Hardy, J., in the case cited below (j) said — “It is well settled that where a mortgage is 
transferred without the privity of the mortgagor the transferee takes subjoot to (he state 
of account between the mortgagor and the mortgagee at tho date of the transfer: 
Mathew* v. WaUwyn" (Is). This rule was applied in a case where the mortgagee 
retained the mortgage money and undertook to apply it to the payment of debts of the 
mortgagor. The mortgagee only utilised part of the money for that purpose and 
assigned the mortgage to a third person. The mortgagor was obliged to pay the rest 
of the debts himself and then sued the mortgagee in damages for the de6cit. The suit 
was decreed against the mortgagee ; and as against the transferee who was a party to the 
proceedings, the Court made a declaration that if the mor^agee do not pay tho sum 
which may be due to the mortgagor on account of the money which the mortgagee (ailed 
to pay, the mortgage in tho hands of the transferee will he good only for the amount 
actually paid for the mortgage with interest (l). 

As the transfer is f ubjeot to the rights of the mortgagor, it follows that If the mort* 
gage is void the sub-mortgage is also void. Thus in an English mortgage when a mort- 
gage was void on aocount of champerty the sub-mortgago was also void (m). But when 
ft minor obtained a decree setting asitjp a mortgage by his guardian and did not make the 
sub-mortgagee a party it was held that the sub-mortgagee's rights were not affected (a). 

As regards the debt the mortgagee has been said to be very much in the situation 
of a surety for the sub-mortgagee because even if he is unable to recover his debt from 
the mortgagor he is liable for what may not be recovered, to the sub-mortgagee, and thv 
sub-mortgagee cannot restrain the mortgagee from recovering the mortgage debt and 
at the same time hold him liable for the sub-mortgage debt (o). 

The mortgagee may effect an equitable sub-mortgage by deposit of the mortgage 
deed(p). 

The rights of redemption and sale in the oase of successive mortgages are dealt 
with in sec. 94 but the oase of a sub-mortgage has been omitted. 

If 


A mortgages to B 

# B sub-mortgages to 0 

then as between B and C the rights of redemption and of sale or foreclosure an thv same 
as in a mortgage, B may redeem 0 and C may foreclose or bring to sale B without making 
A a party ($). The aubject-matter of this mortgage are the righto of B as existing at tfaf 
time of the sub-mortgage. 

If A sues to redeem B f he must make 0 a party, for 0 is interested in the mortgage 
security as assignee of B (r). 


(5) 

<0 


(1917) 


ttfa Am or v. - 
40 Mad. 688, 84 


1.0. 859. 


C hkmapm Bamdm v. Chidambaram Chotti 
gWOfYltod. 812^ 8m note " Mortgage 


ra. 188 pc it. 

Warn «jrtosfc£L900) 1 Cft. 788. 

If MsSflf.*’ 

\ v. Tartar (1811) 15 
Mattel v. Jfa§ 

160,188 i.C. 

AM.m. 



u 


(p) GoM Data v. Bottom Mortgage and Aptntp 
“ i (1906) 88 Gal. 410; Mam t# 
v. M. It, ChtUyar JPim (1986) 
784, (1986) A.ft. 866. 


OhtUi 


U) 


(ri 


Themag 

164135. 


Somotkwar v. Nartmbhai (1911) 18 _ 
L.B. 90. 9 1.0. 765; 06*4*5 V. “ 


44.A, WV. w I.v, wpwn ▼. rmwmmmf 

(1988) ii Boat. t.i. 911, 68 1.0.141, 
(*28) A.B. 484. * 


Venkaioratacmi A\ 
101 l.C. 788, 

W.WISJS ffi. 



*<# 
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H B sum to foreclose or brings to safe A then be, B, must make 0 a party for th» 


Again C may foreclose or bring to sale A , and if he does, he must make B a party, 
for B is interested in the* equity of redemption as assignee of A . The authority for thie 
fin England is Hobart v. Abbot (*) and the form of decree is given in seo. 12, Chapter 4T 
of Seton on Decrees. The Indian Form is No. 11 of Appendix D of the Code of Civil 
* Procedure, 1908. 


Narayan Vithal v. Oanoji (t) is an instance of a suit for redemption of land which* 
# has been sub-mortgaged by the mortgagee,. Sir Charles Sargent, C. J., said “In the 
case of a derivative mortgage or sub-mortgage the judgment directs an account of what 
is due to the original mortgagee or his assignee, and then of what is due to the derivative 
or sub-mortgagee ; and that upon payment to the latter of the sum due to him, not 
exceeding the sum found cjne to the original mortgagee, and on payment of the residue 
if any, of what is due to the original mortgagee, both of them shall reconvey to the mort- 
gagor.” In a later Bombay case (u) a suit for redemption of a mortgage which had been 
sub-mortgaged was rightly dismissed because the deceased mortgagee’s legal representatives 
had not been made parties. The judgment, however, says that there is no privity, 
between the mortgagor and the sub-mortgagee. This is not ooireot for there is privity 
of estate as they each have rights in the same property (v). The Rangoon High Court 
has, however, held that the right given to a sub-mortgagee is in default of payment 
to sell the interest mortgaged to him and to sell it through the jnedium of a court. He 
has no privity of contract or privity of estate with the original mortgagor (tv). 

Muthu Vijia Baghunatha v. V enkatachallam ( x ) is an instance of a sub-mortgagee 
bringing to sale the interest of the mortgagor. This right was admitted by the Allahabad 
High Court in the Full Bench case of Ram Shankar Lai v. Qanesh Prasad (y). It had 
been previously denied by the Allahadad High Court (z) owing to the erroneous inter- 
pretation put upon the word “property” as actual physical objects and not including 
rights to and in physical objects. Indeed under this construction there could be no 
such transaction as a sub-mortgage ; but the Allahabad Court had not carried their 
doctrine to this extremity, for it had held that when the mortgagee acquired the equity 
of redemption such accession enured for the benefit of the sub-mortgagee (a) and that 
a sub-mortgagee was entitled to redeem a prior mortgagee (6). 


Mortgage Of moveable property.— The Transfer of Property Act refers to mort- 
gages of immoveable property (c) and the Indian Contract Act refers to pledges of move- 
able property. But.neither A ct deals with mortgages of moveable property. A mortgagee 
of moveable property is entitled to a decree for sale just as much as a mortgagee 
of immoveable property (d). A mortgagee of moveable property, if in possession 
has a right to sell the property without the intervention of the Court, if 


<«) (1781) 2 P. Wins. 642. 
(0 <1891) IS B 


, _j Bom. 602, 698 followed In Qokul 

Das v. Debi Prasad (1006) 28 All. 688 
Vsngatman Chsttiar 6 Sons v. Rama* 
stoami (1948) A.M. 498, (1948) 1 M.L.J. 
862. 

*adaaya v. Baji (1896) 20 Bom. 549. 

See the criticism of this case by Subramanla 
Ayyar, J., In Muthu Vijia Rashmatha v. 
Vrn hirnMimm (1897) 20 I fed. 85, 89. 
(w) Mmm Fo t v. tfa Mgm (1986) 167 I.C. 449, 

<») (1897) 20 kid. 85: CMa Ram v. WaHdad 
(1W0) PJL SI f'.B. 


n 


(y) (1907) 29 AU. 885 V.B. See also 
Vsngamnm*s east, supra . 

(*) Qanga Prasad v. Ckwmi Lid (1806) 18 Ag- 
118: Misri Lai v, Abdti Am/s (1902) 
A.WjT. 216; Ram Jatan Mai v. RamhU 
Singh (1905) 27 All. 511. 

(«) AjadM a Prasad v. Mm Singh (1908) 25 
All. 46. 

(») ta Mm r.Ner (1,06) 87 AH. JW. 

'■'■'trfS.ru'tftt: “• 
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«ft«r proper notice the mortgagor fails to repay the mortgage money (*). But S* 88 (f) 
tWfiray of p osse s s ion Is not necess a ry to constitute a mortgage of moveable 
property* and a hypothecation of moveable property though not aooompaaied with 
delivery of possession is vaild and recognised in Indian law (/). As a transfer of 
moveaMe property is not complete without delivery of possession, such hypothecations 
badfe boon described as creating an equitable charge (g). For the same reason a mortgage 
of moveables is liable to be defeated if the mortgagor in possession sells the goods to a*' "H 
bona fide purchaser without notice (h). On the same principle a mortgagee of move- 
ables without possession has been postponed to a subsequent mortgagee with pomemlon 
and without notioe of the first mortgage («). As between two mortgagees of moveables ^ 
both without possession the mortgagee who came to court first has been given priority * 
on tiie principle qui prior eat tempore potior eat jure (j). As between a mortgagee of 
moveables without possession and a judgment creditor of the mortgagor it has 
been held that the judgment creditor does not get priority over such a mortgagee 
merely by filing his application for attachment and that if the jsortgagee takes poeaemkm 
before actual attachment, the judgment creditor gets no prior rights (k). In some cases* 
however, it has been held— it is submitted incorrectly— that the mortgage will prevail 
against a bona fide purchaser without notice (/ ). The preference given to 
the innocent purchaser is sometimes put on the ground of prevention of fraud and in 
Naraaiak v. VenhUaramtah (m) the Madras High Court said—* 1 When goods are left in 
the possession of the mortgagor, a wide door is left open for fraud, and when the equities 
between the innocent purchaser and the mortgagee have to bo weighed, the preponder* 
anoe must be given to tl$ purchaser, Ifor the mortgagee has by his omission to secure 
possession of the goods facilitated the commission of the fraud/ 1 In England mort- 
gages of chattels are generally goveftied by the Bills of Sales Acts, 1878 and 1882 as amend- 
ed by the Acts of 1890 and 1891 which contain stringent provisions designed to protect 
creditors and prevent fraud. 


No particular formality is necessary in India for the creation of a security on moveable 
property and a parole mortgage of goods is vslid. Order 34 of the Code of Civil Prooeduie 
does not apply to a mortgage of moveable property and so 0. 34, r. 14 does not enable a 
mortgagee of moveable property who has obtained a personal decree for the mo rtgage 
money to sue afterwards on the mortgage (»). 


(«) In re Ahmed Alimahomed (1032) 34 Bom. 
L.B, 1308, 143 I.C. 6ft, ('33) A.B. «18 ; 
Deterges v. Mmm Clark A Co. (1008) 
1 Ch. 670 C.A. 

</) Doom v. Richardson (1871) 8 N.W.P. 64; 
Sham Sundstr v. Cheita (1871) 3 ff.W.P. 
71 ; Ko Rywdnce ▼. Ko Koung (180ft) 6 
W.B. 180 (mortgage of floating top of 
timber) ; Reference (1885) 8 Mad. 104 
F.B. (mortgage of a coffee crop) ; Shiv- 
▼. Dhmi (1003) 4 Bom. L.B. 677 


(mortgage of buUocta) ; Shrish Chandra 
v. Mwegri Bam (1006) 0 Cal. W.N. 14 ; 
Damodar v. Atmamm (190ft) 8 Bom. L.B. 
344 (mortgage of a Ashing boat) ; In the 
mailer of Ko Shway Aung v. Strong Start 
A Co. (1804) 21 Cal. 341 (mortgage 
of paw boats): in the matter of 
Ambrose Mammon (180ft) 33 Cal. 602 
(mort|Meof stoekto trade); f 
v. BhesXyam (1003) 36 Mad. 400 , 
Rhomemee v. Ahmed Bemad (1988) 

5 Bu«. ess. loo i.c. w, c») ajl td 

(mortgagee? stock In trade); Men 
v. VH&a (101ft) 18 Bom. 1!*. 087, 87 


A.M. 989, (1948)2] 
466, (1040) M.W.W. 


466; 


m,mi 


(g) In the matter of Ambrose Su mmer s (1008) 
23 Cal. 602. 

(hi Srearam ▼. Bammireddi (1018) 86 Mad. I#J« 
460. 47 I.C. 07ft ; Sanhufi v. Ckhrnd 
(1011) 7 Nat. L.B. 73, 10 I.C. ftftO; 
Monetise PaUanlee v 8. A . Ma g m a 
Chatty (1016) 88 I.C. 462 ; Backer Kham- 
tanae v. Ahmed Bemad (1928) 6 Bang? 
038, 10ft I.C. 866. C28) A.B. 28 ; DayaOi 
PragH v. Karachi Electric Supply Corpora* 
tion( 1030) 190 l.C. 700, (1940) A.B. 177. 

(0 The Cooperative Hindustan Bank v, 
Surmdm (1031) 3ft Own. 888; Mmmehan 
Mukherii v. Kesrtebmd OntqM a nd 
(1086) oZ Cal. 104ft; Mooea AMM Habib 
v. Maemg Tm (1031), 0 Bang. 181 

(J) BibhuH Bkueem v. Baidya Hath (1038) 40 
C.WJf. 636. . . . . 

(2) Manmehm Mutherjee v. Keeriehand 
0986) 08 CM, 104ft. 

(/) Sham Bandar v. CheUn mm I W*. 
71 ; Be Kgmtnee v. Ke Homy (1808) 6 
W.B. 188. 

(m) (1019) 43 Mad. 60, 47 1 8007ft. 
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V ::' :,/ S§ t Mortgage of moveables not In existence.— A mortgage of moveable property,. 

$8 (8)9 88 wbiob is to oome into exktanoe in future, has aleo been reoognked. Snob mortgages are 
9 equitable alignments fastening on the property when it oomee into existence under 
the rale in Holroyd v. Marshall (0) and OoUysr ▼. Isaacs (p). Instanoes of snob mart* 
t are mortgages of future crops (q) or of indigo oakss to be manufactured (r) qg a 
a decree (s) or future dues for work to be done (f). Such mortgages cannot be 
enforced against a purchaser for value without notice (ft). It is, however, held 
that a mortgage of profits accruing from year to year from immoveable property 
t.g. profits from a sugar refinery is not valid as it is neither moveable property nor 
goods (t>). 


Pawn or pledge Of moveables.— A pledge is a bailment of moveable property by 
way of seonrity. Possession is given and the transaction involves a transfer of special 
property in the subject of the security. The distinction between a mortgage and a 
pledge is explained by Story in his book on Bailments as follows: 


“A mortgage of goods is at Common Law distinguished from a mere pawn. By a 
grant or conveyance of goods in gage or mortgage the whole legal title passes condition- 
ally to the mortgagee ; and if the goods are not redeemed at the time stipulated the title 
becomes absolute at law, although equity will interfere to compel a redemption. But 
in a pledge a special property only, as we shall presently see, passes to the pledgee the 
general property remaining in the pledgor. There is also another distinction. In the 
case of a pledge of personal property the right of tir e pledgee is not consummated except 
by possession ; and ordinarily when that possession is relinquished, the right of the pledgee 
is extinguished or waived. But in the case of a mortgage of personal property the 
right of property passes by the conveyance to the pledgee and possession is not, or may 
not, be essential to create or support the title." 


In a mortgage there is a conditional transfer of general title subject to being divested 
by a subsequent sale by the mortgagor to a bona fide purchaser without notice. In a 
pledge the pledgee is in possession and has a special property in the goods which he is 
entitled to detain to secure repayment. A subsequent pledge will have priority over a 
previous hypothecation (to). 


59. Where the principal money secured is one hundred 
rupees or upwards, a mortgage other than 
..“SS g* 8 when *° u a mortgage by deposit of title-deeds can be 

effected only by a registered instrument 
signed by the mortgagor and attested by at least two 
witnesses. ♦ 


Where the principal money Secured is leas than one 
hundred rupees, a mortgage may be effected either by a 


(<) (IMS) 10 H.L. Ml. 

ip) (1881) 18 ChJ>. MS; MB, v. Official 
Baeabm (IMS) IS A.O. 888. 

(«) Bam iOmr y. SmU JM (1888) 10 AO. 1M; 
_ ititri JM y. M/ezMar Boat** (1888) 1< 
• 0*1. 262 : Bam Samp v. Moka* Lot (1924) 

75 1.0. 516, (*84) A.A. 699; Balm Ram 
v. (1985) 89 1.0. 410, (*55) 

(f) BsUao Tftmi v. Millar (1904) 91 0*1, 557. 

(«) Mmbm r. Lz Mhmmm <1898)15 Mad. 


Smarm* ▼. Bitaw* (1940) 45 O.WJT. 60 . 
M Hsiam Rook v. Nabadmp 

0 9te)4»aW.K.494. .... ■ . 

- RMtuUm Book v. Smart* 

‘ “ C*L WTU Oil. W.X. 


489. 
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registered instrument signed and attested as aforesaid, or 
(except in the case of a simple mortgage) by delivery of the 
property. 


Amendments. — The words "other than a mortgage by deposit of title deeds** we||^ 
inserted by the Amending Aot 20 of 1020. The amendment makes no change its “ 
the law. 


&«t 


Before the Amending Aot 20 of 1020 there was a third danse referring to mortgsgss 
by deposit of title deeds. This has been transferred to seo. 08. That danss was as 
follows : — 


Nothing in this section shall be deemed to render invalid mortgages made in the 
towns of Calcutta, Madras, Bombay, K&raohi, Rangoon, Moulmein, Banein, Akyab 
and in any other town which the Governor-General in Ogmoil may, by notification 
in the Gcuette of India> specify in this behalf, by delivery to a creditor or his agent of 
documents of title to immoveable property, with in tout to create a security thereon. 


Mode Of transfer. — Besides deposit of title deeds there aro only two ways in 
wbioh property may lfe transferred by way of mortgage, and those are: (1) Registered 
instrument and (2) Delivery of possession. As in the case of sales the first overlaps the 
second, for & mortgage for less than Rs. 100 may also bo made by registered instrument. 
If the principal money gocuied is leal than Rs. 100 a mortgage may be made by delivery 
of possession. But of oourse this would not apply to a simple mortgage, for In such a 
mortgage the mortgagor does nofc^part with possession. A simple mortgage must always 
be registered (x). An oral mortgage effected by delivery of possession is entitled to 
precedence over a subsequent registered mortgage (y) -see seo. 48 of the Registration Act. 


Transfer When complete.— In the absence of a oontraot to the contrary tho 
completion of the mortgage does not depend upon tbo payment of consideration. The 
transfer takes effect on the execution of the deed of mortgage ( 2 ), or where there is no 
deed, when possession is delivered. 


Principal money secured.— These words show that interest is not to be taken 
into account in estimating the amount secured (a). This is also the rule under the 
Registration Act. 

Registered Instrument— In the oase of*a mortgage other than a mortgage by 
deposit of title deeds, if the principal money secured is Rs. 100 or upwards, a registered 
instrument is necessary. The deeds must be— m 

(1) aig#d by the mortgagor, 

(2) attested by at least two witnesses, 

(S) registered. 


Signed by the mortgagor.— The section does not expressly empower the 
mortgagor to sign by an agent as does seo. 123 a donor. But this is implied (6), The 
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signature may be made by means of types or by a facsimile (c) or, it may be a mask 
of- an illiterate person (d). But a literate person cannot sign by making a 
marie (e). 

Attested — The requisition as to attestation was first made by this Act (/). It *fs 
now clear that the requisition applies to anomalous mortgages and this was so 
decided (g) before anbmalous mortgages were included in the definition in seo. 58. The 
word 44 attested ” is now defined in seo. 3 of the Act and as the definition requires that 
attestation shall be by two or more witnesses, the requirement of at least two 
witnesses in this section seems superfluous. 


The definition includes attestation on admission of execution and is retrospective s 
see note 44 Attested ” under seo. 3. The attesting witness must sign in the presenoe 
of the exeout&nt (A) ; otherwise the deed is not validly attested even though the 
attestor did actually witness execution {%). 

If the witness signs before execution of the deed, that is no attestation (j). 


In some cases it has been held that the signature of the Registrar on the endorsement 
of registration can be treated as an attestation (A) ; but this would depend upon whether 
he signed in the presenoe of the mortgagor (Z) and there are decisions to the contrary (m). 
The attesting witness must sign as a witness to execution. When* a Hindu husband signs 
a deed of sale or mortgage executed by his wife to express his approval, that is not an 
attestation (n). Accordingly a scribe who signs the deed as writer is not an attesting 
witness even though he may in fact have witnessed execution (o). Some cases allow 
it to be proved by evidence that a scribe who has signed as a writer did so with the 


(o) Rirmal Chunder v. Saratmmi (1898) 26 Cal. 
Oil (Aoaseofa will). 

id) General Clauses Act, a. 8 (62) ; Oovind v. 
Bhau (191*) 41 Bom. 884, 89 I.C. 61. 

(a) Sadananda Pal v. Emperor (1905) 82 Cal. 
650 [Criminal case]. 

(J Ahmad Rata v. Abid Husain (1916) 88 All. 
494, 48 I.A. 264, 89 I.C. 11 ; JaH Ear v. 
Mukemda Baetia (1912) 89 Cal. 227, 11 
I.C. 884 ; MU Rangili v. Peary Lai (1940) 
A.A. 101, (1989) A.L.J. 1066, 186 I.C. 
515. 

(9) Kanna Kurup v. Sankara (1921) 44 Mad. 
a* 844, 62 I.C. 868, (’21) A.M. 248. 

(A) iMnoit Chandra v. Ikuarath (1929) 56 Cal. 


140 : Ramanathan v. Delhi Bateha (1981) 
60 ICftd. L.J. 802, 181 I.C. 840, (*81) A.M. 
285 ; Vsrdtataram ay ya v. Ragamura (1981) 

* 186 I.C. 848, (*82) A.M. 272 ; Bhikari 

Ch ar m v. SudMr Chandra (1988) 
A.G. 702, 42 C.W.N. 1055, 178 

1*0.992. 

(t) Jadmandm v. Surajdeo (1980) 52 All. 484, 
182 I.C. 87, (*80) A.A. 228. 

U) *Prm Eat A v.Jadu Rath (1905) 82 Oil. 729. 

<t) Veerappan , Subramtmia (1929) 52 Mad. 128, 
116 £c. *6* (’29) A.M, 1 F.B. ; Ram 
Charm v. Bhairam (1981) 58 AS. 1,181 
I.C. 241, (’81) A. A. 101 ; Baradm Praaad 
•*. frMw Otam flttt) 1 M. #00, 
00 1.0. 40S, vny X.r. «0S; Bm» 


nathan v. Delhi Bateha , supra; Venkata- 
ramayya v. Nagamma , supra: Reelima 
Basu v. Joharlal Sarkar (1984) 61 Cal. 
626, 88 Cal. W.N. 768, 151 I.C. 1068, (*34) 
A.C. 772. 

({) Abinash Chandra v. Dasarath, supra; 
criticising Radha Mohan v. Nripendra 
Nath (1928) 47 Cal. L.J. 118, 105 I.C. 422, 
(’28) A.C. 164 ; Baripada v. Annada (1980) 
129 I.C. 97, (’80) A.C. 750. 

(m) Tofaluddi Psada v. Mahar AH (1899)26 Cal. 
78 ; Ranu v. Luxmanrao (1909) 88 Bom. 
44. 1 I.C. 464 ; Mst. Chandrani v. Lola 
Sheo Rath (1981) 8 O.W.N. 104, 182 LO. 
837, (’81) A.O. 146; Laehman Singh v. 
Surmdra Bahadur dingh (1082) 54 All. 
1051, 1982 AU. L. J.4M8, 189 I. C. 1, 
(’82) A.A. 627; Muihrofi, Bsgam v. JUda 
Randan Lai (1988) 9 Lock. 12? 144 I.C. 
860, (’88) A.O. 865 ; Surmdra Bahadur v. 
Behari Singh (1989) A.BC. 90. 


<*) 


Bom. L.B. 73? 
89. 


(o) Badri Praia* y. Abdul Karim 091#) #6 AM- 
MS, M f.C. BID — Contra, Rod*aK **»7- 


454 ; Jog onna tk V, 
61, 62 I.C. 97, ( " 

. v* ' 


xrjr, 584. 19 I. 
Kytasam (1915) 26 3 
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intention of witnessing execution (p). But other omm will not permit this and the soribe 
amt have signed m an attesting witness in older to be tasted a snob (?). 

An Illiterate person may attest the signature of the executant by ■“tfag bis 
mark (r), or the aoribe may sign for him if so authorized (#), but not otherwise (I). . 

A party to a deed oannot be an attesting witness, for the objeot of attestation k 
protection against fraud and undue influence («). A person interested in money advanced 
may be an attesting witness if he is not a party (v) ; and the person who advanced the 
money may attest a mortgage in favour of his benamidar (w). A scribe who has signed on 
behalf of a party, e.y., an illiterate mortgagor cannot be an attesting witness, for that 
would amount to attestation of his own signature (a?). But where an illiterate most* 
gagor has made his mark himself and the scribe wrote a description of the mark beside 
it he was held to be competent to sign as an attesting witness (y). 


Proof of an attested instrument is according to sees. 08 to 71 of the Indian Evidenoe 
Act. The amendment of sec. 68 by Act 31 of 1920 makesCit unnecessary to call any 
attesting witness in the case of a mortgage deed unless the execution of the mortgage 
by the person by whom it purports to have been executed (z) is specifically denied. 
If execution is specifically denied, one attesting witness at least must be called to prove 
the deed if there be oge alive and subject to the process of the Court. This is 
not necessary if execution is admitted (a) ; and the admission must be not only 
of execution but of due execution ((>); for an admission will not render valid a 
document whioh the evidence shows sto be invalid in law (r). But even if execution is 
admitted it is still incumfient on the plaintiff to prove the mortgage in the form prescribed 
by s. 59, ».e. , he must prove that it was attested by at least two witnesses (d). In a 
case from Patna a pardahnashin lady admitted execution of a deed of mortgage, and the 
Patna High Court relying on sec. 70 of the Indian Evidenoe Aot held the deed proved 
although the attesting witnesses were on the other side of the purdha and did not actually 


(p) Muhammad AH v. Jaffar Khan (1807) (r) Baht v. Oopai (1011) 18 Ilom. L. K. 

A.W.N. 140 ; Kaj Karain v. Abdut Hakim, I.C. Ml: Dana Din v. Surmj 

im ; Dinamo urn v. Ban Ethan (1002) (1031) 7 Lurie. 41, 134 I.C, 408, O 

Cal. W.N. 160 ; Pammatim v. Krishna 285 F3. 


Balu v. Oopai (1011) 13 Horn. L. K. 044^ 18 

1*81) A.O. 


(1018) 41 Had. 635. 43 I.C. 083 ; Sageshwar 
Proud v. Bathu Singh (1010) 4 Pat. L.J. 
611. 63 I.C. 70 (but the onue of proof li 
heavily on the ecrlbe); Dharamdas v. 
Ramoomal (1087) 101 I.C. 716 . (*27) A.8. 
118; V tsra pudap a n v. Muthukarapvan, 
supra ; Jogendnmath KM v. Mini Chum 
(1003) r Cal. W.N. 884; Jagannath v. 
Bajrang, supra; VM.M.KM. *Hrm v. 
Muhammad Kasim (1026) 08 I.C. 206. 
(’26) A.E. 14G. ^ 

(q) Bam v. Luamanrao , supra; DdUehond v. 

Ltd u. supra: Jadunandan v. Surafdso 
(103(5) 62AU. 484. 132 I.C. >7, (wXZ 
223 ; Abmash Chandra v. DatrM (1020) 66 
Cal. 506. 114 I.C. 84, (’20) A.C. 123 (per 
BanMa. C.J.). 

(r) Kagmma v. V snMar am ap p a (1036) 68 Had. 


XTTm I.C. 777, (16) Lx. 178 ; Ctomji 
Lai ▼. Poona (1914) U AX. t. J. 1114, 
M I.C. 84 ; Hi MU ▼. OohU (1844) A.A. 


(1806) 88 CU 


61. 

(«) Sasi Bhutan v. 

861 * Ltd Bahadur v 
(1088) 8 Ludt. 118,* 106I.C. 681. (’27) 
A.OA10. & 

(I) Param Baas ▼. RtmdMr Singh (1016) 88 All. 
461, 86 I.C. 748. 


(a) Psarp Mohan v. SrssuM (I860) 14 Cal. W. 

l&TxlSXU:Sr , ‘ m ' rs 


(tt) Durga Din v, Surai Bakh$h f supra. 

(x) ttajani Kanta v. Ptmtkanand a (1018) 46 
Cal. 622. 48 I.C. 880 alao cited aa V p a n d m 
v. tiuhum Chand ; Sristidhar v. RakshahaH 
(1028) 40 Cal. 488, 68 I.C. 607. (*28) A0, 
168 ; Paban v. Badai (1081) 86 Oil. W.JL 
061, 66 I.C. 006, (’81) A. C. 276 : Bam 
• Samujh v, MU. Mainatk (1026) 01 I.C. ITS, 
(*26) A.O. 787. 

Qmind BhUtafi v. Bhau Garni (1017) «1 
Bom. 884, 30 1. C. SI ; Di mamopt s v. 
Ban Bshari (1002) 7 Cal. W.N. 160. • 


(8) 


<*) 


(•) 


r. Guljarhhan (1088) 62 
C. 8877 CSS) A3. 267 ; 2 


210. Ill r 
mm v. Kt 
8 Fat. 460, 110 1.C. 

SaHsh Chandra v. Jt 

CU. W.JC. 1044, 6i 1.0 . - 

Prato* v. Botha Singh (1018) 4 PU. LJ 
511,5* I.C. 78 ; Ja gmmtlhyJbpB 0888) 
47 bom. 187, 78 I.C. 78, (18) A.%. 80. 
(») Arim <r. JMta. (1822) 27 CU. WJ. 268, 
' 70 I.C. 532. (-22) A.C. 140. ‘ 

(«) Sheik Kacho a. Mahatma* JH (1827) 48 
CU. L.J. 677, 105 X.C. M, (17) JLC.M6. 
(4) RJtU.BJt.ChMm & 9m 

qw ) n 1 **^ ||| **- ul ^'dSm*** 
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•ea her sign (e). But the Privy Council rever se d the decision, saying that see. 70 
of the Evidenoe Act only applied to a document that was duly attested, and that as 
the mortgage deed was not attested within the meaning of sec. 59 of the Transfer of 
Property Act, it was invalid as against her in spite of her admission (/). The admisskm by 
one mortgagor will not dispense with the necessity of proof as against the other (g). It 
matters not that the unattested deed has been put in without objection in the lower 
Court, for sec. 59 enaots a rule of law and not a rule of evidenoe (h ) ; but if the objection 
involves a question of fact it cannot be raised in second appeal (»). If the attesting 
witnesses are dead their signatures can be proved by evidenoe of handwriting (j). 

If attestation is invalid the deed cannot operate as a mortgage. Nor can it operate 
as a charge, for the words in sec. 100 “ and the transaction does not amount to a mortgage ” 
do not mean that a transaction which purports to be a mortgage becomes, by reason of 
defective execution a oharge (k). But the invalidly attested deed is admissible as evidenoe 
to the personal covenant to pay ( l ), and if there is no personal covenant, the obligee may 
sue for compensation or pifisue his remedy under sec. 68 of the Act, for the Privy Council 
said that “ the position of the mortgagor under this section cannot, by reason of the 
non-attestation of the deed, be better than it would have been if the mortgage had been 
duly attested ** (m). But if the deed is validly attested it cannot be proved except by the 
strict mode of proof required by sec. 68 of the Indian Evidenoe Act, and in default of 
such proof it oannot be used even as evidenoe of the personal obligation (»). 


Registration. — Before the Aot a mortgage ^as not required to be in writing and 
usufructuary mortgages in the mofiiBsil were generally made without writing by simple 
delivery of possession ( o ). The Aot as originally enacted made registration compulsory for 
all mortgages of Rs. 100 and over, but as to mortgages for less than Rs.100, allowed either 
an instrument registered or unregistered or an oral transfer by delivery of possession 
where the mortgage was not a simple mortgage. This corresponded with the provision 
for optional registration in the Registration Act of 1877. And under both Acts interest 


(s) Mst. Sira Bibi v Ramdhan Pal (1922) 6 Fat. 
L. J. 465, 62 1.0. 640, ('22) A.P. 70, reversed 
in Sira Bibi v. Bam Bari Lai (1926) 
62 I.A. 862, 5 Pat. 68, 89 I.G. 669, (*26) 
A.PG. 208. 

(J) Sim Bibi v. Bam Bari Lai, supra ; Maung 
Po Qyi v. Mating Min Din (1927) 6 Bang. 
661, 104 1.O. 886, (*27) A.B. 288 : Muskrat 
Begum v. Lola Kundan Lai (1988) 9 Luck. 
12, 144 I.G. 860, (*88) A.O. 866. 

g) Sabith Chandra v. Jogendranath (1916) 44 
Gal. 846, 84I.C.862. 

ih) Banwari Prasad v. Musst. Bigni (1927) 101 
• 1.0. 277, (’27) A.P. 181. 

<i) Sricharan v. Mahhm Lai (1919) 51 I.G. 878 ; 
Rangasurami v. Veeraraghava (1024) 46 
Uad. I J, 66, 76 1.0. 1008, (’24) A.M. 518 ; 
Raja Venkataramayya v. Kamisetti (1927) 
68 Mad. L.J. 216, 101 1.C. 498, (’27) A.M. 
662. 

- (j) See. 60, Indian Evidence Act ; Shankar « 
rao v. Rumji (1904) 28 Bom. 58: Uttam 
Singh v. Bukam Singh (1917) 89 All. 112, 
88 7.0. 661 ; Raja Venkataramayya v. 
MamisstH, supra . 

(k) Pratt Nath v. Jadu Both (1906) 82 Cal. 729 ; 
_ Tofaluddi v. Mahar AH (1899) 26 Cal. 
* 78, 81; RoftmiM v. JEMmA (1806) 

83 CM. MS: Ammo Patter v. Abdul 
Summit (1806) 81 Xul. 887: Anmtarama 
v. XteM*0fc <m«) 81 lba. Xi. t. 188, 
86 t. a?. 908 dlsa p provlM Sslakantam 
v. Madasami (1907) 17 M2d. L. J. 89 ; 


Param Sant v. Randhbr (1916) 88 All. 
461, 85 I.G. 748; Collector of Mina- 
pur v. Bhagufan Prasad (1918) 85 All. 
164, 18 I. C. 811; Saroyan v. Laksh- 
mandas (1905) 7 Bom. L.B. 984 ; Debmdra 
Chandra v. Bekari Lai (1911) 16 Cal. 
W.N. 1076, 15 1.0. 666 ; Sreemtdty Bant 
v. Rajah Sri Bath (1896) 1 Cal. W.N. 
81 ; Khemehcmd v. MaUoo (1915) 10 Nag. 
L.B. 81, 26 1.0. 601. 

(!) Pulalca Veetil Muthalakulangara v. Thiruthi- 
paUi (1909) 82 Mad. 410, 1 I.O. 1 F. B. 
approving Soda Savour v. TadepaUy 
(1967) 80 Mad. 284 and ovarrulllng Madras 
Deposit, t/tc. v. Oonnamalai (1895) 18 Mad. 
29; Tofaluddi v. Mahar AH, supra ; 
Sonatun v. Ditto Bath (1899) 26 Cal. 
222 ; Mathura Prasad v. Chsddi Lai 
(1015) 18 AH. L.J. 568, 29 1.0. 868 ; Dhana 
Mohammed v. Nastutta (1926) 02 I.C. 948, 
(•26) A.O. 687; Soma Rao v. PaaiWje 
(1928) 46 M0d. 64, 71 1.0. 168, (’28) A.M. 
86; Mahadso Prasad v. OMraj^Stneh 
(1916) 84 1.0. 897; Zamindar of Pctor 
varan t v. Maharaja of F S lwww w aJlffi) 
64 M2d. 168, 186X0. 17, (*81) A.M. U0. 

(m) Ram Retrain Singh v. Adh tndto Sethi 1917) 

44 OaL 888, 861.0. 082. 

(n) 8Mb Chmwtm v. dour Chandrc^t9m 27 ^ : 

W Jf. 184, 68 1.0. 86, JW 
Vssrappa v. OMmmjAthsu (1907) 80 
Had. 261. ; .. 

(o) Ahmad Rasa v. smSUtainnZlZj 88 AH* 


494, 481*4. 284, 80 Z.0.1X 



REGISTRATION, 


wm not oakal at ed in computing the value of the security (p). A simple mortgage for 
lev then Re. 100 oould therefore be mede by an unregistered instrument (9). 

But the word “registered” wee inaertedjn the eeoond dense of eec. 00 by Act 8 of 
1004 which oame into foroe on the 11th March 1904. The amendment wee made beoeuae * 
the rule of priority of registered over unregistered instruments enacted in see. 48 of the* 
Registration Acts had been construed by the Courts as subject to the doctrine of notice* 
This doctrine had been expressly abolished as regards the early Registration Regulations 
by Act 1 of 1843, but the Courts treated it as revived as subsequent Registration Acts V 
did not expressly exclude it (r). The Legislature considered that the application of the 
doctrine of notice opened, the door to perjuries and other malpractices and virtually 
abolished it by requiring all deeds of mortgage to be registered. The Amending Act 6 of 
1904 thus abolished optional registration as regards mortgage deeds and the competition 
between registered and unregistered deeds under sec. 50 of the Registration Act cannot 
arise in respect of instruments of mortgage executed after tt^ 1 1th March 1904. 8uoh 
competition may, however, still arise in plaoes where the Transfer of Property Act is not 
in force* In the Punjab a mortgage for less than Rs. 100 may be made by unregistered 
instrument. The Lahore High Court has held that a subsequent registered mortgagee 
loses priority over a previous unregistered mortgagee if ho receives notice of it 
before registration of hft mortgage, even though he had no notice of it at the time 
of execution (#). 

Registration must be valid.-»The registration must be valid according to the 
law in foroe in British India,— section 3. Thus if the property is so inoomotly described 
that it cannot be identified (0* or yhen the registration has prooeoded on a misdescrip- 
tion which is a fraud on the law of registration (u) ; or when the deed is registered in a 
oirde in which the property is not situate (t ) or an infinitesimal property not really intended 
to be transferred is inserted in the deed only for the purpose of creating jurisdiction in the 
registration district where the properties really intended to be transferred are situate (ts) 
or is not presented for registration by the proper person (a?) the mortgago is invalid. 

Registration, If invalid. — A mortgage deed invalid for want of registration cannot 
operate as a charge (y), but it would be adimissible in evidence for a collateral 
purpose to prove the nature and character of the possession under the Privy Council 
rilling in VanUha PiUai v. J eevaraihammal (2). Following this ruling the Madias 
High Court allowed a plaintiff to sue on title for possession after he had executed a 
usufructuary mortgage which was invalid for want of registration (0), and to uss 
the unregistered deed to defeat defendant’s claim to title by adverse possession (6). 


(v) 


BaMbuUahv. Notched (1889)6 All. 447 F.B. ; 
' ' “878)2 Bom. 1“ “ 


Noma v. Anont (187 
Jtooisryv. “ 

Bui ~ ' 


868; Ram 


if) 

<•) 

<*> 


•> 


mm V. AMNH (WIW * OVUM 1M»TI» 

limy v. Ttaeor (1878) 4 0*1. 61 ; Pmehd 
ti v. Akmmtolt* (1888) 12 Cal. L.K. 
, ; Jodk Ram v. Xqffs Ram (1218) 11 
IS. L.JT. 7% 21 1.0. 78; 8adagopa v. 
Boraammi (1882) 6 Mad. 214; Kmki v. 
Ahmad (1800) 28 Med. 106. 

Naraeayya v. (1878) 1 Msd. 878 : 

„ Ram Boolary v. VZiom Rad (1879) 4 
Cal. 61. 

Bss esses soOsstsd la tbs noUs to s, 60 In 
f* 


Rodka Mai v. Rmaji Mm (1988) 146 1.C. 40, 
f 88) A. L. 609 toOestaJM* Ram v. 
Bimmata (1908) SO ASLOR. 

lAidSS^aSSr Lit. , _ __ 

n cSTwlv. > 41 , us i.c. sit, cas) us. 

48 *A. 1X7, 80 JL0. ni, CM) A. PC. 8 ; 


>* 11991) 18 OkL #88 
MtaSnh (1886) 


BirnU Singh ▼. Itothm Lai (18X4) at All. 
L.J. 841, 78 I.C. X8S, CM) A.A. 9784* 
AkthayoUniam v. Ramoyya (1929) 120 1.0* 
876. PSTaM. 426 ; Rod* v. Bid to 
(1924) 88 0*1. L.J. 86b, 70 L0. 664, (*24) 

<•> Afghan r. AM Xatk (1804) 8# 

(w) lamgmU Vmhaiarama Km ▼, BMmairi 
4m Km (1988)68 I.A. 189. _ . 

<*) Mu* Kara* r. Loehmi Ptmai U9M) 
10 PM. 481, HUH. Ill I.C. 881, 

(,) MmmTmTa'y. MmmAmgDm (18M) 

a. BacM a pf* OhaUm (1984) 8 X*M. 
489. t*TC. 908, CM) A.B.M. MmWm 
** MssWsaUon M usds* •» ISO 
<*> (WWlWllM. 8*4, 49 JL*a* M IA 

(•) SSsMa Br.Ma Km* 
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I In an AMatftd case (c) a de fend ant who had been IS yearn in pQMMtai 
l^tondertk: paifinottaiy mortgage which waa invalid for want of registration waa held 
have acquired a legally operative mortgage by advene possession. Under sec. 53A 
llhd the proviso to sec. 49 of the Registration Act, a mortgage invalid for want of 
* ranuMm is available to usufructuary mortgagee to protect his possession. 

Again an unregistered mortgage deed though invalid as a mortgage may be us ed to 
fjttove the debt. It has been held that if the personal oovenant to pay is separable from 
^the creation of the security it may be used to support a personal claim for the debt (d) ; 
' hut not if the transaction is indivisible and if the loan and the mortgage cannot be 
separated (e). Two Madras oases to the contrary are, it is submitted, unsound. In 
one (/) the mortgage bond was not admitted even as evidence of an express contract to 
pay contained in the deed and in the other (g) it was not admitted even as evidence 
of a stipulation to pay compound interest. 

e- 

Effect Of registration. — A mortgage does not become complete and enforcible until 
it is registered. Therefore if a mortgage is impeached as a fraudulent preference, the 
timw of three months under sec. 54 of the Provincial Insolvency Act runs from the date of 
registration (A). But registration does not suspend the operation of the mortgage and 
under sec. 47 of the Registration Act, as soon as it is registered it takes effect from the 
date of execution. Therefore if the property is attached after the date of execution of 
a mortgage, but before the date of registration^, the mortgage will not be invalid as 
a gainst e nfor cible the atta chment (i). This is because an attachment 

does not affect a subsequent alienation. r 

When the mortgage and the terms of the mortgage are admitted in the pleadings it 
has been held that a suit for redemption will lie even though the deed is not registered (j). 
On the other hand, if a person suing to enforce a claim arising out of a mortgage admits 
that the deed of mortgage ha* been altered by a subsequent verbal arrangement, he can 
neither prove the verbal arrangement, nor succeed on the footing that the transaction is 
governed by the mortgage (A). 


Extent . — This section does not apply to territories excluded from the operation 
of the Registration Aot — see Bee. 1. It has been extended to cantonments by sec. 287 
of the Cantonments Act 2 of ,1924. 


(c) Maha Mongol Rax v. KUhtm Kandu (1927) 

100 I.C. 346, (’27) A.A. 311. r 

(d) Lachmipat v, Mina 4 Beng. L.R. 

18 T.jZ.l Tukaram v. Khondoji (1869) 
6 Bom. H.C. 184 O.C.J. ; Sangappa v. 
Matappa (1470) 7 Bom. H.C. 1 A.C.; 
Strt Smhathri v. Sankara (1878) 7 Mad. 
H.G. 206 ; Guduri v. Rapaka <1874) 7 

(Sei)?&.IS 'x.^Krithto UU^%ono- 

malm (1880) 6 Cal. 611 ; Gear Cham v. 
Jinnut Ait (1882) 11 Cal. L.R.166; 
Utfatunnima v, Bonin Khan (1888) 0 Cal. 
M F.B. : Jagappa v. Latehappa (1882) 
6 Mad. i 18: Gomaji v. Subban i 
<1802) 16 Mad. 268 ; Vani v. Rani < 

20 Bom. 668 : Sriramulu v. CMrma (1802) 
25 Mad. 806; Kemdhart v. Biumtari 
<1807) 2 Cal. W.H. 601; Sdda Kavaur 
v. 2Vmmo2!2 (1007) 80 Mad. 284 \_Khadda 
Mol v.jfimK (1881) P.R. 80; i*r§moing 

y. M. HI (IMS) M Had. 
. 78 1.0. 188,rM) A.H- *S7; Btwmt 

mrnm'rn rn v. W Official Amiga* 


(1081) 60 Mad. L.J. 809, 129 I.C. 814, 
(’81) A.M. 124 ; Krtohnatwamix. Kanud- 

if) AtBoo v. DJmny Ram (I860) 4M44. H.C. 878. 
(g) Swami Chetty v. Bthtrajuln (1917) 40 Mad. 
647,841.0. 668. 

(6) Mathiah Chctfar v. Oj^ Rko^mr.Tinns; 

VS&j&SriSSi: * “■ 

m 




RIGHTS AND LIABILITIES OF MORTGAGOR. 


Moveables. — The notion has no application to s 'eMHtgsge of nontblt _ 
A mortgage of moveable property doaa not require lugktrmtkm or ettaeta>tioa (1)7 



Unless 


to ^ 

son Rad aortgagNi to 
udodfl persona derlrlog 
title from them. 


otherwise expressly provided, 
this Chapter to mortgagors and 
shall be deemed to include references* 
deriving title from them respectively T 



This section is new. It was inserted by the Amending Aot 20 of 1029 to 3 
clear that the words “ mortgagor ” and 44 mortgagee ” include all persons deriving i 
under them as in the English Statute* (m). These words were so usod even beforsl 
amendment (»). The Privy Council in Muhammad Sidiq Khan v. Muhammad Saak* 
uUah Khan (o) treated the words as including the heirs of the mortgagor and of the most* 
gagee. The word “ mortgagor," however, does not include a transferee of the mortgagor 
in sec. 68 (a), as the transferee of the mortgagor is not bound by tho mortgagor's p wsi p fi 
covenant ( p ). This is shown by the words 44 mortgagor himself" used hi 
that section. But in clause (c) of that section, a subsequent purchaser would bo 
included ( 9 ). 


Rights and Liabilities of Mortgagor. 


60. At any time after the principal money has become 
• due, [pp. 407-409], the mortgagor has a 
jugbt of mortgagor to right> on payment [p. 409] ox tender, 

at a proper time and place, [p. 412] 
of the mortgage-money, [p. 412] to require the mortgagee 
(a) to deliver to the mortgagor the mortgage deed and all docu- 
ments reluting to the mortgage property which are in the 
possession or power of the mortgagee [pp. 412-413], (b) where the 
mortgagee is in possession of the mortgaged property, to 
deliver possession [p. 412] thereof to the mortgagor, and (c) 
at the cost of the mortgagor either to retransfer the mortgaged 
property to him or to such third person as he may direct, or 
to execute and (where the mortgage has been effected by a 
registered instrument) to have registered an acknowledgment 
in writing that any right in derogation of his interest trans- 
ferred to the mortgagee has been extinguished \p. 413 ] : 

Provided that the right conferred by this Section lias not 
been extinguished by the act of the parties [p. 413] or by 
decree of a Court [pp. 416-418]. 


433 

u.mx.n,vnvo.*». 

law of 


(») Butt* Stay, MUMatf MriM JIHtt 
Mltod. L. i. 74, DO tC. *»J. ( t4) AJt 
46S. • * • 

(e) U8M) 21 AH. 22, 22 U 49. 
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e right conferred by this section is called a right to 
and a suit to enforce it is called a suit for redemption 


in this section shall be deemed to render invalid 
any provision to the effect that, if the time fixed for payment 
tthe principal money has been allowed to pass or no such time 
I been fixed, the mortgagee shall be entitled to reasonable 
ioe before payment or tender df'suehrmoiiey jjpT 426]. 


Nothing in this section shall entitle a person interested in 
a share only of the mortgaged property to 
of redeem his own share only, on payment of 
a* proportionate part of the amount remain- 
ing due on the mortgage, except only where a mortgagee, 
or, if there are more mortgagees than one, all such mortgagees, 
has or have acquired, in whole or in part, «the share of a 
" mortgagor [pp. 420*428], 



Amendments. — The section has been amended by Aot 20 of 1929. The word 
“ due ” in the seotion has been substituted for the word “ payable ” in order to make 
it dear that a mortgagor oaxrnot redeem within the tertn of the mortgage. 


The words “to deliver to the mortgagor the mortgage deed and all documents 
relating to the mortgaged property which are in the possession or power of the mortgagee 
have been substituted for the words “ to deliver the mortgage deed, if any, to the mort- 
gagor.” The requisition for the delivery of the mortgage deed was inadequate, for the 
mortgagee when redeemed is under an obligation to ddiver up not only the mortgage 
deed but all documents relating to the mortgaged property. 


In the second paragraph the word “ decree ” has been substituted for the word 
“ order.” This is because the amendments made in Order 34 of the Code of Civil 
Procedure, 1908, show that the right of redemption is extinguished by a decree. 

In the last paragraph the word “ onjy ” has been inserted to overrule oases which 
fywe erroneously held that a surrender by a mortgagee of a part of his seourity destroys 
the integrity of the mortgage, and justifies partial redemption ; See note infra “ Partial 
.redemption.*' 

Amendments whether retrospective. — Thia section is not apeoified m aec. 63 of 
the Amending Act 20 of 1929 as a section in which the amendments shall not haveretros- 
pectfve effect. But the Calcutta High Court has in effect held that the amendedfseotion 
Is not retrospective (r). 

Bight Of redemption. — The mortgagor's right of redemption after the date fixed 
for payment, is called in English law the equity of redemption. The term indicates that 
the light was a creation of the Courts of Equity which, while giving relief againstrfwfeiture, 
allowed the sight to continue even afterdefault on due date. It also mdioatei that the 
mortpgor had an estate in land (s) and the phrase ia therefore generally used in lndia 
instead of right of redemption. The mortgagor in Indian law is the owner who Wsparted 
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tWi warn* righto of ownership and the light ofndottpton ii » right vUot he executec* W ' L 
virtue of hie residuary ownership to resume whet he has parted with. The eeetkm affirm* 

-a right of redemption in all mortgagee and thus carries out the feofloiBwndritoi of the 
Privy Council in Tkumbuswamy'n caae (Q that the Legislature ahonid Mbrano to meogntoe 
a right of redemption in mortgagee by conditional tale. In India this right ofOsdamptfcMi . 
is, however, a statutory and, therefore, a legal right as stated by the judioi#oomaKfttoee« ?■ 

The section m not prefaced by any such words as “ in the abeenoe of a oontraet to 
the contrary.” The right of redemption is therefore a statutory right which oannot be ^ 
fettered by, any condition which impedes or prevents redemption (m). Any "such oopdttbij 
is void as a dog on redemption. A mortgagee’s suit for sale was compromised cur* 
terms that the mortgagor should pay within a specified time and that in default the 
mortgagee should take possession as usufructuary mortgagee; end that thereafter 
the mortgagor should have a right to redeem at any time by taking out execution. 
The Madras High Court held that this term of the consent deoroe was invalid as It 
had the effect of reducing the time for redemption frogi 60 to S yean (e). On 
appeal to the Privy Council the point did not arise as their Lordships held that on a 
proper construction of the decree it did not exclude the mortgagor’s remedy bysu it (to). 
The section further explains when the right of redemption arises : how the right of 
redemption is exercise^ and what the mortgagor’s rights on redemption are. 

Bight of redemption and right of foreclosure Co-extensive.— The mortgagor’s 
right of redemption and the mortgagee’s right of foreclosure or sale are oo-extansiv*. 
When the mortgagor’s rjght to redecfhx accrues, the mortgagee has a right to enforce his 
security (x). But the rule may be limited by the terms of tho mortgage and if the limita- 
tion is not oppressive or unreadBnable it will he given effect to. Thus when a mori- *. 
gage for a fixed term provided that the mortgagee might sue for sale before the 
expiry of the term if his security were jeopardised, it was held that the right of 
redemption was not accelerated (y). 

Clog on Redemption. — A mortgage being a security for the debt the right of 
redemption continues although the mortgagor fails to pay the debt at due date. Any 
provision inserted to prevent, evade or hamper redemption is void. This is also implied 
in the maxim “ once a mortgage always a mortgage ” (z). Collins, M.R., In Jomsfc 
Timber A Wood Paving Corporation v. JSamuet (a), approved and adopted the following 
extract from a judgment in an Irish case (6) x 

“ It Is the right of a mortgagor on redemption, by reason of the very nature of a 
mortgage, to get hack the subject of the mortgage ... to hold and enjoy so he wee 
entitled to hold and enjoy it before the mortgage. If he is prevented from doing 
so, that which he is entitled to on redemption is prevented, and to oo nstlt oto 
such prevention it is not neosesary that the subject of the mortgage should be 
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rectly charged withwhatever causes the prevention. If he be so prevent 
fact, the equity , of redemption is affected by what, whether very aptly 
t, has bee^dways termed *a dog.* ” 

In this case a company ’borrowed money on the security of their debenture sleek wi 
a oonditio#that the debenture holders should have an option of purchasing the stock 
40 per cent, of its price within twelve months. Hub condition was held to be void as a d 
on redemption. This , derision was affirmed by the House of Lord* (c). Both Lo 
= Halsbury and Lord Macnaghten regretted $£e application of the rate, the latter sayi 
f that the directors of a trading company in search of financial assistance were in a ve 
different position from that of an impecunious land owner in the toils of a money lend' 
The rule of equity was based on the assumption, which was perhaps true when the usu 
laws were in force that the mortgagor and mortgagee did not oontraot on equ 
terms id), but it was so well settled that their Lordships were constrained to follow 

The doctrine does not apply if the transaction is not in its essence a mortgage. Th 
where the transaction gives an- option to purchase property, the sole consideration beii 
the loan of a sum of money secured on the property during the continuance of the optio 
the transaction is the sale of an option, the consideration being the use of the money fr 
of interest ( e ). 

n 

The doctrine applies to anomalous mortgages. There were some decisions to tl 
contrary when the definition of anomalous mortgages was in a later section (/) ; bi 
these are overruled by the derision of the Privy Jdounril in Mohammed Sker Khan ' 
Beth Swami Dayal (g). Even before this decision the doctrige was applied to simp 
mortgages usufructuary which were not then classed as ^nomalous (h). 

The doctrine of a clog on redemption has been applied as a rule of justice, equity an 
good conscience in a province where the Aot is not in force (»). In the Act it is implie 
by the omission of words “ in the absence of a contract to the contrary.” The right < 
redemption is therefore a statutory right which as Lord Macnaghten said in N oakes « 
Co. v. Rice (j ) is “ of the very nature and essence of a mortgage andinherent to the thin 
itself.” The right of redemption cannot be controlled by any agreement made as pai 
ef the transaction of mortgage. But after the mortgage, the mortgagor may deal as l 
pleases with his property, and so the maxim “ once a mortgage always a mortgage ” he 
no reference to agreements subsequent to the mortgage. Thus in Reeve v. Lisle (/ 
the defendant mortgaged a ship and other property to the plaintiffs on the 23rd of Apri 
189G, for a term of two years. He could not pay at the expiry of the term and anothc 
agreement was come to in July 18*98 gfting the plaintiff an option for five years to g 
into partnership with the defendant and if he did, he was to release the mortgage del 
gnd the property was to belong to the partnership in equal shares. The plaint! 
exercised the option in 1900 and the defendant resisted it on the ground that it was 
dog. ft was held that the agreement was independent of the mortgage and not a dog 
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REDEMPTION. 

Vtoghw William*, L.J., said — **th© mortgagee cannot, «t the moment when he is lending 
hi* money and taking hi* security, enter into an agreement Ike effect of which would he 
thgt ^he mortgagor should have no equity of redemption*. But these is nothing to 
preprint that being done by an agreement which in substance and hi fact is subsequent 
to and independent of the original bargain/ 9 The agreement though made at the same 
tame may not be part of the mortgage transaction. Thus in Dt Users Consolidated J 
▼. British South African Co. ( t ) the mortgagee advanced a loan under an agreement by 
which they agreed to accept in satisfaction of the loan future debentures of the mortgager 
company in case the company should in the future issue debentures. There was also 
a stipulation that in consideration of the loan the debtor company granted the creditor 
company an exclusive right to work in perpetuity all the diamond bearing land in their 
territories. The company did issue mortgage debentures which the creditor company 
accepted. These were afterwards redeemed and the debtor company then claimed that 
the right to work the diamond bearing land ceased as it was a clog on the right to redeem. 
But the Court decided that the grant of the land formed nojpart of the mortgage transao** 
tion, for when it was made the debtor company was under no obligation to issue mortgage 
debentures. What is, or, what is not, a clog on the equity of redemption is a question 
of fact in each case. These are the general principles and the following are instances of 
their application. 


Condition Of sale In default. — A condition converting a mortgage into a sale Is 
Invalid as a clog on the equity of redemption. In Vemoii v. Btihtll (m) Lord Henley 
said — 14 This Court, aq a Court of Conscience, is very jealous of persons taking securi ti es 
for a loan and converting such securities into purchases. And therefore I take it to he 
an established rule, that a moi't^age© can never provide at the time of making the lean 
for any event or condition on which the equity of redemption shall bo discharged and 
the conveyance l made J absolute. And there is great reason and justice in this rulo, for 
necessitous men are not, truly speaking, free men, but to answer a present exigency, will 
submit to any terms that the crafty may impose upon them.'* A condition that if we do 
not pay your amount by the due date, we agree to this document being treated as a sale 
deed ” was held to be a clog on the equity of redemption and the document was held to 
be a mortgage (it). An agreement that in default of payment on the date fixedtthe 
mortgagor shall sell the property to the mortgagee at a price to be fixed by an umpire Is 
invalid as a clog on the equity of redemption (o). So also is a condition in a usufructuary 
mortgage for a fixed term that in default it should work itself out into a sale <p% or 
that part cf the land mortgaged should not be returned on redemption (9) or that the 
mortgagor shall not be entitled to get possession of the property mortgaged under a previous 
usufructuary mortgage unless he paid the money duo under the subsequent 
mortgage (r). Such a condition is in fact a condition preventing redemption* 
An English illustration is the case of Salt v. Northampton {Marquess) (r), The mort^gor 
secured an advance from the trustees of an insurance society on the mortgage of a 
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xvtpnUmary * fete rest to which the mortgagor was entitled contingently on hie 
•arriving hip fathdr. Hie trustee* also effected an insurance on the life of the mortgagor 
against that of his father for an amount equal to the loan, plus premia, plus interest 
and it was agreed that this policy should be assigned to the mortgagor and be his property 
if he paid the debt in his father's lifetime, and that it should belong to the mortgagee 
m ‘ i; ’&?■ mortgagor died before his father. The mortgagor paid nothing and died before hi* 
father. The policy was treated as part of the security and.the agreement that it should 
be the property of the mortgagee was set aside as a clog on redemption. 

Subsequent sale valid.— A condition of sale is a clog, if it is part and parcel of the 
mortgage transaction. But subsequent to the mortgage the mortgagee may stipulate 
for the purchase of the property from the mortgagor (t). In Shankar Din v. Ookal 
Prasad («) the Privy Council said that there was nothing in law to prevent the parties 
to a mortgage from coming to a subsequent arrangement qualifying the right of redemp- 
tion. A separate transaction dehors the mortgage is not a clog and may have the effect 
of extinguishing the equity 61 redemption (v). 

Illustrations . 

(I) A mortgaged his land to B with possession for 5 years the rents and profits 
* to be set off against interest. The mortgage further provided that if the mortgage was 
not redeemed within a period of 20 yean from due date, the mortgagee should treat the 
land as sold to him absolutely. This provision was invalid as a clog on the equity of 
redemption and the mortgage was redeemable even after the period of 20 yean: 
Vaddiparthi N arayanamu rihy v. Appalanarasimhnlu (1921) Mad. L. J. 563, 68 
1 . 0 . 717 , (’ 21 ) A.M. 617. * 

. ( 2 ) A mortgaged his land to B with possession and the mortgage provided that in 

| default of redemption after 20 yean B should be owner of half the land. This provision 
\ was a dog on the equity of redemption. But four yean after the expiry of the period 
i of 20 yean while B was still in possession, A executed a deed by which half the land was 
oonveyed to B, and B released the other half from the mortgage. This was an arrange - 
' meat for the discharge of the mortgage and was valid : Shankar v. Yeshwant (1920) 22 
Bom. L.R. 965, 58 1.0. 384. 

In a case where the mortgage provided that in default of payment the mortgagee 
I should become absolute owner and the mortgagor in ignorance of his rights surrendered 
| the land to the mortgagee the Court could give no relief. This was really a surrender 
subsequent to the mortgage which the XJourt could not set aside as there was no 
fraud (to). But a mere admission that the mortgagee has become owner will not destroy 
the equity of redemption (as). Nor is the mortgage exti ng uished by an understanding 
that the mortgage has been converted into a sale if such understanding and conduct 
is solely due to the gahan lahan clause and not any transaction independent of the 
j mortgage (y). 


Condition postponing redemption In case of default.— Snob a condition is a dog 
on the equity of redemption and is invalid. In Mohammed Sher Khan v. Seth Swami 
Dayal (s) the mortgage was for a term of five years with a condition that if the money 
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w as not paid the mortgagee might enter into pommminn for a period df twelve year* 
during which the morteagor oonld >ot redeem. Hie Privy Couneil held that tfie 
con d iti on hindered an existing [right k to redeem ,aod .was therefore invalid. 

.Again a condition that in default the mortgage should be renewed for a period of 40 
years is invalid (a). The Alla h abad High Court has said that no hard and fast rale 
can be laid down as to what is an improper restraint on alienation and upheld a 
condition that in default of redemption on due date the mortgage should not 
be redeemable for a further period of twenty yean (b). It is submitted that this decision 
is inconsistent with Mohammed Sher Khan's case (e). In a Bombay case (d) the mortgage 
was for a term of 21 yean in order that the mortgagee should plant an orchard, but there 
was a condition that in default of redemption at the expiry of 21 years the mortgagee 
should be allowed to retain possession as long os the trees bore fruit. The condition was 
not enforced as the mortgagor was an agriculturist within the Dekkan Agriculturists' 
Relief Act. 


Penalty In case Of default. — A stipulation for a penalty in case of default is 
relieved against. Thus a stipulation that in case of default one murra of rice was to be 
paid for every rupee of the debt was sot aside as unreasonable («). But if there is no 
question of penalty, stipulations for enhanced interest or for oompound interest from dato 
of defaultare valid (/) ; but if the original rate of interest is high, a stipulation for com- 
pound interest in default may be a penalty ( 9 ). A stipulation for enhanced internet 
from the date of the bond would always bo a penalty (A). See Pollock and Mulla'a 
Contract Act 6 th Ed., pp. 436-464. slf there is no undue influence or unfair dealing a 
high rate of interest is hot a clog (»). The Court cAtinot, oroopt under the provisions 
of the Usurious Loans Aot 10 ofclOlR. give relief against excessive interest (/). But 
24 per cent, with six monthly rests in a deed of further charge has been relieved 
against ( k ). A usufructuary mortgagee may of course stipulate for interest as well aa 
profits (/). 

Restraint Of alienation.— A condition restraining alienation by the mortgagor 
is a clog on the equity of redemption, for it will not recognise the transferee as having 
acquired the right of redemption (m). So also is a stipulation that the mortgagor shall 
redeem without having recourse to a loan from anybody (n). But a stipulation that the 
mortgagor might redeem before due date, if he could do so without alienating other 
property was upheld as a special concession personal to the mortgagor and not available 
to his assignee (o). 
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8. CO Long term. — A long term for redemption is not neoessarily a dog on the equity of 

redemption. Indeed a long term may suit both parties, relieving the mortgagor of the 
neoessity of finding another creditor, and being a long term investment for the mortgagee. 
In England there is no reported case in which a restriction for more than seven years has 
been upheld (p), and a restriction for twenty yean has been held, in conjunction with 
other circ umstan ces, to be a dog on redemption (q). But in India terms of much 
v; .^ , greater duration have been allowed (r) though 200 years have been held to be a do& («). 

But if there are circumstances which indicate that the length of term is unreasonable 
or oppressive, redemption, has been allowed before the expiry of the term (f). 


Illustration. 

A mortgaged his property to B by an usufructuary mortgage for a term of 101 years. 
The mortgage provided that A should be liable for interest at 8£ per cent, and that S 
should take the rents and profits ; that if the rents and profits exceeded the interest, B 
should take the surplus but that if the rents and profits were less than the interest, A was 
liable for the deficit : and {hat at the expiry of the term A should be entitled to redeem 
on payment of three times the principal money. These provisions rendered redemption 
onerous and difficult without any corresponding benefit to the mortgagor. A was 
entitled to an account and redemption before the expiry of the term s Abdul Hakim v. 
Sajjad Husain (1023) 26 O.C. 200, 74 I.C. 304, (’23) A.O. 200. * 

On the other hand the Allahabad High Court has held that a long period even 
though coupled with onerous and oppressive tenps affords no ground for interference 
unless there has been coercion, fraud or undue influence (u). «In another case the same 
High Court held that a condition in a mortgage that i£ the mortgagee constructed a new 
building by demolishing an old one which was a kutoha structure, the mortgagor would 
pay the cost of its construction at the time of redemption was not a clog (v). 

If there is a long term without a mutual provision for the oentinuanoe of the loan, 
as when the right of redemption is postponed and the mortgagee is given the right to call 
in his money at any time, the stipulation for postponement becomes unilateral, void of 
consideration and invalid. This is because the right of redemption and the right for 
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(1912) 16 I.C. 917 (150 yean); 

v. Karzimhan (1944) A.M. 


v. SaaduUa 
Jt, 

6 0 J 


{•) 


Fatah Mihamgd v. Bam Dayal (1927) 2 
Lack. 6*8, 102 I.C. 160, C27) A.O. 224. 

(f) Abdul Hakim v. Sajjad Husain (1923) 74 
I.C. 804, (*28) A.O« 200 ; Cotodry v. Day 


(1859) 1 OUT. 816 (term of 20 years and 
mortgagee solicitor of mortgagor) ; Roza 
Mohammad v. Ram Lai (1025) 88 I.C. 
201 (’25) A.O. 406; Baehu Upadya v. 
Perbhu (1920) 93 I.C. 329, (’26) A.O. 356 ; 
Balbhaddar x. Dan pat Dayal ( 1924)80 I.C. 
213, (*24) A. O. 103 (property worth 
Rs. ® S CMM) to be redeemed after 50 yean 
for 2h lacs) followed in Baldeo v. Lotai 
(1929) 4 Lah. 203, 114 I.C. 811, (’29) A.O. 
54; Bar Dayal Singh v. Baja Bam 
Singh (1933) 9 Luck. 151, 145 I.C. 669, 
(*33) A.O. 460 and In Faujadar Khan ▼. 
Abdul Samad (1924) 5 Lah. L. J. 894, 
76 I.C. 445, (*24) A.L. 129 (usufructuary 
mortgage of a minor’s property for 51 
yean, the mortgagee to take the rente 
and profits as well as Interest and to 
spend as much money as he liked on 
Improvements) ; Durga Singh v. Nawab 
Murza Muhammad Baza (1914) 17 O.C. 
313, 25 I.C. 912 ; Darghaki Lai v. Bajt~ 
f mmmm (1927) 102 I.C. 62, (’27) A.O. 
237 ; Sohan Lai v. Kunwar (1921) 61 I.C. 
962 [ Mahdo Singh v. LaAhmin (1926) 
87 I.C. 909, (’25) A.O. 720; Mathura 
Prasad v. Harakh Narmin (1919) 22 O.C. 
191, 68 I.C. 770 ; Ram Das v. Steami Dayal 
(1920) 28 O.C. 106, 57 I.C. 558. 

(*) Shubratan v. Dhanpat Godmaiya (1932) 54 
All. 1041, 1932 All. L.J. 1021, 148 I.O. 
409, (’38) A.A. 70. 

(*) ChhmH Lai v. Bobu Nandan (1944) AJU 304 . 
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foreclosure are coextensive (w). So an arbitrary stipulation that the mortgagor shall 
redeem only when the mortgagee demands his money is void (x) : and a covenant by the 
mortgagor for the perpetual renewal of the mortgage is inoperative (y). 

In Hira Kuar v. Oambhir Singh (») a mortgage for a term of 40 years stipulated 
that in default of payment of interest for any one year, the mortgagee would be entitled 
to sue at onoe for the mortgage money and it was held that this provision gave the 
mortgagor a right to redeem before the expiry of the fixed period. But a right to sue 
for the mortgage money in case the security is endangered is not oppressive so as to 
accelerate the right of redemption (a). It has been said that a long term in a usufruc- 
tuary mortgage is less likely to operate as a clog on redemption, as redemption is effeoted 
on payment of a fixed sum and there is no danger of arrears of interest exceeding the 
value of the property (6). A stipulation postponing redemption for a period of 40 years 
with a condition that in default of redemption on a particular day the mortgage would be 
renewed for another period of 40 years was held to be a clog on redemption (c). So also 
a term of 95 years with a condition that interest should be juytl only with the principal (d). 
A condition that a usufructuary mortgage should be redeemed on a particular day 60 
yean later and on no other day is void as a dog on redemption («). A covenant in a 
mortgage for possession for 51 years, together with a high rate of interest and also a 
covenant that the expenses of repairs to bo added to the mortgago-money were not held to 
be a clog on redemption (/ ). 


Collateral benefit to the mortgagee. — The rule ill English law with reference to 
covenants securing a collateral benefit to the mortgagee used to be very much stricter than 
it is now. The Master of the Rolls in Jennings v. Ward (g) said — “A man shall not have 
interest for his money and a collateral advantage besides for the loan of it, or elog the 
redemption with any by -agreement," and Lord Eldon in Chambers v. (Joldunn (h) said 
that a mortgagee cannot stipulate to be a receiver of rents or profits with a commission 
and that the Court protected the mortgagor not only against usury but anything tending 
to usury and oppression. At the time these cases were decided the usury laws were in 
force and it was perhaps necessary to defeat every device for evading them. But the 
usury laws were repealed in 1854 (») and after that there could be no valid reason why a 
mortgagee instead of stipulating for a high rate of interest should not stipulate for lower 
interest and some collateral benefit such as a commission. But the same course of 
decisions continued and in Broad v. Sel/e (j) a covenant to employ the mortgagee as 
auctioneer was held to be a clog on redemption. However, in Mainland v. Upjohn ( k ) 
a mortgagee had been allowed a commission for making the loan, this being only a way 
of securing a return for the use of money, and in Bigg* v. Hoddinott ( l ) a restriction on 


(tr) Sakharam v. Vithu (I860) 2 Bow. H.C. 225, 
A.C.J.; Vadju v. Vadju (1881) 5 Bom. 
22 ; Raghubar Dayal x. Budku Lai (IMS) 
8 All. 05 ; Tirugnana x. XaUatambi ( 1803) 
18 Mad. 486 ; Sayad Abdul Uaq v. Gulam 
Jilani (1800) 20 Bom. 677; Sari v. 
Matiram (1808) 22 Bom. 375 ; Rahmat AH 
v. Shadi Ram (10271 100 l.C. 625, (’27) 
A.l 226 ; Shiam Lai v. Jagdamba Prasad 
(1027) 25 All. JL.J. 1051, 108 l.C. 561, 
(*28) A.A. 131. 

Xarayan v. Roteji (1884) P. J. 254; Sari 
v. Matiram, supra . 

%fel Nedhkhandhan v. AnanthakrUhna Ayyar 
:;-r* (1007) 30 Mad. 61. . 


(1021) 10 All. L.J. 460. 62 l.C. 085, . 

A.A. 143: Rahmat AH v. Shadi ftam, 


v. Sheodihai (1904) 26 All. 470. 

% AH v - Swr9 j pnuad (l922 > 

mSSbTcssS) A.O. 221 ; XmmsimM v. Sksh- 


(«) 


«*) 


(•) 

(/) 


(9) 

<h) 

(*) 

<i) 

<*) 

(I) 


ayyu (1025) 48 Mad. bj, 363, 00 l.C. 138, 
( 25) A.M. 825. m 


Sarbdam&n Sinoh v. Bijai Singh (1014) 86 
All. 551, 24 l.C. 705 ; Ram flanesh v. Rup 
Narain (1025) 80 l.C. 044, (*25) A. A. 
34; Bhullan ▼. Bar he ha (1981) 53 All. 
580, 131 l.C. 520, (’31) A.A. 880. 


Rajai Singh v. Randhir Singh (1025) 87 l.C. 
30, (’25) A.A. 643; Kunj Behari Lai v. 
Pandit Prog Narain (1022) 68 l.C. 529, 
(’22) A.O. 283. 


Bhullan v. Bacheha, supra . 


Sheikh Abdur Rahman v. Ram Padamath 
(1946) A.O. 113 
(1705) 2 Vera. 520. 

(1804) 0 Vm. 254. 

17 and 18 Viet. c. 00. _ 

<1863)0 Jur.(N.8.) f 
(1889) 41 Ch. D. 11 
(1808) 2 Ch. 807. 
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the purchase of beer from any one but the mortgagee during the term of the mortgage 
of a public house waa held to be valid. The disability of solicitor mortgagees charging 
for costs was removed by the Mortgagees Legal Costs Act, 1896 (m). At last the point 
went to the House of Lords in the case of Noakes do Co . v. Rice (n). A brewer mortgagee 
of a public house had stipulated that the mortgagor should buy all the beer consumed 
on the premises from him." It was held that the. tie was valid during the continuance 
of the mortgage but on redemption the mortgagor was entitled to a reconveyance of the 
property free from the tie. Lord Maonaghten said — “ redemption is of the very nature and 
eaaenoe of a mortgage, as mortgages are regarded in equity. It is inherent in the thing 
itself. And it is, I think, as firmly Bottled now as it ever was in former times that equity 
will not permit any device or contrivance designed or calculated to prevent or impede 
redemption. It follows as a necessary consequence that, when the money secured by 
a mortgage of land is paid off, the land itself and the owner of the land in the use and 
enjoyment of it must be as free and unfettered to all intents and purposes as if the land had 
never been made the subject of the security." Thus t he agreement conferring a collateral 
benefiton the ..mortgagee w*.s not enforceable in so far as it extended beyond the period 
of redemption. This was followed in Bradley v. Carritt (o) a contract for the employment 
of Hie mortgagee as broker for the sale of tea and Lord Maonaghten definitely laid down 
the rule that the collateral advantage came to an end when the mortgage debt was 
paid. 


The rule therefore seemed to be as laid down in Noakes v. Rice and Bradley v. CanriU 
that the collateral advantage whether it affected th$ mortgaged property, as in the first 
case, or the mortgagor personally as in the second case came to an end when the mortgage 
debt was discharged. But the point came up agaiq before the House of Lords in 
Kreglinger v. New Patagonia Meat do Cold Storage Company Ltd . (p). This was a mortgage 
by & meat preserving company to a firm of wool brokers and the mortgagees stipulated 
for a right of pre-emption of sheep skins sold by the company. It was held that this 
right of pre-emption was enforceable notwithstanding that the loan was paid off. This 
case decides that the mortgagee can stipulate for a collateral benefit to endure beyond 
redemption subject to three conditions : (1) that it is not unfair or unconscionable, 
•(SJJjifttJt is not in thp nature of a penalty clogging the equity of redemption, and (3) 
that it is not inconsistent or repugnant to the contractual or equitable right to 
| redeem. This case restores freedom of contract between the mortgagor and mortgagee ; 
bu£7as Strahan observes, though it is favourable to financial interest, it leaves the law 
more uncertain than it was before. Does it apply only to personal undertakings as in 
Bradley v. Carritt ( q ) or ~to undertakings affecting the mortgaged property as in 
\ Noakes v. Rice (r) ? Does it apply only where by the terms of the mortgage the 
^mortgagor is not entitled to a reconveyance until after the stipulation has been fulfilled ? 
Ts«the rule that the mortgagor is entitled to reoover the property free from all 
anoumbranoes created by the mortgage abolished ? 


Following Kreglinger' b case a provision that debenture holders should reoeive a 
share of the surplus profits in a winding up was held in Re Cuban Land 
Co . (s) to be a oollateral benefit that was not a penalty dogging the equity of 
redemption. 

* 

In India a oollateral advantage that extends beyond the period of redqpiption is 
invalid. Sargent, C.J., set aside a permanent lease granted by a mortgagor to a 
mortgagee on the ground that the parties were not in a position to deal on equal 


Si 


68 a 60 VUA 0. 86. 
1014) A.0.85. 


(f) (1908) A.O. 263. 
(r) (1008) A.O. 04. 
(4) (1021) 8 Ch. 147. 
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tains (4). A oondition that after redemption the mortgagee shook! oontinue in possession 
as a permanent tenant is invalid as it prevents the mortgagor getting back the property 
free and unfettered (a), while a lease by a mortgagor to a mortgagee to last dod^ lbe 
jwSJgBBy of the mortgage is valid (r). Bat in another oase (tr) the Bombay High 
Court held that an agreement to pay remuneration to a mortgagee mill manager waft 
not a dog on redemption although the same Court had said seven years previously 
.apparently with referenoe to the early English cases that it was a well established 
principle that a mortgagee cannot charge for his personal services (*). In Chatikam 
Venkatarayanim v. Zamindar of Tuni (tj) tho Privy Council held that an agreement 
‘that a mortgagee in possession should ohargo a fixed sum annually for repairs and 
•contingent charges was not a dog on redemption. 


In Oudh a stipulation that tho mortgagor should pay on redemption “ deorha,” 
the principal and half as much again, has been held to be valid (*). 


A oondition for pre-emption in favour of tho mortgagee is, it is submitted, a clog on 
redemption, for the mortgagor gets baok his property on redemption fettered with this 
stipulation (a). The oases on the subject are not consistent. In a Madras case (6) 
Baahyam Ayyangar, J., suggests that if the price is not fixed and if the right of 
pre-emption does not continue after redemption there is no clog, as the mortgagor may 
sell or not as he pleases. The Allahabad and Patna High Courts have said of a 
covenant for pre-emption at a fixed price that the covenant for pre-emption was enforce- 
able if the bargain was not uncongoionable and if the right did not oontinue after 
redemption (r). The Calcutta High Court has held that a stipulation for pre-emption is 
valid and not contrary to publio gplicy (d). 


The Madras High Court has observed that the relaxation of the rule of equity in 
Kreglinger'e case does not affect tho construction of a statutory enactment such as this 
•eeotion (e). But tho tendency to restore freedom of contract between tho mortgagor 
and the mortgagee which that case discloses and which is apparent in the protests 
of Lords Halsbury and Maonaghten in Samuel v. Jarrah , fir.. Corporation (/) may also be 
•observed in the judgment of the Judicial Committee in Kanhaya Lai v. National Bank of 
India (g). Indian oases were cited to show the necessity to protect mortgagors from a 
power of sale without the intervention of the Court and their Lordships said it was 
Absurd to apply the reasoning of those oases to a transaction between a limited company 
-and the trustees of debenture holders. 


(t) Subruo v. Munjapa (1892) 16 Bom. 705, 
followed la Panharam v. lxixmibai 
(1929) 58 Bom. 860. 115 I.C. 405, (’29) 
A.B. 186 on app. (1931) 33 Bom. L. R. 
765, 184 I:C. 701, (’81) A.B. 899 ; Oobind- 
too v. Anaji (1891) P. J. 241 ; Karting 
v. Narayan (1890) P. J. 211. 

4«) Mahomed Mum v. Jifibhai (1885) 9 Bom. 
624; Bhimrao v. Sekharam (1922) 46 
Bom. 409, 64 LC. 612, (’22) A.B. 277 ; 
Parmmand PandU v. Mata Din (1925) 
47 All. 582, 87 I.C. 477, (*25) A. A. 
427; R am Nartrin Pathuk v. Surath- 
nath (1920) 6 Pit. L.J. 423, 57 I.C. 837 ; 
Sheo Singh v. Birbahadar Singh (1910) 
0 I.C. 707; Aakineda v. Subbtah (1912) 
S54U4. 744, IS LC. 882; DeM Rm v. 
Shaikh Chand (1916) 11 Nag. L.R. 180, 81 
I.C. 869. 

•<•) Mahomed v. Btekiel (1906) 7 Bom. L.R. 772. 

Hw) Hem Miile Ltd. v. C mmt ji (1911) 18 Bom. 
LJL 162, 10 1.0. 74ft. 

(1904 


<(*) Makadeo v. 
L. R. 690. 


ty) (1923) 40 Mad. 108, 50 I.A. 41. 71 I.C. 
1035, ('23) A. PC. 26 ; BUheehwar Dayal 
v. Chedi Singh (1935), 166 I.C. 026, (’86) 
A.P. 157. 

( t ) Lata v. Hirafan (1926) 96 I.C. 538, (4ft) 
A.O. 502 ; Miron Bakeh v. Bajrang (1907) 
10 O.C. 214. 

(а) Sco Hangayya ChetU v. Raghavarharlu (1929) 

62 Mad. 300, 121 1.0. 768, (’29) A.M. 243. 

(б) Ramaeami Patter v. Cklnnan (1901) 24 Mad. 

449 ; approved In Karri Veerareddi v. Karri 
Bapireddi (1906) 29 Mad. 886 (V.B.). 

(e) Bimat Jati v. Biranja (1900) 22 AD. 288, 
followed In Mature Sabba v. Surmdea- 
noth (1929) 8 Pat. 24 8, US 1.0. 106, (’28) 
A.P. 627. 

(d) Barit Path v. Jahuraddi (1897) 2 Cal. W.N, 

676. • 

(e) Ambu Hair v. Kda Pair (1920) 6ft Mad. 

606, 128 I.C. 684, (*90) A.M. 806. 
if) (1904) AX. 228. # # 

(,) (in « Uh. »4, 10 LA. lft, 7HA f, 
('») A.FC. 114. 
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Subsequent agreement postponing redemption. — A subsequent Agreement 
which has the effect of postponing redemption or which postpones redemption may be 
either (1) an agreement whioh creates a personal obligation, or (2) a charge or a 
mortgage creating a right in rem. If the agreement creates only a personal obligation 
it is a clog on redemption, for the mortgagor is entitled to get back his land on 
payment of the debt secured upon it. So if the mortgagor borrows a fresh sum, and 
executes a money bond agreeing not to redeem the mortgage until the bond is paid off, 
the agreement is invalid (A). This rule, however, was not observed in some cases that are 
now obsolete (i). So also a condition in a mortgage bond that the, mortgage shall not 
be redeemed until a previous personal loan is paid off is a clog on redemption ; but the 
Bombay High Court has said that this was not so in cases before the Act (j). On the 
ether hand if the mortgaged property is made security for the repayment of the further 
advances, the agreement not to redeem the first mortgage until the second debt is paid 
off is valid, for the agreement operates as a deed of further charge and the mortgagor can 
redeem only on payment of all the moneys secured (A). In a case where some of the 
mortgagors have executed* deeds creating a further charge in favour of the mortgagee, 
the mortgagee cannot in a suit for the redemption of the mortgage compel the payment of 
the sum due in respect of the further charge. He can enforce that right in a separate suit (2 ). 

No hard and fast rule can bo laid down as to whether the agreement operates as a 
further charge or not and each case must be decided on the construction of the particular 
document (m). 

Illustration* r 

*^{\) A borrows money from B and executes a usufructuary 'mortgage for the amount 
redeemable in any month of Jeth. A then borrows a farther sum from B and executes a 
simple money bond in which the covenants not to redeem the mortgage until the money 
due on the latter bond is paid. This covenant is invalid as a clog on the equity of redemp- 
tion : Sheo Shankar v. Parma Mahton (1904) 26 All. 559. 

- (2) A borrows Rs. 500 from B and executes a usufructuary mortgage for Rs. 300, 
the rents and profits to be taken in lieu of interest. A covenants in the deed that the 
payment of the balance of Rs. 200 with interest at 2 per cent, per mensem would be 
compulsory at the time of redemption. The covenant is not a clog on redemption, but 
creates a further charge for Rs. 200 : Jeut Koeri v. Mathura Koeri (1926) 24 All. L.J. 
126, 90 I.C. 787, (’26) A. A. 171. 


(h) Rama v. Martand (1885) 0 Bom. 286 note ; 

ChoUalal v. Gobtndram (1893) 18 Bopi. 
601 ; Rajmal ▼. Shitaji (1903) 27 Bom. 
154 ; Rugad Singh v. Sat A’arain (1905) 
27 Ail. 178; Sheo Shankar v. Parma 
Mahton (1903) 26 All. 559 ; Durga Penhad 
v. Dukki Roy (1905) 9 Cal. W.N. 789. 

(i) Bari Mahadaji v. Balambhat (1884) 9 Bom. 

238 ; yashcant v. Vithoba (1888) 12 Bom. 
231 : AUu Khan v. Roshan Khan (1881) 
4 All. 85 ; Sundar Malhar v. BapuH (1894) 
18 Bom. 755; Krithnaji v. Mahsshvar 
(1896) 20 Bom. 346. 

tf) Biralal v. Banilal (1909) 11 Bom. L.B. 
318, 2 I.C. 469. 

(k) Durga Penhad v. Dukhi Rou (1904) 9 Cal. 
W.N. 789 ; Muhammad Abdul v. Jairajmol 
(1906) 3 All. L.J. 768; RanjU Khan v. 
Ramdhan (1909) 81 All. 482. 2 I.C. 859; 
Bikhan Singh v. Shankar U909) 6 All. L.J. 
255, 1 I.C. 345 ; VIJat Rai v. Kanhaiya 
• Lai (1922) 20 All. L.J. 86, 65 I.C. 819 (*22) 
A.A. 41 : Jinan v. Tahal Singh (1930) 12 
Lah. L.J, 144 ; Bar Prasad v. Ramehandar 
(1922) 4VAU. 37. 63 1.0. 750 ( f 22) A. A. 174 
(F.B.f foils whig Met . Rais-un-nissa v. Sara- 
war (1926) 1 Lack. 92, 92 I.C. 675, (*26) 
A.O. 228 ; Jeut Koeri v. Mathura (1826) 


24 All. L.J. 125, 90 I.C. 787, (’26) A. A. 

- - - — - i git * 


115 ; Shib Narain v. Gajadhar (1926) 48 
All. 292, 92 I.C. 772, (’26) A.A. 506 ; SUa 
Ram v. Sheo Darshan (1926) 96 I.C. 197 ; 
Lai Bahadur Singh v. Rameshwar Prasad 


(1927) 105 I.C. 581, (’27) A.O. 510 : Ram 
Kishore v. Ram Bandan (1927) 25 All. L.J. 
1086, 108 I.C. 149, (’28) A.A. 99 ; Sheo 
Kumar Upadhya v. JiUu Singh (1909) 

9 I.C. 52 ; Bargobind v. Tula Ram (1810) 

10 I.C. 222; Ghauharja Baksh v. Ram 
Barakh (1916) 32 I.C. 740 ; Radha Krishna 
v. Sheo Dial (1905) 8 O.C. 182 ; Baunidh 
v. Mahadeo Singh (1922) 25 O.C. 134, 65 
I.C. 401 ; Gaya Din ▼. Gajadhar (1916) 24 
I.C. 611 ; Rameharan v. Jagan Bshari 
Lai (1915) 24 I.C. 737 ; Gaya Prasad ▼. 
Raehpal (1923) 70 I.C. 66, (’23), A.O. 24 ; 
Mt. Jugsskri Kuer v. Aftab Chand (1929) 
8 Pat. 68, 112 I.C. 855, (’28) A.P. 582. 


(0 Kenak Mm0 v. Singh (1936) 160 I.C. 

(m) Bar Prasad v. Ramehander (1922) 44 All. 
87, 63 1 f .760, (*22) A.A. 174. 
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(3) A borrows Rs. 500 from B and executes a usufructuary mortgage in his favour. 
A then borrows a further sum of Rs. 60 from B and executes a mashrat-ul-rahn (or addi- 
tional mortgage), containing the following covenant : “ the stipulation is that when I shall 
redeem the land mortgaged I shall also pay the said amount, with interest at the stipulated 
rate, and then the mortgaged property shall be redeemed. Without payment of the 
said sum the property shall not be redeemed.” It was held that the covenant was not a 
clog on redemption, but created a further charge : Har Pramd v. Ratnrhander (1922) 
44 All. 37, 40, 63 I.C. 750, (’22) A. A. 174. 

(4) A borrowed Rs. 1,500 from B and executed a mortgage for Rs. 1,500. The 
mortgage bond recited that Rs. 5,000 was due on a previous Khata , and A promised to pay 
this sum and covenanted not to redeem the mortgage till both sums of Rs. 1,500 and 
Rs. 5,000 were paid. The deed was stamped for Rs. 6,500. It was held that Rs. 5,000 
were also secured by way of mortgage, and tliat there was no question of a clog on 
redemption : Hari v. Vishnu (1904 ) 28 Bom. 349. 

• 

If a person executes two successive mortgages of his property in favour of Another 
to secure separate debts, a stipulation in the second mortgage that the mortgagor shall 
not be entitled to redeem the first mortgage, unless he also paid the debt secured by the 
second mortgage is pfrfectly valid ( n ). The mortgagee is entitled in such a ease to resist 
redemption of the first mortgage, unless the second debt is discharged oven if his right 
to enforce the second mortgage is barred by limitation (o). The rule, however, does not 
apply when the mortgagees are different. Thus if A mortgages to a firm and then for a 
further advance makdh a second mortgage to a partner in that firm stipulating that he 
will not redeem the partnershij^nortgage before paying the jwrsonal debt that stipulation 
will not prevent him from redeeming the partnership mortgage first (/>). Again if the 
previous advance whether secured or unsecured is secured on the mortgage given at the 
time of the second advance the case is different because both the transactions become 
merged in one mortgage ( q ). But one mortgagor cannot by executing a tacking mortgage 
affect the right of his co-mortgagors to redeem. Thus in a case where K and L in 1876 
executed a mortgage to T and then K alone in 1891 executed a second mortgage to T 
which contained a condition that he would not redeem it without at the same time 
redeeming the mortgage of 1876, L was allowed to redeem the first mortgage without 
redeeming the second (r). 


When the right Of redemption arises.— The right of redemption arises when 
the principal money secured by the mortgage has become due and may be exercised at 
any time thereafter, subject of course to the law of limitation. In English law the mort- 
gagor cannot redeem before the tipMj fixed for payment (*)► No verthoiese there yrm^. 
considerable number of Indian cases in which it was held that the time fixed in the deed 
was fixed for the convenience of the mortgagor and that he could redeem, before 
imW 11 there was an express stipulation to the contrary ((), These ca ses are bad law, for 


(») Punnu Ram v. Ghulam U twain (1920) ; 
7 Lab. 297, 96 I.C. 630, <’2tt> A. L. 494 . 1 
Mohammad Khan v. Chandi Shah (1933) ; 
147 I. C. 198, (’33) A. L. 864 ; Gan, at 
Raofi v. Abdul ji Chondji <1986) 169 I.C. j 
23 <1937) A.li. 54 ; Jai Narnia *. Gokal 
Sinoh (1937) 168 I.C. 40, (1937) A.O. 321. j 
40) NpLhwa v. Kanhipa <1921) 3 Lsh. L. J. 432. 
66 I. 0. 642, <*2i) A. L. 170 ; Neba Ram 
v. Muhammad Hussain (1926) 89 I. C. 
871, (*26) A. L. 90 ; Ram Kishors v. Ram 
Nandan (1927) 25 All. L. J. 1086, 108 
I. C. 149. (’28) A. A. 99 ; Sultan Muham- 
mad v. Ladha (1928) 96 I. C. 844, (’26) 
A. L. 638 ; Jokhu Bhtmja v. Sitla Bakhsh 
(1930) 52 All. 539, 122 I.C. 411, (’30) A. A. 
416. The contrary dedslons In Kesar 
.Humour v. Kashi Ram (1915) 87 All. 634, 


30 I. C. 777 and Ramakrishna v. St.kksr 
<1917) 33 Mad. L. J. 581, 43 I. C. 286, are 
Incorrect. 

(p) Chhotalal Oovindram v. Mathur (1893) 18 
Bom. 591. 

<$> Uari v. Vishnu (1904) 28 Bom. 349, 

(r) Tarkeshfear v. Kaiku Pathak (1927) 98 I.C. 
409, (’27) A. A. 144. following Muhammad 
Husain v. Sheadamhun Das (1907) 4 All. 
L. J. 176. 




Brown v. Cols (1845) 14 81m. 427. _ 

Dorappa v. Kundukuri (1867) 3 3&d. H, C. 
368 A, C. J. ; Mashook v. Murom (1876) 


(1880) 2 


rhsrta v. Sri l&ju 
Mad. 314 ; Ross Ammal v. 

. 23 Mad. 38; Bhagwut Jkm 
skadfmph (1888) 10 AlFoSL 
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the view token in other oases (u) that the mortgagor cannot redeem before the time fixed 
for payment is confirmed by the decision of the Judicial Committee in Bakhiawar Begem 
v. Husaini Khanam (v). Their Lordships said that ordinarily, in the absence of a special 
condition entitling the mortgagor to redeem during the term for which the mortgage is 
created, the right of redemption can only arise on the expiration of the specified period ; 
but that there is nothing in law to prevent the parties from making a provision that the 
mortgagor may discharge the debt within the specified period and take back the property, 
suoh a provision being usually to the advantage of the mortgagor (w). In a recent ease 
the House of Lords have held that a covenant to repay the money with interest by 80 half 
yearly instalments was not a clog on redemption and the mortgagor oould not claim to 
redeem before the expiry of that period (x). The time for payment is sometimes expressed 
to be within a certain number of years. There is a conflict of decisions as to whether this 
imports a right to redeem earlier (y). It is submitted that this is purely a matter of 
construction of the deed. In the case of Uetvanchal v. Jawahir (?) the mortgage was for 
eight years with a condition that the mortgagor might redeem on payment of the whole 
amount duo at the second, fourth and eighth years. If the mortgage fixes no time for pay- 
ment the mortgagor may redeem at any time (a). A mortgagor is not entitled to redeem 
before the expiry of the stipulated period merely on the ground that the mortgagee in 
possession has done something which he was not authorised to do (6). In an usufructuary 
mortgage there can be a term fixed for the mortgagee's enjoyment during whiob 
redemption cannot teCke place (c). 


In some agricultural tenancies time is of the essence of the contract, for redemption 
at any other time would prejudice agricultural operations. So when a mortgage was 
redeemable in Jeth of any year it cannot be redeemed in any other month (d). When 
the mortgage money was deposited in the month of Jeth, that is at harvest time, but ton 
late for notice to be served on the mortgagee in that month, the Allahabad High Court 
treated it as available for redemption from the month of Jeth of the next year (e). 


But the mortgagor may on equitable grounds be allowed to redeem before the expiry 
of the term on aocount of a default of the mortgagee. Thus in Ghhotku Rai v. Balden (/) 
the mortgage was for Bs. 509-15 and the mortgagee was to discharge prior enoumbrances 
out of the mortgage money. The mortgagee only advanced Bs. 50-15 and did not dis- 
charge the encumbrances. The assignee of the mortgagor was allowed to redeem before 


<») Sakkaram v. Vithu (i860) 2 Bon . H. C. 225 
A. O. 3. i Raghubar Dayal v. Budhu Lai 
(1886) 8 All. 05 ; Vadju v. Vadju (1881) 
5 Bom. 22 ; Sayad Abdul Bak v. Oulam 
(1896) 20 Bom. 677 ; QHrugnana v. RaUa - 
tambi (1892) 16 Mad. 486; Htooini 
w Khartum v. Husain Khan (1007) 29 All. 

( t ) (1914) 86 All. 105. 41 I. A. 84, 28 I.C. 855 
followed In Bit Mohamad v. Ragoor (1914) 

27 Mad. L. J. 483, 25 I. 0. 676 which 
treats Ross Ammal v. Rajarathaam (1900) 

28 Mad. 83 as overruled ; but apparently 
overlooked by the Chief Court of Luck- 
sow In Hardeo Bakhsh v. Deputy Commis- 
sioner (1926) 1 Luck. 867, 98 1. C. 642, 
(’26) A. O. 281. 

(to) See for instance Kudai Lai v. Met Aisha 
Jshan (1927) 2 Luck. 664, 102 I. 0. 268, 
(’27) A. 0. 199. 

(*) Knigktsbridgs Estates Trust Ltd. v. Byrne 
(1940) A. 0. 613. 

(y) yk In Puma Chandra v. Peary Mohan 
(1912) 89 Oal. 828, 16 I. 0. 287, following 
Roes Aimed v. Rajarathnam, supra ; 
Chkma Sami, Vo Krishna (1906) 16 Mad. 
L. J. 146; Radha Krishna v. Madhaea 
(1907) 17 Mad. L. J. 88; Chsmdu v. 
Koaja 1916) 29 Mad. h- J. 86, 80 I. 0. 


870: No, In Vadju v. Vadju, supra; 
Raghubar v. Budhu Lai, supra ; Skmm 
Lai v. Jagdamba Prasad (1927) 26 All. 
L. J. 1061, 108 I. 0. 660, (’«) A. A. 
181 : Akbar Husain ▼. Shah Ahsanul 
(1932) 184 I. C. 649, (’82) A. A. 166. 

(r) (1889) 16 Oil. 807 PC. 

(а) Chengiuh v. Pichayya (1907) 17 Mad. L. J. 

(б) Bar Baksh Singh v. Mahabir Singh (19S6> 

169 I.C. 1062, (1086) A.O. 180. 

(e) Kishan Singh v. Nathu Ram (1989) A.L. 286, 
41 P.L.B. 270. 

(d) Bansi v. Qirdhar Lai (1894) A. W. N. 148. 

(«) Saiyid Ahmad v. Dh anmm (1921) 48 All. 
424, 60 1.0. 760, <*21) A. A. 71: Kirpat 
Singh v. Sheoambar (1980) 28 AD. L. J. 
610, 126 I. 0. 866, (’80) A. A. 288 ; Rar- 
smgh v. Aehhaibar (1914) 86 *|1. 86, 2ft 
I. C. 689: Muha m m ad AH v. Baldeo 
(1016) 88 AIL 148, 84 I.C. 188. 

(/) (1912) 84 All. 669. 17 I.C. 840; Stmwaley 
Prasad v. Shoo damp (1927) 2 Luck. 279, 
98 I.C. 770, (*27) A.O. 12; Rarusimhn 
Boo v. Seshayya (1926) 48 Mad. L.J. 868, 
90 1.C ISM**®) A.M. 826 ; Durga Chasms 
v. Potash (1926) 76 1.0. 886, (’26) A.C. 106 r 
but cee Manieka Radar v. A r am ug ha 
Sandora (1946) A.M. 840. 
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thfe expiry of the term. On the other hand, in order to aVoid multiplicity of aotions the 
mortgagor may in some oases be refused redemption unless he at the same time pays an 
unsecured debt. If the mortgaged property is in the hands of an heir or devisee of the 
mortgagor as assets for the payment of an unsecured debt, the mortgagee may if the 
assets are sufficient for the payment of all creditors tack the unsecured debt to his 
mortgage debt (g) — but not if the estate is insolvent (h). Such tacking was permitted 
in a Bombay case (i) where the mortgagor had in his lifetime assigned his whole estate 
to the plaintiff with an obligation to pay his debts, and the plaintiff was not allowed to 
redeem the mortgage without paying an unsecured debt also. 

Exercl8e Of right Of redemption.— The mortgagor’s right of redemption is 
exercised by the payment or tender to the mortgagee at the proper time and at the 
proper place of the mortgage money. 

Payment. — Payment may be made not only to the mortgagee) but. to an authorised 
agent of the mortgagee, e.g., the mortgagee’s solicitor (j), but a payment to an agent 
who disclaims authority is mado at the payer’s risk (£). When there are several mort- 
gagees there is a conflict of decisions as to whether payment to one is valid. In Wallace 
v. Kelsall (l) payment to one of several joint creditors was hold to operate as a discharge ; 
but in Steeds v. Steeds {in) Wills, J., observed that though this may lie the rule in law yet 
in eqpity the general n^e with regard to money lent by two persons to a third is that they 
will prttna facie be regarded as tenants in common both of tho debt and of the security 
held for it and cited a passage from the judgment of Lord Alvanley, M. R., in Motley v. 
Bird (n) that “ though they take a jfiint security, each means to lend his own money and 
to take back his own.’* Again the authority of Wallace v. Kelsall («) has been shaken 
by the decision in Pouw.ll v. Brodfyirsl (p) that payment to one of two joint mortgagees in 
the other's lifetime, though a good discharge of the debt at law, only discharges the secu- 
rity to the extent of the payee’s beneficial interest, even though the payee ultimately 
becomes the survivor of the joint account. The Madras High Court following Wallace 
v. Kelsall (q) has held that payment to one of several mortgagees is a valid discharge (r). 
This was doubted in several Madras cases (#) and was not followed in Bombay and Cal- 
cutta^). In Annapurnamma v. Akkayya (n) a full Bench of the Madras High Court held 
that one of several payees of a negotiable instrument can givo a valid discharge of the 
entire debt but White, C. J., in a dissenting judgment was of opinion that tho equitable 
presumption of a tenancy in common should prevail. This opinion has sinoe been 
followed (r), hnd it is unquestionably correct, for the security being in favour of several 
mortgagees cannot be retransferred by any one of them and therefore the mortgage cannot 
be discharged except by payment to all. Is an Allahabad case (w) a full discharge 
given by one of two joint mortgagees was held to operate in respect of his share only. 


(g) Rolfev. Chester l 1855) 20 Beav. 010. 

(*) Talbot v. Frere (1878) 0 Ch. D. 588. 

(<) Ragho Oovmd v. BalvatU (1883) 7 Bom. 101. 

(j) Boueton v. Williams (1870) 6 Ch. App. 665. 

( k ) Bai Ruttonbai v. Fraser Ice Factory (1000) 

32 Bom. 521. 


(I) (1840) 7 M. A W. 264. 
<m) (1889)22 Q.B.D. 587. 
(») (1798) 3 Yes. 881. 

(o) Supra, 
ip) (1901) 2 Ch. ISO. 

(9) 


Supra . 

(r) BaH&r Mara* v. Ramona (1897) 20 Mad.461. 
is) Ahmsa Bibi v. Abdul Bader (1902) 25 Mad. 
26, 38 : Bamasami v. Muniyandi (1910) 
20 Mad. L. J. 709, 5 I.C. 843; Sheik 
Ibrahim v. Rama Aiyor (1911) 35 Mad. 
685, 687, 10 1.C. B74. 

<() Sitasmm v. Shrtdhar (1908) 27 Bom. 292. 
294 ; Jagat TaritU v. Baba Gopal (1907) 


34 Cal. 305. 821 ; Uosrainara v. llahi- 
mannem (10 11) 38 Cal. 342, 849, M.C. 
837; Jlarihat Pershad v. Bholi Psrshad 
(1007) 6 Cal. L.J. 383, 394. 

(u) (1913) 86 Mad. 544, 19 I.C. 12. 

(e) Mathra Das v. Nisam Din (1917) P.tt. 68, 
41 I.C. 921 ; Shaikh Hakim v. Adwaita 
Chandra (1917) 22 Cal. W.N. 1021, 49 
I.C. 63; Umes Chandra v. mnabmdto i 
(1916) 21 Cal. L.J. 670, 29 I.O. 956: 
Ray Salindra v. Ray Jalindra (1027) 81 
O.W.N. 874, 101 I.C. 530, (*27) A.C. 
425 ; Syed Abbas Ali v. MUH Loll (1920) 
6 Pat. L.JT. 876, 56 I.C. 403 : Bmamak 
Satpathi v. Tatna Ramhari (1920) 6 Pat. 
IdUll, 55 I.C. 841— Contra 
Ram v. Jhalu Kim (1917) 2 Pat. L J. 
520, 42 1*0. 408 ovsmfcd. 


(w) Janhari Singh v. 
61 1.C. 107. 


(1010)41 Afl. 6IL 
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S«0t The Judicial Committee in Wtrinivaodae Bavri v. Meherbai (x) held that one of two 
mortgagees was not bound by a recital of a release given by the other and th« decision 
In effect overrules Barber Moran v. Ramona (y). But even after thin decision, the Madr a s 
High Court has held that a purchase by one of several co-mortgagees of the equity of 
redemption has the effect of extinguishing the mortgage (2). The Bombay TTig h Court 
has held that in the case of payment to the heirs of a mortgagee, payment must be made 
to all unless they have constituted one of their number Karta or manager (a). Or, acco rding 
to the Patna High Court (b) f the manager's agent. It was also held in the Patna case that 
even where the mortgage deed contained a stipulation that the only evidence which the 
parties could rely upon in support of any payments made in satisfaction of the mortgage 
debt would be payments endorsed on the mortgage deed itself, it was open to the mortgagor 
to rely on evidence other than the endorsements on the mortgage bond such as a receipt 
signed by the mortgagee or his agent. 

Payment must be made in the current coin of the realm or currency notes unless 
the mortgagee accepts some other form of payment (c). If the debt is contracted in any 
particular currency, it mustf be repaid in that currency or its equivalent (d). 

• A mortgagor is not bound to pay the exeoutors of a mortgagee, until they obtain 

probate (e). 


Tender must be unconditional. — See sec. 38 of the Indian 6ontract Act. In a case 
where the purchaser of the equity of redemption mado a tender conditional on the 
delivery of the title deeds to him, the tender was held to be conditional and void (/). 
It is submitted, however, that a tender coupled witfi a demand fpr something which the 
creditor is bound in law to perform on being paid, is not conditional (g). The law aa 
enacted in seotion 38 of the Indian Contract Act is lebs rigid than the English law (A)~ 
A tender under protest is a valid tender, for the protest is not a condition, but merely 
notice that the tender is not an admission, and the creditor has only to say “ I take the 
money ; protest as much as you please ” (i). Tender must be in ourrent coin or ourrency 
notes. The old rule that the money must be shown to the oreditor to tempt him (j) is 
now obsolete and if the debtor is ready to produce the money and offers to pay it* and the 
oreditor dispenses with production at the time that is sufficient. In a case before the 
Privy Council (k) their Lordships quoted with approval the following passage from the 
judgment of Vice-Chancellor Wigram in Hunter v. Daniel (l ) : — 

u The practice of the Courts is not to require a party to make a formal tender where 
from the facts stated in the bill or from the evidence it appears the tender would 
have been a mere form and tha$ the party to whom it was made would 
have refused to aooept the money." 


In the case before the Privy Council a purchaser of the equity of redemption wrote a 
letter asking to be informed of the amount of the balance due and promising to send the 
money on reoeipt of a reply. The mortgagee replied that there was no need for him to* 
pay as there was a covenant against alienation in the mortgage deed, but at the conclusion: 

<*> (1017) 41 Bom. 300, 44 I.A. 30, 30 1.C. 627. j (rf) Trimink Jivaji v. Sakfmmm (1602) 16 Bom. 
(V) (1807) 20 Usd. 461. 500. 

(*) FoU—atha v. Md. Rathiuddin (1034) 153 <*> Pandura *ff v - Dadobhoit (1002) 26 Bom. 648, 

I.C. 482, C84)A.M.656. (/) Voradarajulu v. Dhanaiakehmi (1014) 16- 

“> A srJstz?&Esr t assist <« <..xjt.%rsAS 

202. (h) Kmyhalal v. EkuUemoneg (lS80) 5 Gal. 

W ?*8M? & T ASM) UtJAF. *•«- 

Jha v. Upmdmnarain Jha (1042)202 (J) B* parte Jkmte (1652) 2 DeO. Iff. A G. 086. 

I.C. 405, ,£1042) A.P. 406. (*) CkaHkmi VmkaU troymi m v. Zomindor of 

Timi (1023) 46 Haul. 106, 115, 50 IJl. 41, 
46. 71 I.C. 1085, (*88) A.PC. 26. 

(f) (1645) 4 Hare 420, 428. 
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of the letter stated what was the balanoe due on the mortgage. The oovenant against S» M 
a liena ti on was of oonrne invalid and as the mortgagee stated what was the amount due 
and no attempt was made by the mortgagor to pay it, their Lordships said they were 
“ unable to construe the [mortgagee's] letter as equivalent to any such dear release to the 
mortgagor of his obligation to tender the money as is required in order to justify him 
fin not having presented it for receipt (m)." In another case, when the mortgagor went 
with the money to the mortgagee and did not pay it as the mortgagee demanded extra 
interest, that was good tender (n). But a mere expression of willingness to pay is 
insufficient (o) f for the money must be available for immediate delivery (p) ; and even an 
offer by letter to pay is not sufficient (q). 


Tender of less than the proper amount is invalid according to the rule in Dixon v. 
Clarke (r) ; but in Haji Abdul v. Haji Noor Mahomed («) Telang, J„ said this rule was 
limited to cases where the party making the tender admits that more is due than is tendered 
but it is diffioult to understand why the mortgagee should suffer for the mortgagor's 
mistake (1). But the creditor may accept the amount teitiered in part payment, if 
the debtor does not make it a condition that the tender is to be in discharge of the 
whole ( u ). * 

In the absence of a stipulation to that effect the mortgagee is entitled to decline to 
receive payment by instalments (r). 

A valid tender, with continued readiness to pay, stops the running of interest^). 
But not so an invalid tender (?). • 

A tender improperly rejected is not equivalent to payment (y). 

Phear, J., said in an old case (z) that tender by one of several mortgagors is not 
valid. But that is incorrect, for any of several mortgagors can redeem and it is sufficient 
here as in England that tender should be mode by a person having a prima facie right to 
redeem. The costs of a suit for redemption are payable by the mortgagor ; but if a 
mortgagee improperly refuses to accept a tender, he may be refused his costs or ordered 
to pay costs (o). 

Instead of making tender to the mortgagee personally, the mortgagor may make 
A deposit in Court under sec. 83 — but such deposit does not of course put an end to the 
relationship of the mortgagor and mortgagee (6). 

In the case of an usufructuary mortgage when the debt has been satisfied out of the 
usufruct there is no question of tender (c). • 


(m) Chalikani Vcnkatarauanim v. Zammdar of 
Tuni (1923) 40 Mm d. 108, 115. 50 I. A. 
41, 46, 71 I.C. 1036, (’28) A.PC. 20. 

<ft) Pettonjee v. Homatji (1903) 6 Bom. L.R. 
387. 

(©) Haji Abdul v. Haji Noor Mahomed (1802) 
10 Bom. 141, 160. 

ip) Pandurang v. Dadabhog (1902) 20 Bom. 043. 

iq) Homage v. Dteapa (1898) 22 Bom. 440; 

Chetan Dot v. Oobind (1914) 80 All. 139. 
22 I.C. 669; Muhammad Muthtaq v. 
Banks Lai (1920) 42 AH. 420, 66 I.C. 991. 

<r) (1848)d> C.B. 366 ; Chtmder Count v. Jodoo- 
noth (1878) 2 <5al. 468. 

<#) (1892) 16 Bom. 141; rf. yaratingh v. 
Acioiar Singh (1914) 86 AH. 36. 22 I.C. 
689 ; Digambar Dot v. Harendra yetragan 
(1909) 14 Cal. W.K. 617, 6 I.C. 166. 

#) See MM Comdan v. Poland (1916) 30 
Mad. L.J. 607, 64 I.C. 826. 

Digambar Dae v. Harmdra yaragan, tupra. 


(t) Bthari Lai v. Horn ilhutam (1902) 24 AH. 
461. 

(w) Satyabadi Deham v. MrttbaU(lW) 84 Cfl. 
223 ; Jagat Tarini v. Nabo Copal (1897) 34 
Cal. 805 ; Velayuda Jfaiek v. Hgder Human 
(1910) 33 Mad. 100, 3 1.0. 729. 

(*) Sarain Dot v. Abinath Chandar (1922) 27 
C.W.N. 290, 69 I.C. 27, (’22) A.PC. 847. 

(g) GoHnd v. DUlar Jang (1899) i Bom. L.B. 
381 ; Satyabadi Deham v. JlirabaUi f tupra ; 
Rukhminibai v. Vmkaltth (1907) 81 Bom. 
627. 

(£) Dam Bakth v. Mohant Ram Loll (1874) 21 
W.R. 428. 

(a) Pearce v. Morris (1869) 6 Ch. App. 227. 

(b) Balasidhantam v. Perumat (1914) 27*Ksd. 

LJ. 476, 27 I.C. 162; AhmaduUah v. 
Abdul Rahim (1928) 466U1. 692, 74 I.C. 
768, (*24) A.A. 26. • . 

(e) 
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In * rait for redemption it is not neoesssiy to pier* previous tender (d). The 
Allahabad High Court once held that it waa (e) — but the Mediae High Courtdisagieed (/) 
and later Allahabad cases follow Madras (g). 

At a proper tlme.-^These words refer to the time of the day, after the right to 
redeem has accrued. This would be as under sec. 47 of the Indian Contract Act — any 
time during the usual business hours. 

At the proper place. — This would be determined according 7 to the general rule 
enacted in secs. 48 and 49 of the Indian Contract Act. The money may also be deposited 
in Court under sec. 83. 

a 

Mortgage money. — A mortgagee is entitled to treat interest due under the mortgage 
as a charge on the estate ( h ). Mortgage money therefore includes both principal and 
interest (i). This accords with the definition in sec. 58 (a). See note under the same 
heading to sec. 58. Mortgage money also includes costs properly incurred by the mort- 
gagee ( j). See sec. 72. * 

» 

Mortgagor’s rights on redemption.— The mortgagor’s rights on redemption are 
(1) delivery of the mortgage deed and documents of title renting to the mortgaged 
property, (2) possession, and (3) reconveyance or acknowledgment. 

Delivery Of the mortgage deed. — The mtjrtgagor has a right on redemption 
to the return of the mortgage deed and doouments of title elating to the mortgaged 
property. The provision as to documents relating the property which are in the 
possession or power of the mortgagee have been inserted in conformity with Order 34, 
rules 3 to 8, of the Code of Civil Procedure to show that the mortgagor is also entitled to 
the return of all title deeds handed over to the mortgagee at the time of the mortgage. 
If the mortgage deed comprises other property the mortgagor is not entitled to the return 
of the deed, but the mortgagee must oovenant to produce it when required (k). If the 
deeds are ‘lost the mortgagor is entitled to an indemnity (Z), and may also be entitled 
to compensation (m). In England it has been recently held that where the owner of a 
legal estate in fee simple in land executes a mortgage and hands over the mortgage and 
other title deeds to the mortgagee but fails to pay any interest on the mortgage or give any 
acknowledgment of the mortgage debt for more than 12 years the mortgagee loses all 
title to the land and the mortgagor can recover possession of the mortgage and other 
deeds (a). This is because under sectiop 8 of the Real Property Limitation Act, 1874 
the money charged upon land is, according to the margin note and on a construction of 
the section by the Court, to be deemed to be satisfied at the end of 12 years if no interest 
b$ paid or acknowledgment be given during that period. It is submitted that the position 
is not the same in India for seotion 28 of the Limitation Aot does not apply to such a case 
and under the present seotion of the Transfer of Property Aot the mortgagor becomes 
entitled to the deeds only on redemption. 


(d) Dinanath mi v. Emm mi <1927) 0 Pat. 
102, 97 I.C. 848, (’26) A.P. 612. 

it) Muhammad AH v. BcUdto Pande (1916) 
88 All. 148, 84 I.C. 183. 

(/) Batchanna v. Vanuatu (1901) 24 Had. 406. 

(9) H* Singh v. Bihari M (1921) 48 All. 96, 
69 I.C. 92, (’21) A.A. 868 ; Raghunandan 
v. Raghunandan (1921) 43 All. 638, 61 
« 1.0. 812, (*21) A.A. 863 F.B. : Saigid 
Ahmad v. Dhamm (1921) 43 All. 424, 60 
I.C. 76<L (’21) A.A. 71— followed In 
DinonatK Jfcvi v. Rama Rai, supra. 

(A) Oanga Ram Watts Singh (1924) 6 Lah. 
426, 80 I.C. 820, (*24) AJPO. 188 ; Mimaki 
v. Dial Chand (1926) 7 Lah. 669, 96 I.C. 


(0 

(i) 


(A) 

(0 

<m) 

(*) 


477, (’26) A.L. 624 ; Abbot Khan v. Bam 
Dot (1928) 9 Lah. 140, 112 I.C. 158, (’28) 
A.L. 842. 


Bet mnehal Singh v. Jawahir Singh (1889) 
16 Cal. 807 P.C. 

Naderthmo v. Shirinboi (1928) & Bom. L.R. 
889, 87 I.C. 129, ('24$ A.B. 264 ; Fora da 
mjulu v. Dhanalahthmi (1914) 16 Had. 
£t. 866, 28 I.C. 184. 


Tout v. Plumb* (1864) 2 8. A G. 174. 
MiditUm {lard) v. Eliot (1847) 15 Sim. 581. 
Eamby ▼. Mattham (1848) 16 Stm. 825. 
Laurit v. Plunk* (1987) 1 Ch. 808. 
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Restoration Of possession.— If the mortgagee is in possession he matt on redemp- 
tion restore postern i on to the mortgagor — not only of the lands originally mortgaged, but 
all the lands that have oome into his possession as mortgages (o). He must restore the 
lands in the same oondition as when they were mortgaged. A lease granted by the mort- 
gagee comes to an end when the land is redeomed (p). The mortgagee cannot be heard 
to say that he does not know what has happened to the mortgaged property ( 9 ). If the 
lands have been lost through the negligence of the mortgagee, he is liable to aooount for 
them to the mortgagor 


Reconveyance. — The right, of the mortgagor to a reconveyance is not limited to 
the case of an English mortgage— but (except in the case of an English mortgage) it is 
seldom insisted on in India. If the mortgage money is paid and the mortgage redeemed 
it is not necessary that the redemption should bo proved by a registered instrument (*). 
The mortgagor must pay for the cost of the reconveyance winch has been described as a 
useful protection, being evidence of the romoval of the cloud on title created by the mort* 
gage ( t ). As an alternative, the mortgagor may require t registered acknowledgment 
that the mortgage is not outstanding. Special provision is made in this section for the 
registration of this acknowledgment in the case of registered mortgages, for seo. 17 (1) (b) 
of the Registration Act would not apply, if the mortgage was for less than Rs. 100. 

By act Of parties. — The right of redemption may be extinguished by act of parties 
or by operation of law. “Act of parties ” refers to aomo transaction subsequent to the 
mortgage and standing apart from tto mortgage transaction, otherwise it would be invalid 
as a clog on redemption. In a mortgage by conditional sale tho right of redemption is 
not extinguished at the expiry #f the period. See note “Mortgages by conditional 
sale ” under seo. 68 . The insertion of a clauao in the mortgage deed that in default of 
payment the mortgage should operate as a sale is therefore not an “ act of parties ” extin- 
guishing the right of redemption (u). If tho mortgage stipulates that in default of pay- 
ment, the mortgagee shall have a right to foreclose, tho equity of redemption is not deter- 
mined unless the mortgagee obtains a decree for foreclosure. Otherwise mere mutation 
to the name of the mortgagee in the revenue registers is not sufficient to extinguish 
the equity of redemption (v). Subsequent to tho mortgage the mortgagee may purchase 
the equity of redemption from the mortgagor and this is an extinction by act of parties. 
Instances of suoh purchases have already been cited (w). Tho equity of redemption is not 
however extinguished by a mere contract for sale to the mortgagee (a:). So also where 
a mortgagee having a power to sell the mortgaged property as provided in the mortgage 
deed enters into a contract to sell the property in the purported exercise of that power, 
the mortgagor has still the right to redeem the property (y). 


In one case where a charge holder agreed to postpone his right over the propyty 
in favour of an equitable mortgagee, it was held that suoh agreement did not extinguish 
his right to redeem the equitable mortgage (*). 


Mortgagee purcha si ng at a Court sale. — The effect of the mortgagee purchasing 
the equity of redemption at a Court sale is complicated by the peculiar position of the 
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A.O. 246. 

(if) See note " Condition* of sole la desalt/’ 


it) SUla v. Dhum Singh (1226) 26 O.C. 100, 
82 LC. 406, <m A.9. 114; BOapa v. 
Sisasubramaniam <1 M7) A.K. Stt. , 
(ir) AMtem Ezra v. Ami LuKlQMA) AJB. 1M. 
(t) In m ’/a»r«f,raUMdi (IMS! A.B. Ml. 


S.W 





414 


THE TRANSFER OF PROPERTY ACT. 




♦ 

„■ i 

>• 


mortgagee. The Calcutta High Court in an old case (a) described the mortgagee aa a 
trustee. This, it is submitted, is inoorrect and it is dear that a mortgagee is not a trustee, 
for he has rights of his own whioh he can exercise adversely to the mortgagor. Neverthe- 
less the mortgagee is under many obligations similar to those of a trustee, and whioh are 
discussed in the notes under secs. 64, 76 (a), 76 (g) and 69. If the mortgagee in possession 
makes default in payment of assessment and then himself purchases the property at the 
revenue sale, he is still liable to be redeemed (6). The Courts have never allowed the 
mortgagee to escape from these obligations by bringing the equity of redemption to sale 
in execution of a decree on the personal covenant (e). The evil oMBeqliences of such sales 
were described in the judgment of Macpherson, J., in Kamini Debt v. Ramlochan Sircar (d). 
The Legislature in the repealed sec. 99 of this Act went to the length of prohibiting a 
mortgagee from bringing to sale the equity of redemption in execution of a money decree 
for a claim whether arising under the mortgage or not; and this rule was applied by 
Farran, C.J., in Martand v. Dhondn (e) before the Transfer of Property Act was applied 
to Bombay. But this case^is no longer an authority (/) and sec. 99 was repealed by 
the Code of Civil Procedure, 1908, and Order 34, rule 14, limits the restriction to what 
it was before the enactment of sec. 99. In Kamini Debi's case (g) where the mortgagee 
had improperly sold the equity of redemption in execution of a money decree for the 
mortgage debt Macpherson, J., said : — 

“ Without saying that an equity of redemption can never be seized and sold, I have 
no doubt that a mortgagee cannot properly in execution of a simple decree 
for a sum of money, the repayment of which Jk secured by a mortgage, attach and 
sell the mortgagor's equity of redemption in the property mortgaged, and that a 
mortgagee who attaches and sells his mortgagor's equity of redemption, and 
purchases it (directly or indirectly) himself, is a trustee for the mortgagor, and 
cannot acquire an irredeemable title against him." 

The Judicial Committee in Mahabir Pershad Singh v. Macnaghten (A) approved this 
passage, but explained that it referred to a case of a mortgagee decree-holder who has 
purchased without the leave of the Court, and then added that “ leave to bid puts an end 
to the disability of the mortgagee, and puts him in the same position as any independent 
purchaser." 



Mahabir Pershad' s case was that of a mortgagee purchasing with leave of the 
Court at a sale in execution of his own mortgage decree and the Judicial Committee 
that held he had acquired an irredeemable f title. In Kamini Debt's case (*) Macpherson, 
J., said: “One view of the matter is that, when the mortgagee purchases, the 
mortgage debt is satisfied. But I think that the more correct view is that the 
xtoqjftgagee purchasing is a trustee for the mortgagor who still has the right to 
redeem." The first view seems to have been adopted by the Allahabad High 
Court which at one time held that the mortgagee’s purchase of even a portion of 
the property had the effect of extinguishing the whole mortgage (j) — and, that 
too, irrespective of the question whether leave to bid had or had not been obtained. But 
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theae decision were soon overruled (k). The seoond is the ooneet view but it should be 
limited to oases where the mortgagee is the decree-holder and buys without leave of the 
Court. This limitation was overlooked in Hart v. Toro Prasanm ( l ) where it was held 
that a mortgagee claiming rateable distribution for the balance due alter the mortgaged 
property had been sold in execution of his mortgage decree and purchased by himself , 
presumably with leave of the Court, was obliged to show that he had purchased at a (sir 
price. Baneiji, J., fell into the same error in two Allahabad cases (m) for ho held 
that the equity of redemption was not extinguished by the mortgagee's purchase 
at a Court sale unless the mortgagee had paid a fair price for it. He resiled however 
from this view in Bisheshur Dayal v. Bam Sarup (»). Again the Madras High Court 
held that a mortgagee cannot get an irredeemable title when ho purchases at a sale in 
execution of the money decree of a third party and that the principle applies a fortiori 
to cases where no leave to bid is necessary (o). It is difficult to understand this, for if 
the mortgagee may bring the property to sale in a decree on a claim not connected 
with the mortgage and so deprive the mortgagor of the equity of redemption, surely 
he can purchase when a third person does so. Again the relation between a mortgagee and 
mortgagor is not so far analogous to that of a trustee and a cestui qu* trust as to preclude 
the purchase of an equity of redemption by a mortgagee (p). The case however has been 
practically overruled by later decisions (q). The law therefore is i'- 
ll) If the mortgagee, after obtaining leave to bid, purchases at a sale in execution 
of his decree, he gets an irredeemable title, and tho equity of redemption if 
extinguished (r). ^ 

(2) If the mortgagee purchases without leave to bid at a sale in execution of his 

decree on the mortg^e, he holds as trustee for the mortgagor, and the 
equity of redemption is not extinguished (*). 

(3) Tf the mortgagee purchases at a sale in contravention of sec. 09 of t ho 

Transfer of Property Act, or of Order 34, rule 14, of the Code offiTv ilP rooedure 
he holds as trustee, and tho equity of redemption is not extinguished (<)• 

(4) If the mortgagee purchases at a sale in execution of a decree, whether mortgage 

decree or money decree, obtained by a thir d p erson, ho gets an irredeemable 
title and the equity of red^pCTonTs exTmguiahetTXu}. " 

In eases (2) & (3) the mortgagor must take objection in execution proceedings 
before the sale is confirmed, otherwise the equity of redemption is extinguished on 
confirmation of the sale (t>). So in a Madras case (is) where the mortgagee had 
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purchased the mortgaged property in execution of a money decree for an instalment of 
the mortgage debt, a member of the undivided family of the mortgagor bom after the 
decree but before the attachment and sale and not added as a party, was entitled to redeem 
his own share as not being bound by the sale, but was not allowed to redeem the share of 
the members of the joiqt family who were parties to the decree and order for sale. But 
in respect of all purchases by the mortgagee of the equity of redemption whether by private 
treaty or through the Court the condition referred to by Lord Justice Knight Bruce in 
Shaw v. Bunny (x) must be observed and the sale may be set aside if the mortgagee “ had 
availed himself of his position as a mortgagee to procure some, facility or advantage 
leading to the purchase or connected with it.*’ 


By operation Of law.— 'The section does not refer to the extinction of the equity 
of redemption by operation of law. This may occur by merger when the mortgagee 
acquires the equity of redemption by inheritance (y). One co-mortgagor may by adverse 
possession acquire the equity of redemption of another co-mortgagor (z) but the pos- 
session of a mortgagee can Fever be adverse to the mortgagor during the continuance of the 
mortgage. This oould only occur if the mortgagee’s possession were indicative of 
such an acquiescence on the part of the mortgagor as to amount to a release of the 
equity of redemption (o). A forfeiture and sale under the Bombay Land Revenue 
Code for non-payment of assessment has the effect of extinguishing the equity of 
redemption (6). 


By decree Of a Court. — These are final decrees for foreclosure in mortgagees* 
suits under the Code of Civil Procedure, Order 34', rule 3, (2), and final decrees for foie- 
closure in redemption suits under 0. 34, rule 8 (3) of the same Code. 


r 

In foreclosure suits the final decree extinguishes the equity of redemption. Until 
the final decree for foreclosure is made, the mortgagor can redeem even after the time 
fixed in the preliminary decree (c). But in a case where the mortgagee under an arrange- 
ment with the mortgagor took possession before the order absolute for foreclosure and 
the mortgagor raised no objection for many years he was held to have lost his right of 
redemption by acquiescence (d). In decrees for sale the repealed secs. 89 and 93 of the Act 
provided that on the making of the order for sale the right of redemption was extinguished. 
The decisions of the Privy Council in Het Ram v. Shadi Lai (e) and MaJtru Mai v. Durga 
Kuntvar (/) were based on the law as enacted in these sections. But all the Courts held 
that a mortgagor could Btop a sale under sec. 291 of the Code of Civil Procedure, 1882 (g),- 
and all the Courts (h) except Calcutta (%) held that a mortgagor could have a sale set aside 
under sec. 310A of the same Code. Thh seemed to imply that the right of redemption 
continued even after order absolute for sale, and the Calcutta High Court was constrained 
to oonstrue sec. 89 as referring to the extinction of the right of redemption on the actual 
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•ale and distribution of tbe sale proceeds (j). This was doing violence to tho section ; 
but the section was bad law, for a decree for sale is but a judgment on tbe debt and 
though the debt merges in the judgment the collateral security of the mortgage does 
not merge (k). The provision for the extinction of the right of redemption was therefore 
omitted in rules 5 and 8 of Order 34. The Privy Council in Sukhi v. Ghulam Sqfdar ( l ) 
said that the effect of this omission was that the law remained the same aa it was before 
the passing of the Transfer of Property Aot. And before tho Aot a decree for sale had 
not the effect of extinguishing the right of redemption (m). The Allahabad High Court 
held that the effect of the repeal of sec. 89 was that the right of redemption was not extin* 
guished by the decree for sale but by tho sal© (n). Tho Legislature has however made 
the law quite clear, for the rules 5 and 8 as amended by Aot 21 of 1929 expressly state 
that the mortgagor's right of redemption subsists till the confirmation of the sale held in 
execution of the decree for sale on a mortgage or, in a suit for redemption, until the final 
decree (o). A Bench of the Calcutta High Court seemed to accept this (p ) ; but another 
Bench took the opposite view on the ground that tho amending Act 21 of 1929 was not 
retrospective (q). After the section of the Transfer of PropcAy Art. was transferred to the 
Code of Civil Procedure, 1908, the High Court of Calcutta has held that a mortgagor oan 
have a sale sot aside under 0. 21, r. 89, corresponding to sec. 310A of the Code of Civil 
Procedure 1882 (r). 


If the mortgagor obtains a decree for redemption and the decree does not provide 
that in default of payment by the mortgagor ho shall bo debarred of all right to redoem, 
tho right to redeem is not. extinguish^ and the mortgagor oan file another suit for redemp- 
tion. This has now been settled by the Privy Council in Bhnirja Baghunath Singh v. 
Mt. ffansraj Kuntvar (*). In tffat cose tho decree was that in default of payment tho 
suit for redemption should bo dismissed. Their Lordships said : — “ Tho right to redeem 
is a right conferred upon the mortgagor by enactment, of which ho can only be deprived 
by means and in the manner enacted for that purpose, and strictly complied with. In 
the present case the only basis for tho claim that tho right to redeem bus been extinguished 
is sec. 80 ; but in thoir Lordships’ view the old decree cannot properly be construed as 
doing that which it does not purport to do, viz., on extinguishing tho right to redeem .” Before 
this pronouncement of the Privy Council the decisions of the Courts bad been conflicting. 
The Courts of Allahabad, Bombay and Lahore held that a second suit was maintainable (l), 
while the Courts of Calcutta and Madras held that the second suit was not maintainable (u). 
In a later full Bench decision (v) of tho Madras High Court, however, it has been hold that 
Vedapuratti v. V allot ha, supra must bo taken as overruled by the abovementioned Privy 
Council decision. The difference was rather as to the application of the rule of rc* judicata 
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than as to the existenoe of the right to redeem. But the Privy Council In the above caee 
pointed out that in the first suit the issue was whether the plaintiff was Chen entitled to 
redeem and in the aeoond suit the issue la whether he is now entitled to redeem. It Is 
correctly pointed ont by the Bombay High Court, following the above decision of the 
Privy Council, that in each case it would be a question of fact whether the earlier decree 
involves a decision that the mortgagor’s right to redeem was extinguished. In that case 
it was held that the decree provided that if there was any default in the payment of 
instalments, the right to redeem would be extinguished (w). It is perhaps unnecessary 
to add that if the first suit is pending the aeoond suit will not lie (a?). 


The withdrawal of a redemption suit does not extinguish the equity of redemption 
so as to bar a fresh suit to redeem (y). A contrary view appears to have been taken in 
MottapoUi Rajuv. ChaUa Venkata (a) in which the Madras High Court has held that sec. 60 
cannot have the effeot of overriding statutory provisions whioh may bar or limit the 
exercise of the right of redemption in certain circumstances. Order 23, rule 1 Civil Pro- 
cedure Code contains such a provision. Accordingly when once a suit to redeem a mortgage 
has been withdrawn or abandoned without the permission referred to in Order 23, rule 1 
(2) and consequently dismissed, a fresh suit for redemption is not maintainable. In view 
of the fact, pointed out by the Privy Council that the issue in the first suit was whether the 
plaintiff was then entitled to redeem and that the issue in the seccrid suit is whether he is 
note so entitled, it would oeem that the two causes of action were different. If on this 
principle the plea of res judicata was excluded, it is difficult to see why the same principle, 
should not exdude the operation of Order 23, rule 1. , In a case where the first redemption 
suit was dismissed as the result of a compromise without regard to the fact that the plaintiff 
was a minor a fresh suit was maintainable (a). So also when the first redemption suit 
was dismissed for default (6) and when the mortgagee’s decree for sale in the first suit was 
not executed (c). 

Suit for redemption. — A suit for redemption is a suit to enforce the right to 
redeem. Such a suit may be filed not only by the mortgagor hut by any person mentioned 
in seo. 91. The forms of decree enforcing redemption are enacted in order 34, rules 7 and 
8 of the Code of Civil Procedure, 1908, formerly secs. 92 and 93 of this Act. All persons 
interested in the right of redemption or in the security must he joined as parties — Order 
34, rule 1. The suit can only he instituted after the right has accrued, that is after the 
principal money has beoome due. It is not necessary to tender the mortgage money before 
filing the suit- see note “ Tender ”, supra . The mortgagee is entitled to hold against 
every one who has not a paramount tit}? (d). The plaintiff must therefore prove his 
title to redeem (e). In Sewaji Raghunadha v. Chinna Nay ana (/) the Judicial Committee 
said ; ” A plaintiff who alleges that his ancestor, forty-four years ago, made a mortgage 
to«*he ancestor of the present possessor of a property, and by virtue thereof seeks to 
dispossess the present possessor, must prove his case dearly and indefeasibly. He must 
snooeed by the strength of his own title, and not by reason of the weakness of his 
opponent’s.” Prima facie evidenoe will however shift the burden of proof. In Raja 
Kisken JDutt v. Narendar (g) where the mortgage deed was lost and the plaintiff claimed 
to'vsdeem, the Privy Council said : 11 It appears to their Lordships that in such a case 
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(y) iBamahandra v. Sanmanta (1080) 44 Bom. 

080.581.0. 4*. 

(s) (1045) A*MrC25. 

. (a) Basangoada a tRudrappa (1086) 88 Bom. 
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as the present it lies upon the plaintiff to substantiate hie ease by some evidence, by 
some prima facie evidence at least* But in this, as in most other ca se s , when the 
quantum of evidenoe required from either party is to be considered, regard must be had 
to the opportunities which each party may naturally be supposed to have of giving 
evidenoe ; and although the burden of proof prima facie in this oase in their Lordships' 
view is upon the plaintiff still they think the consideration should not be omitted that 
the defendant would naturally have the mortgage, and that it would be, prima Jaci$ at 
all events, more in his power to give aocuratc evidenoe of its contents than in that of the 
plaintiff." In an old Bombay case (h) it was said that it was not the praotioe in India 
for a counterpart of the deed to bo taken by the mortgagor and therefore very slight 
proof that a mortgage had originally been made would servo to shift the entire burden 
of proof on the defendants. But the prima facie evidence must be forthcoming (t). 
If the plaintiff fails to prove the specifio mortgage on which lie sues ho may suooeed on 
defendant’s admission in the suit that ho is holding the land under a mortgage (j) ; or If 
the defendant produces another deed of mortgage (k). But the defendant's admission 
made in another proceeding is not sufficient (l). • 

Right to redeem acquired by adverse possession.— in Purshottam v. Sagaji (m) 
a right to redeem was acquired by adverse possession by a mortgagor who had no title 
when the deed was executed. 

Illustration. 

In 1873 the widow of the deceased owner grantod a mortgage to 0 , the husband of 
her daughter R. On the widow's death the plaintiffs claimed the proporty as reversionary 
heirs and disputed the mortgage. The dispute was settled by 0 aooepting a mortgage 
from the plaintiffs for a reducod amount, on the 22nd June 1882. The plaintiffs had 
then no title, for JR was the true heir and had acquiesced in ignorance of her rights. R 
on discovering that she was the heir, sold the property and her vendee paid off the mort- 
gage of 1873. The plaintiffs then sued to redeem the mortgage of 1882. Held that the 
plaintiffs had a right to redeem. As between the plaintiffs and 0 the mortgage 
of 1873 had been treated as having come to an end. 0 held the property as mortgagee 
of the plaintiffs, and though (7's possession was not in its inception by virtue of a right 
derived from the plaintiffs, yet, as from the 22nd June 1882, it was under colour 
of a right derived from the plaintiffs and so adverse to R t and that to her knowledge t 
Purshottam v. Sagaji (1904) 28 Bom. 87. 

Limitation. — Limitation for a suit for redemption is under Article 148 sixty yearn 
from the time when the right to redeem adbrues. Within that period the mortgagor 
is entitled to redeem if the mortgagee has not foreclosed (n). The period of sixty years is 
to be computed from the date when the mortgagor is entitled to redeem (o). ^ 

A minor mortgagor's suit to redeem will not be barred under sec. 7 of the 
Limitation Act because a co-mortgagor oould have redeemed during his minority (p). 
As the mortgage security is indivisible, limitation for a suit for redemption will not be 
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fared by an acknowledgment made by one of the heirs of the mortgagee (g). But in a 
oaee from Bombay (r) the heirs of the mortgagee had effected a partition, and the suit 
for redemption was filed after the period of limitation had expired. One of the heirs had 
acknowledged the existence of the mortgage, and that acknowledgment was held to 
save limitation as to his share, though redemption of that share was allowed on payment 
of the whole amount due on the mortgage. 


Notice. — The mortgagee may stipulate for notice before redemption after due date. 
This is in order to enable him to find another investment. In England the mortgagee 
is entitled to six months’ notice of the mortgagor’s intention to redeem, or to six months r 
interest in lieu of notice («). In India it is generally three months, especially 
in presidency-towns. The omission to give notice would not be a bar to a suit for redemp- 
tion, but probably, the mortgagee would be entitled to six months’ interest in lieu 
of notice (t). 

Redemption 8alt by tarngmidar.— ' The Judicial Committee have held that an 
action can bo maintained by a ben&midar in respect of property although the beneficial 
owner is in no way a party to it (u). A benamidar may sue to redeem a 
mortgage granted by him as benamidar of the real owner, and so may the heirs of the 
benamidar mortgagor or their assigns (r). 

Partial redemption. — The last proviso of this section recognises the principle 
of the indivisibility of the mortgage security. In England tenants in common and joint 
tenants oan redeem the whole property but not their shares separately, for the mortgagee 
cannot bo required to {term it redemption of part of tly* property mortgaged (tv). This 
was the law in India before the Act (a:) and is also law under the Act (y). A part- 
owner or purchaser of part of the equity of redemption is entitled to redeeem the whole 
mortgage (j), but is not entitled to redeem his share only (a). The reason for this rule 
is that the disintegration of the mortgage security would result in great injustice to 
the mortgagee. The Judicial Committee in Nilakanl v. Suresh Chunder (b) said — 

“ It would put him to a separate suit against each purchaser of a fragment 
of the equity of redemption though purchasing without his consent, and he would 
have Separate suits against eaoh of them, and suits in which no one of the parties 
would be bound by anything which took place in a suit against another. Different 
proportions of value might be struck in the different suits, and the utmost 
confusion and embarrassment would be created.” 

There may be a special condition in {he mortgage deed recognizing the mortgagors*' 
shares as subjeot to separate redemption (c), or there may be partial redemption as a 
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matter of subsequent bargain or arrangement between all the parties interested (d ). 
Otherwise neither the mortgagor nor the mortgagee can got relief except in oonsonanoe 
with the principle of indivisibility — for the character of indivisibility exists both with 
reference to the mortgagor and to the mortgagee (e). Therefore the mortgagor of a 
share is entitled to redeem the whole mortgage although the mortgagee is prepared to 
allow redemption of the share only (/). A lessee of a share of the property mortgaged 
can redeem the whole property (g). 

Before the amendment. — Before the amendment of the section by the insertion 
of the word ** only ” the following exceptions seem to have been admitted to the 
prinoiple that the mortgage seourity is indivisible : 


(1) Where the mortgagee allows redemption of a share. — If the mortgagors divided 
their shares, and the mortgagee recognised the division by allowing one of the sharers 
to redeem, there was said to be a severance of the security which justified partial redemp- 
tion of each of the other shares {h). Thus in Subramanyan*v . Mandayan (») there was a 
mortgage of seven parcels of land for Rs. 300, and the mortgagee allowed the mortgagor 
to redeem one parcel for Rs. 30. The mortgagee was then compelled to allow a purchaser 
of two other parcels to redeem them for a proportionate part of the debt. This was 
extended to a case wlfero tho mortgagee recognised a partition among the mortgagors 
by taking a second mortgage of some of tho shuros (j). But the Allahabad High Court 
did not recognise this exception, and bold that when tho mortgagee allowed one share 
to be redeemed, the mortgage of tHIit share was extinguished, and there still remained 
an indivisible mortgage of the residue (k). Thus if three brother* A , H and C mortgaged 
their joint property, and then Effected a partition, and the mortgagee allowed A to 
redeem his share for J of the mortgage debt, then J of the mortgage was extinguished 
and there remained an indivisible mortgago of tho shares of II and C for § of the debt. 
B and C therefore did not, according to the Allahabad view, acquire the right each to 
redeem his share for } of tho debt. 


(2) Release of a share by the mortgagee. — If the mortgagee released part of the pro- 
perty mortgaged, there was said to be a severance of the security, and the shares in tho 
rest of the property were allowed to redeem each for the proportion of his share (l). 
If the mortgagee had notice that tho equity of redemption in any jiarfc of the property 
had been transferred, and then released part of the estate mortgaged, it was said that he 
had no right to prejudice the rights of those who had acquired an interest in the unreleased 
portion. Accordingly the mortgagee was held Viable to contribute under the old section 82 
in respect of the share released and could only recover a rateable proportion of the mort- 
gage debt from the rest of the property (m). In all these oases tho mortgagee had notice 
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of the transfer. The ease of a mortgagee granting a release without notice of a transfer 
of part of the equity of redemption arose in the undemoted oase (n), and the Calcutta 
High Court held that the mortgagee was entitled to recover the whole amount of the debt 
from the rest of the property. 

(3) Acquisition by the mortgagee of a share in the property. — If the mortgagee acquired 
a share in the property mortgaged, the integrity of the mortgage was broken, and a 
sharer in the residue was entitled to redeem his own share. Thus if four fields are mort- 
gaged for Rs. 400, and the mortgagor sells the fields one to A for Rs. 100, another to B 
for Rs. 100, the third to O for Rs. 100, and the fourth to the mortgagee for Rs. 100, then 
the mortgage of the fourth field is extinguished, and there remains a mortgage of three 
fields for Rs. 300. But as the mortgagee has severed the mortgage by his purchase, 
A p B or C t may each redeem his one field for Rs. 100. The integrity of the mortgage 
was broken whether the acquisition of a share by the mortgagee was by purchase, inherit- 
ance or otherwise (o). The same rule was applied when a mortgagee, in the execution 
sale on the mortgage decree «tfhich he had obtained without joining a purchaser of a part 
of the property, purchased another part of the property mortgaged. The purchaser 
was entitled to redeem his part for a proportionate part of the mortgage debt (p). But 
there is no such acquisition when the mortgagee or a transferee of the mortgage decree 
becomes the heir of a mortgagor who has lost the equity of redemption. This ooourred 
in an Allahabad oase ( q ). The mortgagor made two successive mortgages, and each 
mortgagee obtained a decree for sale without joining the other. The first mortgage 
decree was transferred to M. Under the second mortgage decree the property was sold 
and purchased by the plaintiff. M then became heir to a share in the estate of the 
mortgagor who had died. The plaintiff claimed to redeem a share only of the first 
mortgage on the ground that part of the mortgage was extinguished by merger ; but 
the Court held that he must redeem the whole, for the equity of redemption was no 
longer part of the mortgagor's estate when M became his heir. 


After the amendment. — It is submitted that by the amendment of the section by 
the insertion of the word “ only," the first two exceptions are abolished and the third 
alone remains. The effect of the amendment in respect of these exceptions is stated 
more fully below : — 

(1) Where the mortgagee allows redemption of a share.— Under the amended section 
the fact that the mortgagee has allowed a sharer in the equity of redemption to redeem 
his share will not justify partial redemption as to the rest The mortgage of that share 
will be extinguished by the redemption but as to the residue there will be an indivisible 


(n) PranbaUav Shah* v. Bhaoaban Chandra 
Seal (1984) 61 Cal. 894, 88 Cal. W.N. 
888, 69 Cal. L. J. 478, 168 I.C. 489, 
(’84) A.C. 776 ravening 87 Cal. W.N. 
484, 146 1.0. 667, (’88) A.C. 688. 

<o) Kuray Mel v. Puran Mat (1880) 8 All. 666 ; 
Kittom Lai v. Chunm Lai (1887) A.W.N. 
860; Kudhai v. Sheo Loyal (1888) 10 
Ail. 670; Piriada Ahmadmiya v. Sha 
KaHdae (1897) 21 Bom. 544: Kalian 
Khan v. Mardan Khan (1906) 88 All. 
166; Pawan Kumar v. Dulari Kuar 
am) 1 Vex. L.T. 644, 68 1,0. 816 ; Brij 
Kiehore v. Madho Singh (1906) 28 All. 
279 (foreclosure): MamldaBibiv. Ahmad 
m Brnain (1909) 81 All. 886 (mortgagee 
* Inheriting a Share of a mortgagor); 
Zafar Atoan v. Zubaida (1989) 27 aHTl.j. 
1114, 188 10. 898, (*29) A.A. 664 (mort- 
gagee becoming one of the helm of the 
mot%a^xInukhan v. Baimudm (1906) 

3 CwTE. J. 877 ; Debendra Kathy. Mina . 
Abdul (1909) 10 Cal v LX 150, 1 I.C. 864 ; I 


Wajdhat Husain y. Raton Lai (1911) 6 All. 
LX 1098, 12 I.C. 182 ; Ponnambato PiOai 
v. Annamalmi (1980) 48 Rad. 878, 66 I.C. 
666 P.B.; Ko Tktoe v. IemaU Cmmm (1988) 
68 1.0. 887, (’88) A.&. 61; Jtomaewami 
Reddi v. Verna Kudumban (1988) 46 
Rad. LX 719, 76 I.C. 15^ ^84) A.R. 


864; RagfmnathPraead . 

(1986) 76 I. 0. 821. (*26) A.P. 81 : Raghu- 
nath v. Sheo Prato? (1989) 27 AUTlX 
761, 119 1.C. 686, (’£9) A.A. 409 ; Sorfiirm 
v. Muhammad SaUm (1984) 160 I.C. 140. 
(*84) A.O. 848 : KHehna Iyer v. Swmt 
Reddtor (1940)A.M. 498. <1940)8 R.L.J. 
1008, 61 R.L.W. 289, (1M0) R.W.N. 800, 
190 i.0. 858. 

(?) Fsnbatammi Nmtehm v. Rama Bottom 
Chetitor (1910) 6 Med. L. T. 400, 8 I.C. 
168. 

(9) Abdool Qhafoor v. Qamar Uddin (1988) 81 
AU. L.jTsSO, 71 I.C. 978, (’28) A.A. 897. 



PARTIAL REDEMPTION, 


423 

mortgage. This «u the tow of the Allahabad High Court even before the amendment Sail 
and oases to that effect have already been oited (r)* 

(2) Release of a share by the mortgagee*— Under the amended section the foot that 
the mortgagee releases part of the property mortgaged does not justify partial redemp- 
tion as to the rest («). Even before the amendment it was reoogniaed that oases which 
held that a release by a mortgagee of a share was equivalent to a purchase by the mort- 
gagee of that share were incorrect* for the effect of the release is only to diminlA the 
mortgagee's security and the rest of the property remains subject to the mortgage for 
the full amount. Thus when three properties X, Y and Z were mortgaged and the 
mortgagee released X from the mortgage* Y and Z were liable for the whole amount of 
the mortgage and subsequent transferees of Y and Z could not claim that they were 
liable only for a share of the mortgage debt (t). In some oases bofore the amendment 
the purchaser got relief by being allowed partial redemption which was in effect making 
the mortgagee contribute. This was wrong* for the obligation of contribution under 
sec. 82 is not personal but attaches to the property. The gprohaser gets relief not against 
the mortgagee but against the share of the property released by the mortgagee. This 
he must get after he has redeemed the whole mortgage. This view of the law was taken 
even before the amendment by the Allahabad High Court in Jugal Kishore 
Saku v. Kedar Nat\ («)* and by the Madras High Court in Perumal v. Rcmam 
CheUiar (t>). 

(3) Acquisition by the mortgagee of a share in the property.— The law on this oase 
has not been altered. v If the mortgagee acquires a share in the property* the integrity 
of the mortgage is broken* and a sharer in the rest of the property is entitled to redeem 
his own share. The onus lies dh the mortgagee to prove that no part of the mortgage 
debt was extinguished (is). If the integrity of the mortgage is broken by the mortgagee 
purchasing a share and there are several mortgagors* each mortgagor is entitled to redeem 
his own share and there is no equity in favour of redeeming more than his share (z). 

Cases on this point oited in footnote (m) are still good law* and it matters not whether the 
acquisition was by purchase* inheritance or otherwise. The share of the mortgagor 
means the interest of the mortgagor after the creation of the mortgage (y). The third 
para of sec. 60 does not apply to a maintenance deoree which creates a charge (z). 


Illustrations to case (3) above. 

(1) A mortgages property to his wife B in satisfaction of a debt for dower. After 
the deaths of A and B their daughter C sue* to enforce the mortgage. 0 as one of tho 
heirs of A is entitled to 1/llth share of A'% estate. The integrity of the mortgage is 
broken* and the other heirs are entitled to redeem 10/lJths of the property mortgaged 
for their share of the debt : Zafar Ahsan v. Zubaida (1929) 27 AIL L. J. 1114* 12WI.C. 
398* (*29) A. A. 604 ; Munga Led v. Sagar Mol (1936) 15 Pat. 481* 166 1. C. 29* (1936 V 
A.P. 629. 
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(1) A mortgagee property to B, A then sella | of the p roper ty to C, | to Z>, 
mad ^ to the mortgagee B. The integrity of the mortgage la broken, and 0 may redeem 
hie | ahare for t of the debt 

The above eabmieeionB that by the amendment of the section by insertion of the word 
“ only " after word 41 except ” the first two exceptions are abolished and the third alone 
remains is now fully supported by a recent decision of the Privy Council (a) where it 
has been held that the right of redemption of mortgaged property in India is, in the abeenoe 
of a wider right being given by agreement express or implied, conferred and defined by the 
Transfer of Property Act, and a mortgagor must redeem on the terms of the Act. The last 
clause of seo. 60 of the Act, apart from the exception which it recognises was intended to 
pre lude mortgagors or persons deriving title from them from claiming, independently of 
agreement to have an equity to redeem their own share on payment of a proportionate 
part of the mortgage money. Under sec. 60 of the Act the integrity of a mortgage is not 
broken exoept where the mortgagee has purchased or otherwise acquired as proprietor a 
certain portion of the property mortgaged. This categorical statement of the law sets 
at rest the divergent views previously expressed by Courts in India. 


Lis pendens. — If the mortgagee purchases a share of the equity of redemption 
after a redemption suit is filed, he is subject to the doctrine of lis jgndena and is liable to 
be redeemed as to the whole (6). 

Purchase by one of several mortgagees.— A co-mortgagor cannot claim to 
redeem his share because of the purchase of another ah&re by one of several mortgagees (c), 
for there is no merger unless the rights are oo-extensive, and it* would be a hardship, 
on the other mortgagees that one of them should have the power to alter the indivisible 
character of the security. In order that the integrity of the mortgage may be broken 
it is necessary that the mortgagee should have purchased a share in the mortgaged 
property (rf)- 

Gift by mortgagee to two or more persons.— The mere fact that the mortgagee 
has divided his interest by gift or assignment to several persons will not justify partial 
redemption of each share (e). In Sunitabala Debi v. Dhara Sundari ( f), where there was 
a mortgage to several mortgagees as tenants in common, their Lordships of the Privy 
Council said that no redemption could be effected of part of the property by paying 
to one of the mortgagees his separate debt. 

Adjustment of a part of the debt with some of the mortgagors under C. P. Indebted- 
ness of Relief Act — where a mortgagee accepts a settlement with some of the persons 
interested in the mortgaged property and agrees to recover from them a proportionate 
part of the debt payable by them out of the property owned by them and has submitted 
to the scheme of payment enforced on him by the operation of the provision of the Relief 
of Indebtedness Act, the Court will not allow him to recover the entire debt again from the 
other mortgagors. Sec. 60 is inapplicable to such a case (g). 


Suit for partial redemption. — A suit for partial redemption will now only lie 
when the mortgagee has acquired a share in the equity of redemption. When that ooours 
the mortgage is prj ta mto extinguished. The ordinary right of any sharer in the zest of 
the property is to redeem the whole of the rest for the balance of the debt. This is the 
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general rale laid down by the Privy Council in Norender Narain ▼. Dtearba Ltd Mandat ( k ) 
and enacted in sec. 91 of the Aot. Thus supposing four fields of equal value are mort- 
gaged for Rs. 400 and the mortgagor then sells one to A, one to B t one to C and one to 
the mortgagee, the mortgage of the field sold to the mortgagee is extinguished and there 
remains a mortgage of the three fields of A, B and C for Rs. 300. Either A, P or C is 
entitled to redeem the three fields for Rb. 300 and to allow the other two who are necessary 
parties to the suit to take their fiolds on their contributing Its. 100 each. But the right 
of partial redemption would give either A, B or V a right to sue for the redemption of his 
own field for Rs. 100 (*). But if A sues to redeem his field ho must make B and C parties, 
for they must be bound by the account which will have to be taken as to the respective 
values of the shares. A suit for partial redemption is therefore a combination of a* suit 
for redemption and a suit for contribution, the right of partial redemption being a 
privilege given to avoid multiplicity of suits ( j). Thus if A mortgages profwrty to B, and 
then A sells l/16th to C, J to D , 3/16 to E and f to the mortgagee B ; the mortgage of 
J is extinguished and there remains a mortgage of } consisting of 1/16 of C plus £ of /> 
plus 3/16 of E . Then if C sues to redeem } this is generally callod a suit for partial 
redemption because it seeks to redeem a part of the original mortgage. But strictly 
speaking this is not partial redemption, for the only mortgage subsisting after Vi’s pur- 
chase is a mortgage of }. C by seeking to redeem this mortgage is exercising his right 
as oo- mortgagor to redhem the whole mortgage existing at the time of his redemption. 
But if C sues only to redeem his own share of 1/16 he is exercising his right of partial 
redemption of “ his own share only ” to quote the words of the section. In this suit 
D and E would be mndf parties and* their rights safeguarded. 

After the acquisition of a sMhre of the property by the mortgagee the normal right 
of a sharer in the residue is to redeem the whole residue -and his right under the exception, 
in this section is to redeem his own share only in that residue. 


Unfortunately this proposition has been obscured in what is generally considered 
to bo the leading case on the subject of partial partition. This is the ease of Nawab 
Azimut Ali v. Jowahtr Singh (k). An estate consisting of 16 villages had boon mortgaged 
to the predecessors in title of the Nawab. The villages were then sold in execution of a 
money decree against the mortgagors. One village Husseinpur was purchased by the 
plaintiff, one village by A, one by B, a quarter of another village by C, and 12 J villages 
by the mortgagee. The plaintiff sued to redeem his village of liusseinpur on payment 
of a rateable proportion of the debt but did not make A, B and (J jwirtieH to the suit. 
The mortgagee objected that they should have been made parties and that plaintiff should 
have offered to redeem their villages also. The Sadar Court gave effect to the mortgagee’s 
contention and dismissed the suit. The plaintiff then filed a fresh suit claiming to redeem 
all the 3£ villages excepting those purchased by the mortgagee. The mortgagee objected 
that the plaintiff was only entitled to redeem hiB own village. The Sadar Court made 
a decree for redemption in terms of the plaint. On appeal, however, the Judicial 
Committee varied the decree and allowed the plaintiff to redeem only bis own village of 
Husseinpur on payment of a rateable proportion of the debt. The following passage 
gives the ratio decidendi : — 


“ The Courts below, however, seem to their Lordships to have mistaken the effect of 
the* former decision of the Sadar Court. It merely ruled that the plaintiffs were 
bound to offer to redeem the villages in question, it did not rule that they were 
entitled to do so, or to acquire the interest of the mortgagee in them agaidkt Ms 
will. It is unnecessary to determine in this suit, whether jp the peculiar 
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» • drcumstonoeB of this case the former proposition is oorrect. Their Lordships 

ere of opinion* that the letter cannot he supported. They think that the 
appellant* if desirous of retaining possession of those villages as mortgagee* is 
entitled to do so against the plaintiffs* whose right in that case is limited to the 
redemption and ftoovery of their village of Husseinpur* upon payment of so 
much of the sum deposited in Court as represents the portion of the mortgage 
debt chargeable on that village.'* 

The right of partial redemption was therefore given effect to and in an earlier passage 
in the judgment their Lordships said : — 

^ “ The appellant does not, as their Lordships understand* contest the proposition 

that plaintiffs* as purchasers of the equity of redemption in a portion of the 
mortgaged premises* are entitled to redeem that portion on payment of some 
proportion of the mortgage debt." 

It is also dear that the Privy Council did not approve of the Sadar Court’s finding 
that plaintiff should have offered to redeem the villages of A , B and C as well as his own. 
Ghose (2) seems to think that the plaintiff was bound to offer to redeem these* as the 
mortgagee's purchase had not destroyed the indivisible character of the mortgage as to 
the residue. But this view seems inconsistent with the decree allowing redemption of 
one village only. All that was necessary was that A, B and G Aould have been parties 
to the suit in which the account of the respective values of the villages would have to be 
. taken. But the Privy Council do apparently hold that a sharer in the residue left after 
a mortgagee's purchase of part of the property cannot redeem t^e whole of that residue 
without the consent of the mortgagee. It is impossible to justify this limitation of the 
•ordinary right of the mortgagor of a share to redeem Che whole. The mortgagee's only 
interest is to get his money and so long as he is paid it cannot matter to him which 
mortgagor pays him. Sargent* C. J., was evidently dissatisfied with the case* for he tried 
to explain it as limited to mortgagors who were owners of distinct villages and not sharers 
in the same property (m). It is submitted that on this point Azimut AU'b case has been 
practically overruled by the more recent decision of the Privy Counoil in Mirza Yadalli 
Beg v. Tukaram (w). That was not a case of a mortgagee purchasing a share in the equity 
•of redemption* but it was very similar, for the mortgagee had foreclosed nine villages 
without making the purchaser in the equity of redemption of one village a parly. This 
purchaser sued to redeem the whole mortgage. On behalf of the mortgagee AzimtU Ali'e 
case was cited in support of the proposition that he was only entitled to redeem his own 
village. The Privy Council overruled this contention and held that he was entitled to 
redeem the nine villages. Lord Haldane*^ said : — 

“ The Judge in the original Court thought that the decisions of the Courts in India 
a had established that one of several mortgagors cannot redeem more than his share 
unless the owners of the other shares consent or do not object. Subject to proper 
safeguarding of the rights to redeem* which those owners may posses s* their 
Lordships are of opinion that this is not so in India any more than in England. The 
decisions referred to when scrutinized turn out to be baaed not on any general 
principle different from that adverted to* but on the special circuxnatanoea of the 
transactions to which they related." 

In the case of an imperfect foreclosure* the mortgagee has not acquitted a complete 
title to any part of the equity of redemption and so the whole mortgage fi open to 
redemption. But the judgment in Mina Yada Ui Beg v. Tukaram (o) shows dearly that 
the mortgagor of a share can redeem the shares of other co-mortgagors in the residue left 
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•ftor the mortgagee’s purchase in spite of the opposition of the mortgagee. The real 
question is not whether the mortgagee objects or not — but whether the other oo-sharars 
are willing lo contribute their shares of the mortgage debt and redeem. If they ate not, 
the plaintiff can redeem their share as well as his own. If they wish to redeem they 
should be allowed to do so. This was the form of decree made in a case (p) decided by 
the Patna High Court. The Patna High Court construed A zimut Alt's case as follows 
“ That ease does not lay down that, where a mortgage has been split up a mortgagor 
cannot redeem more then his share in equity of redemption. What it does lay down is 
that the mortgagee in such oase cannot prevent a mortgagor from redeeming his share 
only, instead of the entire mortgage." That is good law but it is doubtfol if that is a 
correct version of the decision in A zimut Alt’s cose. Piggot, J., said quite oorrectly of 
the owner of a share in the residue that " he is entitled on the strength of his position 
as part owner of the mortgaged property to redeem just as much of it as does not belong 
to the mortgagees themselves, and he is entitled to do so on payment of a proportionate 
share of the mortgage debt " (g). Some other oases allow redemption of the whole of 
the residue (r) ; but as a rule A zimut Alt’s oase has been followed and the right of the 
owner of a share in the residue left after the mortgagee's acquisition has been limited to 
the redemption of his own share only (a) and the result has sometimes been almost absurd. 
Thus in an Allahabad ease (1) one Dallibullah owned a 2 ana. 8 pie share of the equity 
of redemption, the otfler 13 ana. 4 pie share having been purchased by the mortgagee. 
If Dallibullah had sued in his lifetime he oould have redeemed that 2 ans. 8 pie sharp but 
he died and after his death one of his heirs sued to redeem it. He made the other helm 
parties and none of they* objected, £et on the mortgagee’s opposition the heir was allowed 
to redeem only his fraction of the 2 ans. 8 pie share. The Allahabad High Court 
in a recent case (u) has sought tfi justify this course of decisions on the ground that “ the 
integrity of a mortgage is necessary for the benefit of a mortgagee alone and where that 
has been broken and a redemption has to be allowed, there is no equity in favour of one 
of the mortgagors to possess the remaining property, although the same is more than his 
own legitimate share." This, it is submitted, is wrong, for the character of indivisibility 
exists both with reference to the mortgagor as well as to the mortgagee (v). The right of 
the mortgagor of a share to redeem the whole is recognised in sees. 01 and 05 of the Act 
and it is difficult to see why the aoquisition by the mortgagee of a part of the property 
should affect that right as to the rest. Where the mortgagee brings a suit omitting a 
necessary party and obtains a decree and purchase s the mortgaged property in execution 
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thereof; the mortgage decree and the execution sale are of no effect a a against thepenon 
who wae not impleaded in the mortgage suit, and he is entitled to teat the mortgage aa 
subsisting and can ask for its redemption in its entirety. The position Is quite different 
where the equity of redemption of some of the mortgagors has been effectively sold and 
purchased by the mortgagee himself at a private sale or in execution of a money decree. 
In such a case the effect of the mortgagee's purchase would be to wipe out the mortgage in 
respeot of that share. The mortgage could not be said to be subsisting so far as that share 
was concerned (w). 

The part purchased by the mortgagee cannot of course be redeemed. This is either 
because the mortgage as to that part has been extinguished by merger or because the 
mortgagee if redeemed would immediately reclaim it. If the mortgagee has purchased a 
.life-interest in a part he cannot be redeemed while that interest lasts. Thus in a Madras 
case (x) two Hindu widows had mortgaged their late husband's property which was 
purchased by the mortgagee in execution of a money decree against one of them, the other 
widow was allowed to redeemer own half share at once and the other half on the death 
of the co-widow. 


In the case of a mortgagee purchasing the share of an undivided Hindu coparcener 
the Madras High Court requires the other coparcener to ascertain his share by partition 
and then sue to redeem it (y) ; but in Bombay he must redeem tffe whole property and 
then ascertain his share by partition (z). The Bombay ruling is based on Sargent, C.J.’s 
construction of Azimut All's case as limited to the ]mrt redemption of separate parcels 
of property. There seems however no reason why* a prayer fqr redemption and for 
partition should not be combined in one suit. 


60A. (l) Where a mortgagor is entitled to redemption, 
then, on the fulfilment of any conditions 
to°ffi tl pW°i iMteTrf on the fulfilment of which he would he entitled 
to require a re-transfer, he may require the 
mortgagee, instead of re-transferring the property, to assign the 
mortgage-debt and transfer the mortgaged property to such third 
person as the mortgagor may direct ; and the mortgagee shall be 
bound to assign and transfer accordingly. 


(2) The rights conferred by this section belong to and may 
he enforced by the mortgagor or by any encumbrancer notwith- 
standing an intermediate encumbrance ; but the requisition of 
any encumbrancer shall prevail over a requisition of the mortgagor 
and, as between encumbrancers, the requisition of a prior encum- 
brancer shall prevail over that of a subsequent encumbrancer. 


(3) The provisions of this section do not apply in the case 
of a mortgagee who is or has been in possession. t 
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RIGHT TO REDEEM SEPARATELY. 


This section is new and has been inserted by the amending Act 20 of 1029. The 
right of the redeeming mortgagor under see. HO is to require the mortgagee to retransfer 
either to the mortgagor himself or to a third person. Under this section he may require 
the mortgagee to assign the mortgage to a third person. A puisne mortgagee, as assignee 
of part of the equity of redemption, may redeem a prior mortgagee and exercise this right* 



A mortgagee who is or has been In p 03 Sesslon.—Thc reason why a mortgagee 
being or haying been in possession, is excepted is that n mortgagee who has taken 
possession remains accountable in respect of profits and other matters even after the 
transfer (a). 


The seotion is modelled oil see. 05 of the Law of Property Act, 1925, which re-enaots 
with slight variations sec. 15 of the Conveyancing und Law of Property Act, 1881, at 
extended by sec. 12 of the Act of 1882 under which it has been held that a mortgagee 
cannot safely transfer to the nominee of the mortgagor without the consent of the owners 
of subsequent incumbrances of which he lias notice (6). # 


SOB. A mortgagor, as long as his right of redemption 
subsists, shall be entitled at all reasonable 
production* of l docunuit». n * times, at his request, mul at his men cost, 
and on payment of the mortgagee's costs and 
expenses in this behalf, tc» inspect and make copies or abstracts 
of, or extracts from, documents of title relating to the mortgaged 
property which are in tlfb custody nr power of the mortgagee. 

This section is new and was inserted by the amending Act 20 of 1929. It recognises 
the right of the mortgagor to inspection and copios of deeds of title relating to the 
mortgaged property which are in the custody of the mortgagee. Cases which denied 
this right of inspection are no longer good law (e). 

The section is modelled on sec. 95 of the Law of Property Act, 1925, which re-enacts 
sec. 10 of the Conveyancing and Law of Property Act, 1881 (d), 

61 . A mortgagor who has executed two or more mortgages 
in favour of the same mortgagee shall, in the 
orSS Sd to n^S ” ,cparately absence of a contract to the contrary, when 
the principal money of any two or more of 
the mortgages has become due, be entitled to redeem any one Siam 
mortgage separately, or any two or more of such mortgages together. 


Amendment. — This section was substituted by the amending Act 20 of 1929 for 
the original section which was as follows : — 

41 A mortgagor seeking to redeem any one mortgage shall, in the absence of a 
contract to the contrary, be entitled to do so without paying any money due 
ugder any separate mortgage made by him, or by any person through whom 
he claims, on property other than that comprised in the mortgage which he 
seeks to redeem. 0 * 
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The old section had also an illustration appended to it which was as fellows : — “ A 
; the owner of farms Z and Y, mortgages Z to B for Rs. 1,000. A afterwards mortgages Y 
, , to B for Rs. 1,000, making no stipulation as to any additional charge on Z. A may 
v institute a suit for the redemption of the mortgage on Z alone.’* That illustration is now 
' Omitted. 


The section has been completely remodelled and made more exhaustive. It applies 
not only to two mortgages by the same mortgagor to the same mortgagee, but to any 
number of suoh mortgages. The old seotion referred to a separate mortgage of other 
property (e). The new seotion embraces not only different mortgages of different 
properties, but also successive mortgages of the same property. 


Consolidation. — Under English law the right to redeem after due date was an 
equitable relief. Accordingly, under the maxim that he who seeks equity must do equity, 
the mortgagor seeking to redeem one of several mortgages was put on terms that he 
should redeem all. It was a Condition imposed by equity on the right to redeem given 
by equity. It did not arise bo long as there was a legal right to redeem. But when that 
was lost the mortgagee was entitled to consolidate the mortgages, t.e., to treat them as 
one and to decline to be redeemed as to any unless he was redeemed as to all (/). Thus 
in the illustration to the old section if A had not redeemed Y, at due date, B was entitled 
to refuse redemption of Z, unless it was also redeemed. This equity was abolished in 
'England as from the 1st January, 1882, by sec. 17 of the Conveyancing and Law of 
Property Act, 1881, now re-enacted in sec. 93 of the Caw of Property Act, 1925, except 
where a contrary intention appears in the mortgage deeds or one of them. It is, however, 
usual in England to exclude the section by express words in the mortgage. The equity 
in India was abolished by sec. 61 which also saves contracts to the contrary (g). Before 
the Act it had been applied in Bombay (k), but rejected in Calcutta (t). In a latter case 
the Bombay High Court held that it was inapplicable in the mofossil (j). 

As the word mortgagor includes persons deriving title under a mortgagor, sec. 61 
applies whether the party seeking redemption is the mortgagor or his assignee or heir 
or survivor (ft). The rule in English law is that the equity of consolidation does not 
apply where the equity of redemption of one property was assigned before the mortgage 
of the other — or in other words there is no right of consolidation unless the right arose 
before the severances of the equities of redemption (2). As the equity of consolidation 
does not apply in India it is not necessary to pursue this topic further. 

Contract to the contrary. — The parties themselves may exolude the operation of 
the seotion and the contract of mortgage may allow the mortgagee to consolidate (m). 
But ft a provision to that effeot must be explioit (n). If there is a stipulation for simulta- 
neous redemption in the subsequent mortgage of the same property, this is equivalent 
to a contract for consolidation and the mortgages oannot be redeemed separately. As 
explained in the notes on see. 60, such a stipulation is not a blog on redemption. See note 
’ Subsequent agreement postponing redemption' at p. 375. In an Allahabad case (o) 


(«) Mat tu ▼. Dalip <1806) 8 All. L.J. 672 ; cf. 
In rs Salmon, Em parts Trusts* (1808) 1 
K.B. 147. _ 

</) Jmmingt v. Jordan <1881) 6 App. Cm. 688, 
700. 

(f) Toijo Bibi v. Bhaguxm Prasad (1884) 16 All. 
288; Parustkumr v. Raj Kiskors (1824) 
<8 Bat. 828, 80 1.0. 84. V&) A.P. 88. _ 

(ft) FitAal v. Laud (1868) 6 Bern. H.G.R. 60 

(i) Odoi Churn*. Bkujokurp (1868) 11 WJL 
810. • • 


\i) Naraym v. Ptmdunma (1888) 7 Bom. 626. 
(6) Jaipal Singh v. Lae hm m Sinsh <1884) 9 
Luck. 687, 148 1.0. 948, (’84) A.O. 246. 


(0 Jsnnmgs v. Jordan, supra. 

(») Pamsskwar v. Raj Kiskors (1824) S Pat. 

828, 80 1.O. 84, (*26) A.P. 82. 

(a) Bhaitu v. DsMjp, supra: Jissan Das v. 
Tkaraj (1820) 1 Lah. 108. 6» I.O. 808 ; 
KathSa v. Konkina (1821) 2 lah. L.J. 
482, 66^1.0 rg ca ll A.L. 170; 
Punmt Ram v, Qkulam Bussak i (1826) 
7 Lah. 287, 86 1.0. 680, (’26) A.L. 484 ; 
Konkova £ai v. TulHPsrskad (1881) 128 
L0.88&, (’81) A.A. 187. 

<o) "'Cm* m v. Kitkarath Rai (1911) 88 AU. 
m 0 LO. 819.; cf. Gava Din v. Bos 
X tSanimZ) 16 O.O. 207, 22 1.0. 182. 



RIGHT TO REDEEM SEPARATELY. 


431 


the first mortgage was by two mortgagors, and the aeoond by one of them only who 
covenanted to pay before redeeming the first mortgage. This wae held not to 
be a oontraot of consolidation but to be only a provision firing time for 
payment. 

The effect of a covenant for consolidation was much debated in a recent Full Beneh 
decision of the Allahabad High Court (p). The mortgagor had made a usufructuary 
mortgage of his occupanoy holding and then took further advances and executed two 
bonds of further charge and in those bonds covenanted not to redeem the usufructuary 
mortgage until these subsequent advances had been paid off. Now a transfer of an 
oocupancy holding is forbidden by the Agra Tenancy Act 12 of 1881, but the AUaha. 
bad High Court had held that an usufructuary mortgage in so far as it is a transfer 
of “ a right to occupy ” or of a right to possession is valid. Undor this ruling |he 
bonds were invalid as mortgages or deeds of further charge and the usufructuary 
mortgage was valid only as the transfer of a right of possession (g). In view of this 
ruling each of the Judges took a different view of the effect pf the covenant — one Judge 
held that as a personal covenant it was valid — another Judge held that it was invalid 
as it hindered redemption of the usufructuary mortgage ; and the third Judge that 
it was invalid as it had the effect of making the usufructuary mortgage operate as a 
mortgage of something igore than a right of possession. 



TWO or more mortgages.— These words mark the distinction between the old 
section and the new. The old sectiop referred to the case of two mortgages of different 
properties. Thus if A mortgaged property X to B, and A mortgaged property Y to 
then the old section enacted that^'l might redeem X and Y separately unless restrained 
by contract to the contrary. The new section refers to two or more mortgages of the 
same or of different properties. For instance it would include a case of four mortgage* 
thus : (1) A mortgages X to B, (2) A mortgages X to B by a puisne mortgage, (3) A 
mortgages Y to B, (4) A mortgages Z to £. The new section enacts that unless restrained 
by contract to the contrary, A may redeem each of these four mortgages 
separately. 

The old section . — Although the old section referred to mortgages of different proper . 
ties, the Allahabad High Court hold that as each mortgage was a separate cause of 
notion (r), the mortgagor might redeem two mortgages separately even when the mortgagee 
were of the same property (s). But in many cases (0 it was held that as the section 
referred to mortgages of different properties, it implied that when the mortgages were 
of the same property the mortgagor was bound to redeem all or none. Again, as the right 
of redemption and the right of foreclosure are oo-extensive, it was held that if the 
mortgages were of the same property, the mortgagee could not enforce one without 
•enforcing the others (it). 
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The new section. — Under the new Motion it is dear that even if the mortgages are 
of the same property, the mortgagor may redeem each separately unless restrained by 
a contract to the contrary. The effect of the amendment is to abolish the consolidation 
of mortgages whether in respect of the same properties or different properties (v). 

It might be supposed that conversely a mortgagee who holds two or more mortgages 
of the same property from the same mortgagor might enforce each separately, and that 
the old rule requiring the mortgagee to consolidate was abolished. But this is not so ; 
and section 67 A of the Act as amended puts the rights of the ^mortgagee on a totally 
different footing, and if he has successive mortgages of the same property or different 
mortgages of different properties from the same mortgagor he must enforce all or none. 
This is because a sale of property subject to other mortgages is not likely to realise a fair 
~Hto 0 and would be a hardship on the mortgagor. On the other hand, if the mortgagor 
redeems one of several mortgages he benefits the mortgagee by enhancing the value of 
his security. This equitable consideration overrides not only the rule of procedure 
which allows a separate sifit on each oause of action, but also the principle that rights 
of redemption and foreclosure are co -extensive. 

62. In the case of a usufructuary mortgage, the mortgagor 
has a right to recover ^possession of the 
mortgagor to recover posses- property together with the mortgage-deed 
eo “ and all documents relating to the mortgaged 

'property which are in the possession or powef of the mortgagee , — 

* 

(a) where the mortgagee is authorized to pay himself the 
mortgage-money from the rents and profits of the property, — 
when such money is paid ; 

(b) where the mortgagee is authorized to pay himself 
from such rents and profits or any part thereof a part only of 
the mortgage-money — when the tern, if any, prescribed for 
the payment of the taortgage-money has expired and the mort- 
gagor pays or tenders to the mortgagee the mortgage-rmney 
or the balance thereof or deposits it in Court as hereinafter 
provided. 

* Amendments.— This section has been amended by Act 20 of 1929. The following 

were the amendments : — 

In the first paragraph the words " together with the mortgage deed and all docu- 
ments relating to the mortgaged property whioh are in the possession or power of the 
mortgagee ” have been inserted. This corresponds to the similar amendments 
in see. 60. 

In clause (b) the words 11 or any part thereof a part only of the mortgage money ” 
have been substituted for the wordB " the interest of the principal money ” ; and the 
wqpds "the mortgage money or the balance thereof ” have been substituted for the 
words "the principal money." These amendments make the section correspond with 
the definition of usufructuary mortgage in sao. 58 (d). The old section did not so 
correspond. • • 

(v) Jai Mara in v. Qgkul Sm§h (1W7) 168 l.C. 40, (1087) A.0. 821. 
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Right of Usufructuary Mortgagee to Recover Possession The Motion doe* 
not use the word redemption and it applies only to usufructuary mortgages pure 
and simple ( 10 ) ; but the remedy of the mortgagor in clause (b) would be enforoed by suit 
for redemption or by the summary process of deposit and notice under sac. 89. On the 
other hand under clause (a) there is no tender or payment and the suit would not be one 
for redemption* Such a suit would be described in England as a suit in ejectment («) • 
and in India it has been said that a suit for redemption of a usufructuary mortgage is in 
substance a suit for possession (y). When the debt is satisfied out of the rents and profits 
the mortgagor recovers possession on his title (:). Thus in Nidha Sah v. Murli Mar (a) 
the mortgage was a usufructuary mortgage for a term of 14 years and provided that at 
the expiry of that term the mortgagor was entitled to possession without an aoeount. 
The mortgagee did not get possession of the whole property because of a misrepresents- 
tion by the mortgagor. Nevertheless tho Privy Council held that as the mortgagers 
suit was not on contract but on title, ho was entitled at tho end of the term to recover 
the part of which the mortgagee had possession. But the so-called mortgage in this 
ease was not really a mortgage, for tho transfer was not sootfrity for the payment of any 
money or for the performance of any engagement, but simply a grant for a fixed term free 
of rent in consideration of a sum made up of post and present advances. 


Clause (a). — This Oofers to cases where the principal and interest are paid out of the 
usufruct, and the suit is one for the recovery of possession rather than redemption. The 
words “ when such money is paid " refer to payment out of the rents and profits (6). 
In such cases the mortgagee pays* himself out of the rents and profits, und surrenders 
possession when the debt is paid off. If the mortgagor sues to recover possession before 
the debt is discharged out of the*usufruct, the suit must be dismissed as premature (r). 
In some obsolete cases the mortgagor was allowed to redeem by making a cash payment 
before the mortgage was discharged out of the usufruct ( tl ). The Chief Court of Oudh 
made a similar order in a more recent case (e) ; but the decision proceeds on the 
erroneous notion that tho mortgagor can redeem at his convenience, and it makes no 
reference to the Privy Council decision in Bakhtawar Begum v. Uumini Khanam (/). 
In a Madras cose (g), the mortgage was usufructuary with a condition that the mortgagee 
should remain in possession until the mortgage debt and interest were discharged out of 
the usufruct. There was also an option given to the mortgagor to redeem by payment 
of the balance duo at the end of 10 years. The mortgagor did not exercise this option 
at the end of the period of 10 years, but sued after tho 10 years but before tho mortgage 
was satisfied out of the usufruct. The suit was dismissed as premature. This was on 
the prmoiple that the law will not allow the mortgagor to discharge the debt before the 
prescribed period in a manner not contemplated by the contract (/*). 

If the interest or the interest and defined portions of the principal are to be satisfted 
out of the usufruct, the mortgagee would not be liable to account on redemption —see 
see. 77* If, however, the mortgagee has remained in possession after date of tender or 


(tr) PsmagasUi v. Maharaja of Vsnkatagiri 
(1927) 60 Mod. 180, MI.A. 68, lOOI.C. 
66, (*20) A.PC. 82. 

<*) Taim v* Eambty (1742) 2 Atk. 860. 

(If) Annada Bait v. Khudiram Bait (1014) 10 
Cal. L.JT. 688, 86 1.C. 668 : Appanna v* 

siiwnissva! 111 ® 1 “ 

(s) Bam Prasad v. Biskambhai (1046) A. A. 400. 

(«) (1008) 86 AO* 116, 80 1. A. 64. 

(6) Thmmsma v* J ToOatamH (1808) 16 Had. 
486, 480 ; Immaai Ssshayya v. Dr o momra ju 
. As (1080) 67 Mad. LJ. 
800, 184 1.G. 888, (’30) AM 160. 


(e) 

(d) 


<e) 


Tirugnana v. A JaUolambi, supra. 

Sahib Zadah v. Pamtshar (1677)1 All. 
624 ; Itaja Banta Kant v. Bhagmm Das 
0877) 1 All. 844. 


Bardeo Bakhsh v. Deputy Commit* 
(1086) 1 lack. 867, 08 I.C\ 648, ('86) A.O. 
881. 


</) 

it) 


(A) 


(1014) 86 All. 106, 41 l.A. 84, 88 Ijty* 66. 


Aga Mohammadallp v. V m Mapp a w a 
(1018) 86 Mod. lj. 187, 48 1.0/870; 
SstruekeHa RamabhaMT r. F. Susianam 


ysmaraju (1878) 2 Mad. 814* 


Brtms mm ju Lakshmi- 
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S»fZ (b) &*podt and has realtoed a sorphis in exoeesof the mortgage money he to liable to account 
for such surplus bat the mortgagor most include a claim for it in his soft, the surplus 
being really mesne profits, for otherwise he will be barred from filing another suit (t). 

Usufructuary mortgages under clause (a) sometimes fix a term when the right to 
recover possession arises. This is when the parties make an estimate of the rents and 
profits and agree that the mortgage will be discharged by possession for the term fixed* 
In snob eases the mortgagor will not be entitled to recover possession before the expiry 
of the term, for 44 when the parties to a mortgage agree to certain terms it is the duty 
of both parties to adhere to the terms of the mortgage ” (j). 

But the mortgagor may on equitable grounds be allowed to redeem before the 
agpliyofthe term by reason of the conduct of the mortgagee. Thus in Immani 8eshayyav. 
Dronamraju Lakahminarasimha (1c) a usufructuary mortgage provided that the 
mortgage should be discharged by the rents and profits for 55 years less an annual sum 
of Re. 60 to be paid out o£ the rents and profits to the mortgagor. The mortgagee did 
not make these payments to the mortgagor, and it was held that he was bound to apply 
‘ the sums to the reduction of the debt, so that the mortgagor could redeem within the 

fixed period as soon as the debt was discharged. See in this connection the note 44 When 
the right of redemption arises ” under seo. 60 , and the case of Chjwtku Rai v. Bctideo ( 1 ). 

Clause (b). — This clause in the old Bection referred to the one case in which the 
mortgagee took the profits in lieu of interest. It has now been expanded in order to 
cover all the classes of usufructuary mortgage as* defined in sec. 58 (d) which are not 
induded in clause (a). There are three classes in sec. 58 (d). These are when the 
whole or part of the rents and profits are taken : * 

(1) in lieu of interest, 

(2) in payment of the mortgage money, 

(3) part in lieu of interest and part in payment of mortgage money. 

Class (2) is covered by clause (a) ; and clause (b) covers classes (1) and (3). 

In class (1) the interest is part of the mortgage money and the mortgagor redeems 
when he tenders the balance of the mortgage money, t .e., the principal. If the usufruc- 
tuary mortgagee leases the property to the mortgagor for a rent equivalent to the interest 
so that the lease and mortgage are one transaction the mortgagor cannot redeem without 
payment of arrears of rent (m). But if the lease and the mortgage are independent 
transactions the mortgagor can redeeni on payment of the principal money irrespective 
of the amount due under the lease (n). 

f In class (3) part of the rents and profits is set apart as equivalent to interest and the 
rest or part of the rest goes in reduction of the principal. 

If no term is fixed and if the contract is for payment of the debt out of the rents and 
profits alone, the mortgagor would be entitled to redeem when the principal was discharged 
out of the residue or part of residue of the rents and profits. Otherwise the mortgagor 
could redeem at any time on payment of the bal&noe of the mortgage money. If a term 


(0 Hukfrnnibai v. Venkateth (1007) 81 Bom. 
527. 

(j) Naratimha Rao v. Sethama (1025) 48 Mid, 
• L.J. 868, 866. 00 1.0. 188, ('25) A.M. 
825 : nmmm Bomms (1026) 

04 I.C 4 B 8 O, cm A.M. 604 j Sukratan v. 
Dhanpm %4m4m (1082) 54 All. 1041, 
1082 All? TEST 1021, 148 1.0. 409, <*88) 
A.A. 70. 

<*) (1080) 87 MWL L.J. 600, 124 1.0. 282, ('20) 


A.M. 160; Jaijit Rai v. Gobind Tiwari 
(1884) 6 All. 802 ; RamHmka Rao v. 
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(1) (1012) 84 All. 659, 17 1.0. 840. 

(m) Imdad Bmm v. Mr* Prasad (1806) 20 AH. 
401,407. 

(a) IMte BakMk v. (1905) *7 

All. 218. 
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li fixed the right of redemption would arise at the expiry of the term, and there would be 
an aooount to aeoertam the balance due unless such account were dispensed with by the 
teems of the mortgage. 

In Subban GheUiar v. Rangan Chetti (o) there was a usufructuary mortgage to A 
for a term of 12 years, then a second usufructuary mortgage to B who was to redeem A 
and take possession for a further term of 10 years, and a tlurd mortgage to C. B failed 
to redeem A at the end of the first term and so C redeemed A and took possession. Then 
B sued to redeem C as first mortgagee and C delayed giving possession for 15 months 
Q then sued to redeem B at the expiry of the second term of 10 years. B was not entitled 
to add the period of 15 months to his term. Whatever remedy B might have in damages 
or otherwise for C*b wrongful conduct, he could not extend the period of the mortgage. 

If by the terms of the mortgage, part of the rents and profits are to be taken in lieu 
of interest and the balanoe paid to the mortgagor, arrears of such balance should b0 K 
deduoted in the redemption suit (p). 

Anomalous mortgages.— Sec. 62 applies to usufructuary mortgages pure and 
simple and has no application to anomalous mortgages which contain a covenant to 
pay (g). To an anomalous mortgage the provisions of sec. 60 apply. 


S. 


Usufructuary mortgage and deed of further charge.— If the usufhiotuaiy 
mortgage is followed by a deed of further charge or a puisne simple mortgage then in 
the absence of a covenant for consolidation the mortgagor is entitled to redeem each 
mortgage separately (r). He may recover possession from the usufructuary mortgagee 
by suit under seo. 02 and then redeem the simple mortgage by suit under sec. 60. In an 
Oudh case (s) it was said that sec. ^2 has no application where after the execution of a 
usufructuary mortgage other mortgages by way of further charge have been executed 
by the same mortgagor. ThiB is incorrect, and the Privy Council have observed that 
seo. 62 Is not in any way inconsistent with the provisions of sec. 61 (0* On the other 
hand if there is a oontract for consolidation, the mortgagee is entitled to remain in posses- 
sion until the further charge or mortgage is paid off (w). 


Illustration . 

A borrowed Rs. 5,500 from B, and in July 1881 executed a usufructuary mortgage 
of his village to B for a period of 15 years. In November 1881 A borrowed a further 
sum of Rs. 2,500 from B and executed another document promising to repay the sum with 
interest within the period of 15 years. The deed then provided : “ I shall first pay up 
this debt, including principal and interest, and thereafter I can redeem the mortgaged 
village, having paid up the mortgage money. Without the payment of this debt I cannot 
redeem the mortgaged village.” Held that this subsequent deed created a further 
charge on the village and that he was entitled to remain in possession until both debt* 
were discharged : Aditya Prasad v. Bam Satan Lai (1030) 5 Luck. 365,57 I. A. 173, 175, 
123 I.C. 101, f 30) A. PC. 176. 


(O) {X®27^5IMad. L.J. 70S, 09 LG. 560, (*27) 
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(1027) 101 I.C. 200, (?7) 
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63 . Where mortgaged property in possession of the 
mortgagee has, during the continuance of 
property!" 8 *° mort ** god the mortgage, received any accession, the 
mortgagor, upon redemption, shall, in the 
absence of a contract to the contrary, be entitled as against 
the mortgagee to such accession. 

Where such accession has been acquired at the expense 
of the mortgagee, and is capable of separate 
virtue of transferred possession or enjoyment without detriment 
ow “ r * hlp ' to the principal property, the mortgagor 

desiring to take the accession must pay to the mortgagee 
the expense of acquiring it. If such separate possession or 
enjoyment is not possible, the accession must be delivered 
with the property ; the mortgagor being liable, in the case of an 
acquisition necessary to preserve the property from destruction, 
forfeiture or sale, or made with his assent, to pay the proper 
cost thereof, as an addition to the principal money, with interest 
at the same rate as is payable on thS principal, or, where no such 
rate is fixed, at the rate of nine per cent., per annum. 

In the case, last mentioned., the profits, if any, arising 
from the accession shall be credited to the mortgagor. 

Where the mortgage is usufructuary and the accession 
has been acquired at the expense of the mortgagee, the profits, 
if any, arising from the accession shall, in the absence of a 
contract to the contrary, be set off against interest, if any, 
payable on the money so expended. 

Amendment. — The words “ with interest at the same rate as is payable on the prin- 
cipal' or, where no such rate is fixed, at the rate of nine per cent, per annum ” were 
substituted for the words “ at the same rate of interest ” by the amending Act 20 of 
£920. This amendment was necessary in order to provide for cases where the mortgage 
deed is silent as to the rate of interest. 

Accessions. — The section deals with — 

(1) Natural accessions. 

(2) Acquired accessions which are separable. 

(3) Acquired accessions which are inseparable. 

This section refers to the mortgagor's rights to accessions made by the mortgagee, 
while seo. 70 refers to the mortgagee’s right to accessions made by the mortgagor. Natural 
accessions, unless they have been the subject of a special contract, follow the general 
rafib acceuio cedit principal*, of which secs. 70 and 108 (d) axe examples. 

AooeaskriU are treated as accessions to the mortgaged property ; but although the 
section does ribt'm&ke it a condition that the mortgagee should have made the acquisi- 
tion by availing himself of his position as such mortgagee, yet the judgment of the Privy 

% 
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Council in Sotabjee v. Dwarhadas (t?) shows that the seotion is only an application of the 
equitable principle enacted in aeo. 90 of the Trusts Aot. That section is as follows 

*' Where a tenant for life, co-owner, mortgagee or other qualified owner of any pro- 
perty, by availing himself of his position as such, gains an advantage in derogation of the 
rights of the other persons interested in the property, or where any such owner, as 
representing all persons interested in such property, gains any advantage, he must hold, 
for the benefit of all persons so interested, the advantage so gained, but subject to repay- 
ment by such persons of their due share of the expenses properly incurred, and to an 
indemnity by the same persons against liabilities properly contracted in gaining such 
advantage." 

As to this section their Lordships in the case cited above said : — 

“In their Lordships' opinion there is nothing inconsistent with that section (s.90. 
Trusts Aot) in the provisions of sec. (13 of the Transfer of Property Act as to accessions to 
mortgaged property and the terms on which the mortgagor mA upon redomptfon obtain 
the benefit of them. The word 1 accession ’ is not defined in the Act, but the section dealt 
expressly with accessions which hnve been acquired at the exfKjnso of the mortgagee and 
would appear to be clearly applicable to cases in which a subordinate tenure has admitted- 
ly been acquired by the mortgagee as an accession to the mortgaged property. Whether 
the term ‘accession’ as used in this seotion should also be held to cover acquisitions 
which the mortgagee lms made for his own benefit but is bound, uuder sec. UO of the Trusts 
Aot to hold for the benefjt of the mortgagor need not be discussed. Sec. IK) itself 
provides for the mortgagor bearing the cost of the acquisition in such a case, but seo. (13 
goes somewhat further and contain *%s well an express provision as to profits arising from 
ithe accession where the mortgage is usufructuary. In the present ease it is sufficient to 
qpy that their Lordships are clearly of opinion that sec. 03 of the Transfer of Property 
Act. cannot be read as entitling the mortgagor to recover acquisitions made by the 
mortgagee for his own benefit in circumstances which do not bring him within sec. 90 of 
thd Indian Trusts Act." 


Sec. 90 of the Trusts Aot enacts a wider rule than that in sec. 63 and deals with a tenant 
for life, a co-owner, a mortgagee or other qualified owner who by availing himself of hia 
position as such gains an advantage in derogation of the rights of the other persona in- 
terested. An acquisition by the mortgagee is an advantage gained and illustration (c) 
to sec, 90 shows that such an acquisition may not be on accession though the Privy Council 
refrain from saying that this is necessarily the case. But their Lordships do decide that 
when the acquisition is an accession made by the mortgagee for his own benefit, the 
mortgagor is not entitled to it except under the equitable rule enacted in sec. 90 of thq 
Trusts Act. In other words, the mortgagor must show that the mortgagee by availing 
himself of his position as such acquired the accession in dorogation of the rights of the mort- 
gagor. The case before the Privy Council was that of a mortgagee of a share of a village 
who also became a oo -owner by the purchase of a half share in the equity of redemption and 
by the purchase of two fields. He required these fields for a ginning factory and therefore 
purchased the tenancy right in them during the continuance of the mortgage. On re- 
demption the tenancy right was claimed as an accession, but the Privy Council held that 
to justify the mortgagor’s claim it was incumbent on him to show that the tenancy right 
was acquired under such circumstances as to bring the acquisition within sec. 90 of thp 
Trusts Act Their Lordships dissented from a decision of (he Calcutta High Go vafb%w) 
that the mortgagor was entitled to a subordinate tenure acquired by t||* mortgagee 


<e) <1032) 60 I.A. 866, $71, 80 C.W.JT. 047, 66 
\ Cal. L.J. 05. 63 Mad. L.J. 116. 84 Bom. 
1 .41, IS 10, 1082 AU. tJ. 860, 186 l.C. 667, 


(* 82 ) A.PC. 100 . # • 

<tt) Ham Birch Barmin r. A mbita Prasad <1012) 
^17 C.W.H. 686*10 XJCL 00. 


an 
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without regard to the question whether the mortgagee had any special advantage by 
reason of his position as mortgagee in aoqniring them. 

Rajah Kishendatt v. Rajah Mumtaz Alt (x) was a case dqoaded by the Privy Council 
before the Transfer of Property Act, but the same principle was applied. In that case 
the mortgagee of a taluka, during the continuance of the mortgage, acquired subordinate 
tenures known as birts. Their Lordships referred to the general principle of English 
law “ that most acquisitions by a mortgagor enure for the benefit of the mortgagee, 
increasing thereby the value of his security ; and that, on the other hand, many acquisi- 
tions by the mortgagee are in like manner treated as accretions to the mortgaged property, 
or substitutions for it, and, therefore, subject to redemption.*’ But this rule was only 
referred to as an equity applicable to the case and it was held to be applio&ble because 
on the facts their Lordships had found that the mortgagee taking advantage of hisjposi- 
tion as de facto talukdar had acquired the birts on very favourable terms and had allowed 
them to merge in the taluka and that it would be inequitable to allow him on redemption 
to revive them for his benrfit. 

During the continuance Of the mortgage.— An acquisition made after a decree 
extinguishing the mortgage is not within the section (y). But when the usufructuary 
mortgagee of a share of a village took a mortgage by conditional Bale of a tenant’s holding 
and foreclosed the tenant after the expiry of the usufructuary mortgage, the mortgagor 
was entitled to the tenancy as an aooretion (z). 

Natural accession. — Natural accessions rre, under see. 70, additions to the 
aeourity and, becoming incorporated in it, are subject to redemption. When the area 
of a village mortgaged without specification of boundaries was increased at a survey 
settlement the mortgagor was on redemption entitled to the increase (a). When the 
mortgagee was, by mistake, put in possession of a greater area of land the mortgagor 
was entitled to redeem the excess as well (6). * 

Acquired accession — separable.— Such accession being separable, the mortgagor is 
not bound to take them, but if he does take them he must pay the mortgagee the expense 
of acquiring them. In the case cited above (c) the mortgagor had to pay the mortgagee 
the expense inourred in acquiring the sub-tenures. The mortgagor oan take the aooretion 
even if the mortgagee has acquired it benami in the name of a relation (d). In a Bombay 
ease before the Act, Government trees standing on the land mortgaged and purchased 
at a favourable rate by the mortgagee, were held to be accretions to which the mortgagor 
was entitled on redemption on payment of the purchase prioe and other reasonable 
expenses (c). The mortgagor’s right only aoorues on redemption and so he may be 
held to have abandoned his right if he does not at the time of redemption tender to the 
mortgagee the cost inourred by the mortgagee in making the acquisition (/). 
Adjoining Government waste land brought into cultivation by the mortgagee ia not an 
aeoesrion (g) « . 


Acquired accession— Inseparable.— When the accessions are inseparable the 
mortgagor has no option hut to take them on redemption. He ia therefore liable to 

(c) (1880) 8 Ori. 198, • I.A. 148, 189. 895 ; MohanlaUr. Chaodhry (1901) 14 O.P. 

5) Mtoi v. JSWm Oowisr (1981) 41 L.B. 109. 

(«) {u&MO CU. w "j T. 4 1.0. 

LJ. 88, 8 1.0. 896 ; MohamUUv. Ckaodhry **7. 

- (1901) 14 O.P.L.&. 169. <#) JMbtkiram v. Barbu (1878) 10 Boss. &.O.B. 

09 SMmM Aim* y. (187«) 11 Bom. MB. 

(ty » 1.0. mob, cm) <*> <MM> 97 LC ' 

(«) BriiA BhluftilfT. WakMmtm A* (1880) (f) JfMMf Bhm ▼. (lMni Bw. L.I. 

6 0*1. IBS, B I.A?14S : MmL JUM ▼. Ml 881.0. 787, f*B)AJLl#7j ffltO Om 

Bfartmifiii (iBM» io oi. u.mmxo. tT»«xm (1011)111.0. aw. 
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p»y the cost only (1) If the acquisition waa necessary to preserve the property from 
deetraotkm* forfeiture or sale, or (2) if the acquisition waa made with his ooneant. 
Thus if a mortgagee makes the necessary repairs to a well with the consent ol^the 
mortgagor, the mortgagor must pay the cost (A). But when the mortgagee withdlK|he 
consent of the mortgagor added an upper storey to a building (») or constructed a 
well (j), or planted a grove (A), he waa not entitled to recover compensation from 
the mortgagor. The last case may seem inconsistent with the Bombay case already 
cited (1) but in the Bombay case the trees were Government property and so 
possibly capable of separate enjoyment. In Raghunandan Rai v. Raghunandan («*) a 
Full Bench of the Allahabad High Court said that a mortgagee who had planted a grove 
without the consent of the mortgagor could fell the trees and remove the timber ; but in 
Nagesgar Rai v. Nand Lai (n) the same Court said that the matter must be considered 
from the mortgagor's point of view and that the grove cannot bo treated as separable 
for although the mortgagee might remove the timber that would be destructive of the 
land. In the latter case the Court allowed the mortgagor a grove of 110 mango trees 
as an inseparable accession as they had been planted without his consent. The 
distinction between these two cases is thAt in the former the trees were regarded 
as separable and in the latter as inseparable. This, it is submitted, is a question of feet. 
If the trees are young saplings the mortgagee may remove them or roceivo compensation, 
but if the trees are old (fees deeply rooted the mortgagor is entitled to keep them if they 
have been planted without his consent. In another case the grove was planted with the 
mortgagor's consent and the mortgagee was allowed compensation («). The Bombay 
High Court has held that, whether of not the mortgagor can claim a tree planted by 
the mortgagee as an accession, tho mortgagee does not commit waste if he outs down a 
tree planted by himself, in the absence of ovidenoe that it is within the moaning of 
- sec. 76 (e) destructive or permanently injurious to tho property (p). A house has been 
held to be an accession that is separable (q) but that view had been dissented form (r). 
In an Allahabad ease (s) the mortgagee rebuilt a house that was in a dilapidated 
condition when mortgaged, and the Court held that as the house was already fallen down 
there was no question of preserving it from destruction and that the mortgagor 
was not liable for the cost of rebuilding. Such a case would now probably fell under 
sec. 63A. 


When the mortgagee has evicted a tenant of tenancy lands, the lands are an acoessiou 
to the mortgaged property to which tho mortgagor is entitled (/). The same rule applies 
when the mortgagor is a khot and the mortgagee purchases khot nisbat land without the 
Khot's permission (u). 6 


(A) Dttjrjs Singh v. Raurang Singh (1896) 17 

<<) AnmacheUa v. Sithagi (1896) 19 Mad. 827 ; 
Rupan v. Champa Lai (1916) 87 AD. 
61, 20 I.C. 621 ; Sammo v. Abdul Wahid 
(1868) All. W.N. 206. 

<i) Rojaram v. VUhal (1914) 10 Nag. L.B. 166. 

<*) Rubtdo v. Shoo Charon (1900) 22 All. 68 ; 
Madho Rom v. Skammtddm (1888) All. 
W.N. 206; Jahangir v. Rom Borokh 
(1926) 92 I.C. 262. 

(1) Bakthinm ▼. Darku (1678) 10 Bom. H.C.B. 


<«*) 


(lOM) 48AD. v 6tt, 61 I.C.812, (*21) A.A. 


„ TJ.; Lodm Singh v. , 

(1926) m I.C. seo, 7 s **) A.A. 794 : Rom 
Mriehh BtouA v. ChhakamH Singh (1926) 66 
LC. 929, (%*) AA. 748. 

<■> 'wsftasKaiyAfca 

268, 126 I.C. 688, (*80) A.B. 08 


and Ajodhiu v. Indra (1929) 118 I.C. 406, 
(’29) A.A. 880. 

(o) Pamanond Pandit v. Mata Din (1926) tj 

AU. 662, 87 I.C. 477, (’26) A.A. 427. 

(p) Ramchandra v. Skripati (1926) 60 Bom. 

692, 99 I.C. 400, CS0) A.B. 696. 

(6) Qopi Lai v. Abdul Bamid (1928) 26 All. 
L.X. 867, 116 1.0. 91, (’26) A.A. 861. 

(r) Ratmu Mol v. Ram Chandra (1981) 51 AU. 
884, 188 LC. 401, (’81) A.A. 277 t.B. 

<«) Ratio v. Qanmh (1929) 116 La 747, (’26) 
A.A. 646. 

it) Rom Rod v. Mahmhwor Promd (190) 76 
1.0. 466, (’26) A.P. 666 ; C. VonkSoSortor 
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63A. (1) Where mortgaged property in possession of 
the mortgagee has during the continuance of 
rprop^ty 4 * 10 mort ' the mortgage, been improved, the mortgagor, 
upon redemption , shall, in the absence of a 
contract to the contrary, be entitled to the improvement; and 
the mortgagor shall not save only in cases provided for in sub- 
section (2), be liable to pay the cost thereof. 


(2) Where any such improvement was effected at the cost 
of the mortgagee and was necessary to preserve the property from 
destruction or deterioration or was necessary to prevent the security 
from becoming insufficient, or was made in compliance with the 
lawful order of arty public servant or public authority, the mort- 
gagor shall, in the absence of a contract to the contrary, be liable 
to pay the proper cost thereof as an addition to the' principal 
money with interest at the same rate as is payable on the principal, 
or, where no such rate is fixed, at the rate of nine per cent per 
annum, and the profits, if any, accruing by reason of the improve- 
ment shall be credited to the mortgagor. 

Amendment. — This section was inserted by the Amending Act 20 of 1929. 
Before that, the Act was silent as to improvements by a mortgagee. 

Improvements. — As the Act formerly made no mention of improvements, the 
Madras High Court held that a charge for improvements was not admissible (v) 9 and so 
did the Allahabad High Court (tv). The mortgagor was liable for the oost only if the 
improvements were accessions under seo. 63 or repairs under sec. 72 and neoessary for 
the preservation of the property ( x ). 


In an old Bombay case (y), decided before the Act, Couoh, C. J., allowed a mortgagee 
to oharge double the cost of the original house for rebuilding it after a fire. The learned 
Chief Justice cited with approval the following passage from Fisher (z) 

“ The mortgagee in possession will be allowed the cost for proper and neoessary 
repairs to the estate ; and if buildings beoome ruinous, so as to be uhfit for use, he 
• may oomplete or pull them down and rebuild for the preservation of his security. 
And the rebuilding or repairing may be done in an improved manner, and more 
substantially than before but so that the work be done providently, and that no 
new or expensive buildings be erected for purposes different from those for 
which the former buildings were used; for the property when restored ought to 
be of the same nature as when the mortgagee received it ; and if it be thus wholly 
or in part converted from its original purpose, the money expended will not be 
allowed to be charged upon it." 


( v ) ArunacheUa CketU v. SUhayi (1896) 19 Mad. 
_ 827 followed in Jangi Ram v. Sheoraj 

* (1916)801.0.284. 


(w) Supm Singh v. Champa (1916) 87 AU. 81. 

■ 26I.fi 621 ; Chhammu Lai v. Bhajan Lai 

(1924) 88 CO. 986, (’24) AJL 47. <y) 

(at) RahmahtUck J Beg v. Yusuf AU Q912) 10 

AU. 1.1. 124, 16 10. 686 {Samnjttmfr* (») 


Wahid (1888) A.W.K. 208 ; Durga Singh 
V. Wmrnm (1896) 17 AU. 282: Rumm 
Singh v. Champa, supra ; Amba Prasad v. 
WakidmOah (1922) 44 All. 708, 718, 68 
LC 261, (’22) AJl. 405, 407. 

Manehanha v. EmmrunUa (1869) 6 Bom. H. 
O.B.109A.O. 

, 7th Bd. p.728. 
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2n Sandon v. Hooper («) Lord Longdate said that the mortgagee must not be allowed g fr 

to "improve the mortgagor out of hie estate” but admitted that there might be a eaa^far ff 

inquiry into improvement*. In Shepard v. Jones (6) Jewel, M.R., assumed that a jjmft 5 

gagee would be allowed to charge for lasting improvements properly undertaken, J|Rb 
was followed by the Privy Council in a oase from Jamaica (r), and the Bombay High 
Court adopted the same rule in caws decided before the amendment (d). 


The present section lays down a uniform rule, and provides that the mortgagor is 
liable to pay the cost of the improvements only if they are necessary to preserve the 
property from destruction or deterioration, or (2) necessary to prevent the security from 
beooming inadequate, or (3) done under the orders of a public authority such as a 
Municipality. If the improvement fulfils any one of these tests, the cost is allowed to the 
mortgagee as an addition to the principal money secured by the mortgage. Interest 
at the rate specified in the section is allowed on the cost ; but in a oase before the Aofc, 
the Privy Counoil disallowed interest on money spent on improvements (r). Profits due 
to the improvements are credited to the mortgagor (/). In* the case of accidental 
destruction by fire, the mortgagee would not, it is submitted, be allowed to rebuild a 
whole house as in the Bombay case already cited ( g ), but ho would have to pursue his 
remedy under sec. 68. In the Punjab where the Act is not in force, reasonable expenditure 
on permanent improvements is allowed (A). If the improvement is not permanent he is 
only allowed to remove the material (»)• 

Contract to the contrary. — The section safeguards the right of private contract. 
The terms of the mortgagoMeod may allow the mortgagee to make improvements and 
to charge the cost to the mortgagor and in that case the mortgagee is ontitlod to 
a charge under the contract. Instances of such contracts are cited in footnote (j). 
A condition allowing tho mortgagee to make reasonable improvements will not justify 
tfie demolition and rebuilding of the house at a cost equivalent to nine times the mortgage 
debt (k). In one reported case ( l ) the mortgagee was by the terms of the deed allowed 
to rebuild in the event of destruction of a house by fire. On the other hand if tho 
mortgagee is prohibited from making improvements, the application of this section would 
be excluded. 


64 * Where the mortgaged property is a lease, * * * and 
the mortgagee obtains a renewal of the 
iea« n0WB of mort «* eed lease, the mortgagor, upon redemption, 
shall, in the absence of a contract by him 
to the contrary, have the benefit of the new lease. 


(«) (1843) 6 Bmt. 246, 848. 

(6) (1888) 31 Cb. 0.460, 478 C.A. 

Ucnitmn v. Atwood (1804) A.C. 160, 183. 

(1010) 43 Bom. 

* V. 


<*> 





U) 

if) 


<*) 


KuhoHM^Tou Cal. 
228, 22 1. A. 

Cf. Bomb** v. JEfis * <18W) 88 Cfc £. 279, 
288; Worn Ham v. Mekmai Hommn 


(1940) A.L. 199, 42 PXJt. 198, 190 XX. 
870. 

irnrnetmnka v. Xomr mim (2999) 8 
HX.B.109A.C. 


(A) Labhu Item v. Abdulla (1928) 75 IX. 188, 
(‘23) A.L. 667 ; Kirpa Bern v. Jowanda 
(1922) 00 IX. 765, (*22) A.L. 262 (Im- 
provements with the consent of the 
mortgagor) ; BUM Kmh v. Junta Sakai 
(1919) P.B. 78, 62 IX. 862 ; Bali Item v. 
Ckuha Ram (1898) P.B. 18 : Sher Singh v. 
Nihalu (1896) P.B. 07 ; Prabh Diet v. 
Bhai Sawaya (1893) P.B. 07. 

(i) Pal Singh v. BMa Singh (1934) 149 IX. 999, 
(•84) A.L. 242. 

(J) Haht Singh v. Amor Hath (1920) 7 Lafa. 
212, 94 IX. 162, (*20) A.L. 490; Q * dm 

in.tZ o) iiofstr %&£ rjLiS&t 

am <1003) 148 1.0. 834. (’38) AX. 1W. 
(*) Suropor 1 . Mma mmt (1891) 60 1.0.784. 
S aAo r m»i t_ y.AfOU D*m i 800) 14 ] 
.804. 



act- 


442 


THE TRANSFER OF FRO! 


Amendments.— The old flection referred to *™ 
“ fop a tena of yean ” have been omitted by the 



of yean. The i 
Act 20 of 1929 


Renewal Of Mortgaged Lease. — The mortgagee obtaining a renewal of a lease 
is one particular mode of aooesaion. Under illustration (d) to seo. 3 of the Speoific Relief 
Act a mortgagee obtaining a renewal of a lease in his own name is a trustee for those in- 
terested in the original lease. This is the law laid down in Rotes v. Chichester (m) that if 
the trustees, mortgagees and persons interested obtained a renewal, the new lease is always 
subject to the trusts and limitations of the old lease. 

In a recent case before the Privy Council (n) their Lordships said that this section 
may be said to give statutory effect to the rule in Rakestraw v. Brewer (o) referred to in 
Rajah KishendaH ' s case (p), as it was apparently thought better to provide for this 
particular acquisition by a mortgagee instead of leaving it to the general provisions of 
seo. 90 of the Indian Trusts Act. In Rakestraw v. Brewer (g), there was a mortgage of a 
lease of chambers in thfc Temple renewed for an additional term as a favour to the 
mortgagee who was a brother of a Bencher of the Inn, but the mortgagor was allowed 
to redeem and this was for the reason that “ this additional term comes from the old 
root, and is of the same nature, subject to the same equity of redemption. ” The same 
principle was applied to a mortgage of a jote (r). The same principle has been applied to 
a case where the mortgagee of a leasehold with option to purchase the freehold reversion 
had purchased the freehold reversion (s). 

* 

Under seo. 72 (e) the mortgagee is entitled to recover the cost of renewal and may 
add it to the mortgage money. This is also the English law (<). 


65 . In the absence of a contract to 
Mtmor. oontr “ ta by the contrary, the mortgagor shall be deemed 
to contract with the mortgagee — 

(a) that the interest which the mortgagor professes to 
transfer to the mortgagee subsists, and that the 
mortgagor has power to transfer the same ; 


(b) that the mortgagor will defend, or if the mortgagee 
be in possession of the mortgaged property, enable 
him to defend, the mortgagor’s title thereto ; 

(c) that the mortgagor will, so long as the mortgagee is 
not in possession of the mortgaged property, pay all 
public charges accruing due in respect of the property ; 

(d) and, where the mortgaged property is a lease, * * * 
that the rent payable under the lease, the conditions 
contained therein, and the conix?K*tij| binding on the 
lessee have been paid, oerformedand observed down 


<•) smMrr. amWh ness) n i.a 

M cm S H7. M tw. i J.S6, 83 
El. UbH Bom. L.B. 1810, (IM) 

v.j. STub i.o. M?, cm A.PO. 1B». 

(.) ant) p. m. tu. tm 
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to the comibinicemeut of the mortgage; and that 
the mortgagor will, so long as the security exists and 
the mortgagee is not in possession of the mortgaged 
property, pay the rent reserved by the lease, or, if 
the lease be renewed, the renewed lease, perform the 
conditions contained therein and observe the con- 
tracts binding on the lessee, and indemnify the 
mortgagee against all claims sustained by reason of the 
non-payment of the said rent or the non-performance 
or non-observance of the said conditions and contracts; 

(e) and, where the mortgage is a second or subsequent 
incumbrance on the property, tl^at the mortgagor 
will pay the interest from time to time accruing due 
on such prior incumbrance as and when it becomes 
due, and # will at the proper time discharge the prin- 
cipal money due on such prior incumbrance. 


The benefit of the contracts mentioned in this section 
shall be annexed to and shall go with the interest of the 
mortgagee as such, and may be enforced by every person 
in whom that interest is for the whole or any part thereof 
from time to time vested. 


Amendment.— This section contained in its penultimate paragraph the fallowing 
exoeption s — 

“ Nothing in clause (c), or in clause (d), so far as it relates to the payment of 
the future rent, applies in the case of an usufructuary mortgage/' 

This paragraph has been omitted by the Amending Act 20 of 1920, os the mortgagor 
is under an obligation to preserve the security and is liable to pay public charges sad 
rent when the usufructuary mortgagee is not in possession. 

Clause (d) of the old section referred to a lease for a term of years. But the 
words “ fora term of years ” have been omitted as unnecessary. 

Contract to the contrary.— The mortgagor's covenants implied by this section 
are subject to any express contract the parties may have entered into. Such a contrast 
may be presumed when the mortgagee was fully aware of the nature and extent of tbs 
mortgagor's title (a). 

Estoppel. — Apart from the implied covenants for title referred to in this section 
there is a title by estoppel, for a mortgagor cannot derogateirom his grant so as to defeat 
the mortgagee's title (p) ; nor can the mortgagor set op a title of a third person (is) ; or 


<*> 

(*> 


L.T. 487. 


(1906) 4 Hid. (a) 


_ j- V. Mm smmsmmi (1912) 20 
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allege that the property does not belong to him (ar).^Even when 4 the mortgagor is a 
trustee he has not been allowed to set up the trust as a defenoe for himself (y). Banezjee, 
J„ in Srimati MaJUha v. Baianmani (z) held that there was no estoppel when the mortga- 
gor was a trustee for a public purpose. The correctness of this decision has been 
doubted (a). But in such a case there is no estoppel against a succeeding trustee (6). . The 
principle of estoppel is, however, not applicable when the mortgage is illegal (c). 

Clause (a) : Covenant for title.— The mortgagor's covenant for title is similar to 
that of a vendor under seo. 55 (2). It is twofold (1) as to the quantum of interest and 
(2) as to the interest being transferable. The mortgagor covenants his title and his power 
to deal with it. 


IUuotration. 

A mortgaged property to B, A sold the equity of redemption to 0. On 0’s death 
B sued 0’s sons for sale of the property mortgaged. 0's sons pleaded that the property 
was wakf and that A as not entitled to mortgage it. Held that this defence was 
barred by sec*. 65 (a): Achkaibar Singh v. Rajmati (1929) 51 All. S02, 121 I. C. Ill, 
(’29) A.A. 483. 

As there is no estoppel against a statute it would be opez^to the mortgagor to show 
that the mortgage was forbidden by law, e.g, f an ocoupanoy holding in the United 
Provinces (d). 

The combined effect of sec. 8 and seo. 65 (af is that the mortgagor transfers all the 
interest he has (i), subject of course to the right of redemption ‘khat is reserved. A breach 
of the covenant for title gives the mortgagee the right to sue for the mortgage-money 
under sec. 68 ; and before the Act a right to sue for damages (/). In a Rangoon 
case (g) a mortgagee was allowed compensation for breach of the covenant for title 
after he had purchased the property mortgaged in execution of his decree for sale on 
the mortgage. It has been said that this clause imposes no duty on the mortgagor to 
disclose an incumbrance (A). But it is submitted that if the mortgagor mortgages, as 
unincumbered, property which is subject to an incumbrance, he commits a breach of the 
covenant that the interest he professes to transfer subsists. 

Clause (b) : Defence Of title. — The mortgagee being entitled to the full benefit 
of the security has a right to protect the title of the mortgagor, seo. 72 (o). The 
mortgagor is therefore under an implied covenant to defend the title if he is himself in 
possession or to assist the mortgagee in defending the title if the mortgagee is in 
possession. 

This same rule was applied before the Act, and following the English law (•)» the 
Bombay High Court held that the mortgagor is bound to indemnify the mortgagee against 
expenses inourred in defending his title (j). The assistance which the section requires 
would be, as in the English cases cited, expenses of litigation and probably also evidence 
of title. 


(а) Bholanaih Sm v. Balaram Dm (1922) 27 

CW. W.K. 607, 70 1.0. 082, ('22) A. PC. 

(y) Quiz or AH v. Fida AH (1884) 6 AH. 24 ; 
Bobu BHi Ba ton Dm v. Rag h unandan 
(1028) 71 1.O. 044, (*28) A.P. 203. 

(s) (1807) 1 Cal. W.K. 408. 

(0) Mahamaya DM v. HoridM (1016) 42 Cal. 
456, 27 1.0. 400, per Mockeries, J., at 
P. 460. 

(б) Natay «nV CkhUamm (1881) 5 Bom. 808 ; 

Shri gmmdh v. Rtthavrat (1801) 15 Bom. 
625 ; Mmdkm v. Jumman (1012) 84 AH. 
640, 17 1.C. 682. . 

• ■# 
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Clause (C): Public Charges. — The mortgagor when iii poet canton and altar bin 
death bis heir i a under a liability to pay public charges such as Government revenue and 
Municipal taxes ( k ). Tile same liability attaches undor sec. 76 (c)to the mortgagee when 
in possession. The Madras High Court has held that when the mortgagor sells the equity 
of redemption, the purchaser is under no obligation to the mortgagee to pay public ohargeS, 
though it may be to his interest to do so (/). The extinction of the right of redemption 
by a Court sale on the mortgagee’s decree puts an end to the implied covenant of the mort- 
gagor (hi). If a stranger acquires the equity of redemption by adverso possession he is 
under no duty to the mortgagee to pay the revenue, and if after such acquisition the land 
is sold for arrears of revenue and purchased by him he holds it freo of the mortgage (n). 

If the mortgagor fails to pay and the property is sold for arrears of revenue the 
mortgagor if he purchases the property is still subject to the mortgages for he cannot take 
advantage of his own wrong in order to better his position (o). The mortgagor has no 
claim against the mortgagee for moneys spent in payment of public charges whether 
aooruing during, or before, the period of the mortgage, for hg pays them for his own 
benefit, and if the mortgagee payH these on behalf of the mortgagor he cannot recover 
them from a subsequent mortgagee (p). In Falcke v. Scottish Imperial Insurance Co,(q) 
Cotton, L.J., cited as an example a mortgagor spending money in order to prevent a 
mortgaged mine from bcigg flooded. Again in Saunders v. Ihtnman (r) a mortgagor 
was allowed no charges for exjttnses incurred in taking out letters of administration 
to perfect his title. A mortgagee on the other hand is ontitltxl to be reimbursed for 
expenses incurred in the payment of public charges — sec. 72 (b) ; and if the land is sold 
through no fault of his he is entitled to a charge on the surplus sale prooecds, 
sec. 73. 9 

Clause (d) : Leaseholds. — If the mortgaged property is leasehold, the mortgagor 
covenants that he has paid the rent and observed the conditions of the louse for the period 
anterior to the mortgage. For the future, he covenants that as long a* the mortgagee 
is not in possession he will pay the rent and perform the conditions of the lease. This 
clause has been held to imply that the mortgagee is liable to pay the rent when he takes 
possession (*). This is a liability to the mortgagor, for the mortgagee docs not beoome 
liable to the lessor on the covenants in the lease that run with the laud unless the 
mortgage is in English form and involves a complete transfer. See note undor 
sec. 108 (j). It is to be observed that there is no covenant by the mortgagor to renew 
the lease. This is also the English law ((). See in this connection the commentary 
on see. 72 (*). 

fc 

Clause (e) ; Prior mortgages. — There is an implied covenant that the mortgagor 
will discharge prior mortgages, for otherwise the mortgagee may be deprived of his 
security. » 

A mortgagor left a sum of money with a mortgagee and empowered him to redeem 
a prior mortgage. The sum proved to be insufficient and the mortgagor was held liable 
wader the principle of this clause to pay the exoess amount incurred in di s ch a r ging the 
prior mortgage (u). 


(k) BmtmuOrao v. Tulsa (1917) 171 LC. '40, 
. (1937) A.N. 826. 

(Q Srini vas a * Chari v. Gnanaprakasa (1907) 
90 MsC 67. 70. 

(si) Bolkrishna Mhadshd V. Visksanath (1395) 
19 Bom. 588. 

(a) SMiah v. Rami Rad# (1916) 99 Mad. 969, 
86 LO. 896. 
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Benefit of the contracts. — The benefit of the covenants implied by this section 
runs with the land, so that not only the mortgagee but anyone olaiming under him is 
entitled to enforoe them. The burden of the covenants oapnot be enforced against a 
purchaser of the equity of redemption (»). There is a similar provision in seo. 76 (6) of 
Law of Property Act, 1925. 

65A. (1) Subject to the provisions of sub-section (2), a 
mortgagor , while lawfully in possession of 
^Mor tgager', power to mortgaged property , shall have power 

*■ to make leases thereof which shall be 
binding on the mortgagee. 


This covenant does not affect the mortgagee’s right to redeem prior enoumbtanoes 
himself under see. 92. A breach of this covenant entitles the # mortgagee to sue for the 
mortgage money under seo. 68, although there may be no personal covenant in the 
mortgage (e). If the mortgagee was not informed of the previous mortgage he has a 
cause of action to sue for the mortgage money as soon as he discovers it ( 10 ). 


(2) (a) Every such lease shall be such as would be made 
in the ordinary course of management of the property concerned, 
and in accordance with any local law, custom or mage. 

(b) Every such lease shall reserve the best rent that can 
reasonably be obtained, and no fftemium shall be paid or 
promised and no rent shall be payable in advance. 

y(c) No such lease shall contain a covenant for renewal. 

ii) Every such lease shall take effect from a date not later 
than six months from the date on which it is made. 

(e) In the case of a lease of buildings, whether leased with 
or without the land on which they stand, the duration of the lease 
shaU in no case exceed three years, and the lease shall contain 
a covenant for payment of the rent and a condition of re-entry 
on the rent not being paid within a time therein specified . 


( 3 ) The provisions of sub-section ( 1 ) apply only if and 
as far as a contrary intention is not expressed in the mortgage- 
deed ; and the provisions of sub-section (2) may be varied or 
extended by the mortgage-deed and, as so varied and extended, 
shaU, as far as may be, operate in like manner and with aU 
like incidents, effects and consequences, as if such variations 
or extensions were contained in that suh-section. 

e 

Amendment— This section is new and was inserted by Act 20 of 1929. 
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Whether section retrospective.— Section 63 of the emending Act SO of 1639 S» flBA 
expressly enacts that this section shall not have retrospective effect (y). 

, Mortgagor’s power to lease.— As no provision was made in the Act, before 
the insertion of this seotion, for the mortgagor's power to lease, the cases were not con- 
sistent. It will be convenient to state separately the old law before the enactment of 
the section and the new law as it is under the section. 


Old Law. — Under the English Common law the mortgagor, as pointed out by Jenkins, 
C.J., ( 2 ) had no power to lease, for in an English mortgage the mortgagor has made 
an absolute conveyance of his rights and is in possession as tenant on sufferance and one 
tenant on sufferance cannot make another (a). But the lease granted by the mortgagor was 
not wholly without any effect. Such a lease was binding on the mortgagor who granted it 
vis-a-vis the lessee as the mortgagor was estopped from disputing it. As against the 
mortgagor or against anyone other than a person having a title paramount to the mortga- 
gor, e.y. the mortgagee, such a lease was a good lease and the lessee was entitled to the 
benefit conferred thereby, but so far as the mortgagee was oc&cerned the lessee had no 
estate or interest as against him except that he had a right to redeem in the event of the 
mortgagee taking steps to evict him from possession. This was the position in England 
prior to the Conveyancing Act, 1881(6). This rule was followed as to English mortgages (o) 
and in a oase from Zanzibar where the mortgage was an absolute conveyance of the 
property to the mortgagee the Judicial Committee said that the mortgagor could not grant 
a lease that would bind the mortgagee Id). In view of the recent decisions of the Privy 
Council in Ramkinkar'a caqp («) and Jagadamba'o oase (/) that a mortgage in the form of 
an Kngiifth mortgage does not amount to an absolute transfer of the whole interest of the 
mortgagor the reasonings adopted id the oases under foot-note (r) cannot any longer be 
supported. In the premises it has to be conceded that even before the new section was 
added a lease by an English mortgagor stood on the same footing as a lease by any other 
mortgagor. But as to Indian mortgages some cases followed the English rule and held that 
a mortgagor oould not ordinarily without the concurrence of the mortgagee execute a lease 
which would be binding on the mortgagee (y). Other oases pointed out that the rule in 
England was not applicable as the mortgagor in India remains the owner and when in 
poss es sion can prima facie exercise the rights of ownership (h). The question was therefore 
decided with reference to see. 66 and it was held that the mortgagor could grant leases 
which were not wasteful in their effect on the mortgagee's security (i). This is the principle 
which Jenkins, C.J., in the case already cited (j) deduced from the old case of Ames 
Pershad v. Reel Bhunjun Singh {k) and as the law then stood this was the correct view, foe a 


Or) Deeds Baku v. AT*. Ramdulari (1931) 10 
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lease is a subsequent alienation and under see. 48 the right of the lessee is subject to that of 
the mortgagee. But Mookerjee, J., dtingan English authority (l) laid down a different rule, 
viz., that a mortgagor in possession may grant a lease conformable to usage in the ordinary, 
course of management but is not competent to grant a lease on unusual terms or to 
authorize the use of the land in a manner or for a purpose different from the mode in which 
he himself had used it before he granted the mortgage (m). In any event a lease by a 
mortgagor, even if not binding on the mortgagee, was oertainly binding on the mortgagor 
who granted it and who was therefore estopped from disputing it. 


New Law. — The present section settles this conflict of decisions and oonfers upon the 
mortgagor in possession a statutory power of leasing subject to any express provision in the 
deed of mortgage. The power is similar to that conferred on an English mortgagor in 
possession by sec. 18 of the Conveyancing Act, 1881, now sec. 99 of the Law of Property 
Act, 1925. The section has been said in a Rangoon case (n) to embody the same law as 
in the Calcutta case already cited (o). Under this section the validity of a lease granted 
by a mortgagor in possession is determined with reference to the section and the terms 
of the deed of mortgage without regard to its effect on the mortgagee’s security. It has, 
however, been recently hold in England that neither the Conveyancing Act, 1881, nor the 
Law of Property Act, 1925, took away the right of the mortgagor in possession to do what 
he could, apart from those Acts, do namely grant a lease to a third party which, without 
the consent of the mortgagee, will not be binding on him but will bo binding as between 
the lessor and the lessee (p). It is submitted, on a parity of reasoning that this new 
section, which expressly gives power to the moltgagor in possession to grant a lease 
binding on the mortgagee, does not take away the old right of the mortgagor to grant 
a lease which, without the consent of the mortgagee, % ill not be binding on the mortgagee, 
but will be binding on the mortgagor. Therefore if the mortgagor grants a lease whioh is 
not in conformity of this section, the lease, while it will not be binding on the mortgagee^ 
will still be binding on the mortgagor and sudh a lessee will be entitled to redeem the 
mortgagee. 


Contract to the contrary .—-The right of contract is saved by sub-section (3), for 
under the sub-section the terms of the mortgage deed may altogether exclude the power to 
lease. If the power is varied or extended, such varied or extended power must bo exercised 
according to the terms of the deed and according to such of the provisions of the section 
as are not varied (q). If the deed altogether and absolutely excludes the power to lease, a 
lease in contravention of such covenant will amount to a breach of that covenant. But 
suppose the covenant in the deed only provides that the mortgagor shall not without the 
oonsent of the mortgagee exercise the powers conferred by this section and the mortgagor 
without such consent grants a lease, will that amount to a breach of that covenant? This 
interesting question arose in Iron Trades Employers ' Insurance Association ' s case (supra) 
and was answered in the negative. The oovenant adds an additional condition to the 
statutoxy conditions and prohibits the granting of a lease which will be binding on the 
mortgagee and therefore the granting of the lease without oonsent cannot be said to be 
exercising the powers conferred by the statute but is rather the exercise of the common law 
right whioh does make the lease binding on the mortgagee. The lease not being binding on 


(0 Reynolds v. Ashby A Sons (1908) 1 K.B. 87. 

(m) Modem Mohan Singh v. Raj Eiskors (1916) 
XI Oil. W.N. 88, 89 I.O. 182 foHow-d In 
Afuutfreiiv Maneadty. p hmpd Singh 


)) 1 Pat. L.J. 568, 88 1.0. 87 and 
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. 0*100 Singh (1928) 7 Fat. 
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Mathmh Rat v. MandU Dos (1920) 56 1.0. 
805; Khun Chandra v. DuU (1925) 29 
Oal. W.N. 94, 85 1.0. 522, ('25) A.O. 
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the mortgaged cannot be said to be under the statute and, therefore, the granting of snob 
* lease Is not a breach of the covenant. The English statute contains provisions for the 
momnder of a lease which are not reproduced in the section. 


Sfc 


3A.es 


Kanoxn. — The case of a kanom granted before the enactment of the section was 
decided on the principle of the effect of the lease on the mortgagor's security. A kanom 
Is a combined lease and mortgage. It is granted by the owner or jenmi and is not redeem- 
able for twelve years. At the end of twelve years the jenmi may redeem or grant a 
renewed kanom on reoeipt of a renewal fee. The jenmi in this ease gave a simple mortgage 
of property whieh was subject to two kanoms. During the pendenoy of the simple mort- 
gage (he periods of twelve years expired ; and the jenmi instead of redeeming the kanoms 
granted renewed kanoms and received renewal fees. The simple mortgagee brought tbs 
property to sale subject to the old kanoms which were before his mortgage. He pur- 
chased the property himself and sought to evict the renewed kanomdars whose kanoms 
were subsequent to his mortgage. The kanomdara did not seek os mortgagees to redeem 
the simple mortgagee auction purchaser but claimed to remairAn possession as lnsees for 
the remainder of their terms of twelve yean each. The Court held ( 1 ) that as leases the 
renewed kanoms were invalid, as they had so impaired the security that the sale had not 
realized the mortgage money, and (2) the kanom transaction being indivisible tho kanoms 
were also invalid as puisnff mortgages (r). 

Covenant against alienation. — Apart from this section it has been hold that when a 
mortgage contained the not unusual covenant against alienation during the term of the 
mortgage the covenant only created a personal liability as between the mortgagor and the 
mortgagee And that a lease granted an spite of such a covenant was only voidablo by the 
mortgagee so far it encroached upon the right to the maintenance of his socurity («). But 
under the present section a lease in violation of such a covenant though valid by estoppel 
between the mortgagor and the leasee would be void as between the mortgagee and the 
lessee (I). The lessee might however avoid eviction by redeeming the mortgage (u) | 
and it has been held that the mortgagee should give tho lessee an opportunity of 
redeeming (t>). 


06* A mortgagor in possession of the mortgaged property 
is not liable to the mortgagee for allowing 
b y «nortwr *« the property to deteriorate ; but he must 
not commit any act which is destructive 
or permanently injurious thereto, if the security is insufficient 
or will be rendered insufficient by such act. , 


Explanation . — A security is insufficient within the mean- 
ing of this section unless the value of the mortgaged pro- 
perty exceeds by one-third, or, if consisting of buildings, exceeds 
Dy one-half, the amount for the time being due on the 
mortgage. 


(r) MeUmri B*H r. Ma&aum Jftir (1991) 06 
MM. 14* I.C. Ill*, CSS) AJL 

876. 

<«) Ckmmi v. motor Dot (1676) 1 AD. It6; 
.AH JZeasin v. DAM e (1661) 4 16. 618 
Bette Jtoto* V M-mkw (1661) 6 Cel. 
17: Jftoto Shtjk v. itewAs irs (1616) 
16. LX 606, 164 1.C. 1000. (*66) A.A 611. 


(f) Trmt v. Hunt (1663) 0 Bt. 14. 


t*> SMJU Ptnitd r. itmOrn (1M1) « CU. til. 
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Waste. — The mortgagor when in possession is never liable to aooount fmMent and 
profit# received by him (w) ; and may do all snoh acts as are referable to his ^qualified 
ownership and which are oonsistent with the maintenance of sufficient security far th% 
mortgagee. Thus in Humphreys v. Harrison (x) Lord Eldon Yefused a h injunction to 
prevent a mortgager cutting underwood as it was an ordinary act of husbandry. He is 
not responsible for premissive waste, i.e., for omission to repair or to prevent naSuffcl 
deterioration. But he must not commit acts of waste so substantial as to reduoe 
the value of the mortgagee's security below the standard fixed in the Explanation. 
Even felling timber may not be waste if the sum advanced on the mortgage is small 
in comparison with the value of the land and in King v. Smith (y) Wigraxn, 
V.C., said : 

“ I think the question which must be tried is whether the property the 
mortgagee takes as a security is sufficient in this sense — that the security is worth 
so much more than the money advanoed — that the act of cutting timber is not to 
be considered as substantially impairing the value which was the basis Of the 
contract between the parties at the time it was entered into.*' 

In a Madras oase ( 2 ) a co-tenant of the mortgagor felled trees during the pendency 
of the mortgagee's suit for sale so that there was a deficit in tlie price realized at the sale. 
The mortgagee was held entitled to sue for damages for waste on the ground that he had 
the right to have the mortgaged property secured from deterioration in the hands of 
>the mortgagor or any other person to whose rights those of the mortgagor were superior. 
In another Madras case the first defendant mortgagor sold the mortgaged house to the 
second defendant who pulled it doWn and sold the materials. The mortgagee was given 
a decree for the sale proceeds in the hands of the first defendant and for the balance 
of the mortgage money against the second defendant (a). The principle of this section 
was applied In the Punjab where it was held that the validity of a grant by the mort- 
gagor of a right to take water from a well on the premises mortgaged depended upon 
whether it would reduce the value of the security below the prescribed standard (b). 
English oases supply further instances of waste by a mortgagor in possession, e.g., felling 
timber (c), undermining buildings (d) and removing fixtures (e). 

Leases. — Before the insertion in the Act of sec. 65A the validity of the mortgagor’s 
leases was determined with reference to their effect upon the security (/). See note under 
seo. 65A. 

. 1 

Easements. — Section 10 of the Indian Easements Act prohibits a mortgagor from 
^burdening the mortgaged property, during the continuance of the mortgage, with an 
easement that is injurious to the security. 


Explanation. — The standard of value for the security taken under the Explanation 
Is the same as that under section 20 (e) of the Trusts Act and section 10 of the Indian 
Basements Act. 
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j Sights and Liabilities of Mortgagee. 

67. In the absence of a contract to the contrary, the 
mortgagee has at any time after the 
mortgage-money has become dug to him, 
and before a decree has been made for the 


fUM, to foreclosure or 


redemption of the mortgaged property, or the mortgage-money 
has been paid or deposited as hereinafter provided, a right to 
obtain from the Court a decree that the mortgagor shall be 
absolutely debarred of his right to redeem the property, or a 
decree that the property be sold. 


A suit to obtain a decree that a mortgagor shall be 
absolutely debarred of his right to redeem the mortgaged 
property is called a suit for foreclosure. 

Nothing in this section shall be deemed— 

(a) to authorize any mortgagee , other than a mortgagee by 
conditional sale of a mortgagee under an anomalous 
mortgage by the tgrms of which he is entitled to foreclose, 
to institute a suit for foreclosure , or an usufructuary 

# mortgagee as such or a mortgagee by conditional sale as 

such to institute a suit for sale ; Or 

(b) to authorize a mortgagor who holds the mortgagee’s 
rights as his trustee or legal representative, and who 
may sue for a sale of the property, to institute a suit 
for foreclosure; or 

(c) to authorize the mortgagee of a railway, canal or 

other work in the maintenance of which the public 
are interested, to institute a suit for foreclosure or 
sale ; or • 

(d) to authorize a person interested in part only of the 
mortgage-money to institute a suit relating only to 
a corresponding part of the mortgaged property, unless 
the mortgagees have, with the consent of the mortgagor, 
severed their interests under the mortgage. 

Sections 07 to 77 deal with the righte end liebQitke of the mortgagee Ju*t h i 
00 to 00 here dealt with the right* end Hatfi M e* of the mortgagor. Section* 07 *Od*tf 
to 7* refer to |he mortgagee’* right* end Motion* 07A, 70 end 77 refer to tl* mortgagee'* 
HaMHtia*. Section 07 i* the oo«*terpiort of*eetion 00, end giro* the mojt*ag**e right of 
fenekwireoraateinde&ahofiedmptto bgr tfce mortgagor. If the mortgagor fen* paid 
« * Aif"-*** the mortgage-money, there ie 06 or-turion for the ekecetot of tho right of 
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foreclosure or sale. Again if a decree for redemption la made, a suit for foreclosure or 
tale would be barred, especially as a redemption decree itself provides for sale or fine* 
closure in default of payment. 


Amendments. -*-The following amendments havb been made by the fttmnwKng Act 
20 of 1929. The word 41 due " has been substituted for the word “ payable.” This 
corresponds to the same amendment in sec. 60. The word 11 decree ” has been substituted 
for the word <( order, ” for the amendments made in Order 34 of the Code of Civil 
Procedure, 1908, show that the right of redemption is extinguished by a decree. 

Clause (a) is new and was substituted by the amending Act. The repealed danse (a) 
was as follows : — 

“ (a) to authorize a simple mortgagee as such to institute a suit for foreclosure or 
an usufruotuary mortgagee as suoh to institute a suit for foreclosure, or sale, 
or a mortgagee by conditional sale as such to institute a suit for sale ; or. ” 

The object of the amendment as disclosed in the report of the Special Committee 
is to do away as far as possible with foreclosure, and to confine it to mortgages by con- 
ditional sale and to anomalous mortgages where by the express terms of the deed the 
parties have stipulated for foreclosure. c 

Mortgagee’s remedies. — The mortgagee's remedies by suit are (1) on the covenant, 
(2) for sale, and (3) for foreclosure. There is a remedy on the covenant only if the mortgage 
imports a personal liability, express or implied, ^this is undef sec. 88 (a). The suit for 
sale of the security iB a statutory remedy, and avoids the hardship of the forfeiture of 
a security which may exceed in value the mortgaged debt. Foreclosure is a legal term 
which implies that the relief given by equity against the forfeiture of the security 
is withdrawn (g). The effect of foreclosure therefore is that the conditional conveyance 
becomes absolute, and the property vests absolutely in the mortgagee (A). In the case of 
successive mortgages the procedure for foreclosure is complicated and dilatory. The rights 
of the parties are more easily adjusted by an order for sale. There is therefore statutory 
jurisdiction both in England (♦) and in India (j) to direct a sale in lieu of foreclosure. 
The present Act goes a step further and the amended clause (a) of this seotion has the 
effect of abolishing the remedy of foreclosure except in mortgages by conditional sale 
and in anomalous mortgages where the parties have by the terms of the deed stipulated 
for foreclosure ( k ). 

Benamidar mortgagee may sue. — The Judioial Committee have held that an 
aotion can be maintained by a benamidar in respect of property although the benefioial 
owner is in no way a party to it ( l ). A benamidar mortgagee may therefore sue for sale 
or for foreclosure (m). • 

Contract to the contrary, — The right of redemption is not subjected to a oontract 
to the contrary, for the mortgagor requires protection against oppression, but the mort- 
gagee not being in need of the same protection may curtail his right of foreclosure or 
sale by oontract (»). Thus a mortgagee may bind himself not to enforce his security 
without giving notice on the day after the cultivating season, but that will not affect 


( 9 ) Cart# v. Wdk$ (1877) 4 Ch. 1). 605. 

(A) Williams v. Morgan (1006) 1 Ch. 804; 

Zadu Chimaji v. Babaji (1863) 7 Bom. 588. 
(ti Conveyancing and Law of Property Act, 
1881, see. 25, now Law of Property Act, 
1025, sec. 01. 

0) Civil Fr&edure Cod©, 1006, Order 34, tide 

4 (8). t • 

(A) Uiamr LoJ v. Zokmdra Singh (1041) A.A. 
® I 40 * (1940) AX.X 111, 

194 IX. 520. 


(Q Our Navaga* v. Sh# Lai Singh (1010) 46 
I.A. 1, 46 Cal. 556, 40 1.O./. 

(m) Surandra v. Mitmdra (1010) 20 Cal. L.J. 
434, 63 1.0. 60 ; SachitmmM v. Balormn 
(1807) 24 Cal. 844: Tad Bam v. Umao 
Singh (1800) 21 A fi. 380; Svhramantam 
ChStgar v. F. E. ShiraMar (1087) AJL 

(8) Pete R m g at ami v, Bal Erithana (1008) 
12 Had. L.J. 368: Bam Smug v. 0mm 
Promt (1088) ISO LC. 61, 038) A.O. 178 . 
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iko mortgagor's right to redeem (o). A contract to the contrary may also aooelerato 
the mortgagee's right of foreclosure or sale. See note infra 4 Default of payment 
of interest.' 


After the mortgage money has become due. — In sec. go the phrase used with 
reference to the mortgagor's right of redemption is “ after the principal money has become 
due,” but there is no significance in this difference, for the mortgagee's right of foreclosure 
or sale is correlative to the mortgagor's right of redemption. Just as the mortgagor 
cannot redeem before due date, so also the mortgagee cannot enforce his security before 
due date ( p ). It has been held that if no time is fixed for payment, tlio mortgago 
money is due on the date of execution (7) and the mortgagee may foreclose at any 
time (r). On the other hand in Nilkanth Balwant v. Vidya Narasingh BharxUi (s) 
the Judicial Committee said that, as there was no Bpocific time for the payment of 
the mortgago debt the money did not become duo and the cause of action of the 
mortgagee did not arise until demand for tho payment of the mortgage debt 
was made by tho mortgagee and refused by the mortgago* In a Madras case (/) 
where in default of payment of interest, the condition was that principal and interest 
were payable on demand, 110 demand by the mortgagee before suit was necessary, the 
words being regarded as “ a technical expression equivalent to ‘immediately* or 4 forth 
with*.*' But when the •mortgage money was payable 14 if so required" («), or 
“ when you require" ( v) f tho mortgagee cannot suo for foreclosure until ho has made a 
demand. 

Default Of payment Of Interest.— Default in payment of interest by tho mortgagor 
does not accelerate the mortgagee’ j right to foreclose unless it is so expressly provided in 
the mortgage. An instance of such a provision is tho case of Yvo Ute.an Sew v. Abu Zajfvr(w) 
where the mortgagor covenanted to pay tho principal in a year and the interest ©very 
month and that in default of paying interest for one month after becoming due, the tota I 
sum of principal and interest should thereupon become due and payable. In English law 
the mortgagee's engagement not to call in his money is construed as conditional on the 
mortgagor doing what is incumbent on him to do during the period of tho mortgage. 
Accordingly tho mortgagor’s default in payment of interest givos tho mortgagee an 
immediate right to foreclose (ar). But this rule does not apply whore tho mortgagee'© 
covenant not to call in his money is absolute ; and it was held in Burrows v. Molloy (y) that 
the mortgagor's failure to pay rent did not accelerate foreclosure, for the default of the 
mortgagor cannot enable the mortgagee to commit a breach of his own covenant. The 
Bombay High Court, in tho case of a mortgage before tho Act, followed the rule in Seaton 
v. Twyford (z) and held that tho mortgagor's faifuro to pay interest and to make good 
title to part of tho property entitled tho mortgagee to sue for sale before Hue date (a). 
Tho Court .professed to follow tho principles of tho Act, but under this section thc^ 
mortgagee is unable to realize his security before due date, unless there is a contract to 
the contrary, and the mortgagor's broach of covenant does not relieve the mortgagee of 
this disability. In a Madras case (6) a covenant to pay interest on specified dates and, it 


<o) Rarichan v. J ianakkal (1923) 44 Mad. L.J. 
615, 74 l .C. 309, (*23) A.M. 663. 

ip) W Miami Morgan (1906) 1 Ch. 804 ; 

Kotmu Ngiota (1891) 14 Mad. 477; 

Kamod Raja Raghoji (1902) 16 C.P. 

L.E. 16. See note ** Bight of redemption 
and right of foradoeure co-extemln " 
under tec. 60. 

f) Nileomal PrumonMt v. Kamimi (1393) 
SO Cal. S69. 

(r) Chmgim k v. Piehagya (1907) 17. Mad. L.J. 

1 . 496, 67 Z.A. 194, 126 LC. 


(a) (1910) 64 Bom. 496, 1 

hi, cto) a. pc. ids. 


(0 Iferumal v. AlagirUami (1897) 20 Mad. 246. 
mUH. See also ttarkat~un ni»*a v. Mahbvb 
Mi (1920) 42 All. 70. 78, 62 I.C. 614. , 

(u) UanmarUram Sadkuram v. Arthur Rowtoe 

(1664) 8 Bum. 661. 

(v) Nftlakamppa v. Kumarasami (1699) SS 

Mad. 20. 

ftp) (1900) 27 Cal. 938, 27 Z.A. 96; Pmmai 
Awan v. AlagirUami (1697) 20 Mad, 146. 
(*) Seaton v. Twyford (1670) 11 Bq. 691. 

(y) (1846) 2 Jo. A Lat. 621. 
it) (1670) 11 Bq. 691. » 

(a) Vmkatarao v. Makahlnk^yr (1902) 26 Bom. 

■* » f&TST - <WW) “ 
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S.97 default, at a higher rate, was said to be a contraot to the contrary accelerating foreclosure. • 

This again is erroneous, for th© higher rate was compensation for the breach of the agree* 
went to pay on specified dates and bore no relation to the mortgagee's right of 
foreclosure. 


A usual contract to the oontrary accelerating the mortgagee's right of foreclosure or 
sale is that in case of default of payment of interest on specified dates, or of any aot of the 
mortgagor which causes loss to the mortgagee, the mortgagee shall have power to realize 
the mortgage without waiting for the due date. The Privy Council have held that such a 
condition is exclusively for the benefit of the mortgagee, and that it gives him the option 
either to enforce his security at once, or if the security is ample to stand by the investment 
for the full term of the mortgage (c). Their Lordship said that it gives the mortgagee “ a 
right by appropriate aotion to make the mortgage money immediately due " (d). Such 
appropriate aotion may be a notice of demand (e), or the mere filing of a suit (/). 

Interest is as much a charge on the property as the principal (g). It iB as a rule 
accessory to the principal and not separately recoverable (A). There may however 
be cases in which there is a separate and independent covenant to pay interest (♦). 
In such oases the mortgagee may sue for the interest as soon as it falls due. Each default 
constitutes a separate caufee of action and so a subsequent suit for the principal is 
not barred (j). But apart from a special stipulation to that* effect there is no right to 
demand a sale of mortgaged land for interest in arrear (k). 

Instalments. — In the absence of a stipulation to that effect, the mortgagee is not 
bound to accept payment by instalments (!). But if the mortgage deed makes the amount 
payable by instalments the mortgagee is entitled to sue for the recovery of each 
instalment from the mortgagor as it falls due (m). 


Mortgage money paid or deposited. — If a usufructuary mortgagee leases the 
property to the mortgagor for a rent equivalent to the interest so that the lease and the 
mortgage are one transaction, the rent is part of the mortgage money (n). Payment 
of mortgage money would render the mortgagee's suit unnecessary. The deposit 
referred to is the deposit under sec. 83 which provides a summary procedure for 
redemption. The security is extinguished and the mortgagee is debarred from suing, not 
by mere deposit but when the deposit is accepted and acted upon by the mortgagee in 
terms of sec. 83 (o). If notice of the deposit has not been served on the mortgagee, he is not 
debarred from suing (p). The section would seem to suggest that the mortgagee’s suit 
is not maintainable after the deposit has been made and the Allahabad High Court have 
said (j) that if there is a valid deposit there is no subsisting mortgage which can be 


(e) Lasa Din v. Qulab Kuar (1032) 50 I. A. 875, 
7 Luck. 442, 188 I.C. 779, (*32) A.PC. 207 ; 
f Panchan v. Ansar Husain (1026) 58 I. A. 

187, 48 All. 467, 90 I.C. 650, (’26) A.PC. 
86: Bappu v. Venkatachalaputhy Ayyar 
<9 Co, (1934) 64 Mad. L.J. 606, 148 I.C, 
311, (’34) A.M.227. 

(1926) 58 I. A. 187, 104, 48 AU. 457, 99 I.C. 

650, f’26) A.PC. 85, supra. 

Ragmuir Singh v. Kumar RajendrasMahadur 
Singh (1988) 8 Luck. 488, 144 XC. 279, 
(’38) A.O. 287. 

Abdul Rahman v. Sheo Daval (1034) 56 AU. 
496, (1984) AIL L.J. 188, 871, 151 I.C. 
900, (’84) A.A. 152. 

Qanga Ram v. Botha Singh (1924) 5 L&h. 
425, 51 1. A. 377, 379, 80 I.C. 820, (’24) A. 
PC. 183 ; Manahi v. Dial Chand (1926) 
7 Lfth. 559, 96 I.C. 447, (’26) A.L. 624; 
AhbatpKhan v. Ram Das (1928) 9 Lab. 
140,112 I.C. 153, (*28) A.L. 842. 
Dhoudirais I. Taba Soudan (1908) 27 Bom. 
880, 833 ; Hollis v. Palm or (1836) 2 Beag. 
(N.C.) 718. • 


< 4 > 

<•> 

if) 

(9) 


<*> 


(() Madappa Hedge v. Ramlrrishna (1911) 35 
Bom. 327, 12 I.C. 42 P.C.; Kashi Pershad 
v. Jamuna (1904) 31 Cal. 922 ; Arumchala 
v. Raja of Kalasti (1921) Mad. W.N. 172, 
62 I.C. 605, (’21) A.M. 229 ; Ma Sehm Tu 

U$WL% kan <1M7) 178 IC - 8l8 * 

0) Teehvant v, Vithal (1897) 21 Bom. 267. 

(k) Satrucherla v. Maharaja of Jeypore (1019) 

42 Mad. 813, 46 I.A. 151, 51 I.C. 185. 

(l) Behan Lai v. Ram Ghulam (1902) 24 All. 461. 

(m) Ramaya v. Venkata (1903) 13 Mad. L.J. 2 ; 

Kamidan v. Megraj (1915) 11 Nag. L.K. 
158, 80 I.C. 981. • 

(n) AUa£ Aft Khan v. Lalta Prasad (1696) 19 

(o) Boray Krishna v. Sashi Bhushan (1941) 

A.C. 18, 45 C.W.N. 74, 192 I.C. 781. 

(p) Sitamayya v. Venkataramanna (1808) 11 

Mad. 871. * 

(g) Rugad Singh v. Sat Barain (1904) 27 All. 
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* enforced or redeemed. But this* it is submitted, is not correct, .for the deposit does 
not discharge the mortgage (r) and the mortgagee continuea iq. possession as mortgagee 
and is accountable for rents and profits (a). v ' 

Simple mortgagee. — A simple mortgagee cannot foreclose as the real right 
transferred ia a right of sale — aee notea “ Mortgage ** and 44 Right to cause the property 
to be sold ” under sec. 58. The case of Papamma Jiao v. Praia pti Korkonda (f) illustrates 
the impossibility of a simple mortgage leading to a foreclosure, for when the Court 
erroneously gavo a simple mortgageo a decree for possession against which the 
mortgagor did not appeal, the Privy Council hold 15 years later that the mortgagee 
was in possession as mortgagee and liable to be redeemed. The remedy of sale is 
Also available in some anomalous mortgages which involvo the transfer of a right 
of sale. 


Limitation for a suit for sale is under Article 132 of the Limitation Act, 1908, 
twelve years from the time when t ho mortgage money Ufcoroea due (u). If the net 
proceeds of the sale are insufficient then? will be a |>erwonaI decree for the balance if the 
mortgagor is personally liable and if t he personal claim is not. barred by limitation. Thia 
is provided for in Order 34, rule fi of the Code of Civil Procedure, but such an order may be 
made on a motion on a consent decree even though the terms of the decree arc silent ns to 
the personal remedy (r). Under the repealed sec. 88 of the Transfer of Projierty Act the 
decree for sale might 1 h> a composite decree including theremody both against the property 
and against the person («*). Rut generally under sec. 8.8 there was a preliminary deotee 
for sale enforced, in case f of default by an application for an order almoin to for sale (*)• 
But under the amended rules 4 an*h5 of Order 34 of the Code of Civil Procedure there are 
two decrees, a preliminary mortgage decree, followed in ease of default by a final decree 
for sale (y). 

Usufructuary mortgagee.— A usufructuary mortgagee is a transferee of a right 
of possession only and he retains possession until the debt is discharged. As usufructuary 
mortgagee he cannot sue either for sale or for foreclosure (;) ; though if the mortgagor is in 
possession as lessee of the mortgagee and the lease makes the rents a charge on the property, 
the mortgagee may sell the property in enforcement of the charge (a). The Madras High 
Court has held that before possession is given to a usufructuary mortgagee, he is not a 
usufructuary mortgagee and may therefore sue for sale of the projx'rty mortgaged (5), 
but this case has now been rendered obsolete by the amended definition of usufructuary 
mortgage as explained in the commentary on sec, 5J J (d ), supra. Of course the usufructuary 
mortgagee can do so if there is a covenant empowering him to sell in default of delivery ^of 
possession. It is then an anomalous mortgage, and the rights and liabilities of the parties 
arc determined by the terms of the deed. Instances are cited under note “Simpfc 
mortgage usufructuary ” under sec. 58. 


(r) Ahmad-ullah v. Abdul Rahim (1923) 4f> AU. 
692, 74 I.C. 763, (’24) A. A. 26 ; Baton- 
Mortem v. Perumal (1914) 27 Mad. L.J. 
476,27 I.C. 162. 

(i) Rukhminibai v. Vmkaieth (1907) 81 Bom. 
627. 

(t) (1896) 19 Mad. 249, 28 I.A. 82. 

(a) Vatudtm v. Srinivaea (1907) 84 I.A. 186, 30 

MadJ426. 

(r) Sundtrmal v. J. C, OaUtaun (1932) 86 Cal. 
{ ) TTl09, 62 Mad. L.J. 170. M Cal. LJ. 

asffiSfSfflfe"-’"- 

140 LC. 7B8 f (*88) A.C. 776. 


(X) Amlook Chand v. flaw* Chanter (1911) 8» 
Cal. 918, 11 l.C. 943 affirmed uub-nomlnr© 
Manna Loll v. Sarat Chunter (1916) 42 
I.A. 88, 42 Cal. 776, 27 I.C. 663. 

(y) it. A. L. M. Chettiar Firm v. Jtfs 

Bovin (1935) 13 Rang. 825, 167 I.C. 784, 
C85) A.R. 239. 

( 2 ) Vmda v. Vmraa Began (1889) II All. 867; 
Chathu v. Xunjan (1889) 12 Mad. 109, 
dieseutioff from VenJkaUuomi v. 8ubm~ 

LC. 1029, (*8S) A.M. 819* 

(6) Subbommo v. Nonna <1918) 48 Mad. 888, 
a I.C. 4 P.B, • 
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Mortgagee by conditional sale. — In a mortgage by conditional sale, the mortgage 
work* itself out into a the conditional sale becomes absolute. The mortgagee 

is therefore not entitled wnoer this section to an order for sale but his remedy is 
foreclosure (c). In the Punjab where the Act is not in force foreclosure proceedings are 
taken under Beng. Reg. 17 of 1806 and not under this Act (d). 


There is no article in the Limitation Act which refers to foreclosure except Art. 147 
which speaks of foreclosure or sale and applies to English mortgages only (e). Limitation 
for a suit for foreclosure is therefore under Art. 120 and is six years from the time when the 
right to sue accrues, from due date. A mortgage by conditional sale is not neces- 
sarily accompanied by delivery of possession (/). Bnt the mortgagee is entitled to posses- 
sion when he obtains a decree for foreclosure ( g ). If the mortgagee by conditional Bale is 
entitled to possession under the mortgage, and the mortgagor fails to deliver possession 
the mortgagee’s suit for possession is subject to Art 135 of the Limitation Act and must 
be hied within twelve years of the time when the mortgagor’s right to possession determines. 
A mortgagee’s snit for posSession under this article will lie even though a suit for fore- 
closure would be time barred (h). 

Anomalous mortgagee. — An anomalous mortgagee’s rights depend upon the 
terms of the deed (•’). Such mortgages are generally composite mortgages. If it is 
a simple mortgage usufructuary, the mortgagee is entitled to an order for sale. In some 
anomalous mortgages the mortgagee has the alternative of taking possession or of 
bringing the property to sale (j). In a case where t mortgage contained certain provisions 
which indicate a usufructuary mortgage and certain provisions which indicate a 
simple mortgage it was held that there was no right of sale on the mere failure to pay the 
mortgage money (it). The various types of anomalous mortgage are set forth in the note 
under the same heading under sec. 58. If it is a mortgage usufructuary by conditional 
sale the mortgagee is entitled to foreclose. The Court has however jurisdiction to order a* 
sale instead of foreclosure under the Code of Civil Procedure, 1908, Order 34, rule 
4 (3). 

English mortgagee. — The section before the amendment by the Aet of 1929 
did not put any limitation on the right of an English mortgagee, and he could sue 
either for foreclosure or sale (l). In cases governed by the present section he can only 
sue for sale. 


Mortgagee by deposit Of title deeds.— -The new seo. 96 inserted by the amending 
Aot 20 of 1929 pats equitable mortgages on the same footing as simple mortgages 
and makes it dear that the remedy of the mortgagee by deposit of title deeds is by snit 
for sale. The previous practice was not settled. The Calcutta High Court held that 
the appropriate remedy was a decree for sale (m), but in a Bombay oase a decree for 
sale or foredosure was allowed (n). Artide 132 of the Limitation Act has been amended 


(e) Ventatsami v. Subramanya (1888) 11 Mad. 

(d) bdriftu t. Bent Singh (1B3S) 145 1.C. 159, 
(*88) A.L. 174. 

(*) fatuis M V. Srinivasa (1907) 34 I.A. 188, 
801bd. 480. 

</) Anmama v. OurumuHd (1808) 18 lbd. 84. 

it) O.P.C., 0. 84, r. 8 (8). 

<A) Qanpat Bhujanga v. Hanmangauda Shida- 
gauda (1983) 67 Bom. 693, 36 Bom. L.B. 

• 956, 147 1.0. 919. (’33) A.B. 439 ; Amen 

AH v. Atgar (1900) 27 Cal. 186. 

<«) See MadhnRao v. Oulam MoMmddin (1919) 
15 Nfcg^LR. 134, 66 1.0. 717, (’19) A. PC. 


Xfcm(1938)4.L. 145. 


(j) Lingam Krishna v. j Maharaja of Visianagram 
(1911) 13 Bom. L.R. 447, 10 I.C. 272 
P.C. ; Lalta Prasad v. Hart Lai (1918) 
16 O.C. 90, 19 I.O. 748; Hmdddas v. 
Bulat Khan (1948) A.S. 69, (1942) Km t. 
462, 204 I.C. 674. 

(*) Kanhaiya Prasad v. Aft. Hamtdan (1988) 
A. A. 418, (1938) All. 714 ( 1988) A.L.J. 
746, 176 I.C. 492 (F.B.). * 

0) Vasudsva Aft idaliar v. JSrtnioasa (1907) 
80 Mad. 426, 84 1. A. 186: Astaran v. 
ffobordhan (1921) 26 Cal. W.N. 818, 70 
I.C. 168 a (*22) A.0. 62. 

(*») Oo Nowig v. Moung Htoon (1883) 13 Cal. 
m[8rtna* Kay v. Godadhnr Das (1697) 
34 Cal. 848 followed la BadisrRakmanv, 
Ms A, B. R. M. R. M. Chstty 0616) 26 LG. 

in) AfSStfi v. Rustomji (1890) 14 Bom. 269. 
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by 860 . 9 of Aot 21 of 1929 so as to include within the 12 years' period of limitation suits 
to enforce the payment of advances seoured by mortgage by deposit of title deeds. 
Further, in order to prevent hardship in cases where the ifrystr rule was supposed to 
apply, see. 16 (2) of Act 21 of 1929 enacts that a suit by a mortgagee for foreclosure or 
sale, on a mortgage by deposit of title deeds, may be instituted within two years of the 
date when the Act came into force [1st April 1930] or within 90 yoars of due date 
whichever period expires first ; and that no suit filed within the period of GO years and 
pending on that date shall be dismissed on the ground that the 12-year rule is applicable. 
The application of this section is limited to Bombay and any area notified in this behalf. 


Mortgagor trustee for mortgagee.— A mortgagor who is a trustee of tho 
mortgagee may not in his representative oharaoter foreclose and so become trustee of what 
was his own property. In suoh a case, sale is tho appropriate remedy (o). So also when 
the mortgagee is trustee for the mortgagor, for he would bo acquiring property whioh 
it is his duty to preserve for his cestui qua trust (p). 


Mortgagee Of public works.— A mortgagee of a Raiway. Canal or other work 
which serves the public convenience may not foreclose or sell. This is in tho interest 
of the general public. The proper remedy is tho appointment of a receiver with a view 
to realizing the earnings of the undertaking as a going conoern ( 9 ). 

• 

Bundelkhand Land Alienation Act.— If the mortgagee's suit has been referred to 
the Collector under sec. 9 of the Bundelkhand Land Alienation Aot, 1902, the reference 
is a final disposal of the suit and the Court cannot pass a decree for sale (r). 

• 

Partial foreclosure or sale^-Seo, 67 (d) is the corollary to the last clause of 
sec. 60 and rests on the same principle of the indivisibility of the mortgage security. The 
reason has been explained in tho case of Nilakani v. Saresh Chunder (a) — So© note 
Partial redemption " under see. 60. Hence one of several mortgagees, or his assignee 
or a purchaser of part of the mortgagee's right, cannot foreclose or sell in respect of 
his fractional share (t) ; and on tho other hand foreclosure proceedings must be taken 
against all persons interested in the equity of redemption ( 11 ). Tho proper remedy of 
the part mortgagee if he cannot obtain the other mortgagee’s consent to tho suit, is to 
join them as eo-defendants and sue to realize tho whole mortgago debt. The leading os se 
on this point is Sunitabala Debt v. Dhara Sundari (r)» where tho rule was enforced though 
the mortgage was to two mortgagees to secure two separate sums, because the 
whole property was conveyed to the mortgagees as tenants in common and there 
was no covenant to repay each separately. In speh a case tho decree would provide for 
all proper accounts excepting that there would bo no judgment as between tho mortgagor 
ami the defendant mortgagees (w). In Lachmi Narain v. Uabu Itam (x) tho deed of 
mortgage specified the separate sums which each mortgagee had advanced to make ug 
the total consideration of the mortgage. One mortgagee was allowed to sue for sale 


Gf. Lucas v. Stale (1740) 2 Atk. fid. 

Te nn a n t v. Trenchant (1869) 4 Ch. App. 537. 
Gardner v. London Chatham A Dover Railway 
Co. (1887) S Ch. App. 201. 

(f) Ram Sahai v. Debt Din (1082) 64 AQ. 482, 
19S2 All. L.J. 634, 189 l.C. 170, (*82) A.A. 
614. 

(«) (1888) 12 Cal. 414. 12 1.A. 171. 

(<) Bishan Dial v. Hanoi Ram (1878) 1 Ail. 
897: Tamtam Satan v. Hulu (1887) 
9 All. 88 F.B. ; Lai}* v. Janki LA <1 W) 
AH. W.H. 288. 

(a) Norend er Natal* Singh v. Dtmrka LA 
mm ' (1887) 8 Gal. 897, fit A. 18 ; 

i Singh v. Pohiar (1880) 2 All. 

Cf) (1980) 47 GiL 176, 48 IJL 278, 68 l.C. 181 ; 
9 Mind Bam y.Smdar Singh (1892) All. 


W.H. 246 ; Kanhai LA v. JwAa Dei 
(1890) All. W.N. 163 ; Hay m SAtodra 
v. Ray Jatindn * (1927) SI Oil. W. H, 
374, 101 10. 680. (’27) A.C. 483: AM 
Bamiram ». Omnia Sam (1080) 

60 I ltd. 1.1. 028. 120 I.C. 46, ,('80) Ajf. 
066 ; UaUar AH v. Mahaama* SaMjj* 
(1081) 64 Cal. 1 .1. 113, 134 l.C. 10W, 
(•82) A.C. 84 ; Kalbu A nar S m Aa a am 
Pauar (1048) AJI. 206. (Coartlem to lm 
mid on (boll amount) ; MM Lai a. 


pc‘D.‘Saii 0 c.«.»iK 
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of the entire property including the other mortgagees as oo-defendants, the plaintiff 
mortgagee thus realized his share by sale, while the defendant mortgagees had a charge 
on the surplus sale procfeeds.^ 

*F 

As already explained in the notes under sec. 60, a purchase of a share in 
the equity of redemption by one of several part mortgagees does not justify 
partial redemption, for it is not equitable that one of several mortgagees Bhould have 
the right to split the security (y). Whore a mortgagee purchases the equity of redemption 
without the consent of his co-mortgagee, tho latter can bring, the whole of the property 
to sale to recover his share of the mortgage debt (z). But in a case where after such a 
purchase the other part mortgagee sued to recover his share of the dobt, he was 
allowed to proceed against the rest of the property on the ground that his conduct in 
suing for a share of the debt was an admission that the security had been severed (a). 
This is erroneous and is contrary to the principle that a mortgage intorest cannot be 
severed without the consent of all mortgagees and mortgagors (ft). The question 
will, however, be otherwise where one of the co-mortgagoos has by suing for his own share 
of the mortgage debt broken up the integrity of the mortgago (c). In cases in 
which a part mortgagee has been discharged, the other mortgagees are allowed to sue 
to recover their share of the debt on tho ground that the mortgage security has 
been severed with tho consent of the mortgagors. Thus« when a part mortgagee 
obtains a decree for his share of the debt and the mortgagors who are parties 
to the suit have not objected, the other mortgagee may sue to recover his 
share ( d ). Again in an Allahabad case (c) there was a simple mortgage by K to 
two mortgagees B and J, and another simple mortgage by K ' s brother O also to 
B and J ; and then a usufructuary mortgage p’as given by K and O to B in 
discharge of the two previous mortgages. This discharge was not binding on «7, and 
as the action taken by B had operated as a severance with the consent of the 
mortgagors J was entitled to realize his share in the two previous mortgage debtrf. 
But a payment to one part mortgagee will not operate as a severance of the security 
and the other part mortgagee will be entitled to recover this share of the debt against 
the whole of the security (/ ). 


Illustration . 


A mortgaged his property to B and C. A then sold part of the property and out of 
the sale proceeds paid B Kb. 9,460 half for himself and half for C in full discharge of the 
mortgage. C had no knowledge of this transaction and contended that Ks. 1,000 more 
was due on the mortgage. The transaction was not binding on C ; there was no severance 
of the security ; and C was entitled to recover his share of the debt from the whole of the 
^property : Arunachalatn v. Bamasamy (1928) M.W.N. 518, 112 I.C. 501, (’28) A.M. 933. 


When the mortgagee or, if there are several mortgagees, all the mortgagees, acquire 
by purchase or inheritance or otherwise a share of the equity of redemption the mortgage 
is extinguished pro tanto , and they may recover the balance of the debt against the residue 


(y) Mahtab Rat v. Sant Lai (1888) 6 All. 276 ; 
Vdayudan Chetty v. Alangaram (1912) 28 
Mad. L,J. 476/16 1.0. 606 ; Subha Rao v. 
Sarvarayudu (1924) 47 Mad. 7, 19, 72 
I.C. 292, (’28) A.M. 588; Jagmohan v. 
Barham Singh (1926) 85 1.0. 621, (’26) 
• A.0. 609. 

<*) SadaahM Rao v. Rupchand (1989) 184 I.C. 
719. A989) A.K. 186 ; Sadmhh v. Qovind 
(1946) A.*. 850. 

(a) Mohan Lot v. Prmadi Lot (1928) 45 All. 
46, 74 I.C. 999^4*24) A.A. 11. 


(6) Anmaehalam Chrtty v. Rammamy Ayyar 
(1928) Mad. W.tf 518, 112 I.C. 601, (*28) 
A.M. 988. 

(e) Narayan Sao v. Mt. Chattdbai (1987) Nag. 
503, 171 I.C. 978, (1987) A.N. 262. 

(d) Vijayabhuthanammal v. Btalappa (1916) 

89 Mad. 17, 85 1.0. 91, 

(e) Jauhari Singh v. Qanga Sakai (1910) 41 

AH. 681, 51 I.C. 107. . 

(/) Anmaehalam v. Rammamy (1928) Mad. 
W.N. 518, 112 I.C. 601, (’28) A.M. 988. 
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of the property (g). This is the counterpart of the oaae referred to in the last clause 
of eeo. 60 and the severance is effected by the merger which occurs when the mortgagee 
aoquires a share in the equity of redemption. The sale by the mortgagor of his share 
to the mortgagee implies consent and brings the case within tho terms of the section. So 
when the mortgagor of two villages soils one to tho mortgagee the latter can foreoloae 
the other village for a proportionate share of the debt ( h ). When the mortgagee 
purchases a third share in the equity of redemption from one of three sons of the 
mortgagor, he can foreclose the remaining two-thirds for two- thirds of the debt (t). So also 
when the mortgagee's purchasers inherited a share of tho mortgaged property from their 
father who was one of the heirs of the mortgagor, they were held to be entitled to 
foreclose on the other heirs for their share of the debt (j). 


Illustration. 

A mortgaged his property to B. A died leaving three sons C, D and K. B purchased 
from E his share in tho equity of redemption. B was then entitled to recover two-thirds 
of the debt from tho shares of C and D as the integrity of the mortgage had been 
broken : Matty Lai v. Nandu Lai Neogi (1907) 12 Cal. W.N. 746. 

The merger may # occur even after tho final docreo for sate. Thus in 
an Allahabad case (k) the mortgagee K obtained a final docroo for sale against 
his mortgagor T in January ; M purchased part of the mortgaged property in execution 
of a money decroe against T in March fthen in April M purchased from the mortgagee K 
the mortgago docreo and proceeded to exocute it against the residue of tho property 
in tho hands of T ; but it was hokPlliat tho decroe was extinguished pro tanio and that 
it could only be executed for the balance of the amount. Again when a mortgagee 
purchases part of the property mortgaged at tho execution sale on his mortgage decree, 
he splits his security and can realiso a proportionate part of the debt from a purchaser 
of another part who has not been made a party (/). 


The mere fact that there has been a division of tho equity of redemption does not 
justify a suit for partial foreclosure or sale (m). But when the mortgagee has recognised 
the partition it has been held that such recognition effects a severance of tho security 
with the consent of the mortgagors. This occurred i n VenhUcheUa C Hetty v. Srinivasa (*) 
where tho property was partitioned into four equal shares between the defendant and 
his three cousins by a deed which directed that each share should bear a fourth of tho 
mortgage debt. The mortgagee was not a party to tho deed, but he allowed tho throe 
cousins to redeem their shares each for a fourth of tho debt. Three- fourths 
of the mortgage being thus extinguished, tho mortgagee was held entitled 
to recover the remaining ono-fourth from tho defendant. Again in Mahadaji v. Gan* 
patshei (o) when three mortgagors divided the mortgaged property and apportioned 
their liability under the mortgage, and the mortgagee accepted bonds from two of them in 


(9) Bisheshur Dial v. Ram Sarup (1600) 22 All. 
284 F.B. ; Dim Bath v. Lachmi Banin 
(1908) 26 All. 448; Shit Lai v. Bhawani 
Shankar (1904) 28 All. 72 : Inukhan v. 
Naimudin (1906) 8 Gal. L.J. 877 : Soma- 
noth* v. Anaida (1981) Mad. W.N. 891, 
135 IX*. 911, (’82) A.M. 18; Krishna 
Chamma ▼. Patna Model Co . (1912) 69 Cal. 
78, 187 I.C. 260. (’82) A.C. 819. The 
contrary decision in Jasodha v. Kali ( 1030) 
84 Cal. W.N. 678, 128 10. lit, (’82) A.C* 
619 is Incorrect and mJfraadentands Shorn 
Tkakar Das v. Cottsdor of Aligarh (1906) 
. 26 All. 698 discussed in the hots under 
see. 82 past. 

(ft) BUkeshar m§* v. UXk Singh (1882) 6 
AO. 267. 


(i) Mutts Lai v. Nandu Lai Neogi (1907) 12 

Cal. W.N. 746. 

(j) Rashidumista v. Muhammad (1912) 84 All. 

474, 16 I.C. 85. 

(k) Sarin Kumar v. Thakur Prasad (1920) 42 

AD. 644, 68 I.C. 743. 

(/) Venkatasomi Naiekm v. Ram ami ha n Cheddar 
(1910) 8 Mad. X.T. 409, 8 I.C. 188; Mkro 
v. Beiaji (1888) 18 Bom. 46* 

(m) Soft Suraj v. Than £*uft*(l922) 44 AH. 

146,64I.C.461.('*53a.86t/ 

(n) (1906) 28 Mad. 666, 

<«} (1881) 15 Bom. tft. 
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S.67 discharge of their liability, two-thirds of the mortgage was extinguished and the mort- 
gagee could only recover one-third of the debt from the third mortgagor. Similarly in 
H. V, Low dt Co, Ltd, v. Putin Beharilal Sinha (p) the lessor of a coal mine had a charge 
for the royalty due under the lease. The lessee took a partner into the business and a 
registered deed of partition was executed declaring the shares of the lessee and his partner. 
The lessor opened separate accounts for each partner as being each liable for a share 
•of the royalty. This he did at the request of the partners and it was held to effect a 
severance of the charge so that the lessor could enforce the charge against each sharer to 
the extent of his share. 

The mortgagee may exempt some portion of the mortgaged property from the suit 
and realize the whole debt from the remainder ( q ). Cases in which it was held that such 
release made the mortgagee liable to contribution are no longer law (r). See note “ Partial 
redemption ” under sec. 60. 

A prior mortgagee’s yiit for sale has been held to be maintainable although a puisne 
mortgagee is not made a party. This has been extended to a case where the mortgagee 
sues without making one of the heirs of the mortgagor a party. In Buch a suit the Court 
may, under the Code of Civil Procedure, Order 1, rule 9, deal with the matter in controversy 
so far as regards the rights and interests of the parties actuayy before it and make an 
order for sale proportionate to the share of the defendant (a). This rule of procedure 
splits the security without the consent of the mortgagors, unless it be supposed that 
the omission of the parties to object implies consent. 


Illustration . r 

A and B mortgage property to C. B dies and C filos a suit for sale on the mortgage 
against A and D, It appears that D is not the heir of B, C is entitled to a decree fo* 
sale against A proportionate to his share : Kherodamoyi Dasi v. Habib Shaha (1925) 29 
Cal. W.N. 51, 82 I.C. 638, (’25) A.C. 152. 

Security for performance Of decree. — When a security bond is executed by 
a judgment debtor to secure the performance of a decree, the property can be realized 
in execution and no suit under this section is necessary (t). 


Charge. — In a charge the property is realized by a suit for sale under this seotion, 
as if it were a simple mortgage — sec. 100. But if the charge is created by a decree, 

(f) Shahtuahsb v. Sadashiv Supdu (1920) 48 
Bom. 675, 61 I.C. 228 ; Bari Kiseen v. 
Veliat Bossein (1908) 80 Cal. 755: Bar 
Chandra Boy v. Mahumed Busein (1920) 
25 Cal. W.N. 694, 66 I.C. 812, ('21) AC. 
564 ; Kherodamoyi Dasi v. Habib Shaha 
(1926) 29 Cal. W.N. 51, 82 I.C. 688, 
(*25) AO. 152; Met. Walsyatmnissa v. 
Mri. ChalakM (1981) 10 Pet. 841, 182 
I.C. 100, ('81) A.P. 164 : Baibat Shah v. 
Bohn Taraehand (1981) 182 1.0. 81, ('81) 
A.A. 285; OaneoM Lai v. Charon Singh 
(1918) 86 All. 247, 19 1.G. 614. 
it) Jyoti Prakash v. Muiti Prakash (1924) 
51 Cal. 150, 81 1.C. 784, (*24) A.C. 485: 
Subramanianv. Raja of Ramnad (1918) 
41 Had. 827, 48 LC. 187* Tata Iron i 
Stmt Co. v. Charles Josepf Smith (1929) 
8 Pat. 801, 124 I.C. 90, ('80) A.P. 108 ; 
BagMar Singh v. Jai Indm (1910) 42 
All. 168, 46 I.A. 228, 55 1.0. 560; Muhta 
Prasad v. Mahadeo (1916) 28 All. 227, 
88 .I.C. 982; Shuam Sundae v. Bajpai 
' (1908) 80 Oal. 1060; Rajimdm Ohandra 
Sartor v. Bipin Chandra Shaha Bha 
(1988) 60 Oal. 1296, 87 Oal. WJf. 
149I.C.899, (’84) AO. 64. 


(f>) (1983) 59 Cal. 1372, 143 I.C. 198, (’33) VC. 
154, 

(f) Sheo Prasad v. Behan Lai (1903) 25 All. 

• 79; Sheo Tahal v. Sheodan Rai (1906) 

28 All. 174 ; Jugal Kishore v. Kedar Nath 
(1912) 34 All. 606, 16 I.C. 400 ; Perumal 
v. Raman Chettiar (1917) 40 Mad. 968, 42 
1.0. 852; Sanwal Singh v. Oaneshi Lai 
(1918) 85 All. 441, 20 I.C. 41 (suit against 
one co-mortgagor time barred); Qhasi 
Khan v. Kishori (1929) 27 All. L.J. 846, 
119 I.C. 487, ('29) A. A. 380. 

(r) 2 fir Busuff AH v. Panthanan (1910) 15 Cal. 
W.N. 800, 6 I.C. 842 ; Ponmtmmi Muda- 
liar v. Srinivaga (1908) 81 Mad. 888 ; Imam 
Ali v. Baij Nath (1906) 83 Cal. 618; 
Bakim Lai v. Ram Lai (1907) 6 Cal. L.J. 
* 46; Surjiram v. Barhamdeo (1905) 1 

Cal. L.J. 887: Suriimm v. Barhamdeo 

2 Cal. L.J. 202; Budhmal Km ml- 

€ Rama Valad Yen (1920) 44 Bom. 
. 55 14/»827 ; Mayashankar v. Burjorfi 
(1925) 27 Bom. L.B. 1449, 91 I.C. 978. 
('26) A.B. Si r Muktakeshi v. Bamani 
Mohan (1927) 9fT.C. 504. (*27) A.C. 195. 
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H muy be realised in execution of the deoree (u). But if the decree creating the charge S*»' 
ia merely declaratory, the decree-holder ie not entitled to cell the property charged in Qfc 

execution but mutt file a suit to enforce tbe charge (t>). See note 'Charge* under 0. Sit * 
r. 14 of Mulla’s Code of Civil Procedure, 10th Ed., pp. 1022, 1023. Some oases requiring 
a suit for sale even when the charge was executory were decided under the repealed 
seo. 99 and are no longer law (is). 


Mortgagee when bound 
to bring one suit on several 
mortgages. 


67A. A mortgagee who holds two or more mortgages exe- 
cuted by the same mortgagor in respect of 
each of which he has a right to obtain the 
same kind of decree under section 67 , and 
who sues to obtain such decree on any one of the mortgages, 
shall, in the absence of a contract to the contrary, be bound to sue 
on all the mortgages in respect of which the ywrtgage-money has 
become due. 


Amendment. — This section is new and was inserted by the amending Act 20 of 1 929. 

Whether section Retrospective.— Section 63 of tho Amending Act 20 of 1029 
expressly enacts that this section shall not have retrospective effect (#). 

Mortgagee bound to consolidate.— This section is the counterpart of sec. 01 
which deals with tho mortgagor’s right of redemption. Tho principle of consolidation 
is abolished by sec. 61 as regards mortgagors, and a mortgagor who has given different 
mortgages of different properties or successive mortgages of tho same property is entitled 
to redeem oach mortgage separately. But tbe principle of consolidation wb ich is abolished 
as regards the mortgagor is applied by this section to tbe mortgagee. If the mortgagee 
holds different mortgages of different properties or successive mortgages of the same 
property from the same mortgagor, he must enforce all or none, unless there is a contract 
to the contrary. 


The previous case law had been conflicting. Tho Madras High Court had inferred 
from sec. 60 that a mortg&geo having successive mortgages of the same property from the 
same mortgagor cannot obtain an order for sale on one alone (y). This was approved in 
some Allahabad and Madras cases (z). The Bombay High Court held that if a mortgagee 
sues on a subsequent mortgage without reference to a prior mortgage, he is barred by 


<«) Kashi Chandra v. Priuanath <19 24) 28 
Cal. W.N. 660, 89 1.5. 424. (’24) A.C. 
046; Bari v. Mst. Tapai (1026) 4 Pat. 
008. 88 1.0. 028, (*26) A.P. 81 ; Ilaja 
Brajatunder v. Sarat (1017) 2 Pat. L.J. 
66, 88 l.C. 701 ; Ambalal v. Narayan 
(1010) 48 Bom. 031, 61 l.C. 020 ; Shankar 
v. Qanpat (1020) 31 Bom. L.B. 430, 110 
1.0. lSOT ( 20) A.B. 227 ; Fatehchand v. 
Indian Cotton Co. (1086) 167 I.C. 292, 
('86) A.N. 120; KamUkabai v. Bachraj 
(1984) 160 I.C. 492, ('84) A.N. 147 ; 
Vmkatarao v. Zmkari Maruadi (1984) 
148 l.C. 190, (*84) A.N. 88. 

<•) GM ▼. Kailas (1017) 46 Cal. 630, 41 
I.C778 ; Gotrtnd v. Kutlash (1916) 26 Cal. 
LJ. 864, 40 I.C. 280; Posti Mai v. Radha 
Kism Lakhand (1082) 64 All. 703, 188 
I.C. 008, (*88) A.A. 480. 

<w) Chsmdranath Day v. Burrod __ 
(1895) 22 Cat 818; AbhoyeswaHj. 
Sunkur (1896) 22 Cat 860 ; JSaMmgtni 


Ramnhar v. Subbkaran (19U) 8 Alt LJ. 
418, 10 l.C. 481. 

(x) Ro Aung Bysv. Ko Po Kyafcw (1031) 181 1.& 

725, (‘31) A.E. 208 ; V, R. a. Chrttyar Firm 
v. Pays (1938) 160 I.C. 078, ('93) A.R. 377 ; 
Corporation of Calcutta v. Arunachandra 
Singha (1988) 00 Cal. 1470, 38 Oat W.N. 
168, 140 I.C. 24, ('94) A.C. 826 reversed 
on another point In 01 Cat 1047 ; lasa 
Din v. Abdool Shakoor (1940) 16 Lark, 
899, 186 I.C. 640 (1940) A.O. 286: 
Singheshoar Singh v. Mtdni I'rasad (1040) 
A.P. 06, 107 I.C. 880; Bhau Ban* v, 
Rmappa Datappa (1088) A.B. loA 40 
Hom:£.B. 100, 174 I.C. 174 ; Mt.'Faaal 
hishan v. S. Bukum Singh (1000) A.L. 
1020 . 

(y) Dorman tl v. V m kot os sshay yar (190 tf SO 

IOd. 100. 

<*) 


Khan v. JUtmdhtrnmm 81 AH. 402, 
402, 2 l.C. 860; m mlatutn m mia v. 
SUrnguru^mi) 21 Mad. L.J. 602, 600, 
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re# judicata from bringing a suit on the prior mortgage (a), and the Madras High Court 
held that a suit on a prior mortgage bars a suit on a subsequent mortgage of the same 
property (6). But it was generally held that a mortgagee might sue on a later mortgage 
reserving his rights on a prior mortgage (c). This was decided in the Madras Full Bench 
ease of Subramaniay . Balasubram ania (c), which adopted the view taken by the Allahabad 
High Court in Sundar Singh v. Bholu (d), that the two mortgages constituted different 
causes of action and which had been dissented from in a previous Madras case (e). As 
the law then stood the Allahabad view was correct and was generally followed (/). In 
Nilu v. Asirbad (g) Mookerjee, J., quoted with approval the following passage from 
Sundar Singh v. Bholu (A) : “ there is nothing in the Code of Civil Procedure or in the 
Transfer of Property Act which prevents a holder of two independent mortgages over the 
same property, who is not restrained by any covenant in either of them, from obtaining 
a decree for sale on each of them in a separate suit." The learned Judge, however, held 
that the right was subject to this reservation, that the mortgagee cannot sell the property 
twice over nor sell it under the second decree subject to the first, and that the right oourse 
to follow was to direct thrt the property be sold free of both chargoB, whether the sale 
takes place in execution of the decree on the firBt mortgage or the decree on the second 
mortgage, and that the balance of the sale proceeds be applied in discharge of the dues 
on the first mortgage and the second mortgage one after the other, and the residue, if 
any, to stand to the credit of the holder of the equity of redemption. 


The decree made in Nilu v. Asirbad (») was not warranted by any provision of the 
Code of Civil Procedure or the Transfer of Property Act, but it showed that the Court 
was oonscious that it was a hardship to the mortgagor to hate his property sold twice. 
Property sold subject to a prior mortgage will nev^r realize its proper value. If the 
remedy were foreclosure, the hardship to the mortgagor would be still greater, for he 
might lose the whole property on a decree for one of the debts. 

• 

This equitable consideration has led to the amendment of the law, and Bee. 01 and 
67 A of this Act lay down the simple rule that if a mortgagor has made two or more mort- 
gages of the same property or of different properties to the same mortgagee, the mortgagor 
may redeem each separately, but that the mortgagee must enforce all or none. 


Same mortgagor. — This rule would not apply, unless the mortgagor were the same (j) 
or if one mortgago were by A and another mortgage by A ft B. The case of Jforo 
Baghunath v. Balaji (k) was decided on the principle of res judicata, but it will serve 
as an illustration. The first mortgage was by two brothers, and the second mortgage 
of part of the same property by one brother, and the Bombay High Court held that 
a suit to enforce the firBt mortgage did not bar a suit to enforce the seoond. Again in 
Jtajani Kanta v. Sourendra Nath ( l ) there was a first mortgage by one co-sharer of a 


<«) 


«*) 


uw jwaui vv 4»v» uu< » \ ax i a.xi* 

(6) Nattu v. JLnnangara (1007) 80 Mad. 368. 
( 0 ) (1016) 08 Mad. 027, 80 I.C. 817 F.B.; 
Bhonio v. Bhikaji (1916) 89 Bom. 188, 27 
1.0. 1006; Jagemath v. Mut. Mohra 
Kuvmr (1917) 2 Pat. L.J. 118, 89 I.C. 76 ; 
Rsngasami Nadan v. Subbargga (1907) 30 
Mad. 408 ; Radhakrishna v. Muthu Sawmy 
(1908) 81 Mad. 580 : Shankar Sarup v. 
Um Mai (1901) 28 AU. 813, 28 1.A. 203. 
(1898) 20 An. 822: Ragktmath Prasad v. 
Jam na Prasad (1907) 29 All. 288 ; Nasir- 


AJL __ 

«) Nattu v. Amnangara (1007) 80 Mad. 868. 

U ) Lak sh ma nan v. Mutkma (1921) 40 Mad. 
U, 126, 62 I.C* 888 ; Pmwmkmr v. 


Raj Kishors (1924) 8 Pat. 829, 80 I.C. 
84, (’26) A.P. 69 ; l Tdai Ckand v. Nogina 
Singh (1919) 50 1.0. 40 iQobind v. Barihar 
(1010) 38 Cal. 60, 7 I.C. 820; Nilu ▼. 
Asirbad (1920) 25 Cal. W.2T. 129, 60 I.C. 
809 ; Dwarka Nath v. Miitunjoy (1909) 
8 1.C. 176. 

( 9 ) (1920) 25 Cal. W.ff. 129, 60 I.C. 809, followed 
In Muhammad Tabarah v. BaHp Norain 
Singh (1927) 981, C. 968, (*27) A.P. 117. 
(A) (1898) 20 AU. 822, 824. 

«) (1920) 26 Cal. WX 129, 60 I.C. 809. 

(j) Bhaivalat v. Ramchandra (1987) Rag. 849, 
170LC. 126, (1987) A.N. 99: 

(A) (1889) 18 Bom. 46. 8 m ako Ko Aung M* 

roifi af 2tt£ a * v (1W1) 131 x * 0 .' ' * 

(J) <1984| WCM. trjr. 164, 161 LC. 464, ('*0 
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fib share and then a second mortgage by all the shares o! the whole property. Rankin. 
C-J.j said that the socond was an entirely difierent transaction and that separate suits 
could be brought. 

Has a right to Obtain. — Those words imply that* the mortgage money has become 
due on both mortgages. The section would not prevent a mortgagee obtaining a decree 
on a prior mortgage before the debt secured on a subsequent mortgage had become due. 
Suoh a case is, however, not likely to arises for it is not to the advantage of the mortgagee 
to destroy the security of the puisno mortg&go. 

Charge.— The section has no application to a statutory charge (m). 

Court-fee. — The section does not affect sec. 1 7 of the Court Fees Act . If the suit 

embraces sevoral mortgages, Court fee will bo separately assessed on each mortgage (a). 

Same kind Of decree. — The rule will not apply if t he mortgagee is suing for fore- 
closure on one mortgage and for sale on another mortgage. 

• 

Section not applicable. — If the suit on all mortgages cannot be brought in the same 
Court, sec. 67A doos not apply (o). 


s*. 

67A,M 


• 68 . (l) The. mortgagee has a right 

^ Rig ht to ... for mortgage- f 0 me j or fa nior fg a gc-money in the 

follonnng 9 cases and no others, namely ; — 

t 

(a) where the mortgagor binds himself to repay the same 
[pp. 465-468] ; 

• (b) where, by any cause other than the wrongful act or 

default of the mortgagor or mortgagee., the mortgaged 
property is wholly or partially destroyed or the security 
is rendered insufficient within the meaning of 
section 66, and the mortgagee has given the mortgagor 
a reasonable opportunity of jnroviding further security 
enough to render the tvhole security sufficient, and the 
mortgagor has failed to do so [ pp . 468-469] ; 

(c) where the mortgagee is deprived of the whole or part 
of his security by or in consequence of the wrongful * 
act or def atilt of the mortgagor [pp. 469-470] ; 

(d) where the mortgagee being entitled to possession of 

the mortgaged property, the mortgagor fails to deliver 
the same to him, or to secure the possession thereof 
to him without disturbance by the mortgagor or any 
jferson claiming under a title superior to that of 
the mortgagor [pp. 470-478] ; ■ i 


(«•) Cmwmtim of Colcott* v. Anmoktmdm 
W 5E5^«M)MCU. 10t7.S8Gti.Wir. 
mm <*i. x>. m» lw i.c. to, c$4) 

JLC. 80S. 

(») jfuttwiwwf Chtttiaf v. Eritkm Aiyttr 


“SSM* lJ ' ** “> 
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Provided that, in the case referred to in clause (a), a transferee 
from the mortgagor or from his legal representative shall not be 
liable to be sum for the mortgage-money. 

(2) Where a suit is brought under clause (a) or clause (b) 
of sub-section (1), the Court may, at its discretion, staydhe suit 
and all proceedings therein, notwithstanding, any contract to the 
' contrary, until the mortgagee has exhausted all his available 
remedies against the mortgaged property or what remains 
of it, unless the mortgagee abandons his security and, if necessary, 
re-transfers the mortgaged property | pp. 473-474]. 

Amendment. — This^otion was substituted for the original section by the amending 
Aot 20 of 1929. The old seotion was as follows : — 


“ The mortgagee has a right to sue the mortgagor for mortgage-money in the 
following eases only : — ^ 

(a) where the mortgagor binds himself to repay the same, 

(b) where the mortgagee is deprived of the whole or part of his Beourity by, or 
in consequence of, the wrongful aot or default of the mortgagor, 

(o) where the mortgagee being entitled to possession of the property, the mortgagor 
fails to deliver the same to him, or to s&ure the possession thereof to him 
without disturbance by the mortgagor or any other person. 

Where, by any cause other than the wrongful aot or default of the mortgagor or mort- 
gagee, the mortgaged property has been wholly or partially destroyed or the security 
is rendered insufficient as defined in sec. 66, the mortgagee may require the mortgagor 
to give him, within a reasonable time, another sufficient seourity for his debt, and, if the 
mortgagor fails to do so, may sue him for the mortgage-money.*' 


The words "the mortgagor", which appeared in the first para, of the old section 
have been omitted to avoid the implication that the mortgagee can only sue the mort- 
gagor himself and not an heir or transferee of the mortgagor. For the word " only" 
in the first paragraph the words “ and no others ” have been substituted. Clause (b) 
of the old seotion corresponds to olause (o) of the present seotion. Clause (o) of the old 
seotion corresponds to olause (d) of the present seotion. The word "mortgaged** 
tias been inserted before the word “ property *’ to make the meaning clearer ; and after 
the word “ person" the words 14 claiming under a title superior to that of the mortgagor ’* 
have been added to show that the olause does apply to oases of disturbance of the 
mortgagee's possession by a trespasser (p), but does apply to disturbance by a person 
claiming under title paramount ( q ). The last paragraph of the old seotion corresponds 
to olause (b) of the present seotion with some verbal changes. Sub-section (2) is new 
and has been enacted in order to show that the remedy under olause (a) or clause (b> 
is not concurrent with the remedy under sec. 67 against the seourity. ^ 

Amendments whether retrospective.— Seo. 63 of the amending Act 20 of 1920 
enacts that the amendments in this seotion shall not have retrospective effect. 


(p) Qepalatami v. Arunackdla (1892) 16 Had. 
S04 T JfcMfttt Rom V. Ami Ckaritar 
(1897) 19 All. 191! Xw&ier v. Ma- 
Wnwye (1919) 42 Mad. 678, (0 1.0. 768. 


(9) Ami* Surat v. Our Pnmd (1921) .48 All. 

484, 83 LC. 998, (’21) AjL 48; *- 

JtftsMfaqpe v. a£& (1887) 11 Be 


. 47K 
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Scope Of the section. — This section refers to the personal remedy of the mortgagee, 
while sec. 67 refers to the remedy against the property mortgaged ( r). The section embraces 
two different classes of suit. The cause of action in a suit under clause (a) is different 
from the eause of action in a suit under clause (b) or (c) or (d). The suit under olause (a) 
is a suit to enforce the personal covenant expressed or implied in the mortgage. But 
the suit under clauses (b), (c) or (d) is in the nature of a suit for compensation when the 
mortgagee is deprived of his security. Tho cause of action being different there is a 
difference in the period of limitation. See note infra ** Limitation.** There is also a 
distinction as to interest. In cases under clause (a) the interest is at the contractual 
rate and the interest which may be decreed is determined under 0. 34, r. 1 1 of tho Code 
of Civil Procedure (a). In cases under clauses (b), (c) and (d) the suit being for com- 
pensation, interest is by way of damages and tho rate is in tho discretion of the Court (()., 
The fact that the deed is not attested makes no difference, for tho Privy Council have held 
that the position of the mortgagor under this section cannot by reason of the non -attestation 
of the deed be better than it would have boon if tho mortgage had been duly attested (a). 


«)(•) 


Limitation. — The suit under clause (a) is a suit to enforce the personal covenant 
and limitation is six years from due date (v). If the mortgage money is payable on 
demand, time runs from tho date of the mortgage bond (w). The decision of the Privy 
Council in Ram Raghvpir Singh Lai v. The United Refineries (x) makes it clear that 
Article 116 of the Limitation Act is applicable (y). Tho suit under clauses (b) or (o) or 
(d) is in the nature of a suit for compensation whon tho mortgagee is deprived of his 
security. The mortgagee is not boqpd to wait for the expiry of tho period fixed by the 
mortgage ( 2 ) and limitation is under Article 120 from tho dato of deprivation (a), 
and not from the date whon the zqprtgago money is payable (&). 


SUb -sec. (1) — Clause (a). — The suit under this clause is a suit on the personal 
covenant expressed or implied. The mortgagor is liable to bo sued on the personal 
covenant at due dato. Under Order 34, rulo 14, tho mortgagee may sue on the personal 
oovenant first and then sue for sale on tho mortgage. Tho Calcutta High Court have 
held that when a mortgagee is suing on tho covenant under sec. 08 (a) it is not open to 
him to ignore the mortgage (<*). This is not a correct statement of the Law before the 
amending Act 20 of 1929. Tt was no doubt a hardship that tho mortgagee should be 
able to enforce a personal decree while maintaining his security intact and it was ibis 
ha rdshi p which led to tho amendment of the section by tho addition of sub-sootion (2). 


(r) Amnaehalam CheUy v. Ayyaoayt/an 0808) 
21 Wad. 478, 481 F.B. ; Avpasami Theran 
v. Virappa (1906) 20 Mad. 882 ; Bhikkam 
Led v. ML Jan JK Jhdavi (1037) 171 1.0. 
200, (1037) A.O. 517. 

(*) 8 m Walla’s Code of Civil Procedure, 10th 
Ed., pp. 1015. 1016, and Jagannath Prasad 
v. Swvjmal (1027) 54 l.A. 1, 54 Cal. 161, 
99 1.0. 686, C27) A.PC. 1; ChhaU Lai v. 
Raja Mohammad Ahmad AH Khan (1033) 
8 Luck. 815, 144 I.C. 083, (’33) A.O. 128. 

(I) Rudra Prasad v. Nasiruddin (1027) 102 
I.C. 630, ( # 27) A.O. 815. 

(«) Ram Narain Singh v. Adkindn 1 Nath (1016) 
44 LA. 87, 44 Cal. 388, 38 LC. 082. 

fa) MiUer v. Ran ga n a t h (1886) 12 Cal. 880; 
RmaMa vTlalto Prasad (1885) 12 LA. 
12, 7 AH. 502; Laehmi Narain v. Turn* 
m a (1912) 84 AH. 246, 14 LC. 506* 
\ Behart Singh v. Ra m e skmar Prasad 


Fat. 9d4, 198 LC. 208. (1942) 


A*P< 




„ v. M Pumshakm NaUu (1984) 
LJ. 499, 152 LC. 437, f84) KM. 


(*> (1033) 60 T.A. 183, 11 Kaos. 186, 37 Cal. 
W.N. 038, 67 Cal. L.J. 308, 64 Mad. L.J. 
656, 85 Bom. L.K. 753, 142 LC. 788, 
(’88) A.PC. 143. 

(y) P. S A . Alagan v. Maun* Po PaUt (1984) 

161 LC. 426, (’84) A. 11, 227 ; Shamhu Rat 
v. Shiam Narain (1934) 161 l.C.«44H. 
C84) A.O. 415; Lalta Singh v. Mathura 
UpadMa (1931) 6 Luck. 371, 120 t.C. 
168, C31) A.O. 5. 

(z) Lingo Reddi v. Soma Ran (1894) 17 Wad. 

460 ; ilira Lai v. Ohasitu (1804) 16 All. 
318 P.B.: Vsnkatroo v. MahaMeshwar 
(1002) 26 Bom. 241 ; Samaya v. Nagalin - 
gam (1880) 15 Mad. 174. 

(a) Uniehaman v. Ahmed (1898) 21 Mad. 242 ; 
item Jewam v. Jaggmath (1898) 25 Cal. 
450 ; Maung Van Main v. Moony Po Ka 
(1926) 3 Bang. 60, 80 I.C. 56, (*25) A.E. 
223 : Shamhu Hat v. Shiam Narain (1984) 
151 LC. 448, C34) A.O. 415. 

(5) Appasami v. Virappa (1906) 29 Waft. 292 ; 
JSraddi v. Jay Chandra (1920) 25 Cal! 
W.9. 102 , 129 I.C. 409, Cm) A JO. 70S. 
(e) Sahhada Korda v. Jogism Kant 


a2uKl^087^149l.a 878^*4) jL&. 78. 



THE TRANSFER OF PROPERTY ACT. 


466 


& 66 

(!><•) 


Personal liability Of the mortgagor. — As pointed out by Lord Parker in a oase 
already cited (d) a loan prima facie involves a personal liability, but the nature and the 
terms of the security may negative any personal liability. Thus while there is a personal 
liability express or implied, in a simple mortgage (e) or in on English mortgage, there is 
none in a mortgage by conditional sale (/) or in a usufructuary mortgage (g). Therefore in 
the last two classes of a mortgage a personal liability can be created only by a covenant 
expressed or clearly implied (h). Again, a promise to pay does not give the right of 
personal remedy, if the mortgagor binds himself to pay only out of the property mort- 
gaged or a particular fund (i). It is always a matter of construction whether there is 
a covenant onforcible against the person of the mortgagor personally (j). The personal 
covenant may be contingent as where the mortgagor covenants that if the property 
mortgaged is sold for arrears of revenue pr other causes, the mortgage money may 
be recovered from him personally, and if it is contingent it cannot be enforced until 
the contingency has happened (k). The personal covenant has in some cases been too 
readily assumed on the analogy of English mortgages without regard to the nature of the 
security (1). Express covenawts take many forms (m). The words “ whenever we pay 
the same to you, you shall receive it and give back the deed,” were held not to amount 
to a covenant to repay, as they merely gave the mortgagor the option of paying (n). 
Again the words “ having paid the principal money in the month of Chaitra 1927 we 
shall take back the dooumcnt and the land. In case we fail to repay the principal money 
at due date this subdhama bond shall remain in force,” were held not to import a 
personal covenant, but merely to express the right of redemption ( o ). In a Lahore 
case (p) a provision that the mortgagees could reco\*ar the interest for the first five years 
in any way they liked was held to import a personal covenant. In an anomalous mortgage, 
the right of the mortgagee to sue on a personal covenants not affected by his right to en- 
force his right to recover possession (g). In another case where by the terms of the deed, 
the mortgagee was to repay himself as far as interest was concerned out of the rents and 
profits, but the deed provided that after the expiry of a certain period the mortgagor was 
bound to pay the entire sum, it was held that the deed contained a personal covenant to 
pay the mortgage money and the mortgagee was entitled to a decree under the section (r). 


(d) Ram Narain Singh v. Adhindra Nath , supra ; 

of. Kerr v. Ruxton (1004) 4 Cal. L.J. 610. 
(6) Wdhidunnissa v. Oobardhan (1000) 22 All. 
453, 401 ; Abbdkke Heggadthi v. Kinhiam - 
ma (1006) 29 Mad, 401 ; Bhugwan v. 
Parmeshwari (1907) 5 Cal. L.J. 287; 
Jangi Singh v. C bandar Mot (1008) 30 
All. 388 ; Ram KUhore v. Surajdeo (19111 
9 Cal. L.J. 5, 1 1.C. 442. 

(/) BalHshtn v. Legge (1000) 22 All. 149, 159, 
27 l.A. 68; Ramasami v. Samiyavpana- 
ydkan (1882) 4 Mad. 179, 183 ; Bhlkkam 
« Lai v. MU Janak Bulan (1937) A.O. 517 ; 
BUhen Butt v. Mathura Prasad (1030) 
A.A. 200. 

(g) GojjaUuami v. Arunachella (1892) 15 Mad. 

(h) PHI v. Gregory (1025) 52 Cal. 828, 844, 89 

I.C. 1, (’25) A.C. 834 F.B. ; Pars Ram 
Jaishi Ram v. Brij Mohan (1032) 
18 Lah. 250, 135 I.C. S3, (’32) A.L. 104. 

(i) Narotam Bos ▼. Shea Pargash (1884) 10 Cal. 

740, 11 1.A. 83 ; Kalka Singh v. Parasram 
(1895) 22 Cal. 434, 22 l.A. 08 ; Singhee 
v. Tiruvengadam (1890) 18 Mad. 102; 
Anglo-Indian Trading Co. v. Bristly (1910) 
• 8 I.C. 802 (covenant to pay out sale pro- 
ceeds of manganese ore). 

<j) Ohasiram v.~Raja Mohan Bikram (1907) 
0 Cal. L.J7 039, 649; Rajagopalaehemar 
. v. Thiagaraya •( 1 925) 80 LC. 481, (’25) 

* A.M. 991 : BkUmm J M V. Aft. Janak 
DuUtri (1087) 171 I.C. $M, (1937) A.O. 517. 


(1) Bunseedhur v. Sujaat Ali (1889) 16 Cal. 640 ; 
cf. Miller v. Runga Nath (1880) 12 Cal. 
389. 


(0 Kales Pershad v. Rave Kishoree (1873) 19 
W.R. 281 ; Musaheb Zaman v. Inayatullah 
(1802) 14 All. 513, 510 ("the mortgage 
contains within itself bo to speak a per- 
sonal liability to repay"); Parbati v. 
Gobinda (1906) 4 Cal. L.J. 240 : Bhug- 
wan Bas v. Parmeshwari (1907) 6 Cal. L.J. 
287 ; Seth Jiwandas v. Janki (1922) 18 
Nag. L.R. 145, 05 I.C. 53, (’22) A.N. 98 ; 
Gopikisan v. Mankuar (1924) 20 Nag. 
L.R. 40, 78 I.C. 289, (’24) A.N. 97. 

(ro) Cf. Jogeswar v. NUaichand (1870) 4 Beng. 
L.R. App. 48 : Annaswami v. Narranaiyan 
(1802) 1 Mad. H.C.R. 114; Sivakami 
Ammal v. Gopala (1899) 17 Mad.131. 

(a) v.^TAa^^a^jw (1914) 20 Mad. 

(o) Luehmeshar Singh v. Booth (1897) 24 Cal. 

677, 679, followed In Kamal Nayan v. Ram 
Nayan (1930) 120 1.C. 308, (*301A.P. 152 ; 
Jamuna Singh v. Sheonandan Swgh (1941) 
194 I.C. 892, (1941) A.P. 480. 

(p) Pars Ram Jaishi Ram v. Brij Mohan (1982) 

18 Lah. 259, 135 I.C. 33, (*32) A.L. 164. 


(0) Ear Knar v. Udham Singh (1939) A.L. 112. 


(r) Raj Kumar Bharathi v. Surajdeo 
(1M8U7 pat. 787, 177 I.C,’ 638, 


Sahi 

(1938) 



■'ife 

RIGHT TO SUE FOR MORTGAGE MONEY. 467 


Personal liability not enforceable against purchaser from mortgagor.— The 

personal covenant does not run with the land and no personal decree can be made against 
a purchaser of the equity of redemption (*). Thus in Jamna Da* v. Ram Autar {*) a 
purchaser of the equity of redemption retained a part of the purchase money under 
an agreement with the mortgagor to pay the mortgage debt, but the Judicial Committee 
held that he was not personally liable to tho mortgagee under sec. 90 of the Transfer of 
Property Act, now the Code of Civil Procedure, Order 34, rule 6, as he waa not party to 
the sale, nor could he be held liable on tho ground that lie held the money in trust 
for the mortgagee (/). There is, however, an implied covenant by tho purchaser 
of the equity of redemption to indemnify tho mortgagor^ m). The word “ mortgagor *’ 
inoludes persons who derive title from the mortgagor, unless otherwise expressly provided 
— eec. 59A. The word “himself** therefore excludes the liability of a transferee 
or an heir, though an heir would be liable to tho extent of the assets of the deceased 
in his hands. The assignee can make himself liable by entering into a fresh covenant 
with the mortgagee (r), but liability is not implied from the payment of interest (tr). 
The mortgagor continues liable for the payment of tlft mortgage debt after he 
has assigned the equity of redemption, but if ho is sued for payment it hat 
been held that he acquires a new right to redeem (*). The mortgagee when so rodoomed 
oonveys the property to him subject to the right of redemption vested in the assignee. 

Personal liability not affected by want of registration or or attestation.— The 

remedy on the personal covenant is available if the mortgage is invalid for want of regis- 
tration (y). See note ‘Personal covenant in a mortgage bond* at p. 184 of Mulla*s 
Registration Act 3rd E&„ The remedy is also available even though the mortgage be 
invalid for want of attestation (z ) » See note 'Attested* under sec. 59. 


s.« 

<!)(•) 


No personal liability If mortgage Illegal.— A suit will not lie on the personal 
* covenant if the transaction of mortgage is illegal (a). If tho mortgage? is forbidden by 
law, any subsidiary covenant also fails (I*). But where the mortgage was void under 
paragraph 11 of the third schedule to the C.P.C. it has been held that the personal covenant 
is not affected and even if the claim or the personal covenant is abandoned the mortgagee 
may claim restitution under section 05 of the contract Act (r). 


(#) Re Errington, Ex parte Maeon (1894) 1 , 
Q.B. 11 ; Jamna Dan v. Ram Autar (1912) j 
34 All. 63, 30 LA. 7, 13 i.C. 304 ; Tara 
Chand v. Brojo Oopal (1013) 17 Cal. j 
L.J. 120 ; 18 I.C. 747 ; Sanku Pranad v. ; 
Kamla Praead (1923) 26 Cal. W.N. 771, 
96 I.C. 970, (*23) A.PC. 64 ; AH. Boota j 
v. Our Pranad (1936) 12 Luck. 313, 164 j 
1.0. 817, (1937) A.O. 20. 

(0 Jamna Dan v. Ram Autar (1912) 34 All. 63 , 
30 I.A. 7, 13 I.C. 304. 


(«) Sec. 55 (5) (d) ; Ram Barai Singh v. Sheodeni 
(1912) 16 Cal. W.tf. 1040, 16 I.C. 73; 
Iuat-un-Miena Gegam v. Kunwar Pertab 
Singh (1909) 36 I.A. 203, 208, 31 All. 
683, 8 I.C. 793: Jankx Satan Singh v. 
Syed Mohammad I email (1932) 139 I.C. 
625, ('32) A.P. 273 ; Wanngton v. Ward 
(1602) 7 Ve*. 332, 337 ; Bridgeman v. Daw 
(1891) 40 W. E. 263. 

(v) Shore v. Short (1847) 2 Ph. 378. 

(w) Re Mrrington, Ex parte Maeon, (1894) 1 

Q.B. 11. 

I*) Kiemaird v. Trollope (1888) 39 Ch.D. 636 , 
646 ; Delhi and London Bank v. Bhxkari 
(1902) 24 All. 185 ; Dhana Koeri v. Ram 
Mowed (1930) 129 l.O. 664, COO) A.P. 
670 ; Lockhart v. Hardy (1843) 9 Wv. 349. 


(,) XrUlmatmmi v. KttmaUmma (1M1) 48 
LA. 1*8, (1M1) A. PC. M (wheie the 


memorandum of depoult of title deeds 
being Ineffnctlvt* for want, of rculutratloit, 
a pemonal decree was najuiea an the 
pronote). Hut awj Kenari hum v. Mueafir 
Ternary (1937) A. A. 711 where the 
UHUfnn tunry mortgage being Invalid 
for waut of r»gl»tratlou no personal decree 
was panned, an there waa no personal 
covenant. 


( t ) Ram Marain Singh v. Adhlndra Math 
(1916) 44 I.A. 87, 44 Cal. 388, 38 I.C. '162. 

(a) TuDhi Ram v. Sat Narain (J921) 43 All. 81, 

57 I.C. 445, (*21) A. A. 392; Uar Pranad 
v. Shea Unbind (1922) 44 All. 486, 67 I. 
C. 793, C22) A. A. 134 ; Kanhai v. Tiiak 
(1918) 16 I.C. 42 ; Hamad Yar Khan v. 
Shankar Dan (1923) 85 I.C. 802, (*23) A. 
L. 367 (Mortgage In contravention of tho 
Colonisation of Government Loads Act); 
Bhikan Lalv. Ml. JanoHDulari (19Z7) 171 
I.C. 296, (1987) A.O. 517. (Mortgage In 
contravention of I'ara 11 of Schedule 8, 
C.P.C.) 

(b) Bhuni Ram v. Ganenh Rai (1927) 26 AH. 

L.J. 793, 108 I.C. 160, (’27) A.A. 499 P.B. 


Miear Ahmad v. Hajan Mohan Manueha 
(1940) A.PC. 204, 67 LA. 431 ; Baja MMm 
Manveha v. Mamdbr^ Ahmad HkmVLMi 
70 I.A. lj Sanaa Bah v, Jal Namin 


(1942) A.A. 409. 
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A executes a usufructuary mortgage of his oooupancy holding to B f and covenants 
that 'in case of dispossession B shall have the right to recover the principal money 
with damages or interest. The deed also contains a subsidiary simple mortgage of 
two houses to secure repayment of the principal money with damages or interest. 
The mortgage of the occupancy holding is illegal under the provisions of the Agra 
Tenancy Act. The subsidiary mortgage of the houses falls with it. Bhuai Bam v. 
Qanesh Bai (1927) 25 AH. L.J. 793, 103 I.C. 100, (’27) A. A. 499 [F.B.]. 


The Punjab Alienation of Land Act, 1900, does not forbid mortgages but only requires 
mortgages of land of an agricultural tribe to be in a particular form, and rendors null 
and void conditions that do not accord with that form. Under that Act a condition 
for possession by the mortgagee for more than twenty years is illegal. Therefore a 
simple mortgage usufructuary which provides for possession for more than twenty 
years is invalid as a usufructuary mortgage but will be effective as a simple mortgage ; 
but as the Act forbidB sale of such land in execution the mortgagee can only obtain a 
decree on the personal covenant expressed or implied (d). 


Proviso. — The liability on the personal covenant does not run with the land and 
no persona] deoree can be made against the purchaser of an equity of redemption. See 
note supra . ‘Liability on personal covenant not enforceable against purchaser from 
mortgagor.’ % ti 

• 

SQb-seC. (1) — Clause (b). — This clause refers to cases where the security iB destroyed 
by accidental causes such aB a fire or flood or vis majdt, without default of either party. 
It aoeords with the Hindu law rule that a creditor in whose hands a pledge has perished 
is nevertheless entitled to recover the debt (e). So also in English law a mortgagee who , 
has been evicted without his default, e.g., on forfeiture of the mortgaged leasehold is 
entitled to sue for payment of the debt (/). When the mortgagor being in possession as 
lessee of the mortgagee got his rent reduoed by the Revenue Court the Allahabad High 
Court held that the mortgagee was entitled to sue for the debt (g). In a later case the 
same High Court held that such a case would not fall under the old clause (b), the 
present clause (c), as the reduction of the rent was not a default or wrongful act (A). It is 
open to the mortgagee to relinquish his security and sue only on the personal covenant of 
the mortgagor to pay (i) but he cannot, on receipt of some money from the assignee of the 
equity of redemption, give up the security and sue the heirs of the mortgagor on the 
personal covenant ( j). It is submitted ’chat it would fall under the present clause (b). 
As the mortgagor iB not in default, the mortgagee must first give him an opportunity of 
substituting another security that is sufficient as explained in sec. 66. He must, therefore, 
before suing require the mortgagor to furnish another sufficient security (it) and allow him 
a reasonable time for that purpose. What is reasonable time depends upon the circum- 
stances of each case. In one case the Court assumed that six months would be 
reasonable time (1). Cases have arisen, both before and after the Act, of destruction by 


(4) Soehat Singh v. Sidapat UUah (1982) 18 Lah. 
COB, 140 I.C. 863; (‘82) A.L. 680 ; Quad# 
Panut Khan v. Bur Mohamad (1086) 16 
lah. 612, 158 I.G. 206, (’86) A.L. 108. 


<«) Vilhoba v. ChoUdal (1871) 7 Bom. E.C. 116 
A.C.J. 

* 

if) R« Bum, Burrell v. Smith (1860) L.R. 7 
Eq. 800. 6 

, • • 

<g) Fateh Din v. Kishen Lai (1028) 78 I.C. 002, 
(*23) A.A. 684. « 


(A) Boochi v. Bohr a Nath (1081) 183 I. C. 402, 
(’82) A. A. 51. 

(<) Mote Bam v. Bisheshcar Bath (1080) 18 8 
I.C. 833, (1080) A. Peah. 84. 


<i) 

<*> 

(0 


Aft. Boota v. Our Prasad (1086) ll Look. SIS, 
164 1.0. 817, (1087) A.O. 20. 

Kuppiar v. Periahantppa (1010) 42 Mad. 
578, 580, 60 I.C. 768; Ka m alam b a l v. 
AT. Pvmshotam Baidu (1084) 67 Mad. XJT. 
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diluvion (m), and by fire (n). If the land is wholly or partially destroyed by dilution, the 
mortgagee has a right to sue for the mortgage money under see. 68 , but limitation for a suit 
under see. 67 is not suspended while the land is submerged (o). It has been sakLthat 
the acquisition of the property under the Land Acquisition Act is destruction m the 
security (p). This case is now specially provided for in see. 73 (2). 


an 

<!)(•) 


In an Allahabad case the mortgage deed itself provided for the substitution of another 
security in case the house mortgaged was destroyed or proved insufficient to satisfy the 
debt, and this was enforced when the house was sold in execution by a prior mortgagee ( 9 ). 
Where the mortgagee knows already that the mortgagor is not in possession of the 
property, but has only a doubtful and disputed title thereto, the transaction is not a 
mortgage and the section has no application and further that a coin prom iso by the 
mortgagor with the person disputing his title cannot be regnrdod as a wrongful aot or 
default within the moaning of the section (r). 

Sub-8eC. (1) — Clause (C). — Where the mortgagee is deprived of his security wholly 
or in part by the wrongful aot or default of the mortgagor, the mortgagee may sue the 
mortgagor for the mortgage money. It is not reasonable that, if tho mortgagee's security 
is impaired, he should be obliged to realize tho security before enforcing the personal 
covenant if there is one? and this rule applies equally if there is no personal covenant or 
if the remedy under tho personal covenant is time barred (a). A broach of duty imposed 
upon the mortgagor by see. 65 is a default, so that if tho mortgagor does not pay off 
a prior encumbrance when it becomes due the mortgage*) is entitled to sue the mortgagor 
personally (/). So also* if the title of the mortgagor is defective, e.g., wbon the 
property is subject to a prior yiortgngo which has not been disclosed ( 11 ), or when 
the mortgagor knows that the property mortgaged is not transferable (r). But in 
some cases in which the mortgagor included in tho security property which was not his 
* own the Court held that tho remedy was by action for deceit and not under this section (<r). 
In two Oudh cases when a mortgagor mortgaged joint family property without authority 
the mortgagee was given a personal decree (r). It is not sufficient that the mortgagee 
-merely suspeots a defect in title (y). Again a broach of duty under section 66 is a default 
and if the mortgagor commits waste tho mortgagee may sue him personally for the 
debt (z). Where the mortgaged property was allowed to fall in disrepair so as to 
diminish its letting value, it was held that the mortgagee could enforce his right under clause 
•(c) (a). When the mortgagor sold tho property by registered deed to a vendor who 
•had no notice of the unregistered mortgage, the mortgagee was deprived of his security 
.and was therefore entitled to sue the mortgagoa personally ( 6 ). 
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Illustrations. 

S» 68 (1) A mortgaged property to B and then to C. A failed to perform the covenant 

(1) (d) impl||d by seo. 65 (e) to pay off the prior incumbrance when it became due and B brought 

the property to sale. 0 was entitled to sue at once for his mortgage money : Singjee v. 
Triuvengadam (1890) 13 Mad. 192. 


(2) A Hindu coparcener under the Mitakshara law as administered in Oudh 
mortgaged property to £ by simple mortgage for a term of twelve years. B discovered 
that the property was coparcenary property and that the mortgage was without legal 
necessity. B was entitled to sue for the mortgage money although the term had not 
expired : Rudr Prasad v. Nasiruddin (1927) 102 1. C. 630, (’27) A.O. 315. 

(3) A mortgaged certain property to £ by a usufructuary mortgage, but remained 

in possession as J3’s tenant. A *s failure to pay rent would not entitle B to sue under this 
section. Balu Bam Kumar v. Mahpal Singh (1938) A.A. 188, (1938) All. 218, (1938) 
A.L.J. 18, 174 I.C. 292. » 

A sale by the mortgagor of the equity of redemption, whether voluntary (c) or 
enforced by an execution creditor (d), is not a wrongful act or default so as to invoke 
the application of this section. ^ 

The default or wrongful act of the mortgagor must be anterior to the deprivation. 
Thus, although it is the duty of the mortgagor to defend his title to the mortgaged 
property, he will not be liable under this clause if be fails to perform this duty when 
called upon after strangers have dispossessed the mortgagee (e). 9 

The mortgagee has of course no remedy under this section when he is deprived of 
his security by his own default (/). There was a mortgage to A which was not as yet 
registered. B advanced money on a mortgage of the same property and took and 
registered a second mortgage in the erroneous belief that prior registration would give 
him priority over A . When A*b mortgage was completed by registration, B had no right 
to sue for the mortgage money on the ground that his security had been impaired (g)S 

Before the Aot it was held that the mortgagee, when deprived of part of his security 
by wrongful aot or default of the mortgagor, was entitled to sue not for the whole of the 
mortgage money but for a proportional part of it (A). 

If the mortgagor’s heir succeeding to possession as mortgagor commits waste he is 
liable under this Bub-section (t) ; and the same would apply to a transferee of the 
mortgagor (j). 

Sub-sec. (1) — Clause (d). — This clause refers to usufructuary mortgages and is not 
applicable to conditional mortgages ( h ). The mortgagor by the terms of the mortgage 
is bound to deliver possession and to authorize continuance of possession until payment 
of the mortgage money — sec. 58 (d). If the mortgagor performs these duties he is entitled 
to recover possession when the debt is discharged, out of the usufruct or otherwise — seo. 62. 
On the other hand if he makes default, the mortgagee is entitled under this dense to sue 
him personally for the mortgage money. This is a statutory right irrespective of any 
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express covenant (I)* If the mortgagee omits to sue under this clause so that his remedy 
under clause (d) is timo barred, then, if there is no personal covenant in the usufructuary 
mortgage, the mortgagee has no other cause of action (w). If the mortgagee fails to 
obtain possession from the mortgagor on the exeuction of the mortgage (n) or duridty the 
term of the mortgage in accordance with a mortgagor's covenant for possession in default 
of payment of interest (o) the mortgagee may recover the debt by personal suit. .So also 
if the mortgagee is dispossessed either by the mortgagor (p) or by the mortgagor's 
co-sharer {q) or by title paramount (r) ; or by a prior encumbrancer although the mortgagee 
omits to redeem that prior encumbrancer (*) or himself purchases the property at a sale 
enforced by that encumbrancer (/) ; or if the mortgagor who is in jiossession as the 
mortgagee's lessee wrongfully holds over (u). A liability under this section has boon 
enforced when the mortgagor gavo two successive usufructuary mortgages (i) ; when the 
mortgagee could not get possession of some plots because they did not belong to the 
mortgagor (ir) ; and also when the mortgagor deprived a usufructuary mortgagee of the 
rents and profits (x). A transferee of the mortgagor may bo liable under this clause, 
and when a usufructuary mortgagee was dispossessed at neColloc tor’s partition ho was 
held to be entitled to recover the mortgage money from a purchaser of the equity of 
redemption (y). Similarly, a usufructuary mortgagee who was diHjKjHscsscd at a Collector's 
partition was held entitled to recover the mortgage money from a co-sharer of the 
mortgagor to whom thefyroperty had been allotted ( z ). 

The words *' any person claiming under a title superior to that of the mortgagor " 
have been substituted for tho worefc “ any other person " in the old section. It k 
now olear that the liability under this section does not arise if the disturbance is by a 
trespasser. Under the old section also it was held that the mortgagor was liable under 
this section for disturbance by title paramount (o). 


s. a 

am 


If the mortgagee is dispossessed by a trespasser, lie is entitled to sue him for 
possession (6), but if dispossessed by the mortgagor he may sue either under this section 
for the mortgage money or for possession (r). A mortgage provided that if the mortgagee 
did not obtain possession or if he lost possession, he could recover his money with interest 
by sale of the mortgaged property or any other property of the mortgagor. It was held 
that the mort gag ee could sue either for possession or for the mortgage money (rf). 
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(1) A mortgaged several plots of land to B by usufructuary mortgage. Two of the 
plot%did not belong to A, and therefore B could not get possession of them. B was 
entitled to sue for the mortgage money : Fateh Din v. Kishen Lai (1923) 73 I. C. 902, 
(’23) A.A. 584. 


(2) A mortgaged property to B by simple mortgage, and subsequently to C by 
usufructuary mortgage. C took possession under this mortgage. But B brought the 
property to sale and the execution purchaser evicted C. C was evicted by superior title 
and was entitled to sue for the mortgage money although he might have redeemed B : 
Bamjanam v. Kunj Behari (1921) 6 Pat. L.J. 670, 63 1.C. 252, (’22) A.P. 154. 

(8) A mortgaged property to B by usufructuary mortgage. The property had 
been leased to tenants who wrongfully and without any instigation from A refused to 
pay rent to B. This was not dispossession by superior title. B * s remedy was against 
the tenants and he had no remedy against A under sec. 68 : Nakchedi Ram v. Ram Gharitar 
Rai (1897) 19 All 191. 

The mortgagee is not entitled to relief under this olause if he is dispossessed 
♦by his own default, e.g., when he neglects to pay the Government revenue out of 
the inooxne and the land is sold for arrears of assessment (e), or when he omits to 
make a defence to a suit by a subsequent mortgagee which would have preserved 
his security (/), or when a mortgagee whose ^claim proceedings were disallowed 
under 0. 21, Buie 62 Civil Procedure Code omits to file a suit for the recovery of 
possession (g). 


Again, the mortgagee may lose his remedy by acquiescence In his dispossession (h). If 
a usufructuary mortgagee does not get possession of the whole of the property mortgaged « 
and does not enforce his remedy under the section, he cannot olaim interest in lieu of 
profits (i)» unless there is an express stipulation to that eff eot ( j ). He is deemed in law to 
have acquiesced in his diminished seourity. A Privy Council oase on this point is that of 
Rajah Pertab Bahadur Singh v. Qajadher (k), a suit to redeem 5 out of 12 villages mortgaged 
by an Oudh Zemindar in 1851. The mortgage was with possession but there was a 
covenant to pay interest until delivery of possession. The mortgagee was dispossessed of 
6 villages by a Kabulayatdar of the King of Oudh in 1853, then recovered possession 
but was again dispossessed of 7 villages at the Summary Settlements of 1853 and 1S64. 
The mortgagee claimed interest as he was dispossessed. But the Judicial Committee 
held that as he brought no suit to recover the mortgage money when he was dispossessed, 
he had acquiesced in his dispossession, and decreed redemption on payment of the principal 
• sum only. But the mortgagee is not obliged to repudiate the mortgagee because he is 
dispossessed of part of his security. In a oase where the mortgage was of 9 villages, 7 of 
which were subjeot to a prior mortgage, and the mortgagee was dispossessed first of 
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the 7 and then some years later of the 2 villages, the faet that he acquiesced in the dis* 
possession of the 7 villages did not prevent his recovering the mortgage money when 
dispossessed of the two villages (1). 

f 

Anomalous mortgage. — As to whether the remedy under this clause is available 
to an anomalous mortgagee who is dispossessed, see note 'Rights and liabilities' under 
sec. 98. 


0 ) 


Charge.— The privilege conferred by this section on a mortgagee to sue for money 
cannot be availed of by a charge-holder, in proooedinga in execution of a dooree, without 
resorting to a suit, even if the security has been impaired by the conduct of the person 
creating the charge (m). 

Succession Certificate. — The heirs of a mortgagee oan sue on a oause of action 
accruing after the death of the mortgagee without obtaining a succession certificate, 
but not if the oause of action accrued in his lifetime (n). 

Interest. — A usufructuary mortgagee who is dispossftsod may not only require 
payment of the debt but also interest, by way of damages, for the unexpired period of 
the mortgage (o). So also is he entitled to interest, if be never obtained possession owing 
to the fault of the mortg|gor (p). It has, however, been held by a Full Bench of the Allah**, 
bad High Court that the mortgagee at the time of redemption cannot claim by way of 
interest the profits of the property which has not been delivered to him (9). 

Sub-section (2). — £ suit undo* sec. 68 is not a suit on the mortgage. A suit on 
the mortgage is a suit under sec. 67 while in a suit under sec. 68 tho only decree that 
oan be passed is a decree for mctiey (r). A usufructuary mortgagee who has been dis- 
possessed has no remedy either by foreclosure or by Halo but can only be given a simple 
, money decree (*). He may also sue for possession but he cannot sue for salo. This is 
because there is no personal covenant in a pure usufructuary mortgage. But if there is a 
persona] covenant which implies a right of sale it would seem that if tho mortgage money 
has become payable under sec. 68 the mortgagee may also undor sec. 67 sue for 
sale (<). 


The suit under sec. 68 not being a suit on tho mortgage, Order 34, rule 6, of the Coda 
of Civil Procedure does not apply. It is therefore open to the mortgagee to execute his 
decree against tho mortgagor personally while presen' ing his rights under the mortgage. 
This might be a great hardship to the mortgagor who finds himself pressed to pay while 
his property is under mortgage. To avoid thjs hardship the sub-section enacts that in 
cases where the mortgagor is not in default, t>„ in clauses (a) and (b), tho suit under 
see. 68 shall be stayed until the mortgagee has exhausted his remedy against the security 
or what remains of the security. But the mortgagee may avoid the stay order and 
proceed with the suit if he surrenders his security, for a mortgagee who abandons bis 
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security Is competent to bring a simple suit for the money advanoed by him (tt). When 
the security is released the enforcement of the money decree is no hardship on the 
mortgagor. The mortgage is then no longer subsisting and Order 34, role 14, is no bar 
to the sale of the mortgaged property in execution of the decree (t>). 

In oases under clause (c) the mortgagor is in de&ult and is not entitled to 
this protection. Thus if the mortgagor in possession commits waste, the mortgagee 
would be entitled to sue for the mortgage money while still preserving his mortgage 
rights. He would not however be able to sell the mortgaged' property in execution of 
the decree under sec. 68 by reason of Order 34, rule 14. But if there were a personal 
covenant in the mortgage which implied a right of sale, it would seem that the mortgagee 
might sue both under sec. 68 and under sec. 67 to recover the mortgage money and to 
realize the security. This was so decided by the Privy Council in the case of a simple 
mortgage usufructuary in Nannngh Pariah v. Mohammad Yaqvb (u>). 



In oases under clause (4r) the mortgage is usufructuary and there is no question of 
realizing the security, for a usufructuary mortgagee is not entitled to a decree either for 
foreclosure or for sale. Ho would sue on title to recover possession ( x) f and in such a suit 
no question as to the amount due on the mortgage would arise (y). But he would also 
have a right to sue for tho mortgage money under sec. 68 (d)t. This right is supple- 
mental so that he can file a suit in the alternative for recovery of possession or for 
the mortgage money (z). If the decree were for the mortgage money, he oould not bring 
the mortgaged property to sale (a) except in exeot&ion of the decree for costs, for that 
part of the decree would not be under the mortgage and Order $4, rule 14, would not be 
applicable to it (6). * 


Abandon his security.— These words refer to the whole of the security. An 
abandonment of part of the security would be insufficient; for in that case the 
mortgage as to the remainder would subsist and Order 34, rule 14, would be a bar to 
its sale. Again a release of part of the security would be inadequate relief to the 
mortgagor, for its effect would only be to increase the burden on the rest of the 
property. On the other hand if part of the security has ceased to exist a release of the 
remainder would be sufficient. This was recognized in a Calcutta case (c) under Order 
34, rule 6. 


(1) Notwithstanding anything contained in the 
Trustees' and Mortgagees' Powers Act, 1866 
mi. when a mortgagee, or any person acting on his 
£ behalf, shall, subject to the provisions of this 

section, have power to sell or concur in selling the mortgaged 


Power 

valid. 


■} 


(u) Durga Charon v. Ambica Charan (1927) 54 
Cal. 424, 429-430, 101 1.C. 130, ('27) A.C. 
393 \ Sarajbala v. Kamini Kumar (1926) 
43 Cal. L.J. 142, 94 I.C. 811, (’20) A.C. 
965. 

(») Chedi Lai v. SaadeU-un-nista (1917) 39 All. 
36, 86 I.C. 907; Oanesh Singh v. Debi 
Singh (1910) 32 All. 877, 6 I.C. 419; 
Tamukh Red v. Sri Oopal (1921) 43 Ail. 
677, 63 I.C. 445, (’21) A.A. 181 ; Suraj 
• Narain v. Jagbtii Shukul (1920) 42 AU. 
666, 67 I.C. 14 ; Gomatht Ammal v. 

759^)£m * 1*7 * Ud ‘ LJ ' 160, 62 LC * 


( 2 ) Kalka Singh 
218 


97 dlstinguiahing 56 IJL 299, tupra. 

(y) Fatal Din v. MWta Singh (1933) 146 I.C* 

182, (’33) A.I. 193. 

(z) Linga Reddi v. Soma I ion (1891) 17 Mad. 

469 ; Arunachakm CheUi v. dyyavayyan 
(1898) 21 Had. 476. 

(a) Madho Prasad v. Dzbi Dial (1891) AU. W.N. 

168; Kadma v. Muhammad AH (1919) 
41 All. 899,501.0.184. 

(b) Baribant t Red v. Sri Nival (1918) 85 All. 

618,201.0. 896. * 

(e) Chand MM v. Ban Rzhart (1924) 50 Oil. 
718, 74 I.C. 102,(’24) A.C. 209. 
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property, or any part thereof, in default of payment of the &flt 
mortgage-money, without the intervention of the Court, in 
the following cases and in no others, namely : — 

(a) where the mortgage is an English mortgage, and 
neither the mortgagor nor the mortgagee is a Hindu, 
Muhammadan or Buddhist or a member of any 
other race, sect, tribe or class from time to time 
specified in this behalf by the Provincial Government 

* in the official Gazette ; 

(b) where a power of sale without the intervention of the 
Court is expressly conferred on the mortgagee by the 
mortgage-deed and the mortgagee is the Crown ; 

(c) where a jpower of sale without the, intervention of the 
Court is expressly conferred on the mortgagee by the 
mortgage-deed and the mortgaged property or any 
part thereof was, »on the date of the execution of the 
mortgage-keed, situate within the towns of Calcutta, 

Madras, Bomba^ or in any other town or area which 
the Provincial Government may, by notification in 
the official Gazette, specify in this behalf. 

(2) No such power shall be exercised unless and until— 

(a) notice in writing requiring payment of the principal 
money has been served on the mortgagor, or on one of 
several mortgagors, and default has been made in 
payment of 'the principal money, or of part thereof, 
for three months after siifeh service ; or 

(b) some interest under the mortgage amounting lit 
least to five hundred rupees is in arrear and unpaid 
for three months after becoming due. 

(3) When a sale has been made in professed exercise of 
such a power, the title of the purchaser shall not be impeachable 
on the ground that no case had arisen to authorise the sale, or 
that dife notice was not given, or that the power was otherwise 
improperly or irregularly exercised ; but any person damnified 
by an unauthorised or improper or irregular exercise of the 
power shall have his remedy in damages again^ the person 
exercising the power. 
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&tt (4) The money which is received by the mortgagee, 

arising from the sale, after discharge of prior incumbrances, 
if any, to which the sale is not made subject, or after 
payment into Court under section 57 of a sum to meet any 
prior incumbrance, shall, in the absence of a contract to the 
contrary, be held by him in trust to be applied by him, first, 
in payment of all costs, charges and expenses properly incurred 
by him as incident to the sale or any attempted sale ; and, 
secondly, in discharge of the mortgage-money and costs and 
other money, if any, due under the mortgage ; and the residue 
of the money so received shall be paid to the person entitled 
to the mortgaged property, or authorized to give receipts for 
the proceeds of the sale thereof. 

(5) Nothing in this section or in section 69 A applies to 
powers conferred before the first day of July, 1892. 

Amendments. — The seotion has been remodelled by the Amending Act 20 of 1029. 
The old seotion contained a final paragraph saving the provisions of secs. 6 to 19 of the 
Trustees* and Mortgagees* Powers Act, 1866, in their applicability to mortgages to which 
English law was applicable, to English mortgaged to which the parties were neither 
Hindus, Mahomedans, Buddhists nor members of a notified seot. This paragraph has 
been omitted and the first paragraph has been altered so as to exclude the applicability , 
of that Act : and at the same time to imply in English mortgages between the same 
parties the same power of sale as that Act implied. In clauses (b) and (c) there are 
consequential amendments showing that in the mortgages there referred to, the power 
of sale must, as before, be express. The words “ on the date of the execution of the 
mortgage deed ** and “ area ” have been inserted in clause (c) to make it more explicit. 

Amendments whether retrospective.— S. 63 of the Amending Act 20 of 1929 
expressly enacts that the amendments made in this section shall not have retrospective 
effect. 

Trustees’ and Mortgagees’ Powers Act, 1866.— As regards English mortgages, 
there were two enactments runing side by side after the Transfer of Property Act, 
1882, one the Trustees* and Mortgagees* Powers Act, 1866, and the other seo. 69 of the 
Transfer of Property Act. The old seotion 69 applied to English mortgages in whioh the 
power of sale was expressed. The Act of 1866 applied to English mortgages in which 
the power of sale was implied. The procedure under the Act of 1866 was different and 
in some respects defective, for under that Act, if the interest was payable half-yearly, 
the power of sale could not be exercised till eighteen months after the date of the 
security. Further, there was no provision in that Act for the protection of the purchaser 
in the oase of an improper exercise of the power after notice had been given. 
The effect of the amendment is to supersede the Act of 1866 as regards mortgaged executed 
after the amendment (d) and the scheme of the present section is to imply a power of sale 
in Efrglfah mortgages in whioh the parties are not Hindus, Mahomedans, Buddhists or 
members of a notified olass and whether the power of sale is expressed or implied the 

procedure for its pqforoement is under the section. 

* ..... — — . — — ■* 

(d) Cohtn if. Baidyamtk (1936) 40 C.W.X. 1270, (1938) A.C. 607. 
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Expressly conferred. — The power of sale in els. (b) and (c) must be expressed. 
A provision in a mortgage deed that the mortgagee should “ have all the rights, powers, 
remedies and privileges conferred upon a mortgagee by Act 4 of 1882 ” does not oonfer 
an express power of sale under this section (e). 


Powdr of sale without intervention of the Court. — The power of sale referred 
to in this section is a power of sale without the intervention of the Court and is distinct 
from the power of a simple mortgagee to cause the mortgaged property to be sold, «.e 
under seo. 67, by deoreo of the Court (/). It refers to a clause expressly inoluded in a 
mortgage (g). Before the Act it was a moot point whether a mortgagee oould exercise a 
power of sale without the intervention of the Court. Such a power is in England 
incident to all mortgages by deed, and was usually inserted in India when the 
parties were English ; but it was not suited to social conditions in the mofussil . 
A case which reached the Privy Council was decided on the ground that the power of sale 
given for default of payment of interest was void as a penalty (A). Tho decisions in the 
Indian High Courts were inconsistent. Calcutta in some yrly cases (») treated it as 
invalid and opposed to the spirit of the old Regulations, but afterwards seemed to 
incline in its favour (j). Molvill, «T., in a Bombay case (k) condemned tho impolicy of 
placing such a weapon in the bands of mofussil money-lenders ; but in a later case the 
same Judge treated the power as valid (l) because tho parties were resident in Bombay, 
carrying on their businoss through Bombay solicitors and tho instrument of mortgage 
was a regular and formal deed in English form showing that they had intended tS contract 
with reference to English law. The Legislature aoting on the opinion expressed by Molvill, 
J., in tho earlier case hah placed strict limitation on the exercise of tho power of sale 
without the intervention of the C^urt. But these restrictions do not apply in parts of 
India to which the Act has not been applied and the Judicial Committee in Kanhaya 
Lai v. National Bank of India (m) upheld a power of sale in a mortgage executed in 
the Punjab. 

The power of sale cannot be exercised except in throe cases : (a) when tho mortgage 
is an English mortgago and tho parties are not Hindus, Mohomoda ns, Buddhists or 
members of a notified class ; or (b) when tho mortgagee is tho Secretary of State for 
India and the deed confers an express power of sale; or (e) when the mortgaged 
property is situate in one of the towns specified and tho deed contains an oxpross power of 
sale. Tho District of Mahim, within the local limits of the original jurisdiction of the High 
Court of Bombay, has been held to be within tho town of Bombay for the purposes of 
this section (a). The towns of Bandra, Kurla and Ghat Koper-Kirol in the Bombay 
Suburban District have been notified under otfuse («) in tho Gazette of India (o). The 
situation of tho property is immaterial in cases (a) and (b). A power of sale without 
the intervention of the Court does not affect the mortgagee's ordinary right of realization 
by suit (p). • 

Who may exercl86 the power.— The statutory power in England is exercisable 
by the person for the time being entitled to the mortgage money (</). Tho present 


(«) 


if) 

i9) 

(A) 


Mai a pros ad Upadhya v. Kunnon Deri ( 1028) 
* Bang. 184, 185, 110 I.C. 60S, ('2*) A.ti. 
128. 

Kuhan Lai v. Ganga Ram (1800) 13 All. 28. 
Afi droj v. Namumal (1042) A.B. 46, (1042) 
Bos. 83, 43 Bom. L.B. 800, 108 l.C. 646. 
Vencatavaeada v. Venkata (1875) 23 W.B. 
01 P.C. 


(i) Bhowum Chum v. Jykishm (1847) 8.D.A. 
854 ; Doucett ▼. Win (1865/ 2 Ind. Jur. 
(]f.S.) 28. 

(f) BahnaomuUy v. Prem Chand (1870) 23 W.B. 
• on 


(*) £mh$mm v. Bhavanji (1871) 8 Bom. H.C. 
142, 146 A.C.J. 


(/) Jcujjivan v. Shridhar (1878) 2 Bom. 252 
Pitamber v. Vanmali (1878) 2 Bom. I 
(mortgage In Bnglleb form and the 
mortgage* a London Company); cf. 
ffhota Nath v. Ananda Penhad (1886) 1 
Jioulnoit 07. 

(m) (1023) 4 Lab. 284, 50 1.A. 162, 171, 76 IX\ 7, 
(*23) A. PC. 114. 

(a) Trimbak Gangadhae v. Bhagwmd St 0800) 
23 Bom. 348. 

(o) Gazette of India, 1024, Part 1, p. 1064. 

(p) Gotentean Byeaek v. Anatom (1874) ft 


(ff) 


Conveyancing Act, 1881, s. 21 (4) ; Law Of 
Property Apt, 1026, a. 106 (1). 
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section only refers to the mortgagee, but this includes the assignee of the mortgagee — 
see note to sec. 59A. In a Madras case (r) the mortgage deed provided for the exercise 
of the power of sale by the mortgagee or his assignee and it was held that it could be 
exercised by a sub-mortgagee of the assignee. Such power can be exercised by the seoond 
mortgagee, even if jbhe first mortgagee had not been given it («). 


The words “ any person acting on his behalf" show that the mortgage deed may 
provide for the exercise of the power of sale by an agent of the mortgagee. In an English 
ease it was held that an agent expressly authorised by the mortgagee to exercise the * 
power of sale may do so, but not if the authority is only a general authority to sell 
property and receive money (/). A power of sale to two joint mortgagees may be 
exercised by the survivor of them (u). .If the mortgagees are partners the power of sale 
must be exercised by all unless otherwise expressed in the mortgage (v). The words 
“ sell or concur in selling " refer to such a case. 

What may be sold. — The section says the mortgaged property or any part 
thereof may be sold. In England a mortgagee is not allowed to sell fixtures separately 
from the land (w) and these cases would probably be followed in India. 


Conditions Of exercise Of power.— These are specified in sub-section (2). The 
said conditions are imperative and cannot be varied even Ay agreement (x). The 
power arises when default is made in the payment of the mortgage money either of the 
principal or part of the principal or of interest amounting to at least Rs. 600. If no 
time is fixed for payment there can be no default till demand is made (y). But the 
power is not exercisable till after three months* notice in writing, if the default is in 
payment of the principal ( 2 ). No notioe is necessary when default is mode in the 
payment of interest. It is sufficient that interest amounting to at least Rs. 500 has 
been due for three months ; and in such a case the power may be exercised before • 
the expiry of the period allowed for redemption (a). These provisions as to notice 
are taken from sec. 20 of the Conveyancing Act, 1881, now sec. 103 of the 
Law of Property Act, 1926. The proviso as to interest is designed to seoure 
punctual payment during the term of the mortgage ; and it has the effect of overruling 
the Privy Council decision that a power of sale in default of payment of interest is invalid 
as a penalty (5). If the mortgagee has given three months* notice for default of principal 
and interest he cannot sell for arrears of interest before the expiry of that period (c) ; 
and if the power of sale in the mortgage deed is limited to default in payment of principal 
the mortgagee cannot sell for default in the payment of interest (d). As to principal 
a provision as to notice is necessary, for a power of sale without notice would be oppressive 
and enable the mortgagee at any time to extinguish the equity of redemption (e). The 
period of three months fixed by the Act cannot be curtailed by the terms of the deed. 
A stipulation for a period of 15 days was held in a Madras case (/) to be invalid and the 
sale in accordance therewith afforded grounds for damages. A mortgagee who has 
wrongly exercised his power of sale has no right of personal recovery of the balance of the 


(r) Ramakrishna v. Official Assi gnee (1022) 

45 Mad. 774, 60 f.G. 407, ('22) A.M. 300. 

(s) Paramanand v. Nannlat (1942) A.M. 232. - 

(t) Re Dowson v. Jenkins Contract (1004) 2 Ch. 

210 C.A. 

( u ) Bind v. Poole (1885) 1 X. & J. 383, 3 Eq. 

Eep. 440. 

(v) Warr v. Jones (1876) 24 W.E. 605. 

(m>) Re Brooke, Brooke v. Brooke (1804) 2 Ch. 
» 600 ; Re Yates , Batcheldor v. Yates (1888) 
88 Ch. D. 112 C.A. ; Southport and West 
Lancashire Banking Co . v. Thompson 
(1887) 87th. D. 64 C.A. 

(*) Babamiya v.'Jehangir (1041) A.B. 889. 
*<y) Purasamdkam v. Kud&us (1026) 04 I.C. 
860, (*26) A.M. 841 , 


( 2 ) Kamalambal v. M. Purushotam Naidn (1034) 
67 Mad. L.J. 409, 152 l.C. 437, (’34) A.M. 
644. 

(a) A.C. Kundu v. Baku U. Rukmanand (1918) 
43 I.C. 921. 

(5) Vsncatavarada v. Venkata (1875) 23 W. E. 
91 P.C. 

(c) JDoolabhdas v. Chhabildas (1899) 1 Bom. 

L. E. 278. 

(d) Jerup Teja is Co. v. Peerbhoy (1921)28 Bam. 

L. E. 1241, 64 I.C. 634, (’21) A.B. 421. 

(e) Miller v. Cook (1870) L. E. 10 Eq. 641* 

(/) Madras Deposit & Benefit Society v. 
Passanha (1888) 11 Mad. 201. 
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mortgage money (g). Notice must be served on the mortgagor or if there are several 
mortgagors notice on one is sufficient. This is also the case in sec. SO (1) of the Cos* 
veyancing Act, 1881, and sec. 103 (i) of the Law of Property Act, 1 925. If the mortgagor 
has transferred his interest, either to a purchaser or to a subsequent mortgagee, and tho 
mortgagee is aware of it, he should give notice to tho transferee ; but not if the transfer 
has taken place after the mortgagee has already given notice to the mortgagor (k). A 
long delay in selling after the expiry of the period of the notice docs not make a fresh 
notice necessary (i). No form of notice is proscribed. It is sufficient that the notice 
gives the mortgagor the prescribed period of warning (j). Service of notice would bo 
in accordance with section 102. 

Instalments . — If the mortgage money is payable by instalments, the power of sale is 
exercisable when an instalment of the mortgage money has become due (I). 




Restraint on exercise Of the power. — An injunction will not issue restraining 
the mortgagee from exercising his power of sale Iwcausc tljg amount is in dispute (/)» 
Tho law in England is that tho mortgagee cannot be restrained from exorcising his 
power of sale by tho mortgagor filing a suit for redemption (m). But lie will be restrained 
if tho mortgagor pays the amount claimed into Court (n), or if the mortgagee denies ih® 
title of a puisne encumbamcer who has offered to redeem (w). The same rule was adopted 
by tho Bombay High Court in Jagijivan v. Shridhar (/#), whore the Court said that ** tho 
owner of tho equity of redemption can only stay the sale pendente hte by jwying tho 
amount due into Court, or by giving prima facie evidence that the jxiwer of wile is being 
exercised in a fraudulent* or improper manner, contrary to the terms of the mortgage. 
An injunction was refused in Muychcrji v. Noor Mahomedblwy (</), whore the mortgagor 
had filed a suit for redemption and the mortgage deed contained the clause usually found 
in English mortgages that the mortgagor’s remedy for any impropriety or irregularity 
should be in damages, and the Court cited Prichard v. If ilson (r). Iheso cases wore not 
decided under the Transfer of Property Act. A Almiras case (•**). decided under tho 
Act, holds that a power of sale is not subject to tho rule of l is pendens enacted in sec. 52. 
The Court said that the mortgagor who has given an express power of sale cannot by 
starting a suit — perhaps a perfectly hopeless suit — for redemption derogate from that 
which he has in express terms conferred upon the mortgagee by the instrument, namely, a 
power of sale, and to hold otherwise would be simply to tear up the instrument which 
contains the contract agreed upon by the parties. Nor can the mortgagor defeat the 
power of sale by setting up a prior mortgage which he has paid off as a shield against 
the puisne mortgagee exercising the power (A). A mortgagor, however, may obtain 
an injunction to restrain a sale if the mortgagee is acting in a fraudulent and improper 
maimer, contrary to the terms of the mortgage deed (u). 


(g) Pnresawalknm v. Kuddas (1926) 94 I. 
8*0, (*2*) A.H. 841. 

Ih) 1 funcherji Furdoonji v. JVoor Mahomed 
Bhoy (1893) 17 Bom. 711; Boole v. 
Smith (1881) 17 Oh. D. 434. 

(i) Muncherji v. So or Mahomed Bhoy , tupra. 

()) Metiers v. Brown (1863) 33 L. J. Ch. 97. 

Ik) Payne v. Cardiff Rural Council (1932) 
1K.B. 241. 


(o> 
(P) 
<«> 
( r ) 

<») 


J>. 090 (.Am Maeleod v. Jmc* 24 

Ch. I). 289 C. A.; Midraj v. Sannumol 
(1942) A.B. 40. 

Rhodes v. Rockland (1852) 10 Brav. 212. 


(1878) 2 Bom. 252. 285. 
(1893) 17 Bom. 711. 
(1864) 10 Jur. (X. 8.) 330. 


Ramakrishna v. Official Assignee (im) 
45 Mad. 774. 69 IX\ 407, ('22) A.M. 890. 


(I) Gill v* Bouton (1866) 14 W.B.C.A. (Eng.) 
490. 

(m) Adams v. .Scott (1859) 7 W. B. (Eng.) 213 ; 
1 9 Prichard v. Wilson (18*4) 10 4ur. (M.) 
330 ; Babamiya v. Jehangir (1941) A.B. 
, 839. 


(() Manjappa v. Kristmayya (1905) 29 Misd. 113. 
(u) Jerup Teja v. Peerhhoy (1921) 23 Bon* L.B. 

gagaanratigsg. 

log »n asratlmrlMd demand); BabmHn 
v7 Jthantit p»il) A.B. «M. 
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Exercise Of power. — The mortgagee was described by Lord Eldon as a trustee 
for the mortgagor of the power of sale (v) ; but this is not correct unless it refers to the 
disposal of the surplus sale proceeds. In Kennedy r. De Trafford (is) Lindley, L J., said — 
“ A mortgagee is not a trustee of a power of sale for the mortgagor at all ; his right is to 
look after himself fifst. But he is not at liberty to look after his own interests alone, and 
it is not right, or proper or legal, for him either fraudulently, or wilfully, or reoklessly, to 
sacrifice the property of the mortgagor ; that is all. ” He does not act as the agent of the 
mortgagor. He exercises his right under a totally superior claim. But a mere oontraot 
of sale does not extinguish the right of redemption (*)• The Court will not interfere if he 
exeroises the power bona fide for the purpose of realizing the security and takes reasonable 
precautions to secure a proper price (y). The mortgagee may sell by private treaty or by 
public auction and there is no need to' put up the property for sale by publio auction 
first (*). He may enter into a conditional oontract to sell on the power beooming ex- 
ercisable and can carry such contract into effect provided the prioe is then proper (a). 
But if the power is to sell by publio auction, a sale by private treaty is invalid (6). If 
the mortgagee sells by publft auction, he must give reasonable publicity to the sale and 
must not impose depreciatory conditions that are likely to deter intending purchasers (c). 
A sale will not be set aside on the ground of undervalue only (d), unless the undervalue 
is itself evidence of fraud (e). If the undervalue is due to the negligence on the part of 
the mortgagee, he is liable for the deficit on taking accounts (/). A promise by a mortgagee, 
unsupported by consideration, not to exercise his power of sale for a few dayB does not 
fall within sec. 63 of the Indian Oontraot Act, and is therefore not a binding waiver of 
the right (g). * r 

Who may purchase. — The mortgagee may not buy the property either himself 
or with others or by an agent — for a man cannot sell to himself (A). So a sale by a mort- 
gagee building society to its secretary (t) or other officer oonoeraed in the conduct of* 
the sale ( j) is void. Such a transaction is not a valid exercise of the power of sale and 
does not prevent the mortgagor from redeeming ( k ), unless he has assented to the 
purchase (/). But a Bale by a mortgagee to a oompany of which he is a shareholder is 
not necessarily invalid (m). And a puisne mortgagee may purchase, for heis in the same 
position as a stranger (n). 


(«) Downes v. Graztbrook (1817) 8 Mer. 200. 

(w) (180ft) 1 Ch. 762, 772 ; ChabUdas v. Dayal 

(1903) 5 Bom. L. B. 247 on app. ft Bom. 
L. B. 657. 

(x) Abraham Ezra v. Abdul Latif (1044) A.B. 

15ft. 


(y) Jenkins Jones, supra ; Farrar v. Farrars 
l (1888) 40 Ch.D, 305 C.A. 

(z) Davey v. Durrani, Smith v. Durrani (1867) 

1 DeO, <fc J. 635, 660. 

(a) Farrar v. Farrars, supra. 

( b ) Brouard v. Dumaresque (1841) 8 Moo. 

P.C.C. 467. 


(e) ChabUdas LaUoobhai v. Dayal Mowji (1907) 
31 Bom. 666, 34 I. A. 179. 

(d) Be^mv^Maynard (1883) 81 W. B. (Eng.) 

• 

is) Warn tr v. Jacob (1882) >.0 Ch. D. 220, 224 ; 
Haddington Island Quarry Co. v. Hvson 
(1911) AT C. 722 P. 0; Piehai Modem 
i Mouther v. QfbUurbkuj Das Eushal Das A 

Sons (1088) 66 Mad. L.J. 491, 146 1.0. 
1028, (*88) A.M. 73<k 


(/) Wolff v. Vandenee (1860) 17 W. B. 647: 
National Bank of Australia v. United 
Hand in Hand Co. (1870) 4 A.G. 801. 


(g) Trimbak Gangadhar v. Bhagwandas (1809) 
23 Bom. 348. 

(6) National Bank of Australia v. United Hand 
in Band Co. (1879) 4 A.C. 891 ; Downes 
v. Graztbrook , supra: Henderson v. 
Astwood (1894) A.C. 160 P.C.; Vattabhdas 
v. Pranshankar (1928) 30 Bom. L.B. ; 
1519, 113 I. C. 313, (’29) A. B. 24 ; Be 
Bloyes Trust (1849) 1 Mac. A O. 488, 
494; B. B. Society v. Abarupanmal 
(1948) A.M. 801, (1948) 1 M. A J. 92. 


( i ) Martinson v. Clowes (1882} 21 Ch. D. 867, 

860. 

( j) Hodson v. Deans (1903) 2 Ch. 647. 

(k) Hodson v. Deans , supra. 

(0 Pumanandas Jiwandas v. Jangsabai (1886) 
10 Bom. 49. 


(m) 

<*) 


Farrar v. Pamirs (1888) 40 Ch. D. 395 C.A. 

Shaw v. Bunny (1806) 2 DeO. J. A 8m. 468 
C. A. ; Kirkwood v. Thompson (1806) 2 
DeO. J. A 8m. 018, 018 ; ParHnsqn v . 
Banbury (1800) 1 Drew, A Bm. 148 
afflrtned (1805) 2 DeO. J. A 8m. 400, 
L. B. 2 H. L. 1. 
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Effect Of sale.— The Privy Council in Rajah K Ukas s daU Bom v. Rajah Jfu m ta i AH 
Khan {©) said : M The effect of a sale under a power of sale la to destroy the equity of 
redemption in the land, and to constitute the mortgagee exercising the power a trustee 
of the surplus [sale] proceeds, after satisfying his own charge, first for the subsequent 
incumbrancers, and ultimately for the mortgagor. The estate, if purchased by a stranger 
passes into his hands free of all the incumbrances. 1 * 

The purchaser does not derive title under or through the mortgagee but acquires a 
larger estate free from inoumbranoee (p). If the mortgagor continues in possession without 
the permission of the purchaser, such possession is adverse (9). After the sale the mort- 
gagee satisfies his own charge and then holds the surplus sale proceeds as trustee. See 
note infra, “ Application of sale proceeds.** 

Protection Of purchaser. — The third sub-section protecting the title of purchasers 
is taken almost verbatim from sec. 21 (2) of the Conveyancing Act, 1881, now sec. 104 (2) 
of the Law of Property Act, 1925. No irregularity or impropriety in the exorcise of 
the power of sale affects the title of an innocent purchaser — auti it has been held that the 
purchaser gets a good title even though the mortgage had been paid off at the time of the 
sale (r). This case seems covered by the words 41 professed exercise of such a power '* 
which inolude not only a power irregularly exercised, but a want of power ; and the Madras 
High Court has said that Nothing could be clearer than the terms of the proviso which 
express an intent to protect the purchaser and to confine the remedy of the mortgagor 
to a suit for damages (*). But the expression 44 professed exercise of a power ** does not 
inolude a case where there if no express £ower of sale without the intervention of the Court 
in the mortgage (0- The purchaser is under no duty to make inquiries, but if he has 
notice of any irregularity or impropriety in the exeroise of the power of sale he is not 
protected, for he then becomes a party to the transaction impeached ( u ). So the purchaser 
is not protected if he knows that notioe had not or could not have been given (v); but 
ho is protected if he is not aware of the irregularity in the notioe (to) ; or if want of notioe 
had been waived by the mortgagor (*). 


Remedy Of the mortgagor. — Whatever irregularity may have been committed 
in the exeroise of the power of sale the mortgagor’s only remedy, in the absence of fraud, 
is in damages against the mortgagee (y). So when the mortgagee sold not only for money 
due under an English mortgage but also for money due under a subsequent equitable 
mortgage, the sale was valid and the mortgagor's only remedy was in damages against 
the mortgagee (2). But a sale will be set aside on the ground of fraud, though 
not for mere inadequacy of price (a). The mortgagor may also obtain an injunc- 
tion to stay the sale, by giving prima facie evidence that it is being conducted 
in a fraudulent or improper manner or otherwise by paying the whoio amount due into 
Court (6). m 


<«> 


(1879) 6 I. A. 146, ISO, 5 Cal. 
Purmanandas Jiwandas v. 


198, 211: 
Jan ‘ 


<P) 

(ff) 

it) 

<•) 

(*> 

<«> 


P ur m an andas Jiwandas v. J amnab of, svg fAj 


v. MowH 

(1902) 26 Bom. 82. 

ChabUdat LaUubhai v. Mowji Bayal, supra. 
Dick* V. Augcntein (1876) 8 Cfc. D. 600. 
Madras* Deposit, «Ce. v. Passanka (1888) 
11 Mad. 201. 

Mataprasad XJpadhya ▼. Rusmon Dsei (1928) 
6 Bang. 1 * 4 , 110 I.C. 698, ( a 2S) A.B. 128. 

Jenkins v. Jones (1860) S OUT. 99. 8* also 
• OkabUdas JAUcobkat v. DagaiMawH (1207) 
21 Bom. 868, *4 I. A. 179 ; Bauty v. 
Bam* (1694)1 Gh. 26 CJL 


( 9 ) SOw yn v. Graft (1888) *8 Oh.D. 272 C.A. ; 
Parkinson v. Banbury, supra, 

(it) Madras Deposit, sic. v. Pas tanka, supra, 

(t) IU Thompson v. Boil (1890) 44 Ch.J). 472. 


(y) Govimd Swami Naickar v. Pukhraj (1940) 
A.M. 908. 



(a) Warner v. Jacob (1882) 20 Cb.D. 
Haddington Island Quarry Go. v. 
(1911) AC. 722. 


(8) Bill v. Kirwood (1880) 28 W.B. (Jfam.).*S8 ; 
Hickson v. Bartow (Ifttt) 28 &1. 880 ; 
Madsod v. Jones (lfif) 24 OfcuB. *•»’ 
Jagfimn v. Shridbar (1878) ft T 


s.m 
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Application Of sole proceeds.— The fourth 8ub-fi6ction dealing with the application 
of sale proceeds is identical with sec. 21 (3) of the Conveyancing Act, 1881, now sec. JL05 
of the Law of Property Act, 1025, but for the addition of the words “ in the absence of m 
contract to the contrary." When the equity of redemption is extinguished by the sale, 
the mortgagee exercising the power of sale beoomes a trustee of the surplus sale prooeeds 
after discharging previous incumbrances, if any, to which the sale is subject. Such 
inoumbranoes may be discharged as indicated in sec. 57, and the balance is to be applied 
in payment of the costs and expenses of the sale, then in discharge of the mortgage money 
and the residue, if any, in payment to the persons entitled to the mortgaged property, t.e., 
subsequent incumbrancers, and finally to the mortgagor. As to such residue the mort- 
gagee is trustee for the mortgagor (c). The mortgagee is charged interest on this residue 
from the date of sale to date of payment to the persons interested (d). If there are subse- 
quent incumbrancers they must be paid before the mortgagor, and the mortgagee, if he 
has notice of these subsequent incumbrances, is liable to them if he pays the mortgagor (e). 

Not retrospective. — Sub-seotion (5) provides that the section is not retrospective 
and does not affect powers exercised before the first day of July 1882, when the Transfer 
of Property Act, 1882, came into force. A similar provision is enacted in sec. 2 (c) of 
the Act. Cases arising before the Act have been referred to in the note “ Power of sale 
without intervention of the Court." , 


69A. (1) A mortgagee having the right to exercise a power 
, of sale under section 69 shall, subject to the 

provisions of sub-section ( 2 ), he entitled to 
appoint , by writing signed by him or on his behalf, a receiver 
of the income of the mortgaged property or any part thereof. 

( 2 ) Any person who has been named in the mortgage-deed 
and is willing and able to act as receiver may be appointed by the 
mortgagee. 


If no person has been so named, or if all persons named 
are unable or unwilling to act, or are dead, the mortgagee may 
appoint any person to whose appointment the mortgagor agrees ; 
failing such agreement, the 'mortgagee shall be entitled to apply 
to the Court for the appointment of a receiver, and any person 


by the mortgagee. 


A receiver may at any time be removed by writing signed 
by or on behalf of the mortgagee and the mortgagor, or by the Court 
on application made by either party and on due cause shown. 


A vacancy in the office of receiver may be filed in accordance 
with the provisions of this subsection. 


(e) Rajah Kjehmdatt Ram v. Rajah Jtfnmfri AU 
(1880) 6 Cal. 188, 8 LA. 146 ; Pfefct 
Vadkiydr'v. Smm$ary of Stale (1817) 40 
Had. 707, 88 LO. 880. 


(<Q Eaji Abdul Rahman Y. Eaji Soar Mohamad 
0882) 10 Bom. 141. 

(a) We* London Commercial Bonk v. -Kdtouxt 
- - ^ ^ (1886) 28 


OlD. 864. 
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, A receiver appointed, under the powers conferred by 
this section, shall be deemed to be the agent of the mortgagor ; and 
the mortgagor shall be solely responsible for the receiver’s acts 
or default , unless the mortgage-deed otherwise provides or unless 
such acts or defaults are due to the improper intervention of the 
mortgagee. 

(4) The receiver shall have power to demand and recover 
all the income of which he is appointed receiver, by suit, execution 
or otherwise, in the name either of the mortgagor or of the mortgagee 
to the full extent of the interest which the mortgagor could dispose 
of, and to give valid receipts accordingly for the same, and to 
exercise any powers which may have been delegated to him by the 
mortgagee in accordance with tlie provisions of this section. 

(5) A person paying money to the receiver shall not be 

concerned to inquire if the appointment of the receiver was valid 
or not. # • 

(6) The receiver shall be entitled to retain out o f any money 
received by him, for his remuneration, and in sat isfaction of all 
hosts, charges and expenses incurred by him as receiver, a com- 
mission at such rate not exceeding jive per cent, on the gross amount 
of all money received as is specified in his appointment, and , 
if no rate is so specified, then at the rate of five per cent, on that 
gross amount, or at such other rale as the Court thinks fit to allow, 
on application made by him for that purjme. 

(7) The receiver shall, if so directed in writing by the 
mortgagee, insure to the extent, if "any, to which the mortgagee 
might have insured, and keep insured against loss or damage 
by fire, out of the money received by him, the mortgaged property 
or any part thereof being of an insurable nature. 

(8) Subject to the provisions of this Act as to the application 
of insurance money, the receiver snail apply all money received 
by him as follows, namely : — 

(i) fn discharge of all rents, taxes , land revenue, rates and 
outgoings whatever affecting the mortgaged property ; . 

(ii) in keeping down aU annual sums or other •payments , 
and the interest on all principal sums, hating priority 
to the mortgage in right whereof he is receiver ; 
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&f§A (iii) in payment of his commission , and of the premiums on 
fire, life or other insurances, if any, properly payable 
under the mortgage-deed or under this Act, and the cost 
of executing necessary or proper repairs directed in 
writing by the mortgagee ; 

(iv) in payment of the interest falling due’ under the mortgage ; 

(v) in or towards discharge of the principal money, if so 
directed in writing by the mortgagee ; 

and shall pay the residue, if any, of the money received by him 
to the person who, but for the possession of the receiver, would 
have been entitled to receive the income of which he is appointed 
receiver, or who is otherwise entitled to the mortgaged property. 

(9) The provisions of sub-section (1) apply only if and as 
far as a contrary intention is not expressed in the mortgage-deed ; 
and the provisions of sub-section % (3) to (8) inclusive may 
be varied or extended by the mortgage-deed, and, as so varied or 
extended, shall, as far as may be, operate in like manner and with 
all the like incidents, effects and consequences, as if such variations 
or extensions were contained in the said sub-sections. 

(10) Application may be made, without the institution 
of a suit, to the Court for its opinion, advise or direction on any 
present question respecting the management or administration 
of the mortgaged property, other than questions of difficulty or 
importance not proper in the opinion of the Court for summary 
disposal. A copy of such application shall be served upon, and 
the hearing thereof may be attended by, such of the persons interested 
in the application as the Court may think fit. 

* The costs of every application under this sub-section shad 
be in the discretion of the Court. 

(11) In this section, “ the Court ” means the Court which 
would have jurisdiction in a suit to enforce the mortgage. 

New Section. — This section k new and was inserted by the Amending Act 20 of 1929. 

Receiver.— A mortgagee in possession is responsible for prudent management and 
is liable to be called upon to aooount on the footing of wilful default (/). To avoid this 
liability and a£ the same timeto preserve the advantages of possession, the practice grew 
up in England qjb^irst to provide for the appointment of a reoeiver by the mortgagoc; and' 
* then for the deed to provide for the appointment of a receiver by the mortgagee on behalf 

_ ~ if) iiaymr v. Murray (1878) 8 Cfc. D. 424, sees. » <t£° 
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of the mortgagor, so that the receiver was the agent of the mortgagor ( 9 ). This practice 
became so prevalent that it was recognised in Lord Cranworth’a Act (A) which implied 
in the mortgage a power to the mortgagee to appoint a reoeiver exercisable in the same 
events as the power of sale. The power is similarly implied in the Conveyancing Act, 
1881 (i), and the Law of Property Aot, 1925 (j), but it is more extensive, for while the 
reoeiver in Lord Cranworth’s Act is reoeiver of the rents and profits, in the later Acts he 
is reoeiver of the income generally. 


The Trustees' and Mortgagees' Powers Act, 1880, in sec. 6 reproduced tho provisions 
of Lord Cran worth's Aot as to the implied power to appoint a receiver of the rents and 
profits. But as the Aot of 1886 in its application to mortgages executed after the amend* 
ment of the Transfer of Property Act is virtually repealed, provision has been made in this 
section for the power of the mortgagee to appoint a receiver. Tho power is, however, mors 
extensive than that in the Trustees* and Mortgagees' Powers Aot, I860, for — 

( 1 ) the receiver is of the income generally and not only^f rents and profits. 

( 2 ) the power is implied not only in English mortgages, but in the mortgages referred 

to in sec. 69 (1) (b) and (c) where there is an express power of sale. 

With some slight variatidhs, which will be noticed, the section closely follows sec. 109 
of the Law of Property Act, 1925. 


Exercise Of the power. — The mortgagee cannot appoint a receiver until the 
power of sale is exercisable? under sec. 69 (2). In ease of default of payment of principal 
the mortgagee would therefore hage to wait until three months after service of notioo. 
There is no such restriction as to notice in Lord Cran worth’s Act nor in the Trustees* 
and Mortgagees* Powers Aot, 1866. The power conferred by this section may bo exercised 
£ven after the mortgagee has gone into possession ( k ). A reoeiver is not generally appointed 
by the Court under such a clause in the mortgage decree after the final decree has been 
made (l). 


Who may be appointed. — Under sub-section (2) the pemon, if any, named in tho 
mortgage deed must be appointed, and failing that, the appointment must be made by 
the consent of tho mortgagor and the mortgagee. In either ease tho appointment must 
be made in writing signed by the mortgagee. But if the parties do not agree the mort- 
gagee has liberty to apply to the Court in a summary proceeding to make the appoint- 
ment. A reoeiver can be removed from office by the consent of the mortgagor and mort- 
gagee expressed in writing and signed by both, c ft failing such consent, by the Court on 
application by either party. The provision for an application to the Court either for the 
appointment or the removal of the reoeiver is novel. Under the Law of Property Aot, 
1925, the mortgagee is entitled, subject to the provisions of the deed, to appoint such 
pemon as he thinks fit. Under Lord Cranwortb's Aot and the Trustees* and Mortgagees* 
Powers Act, 1866, the mortgagee must appoint the person named in the deed, and if no 
sueh person is named, he must require the mortgagor to appoint, and he may make the 
appointment only on the latter’s default. 


Position of receiver.— As in the English Statutes and in the Trustees* and 
Mortgagees' Powers Act, 1866, the reoeiver is by clause ( 8 ), deemed to be the agent of 
the mortgager and the mortgagor is solely responsible for his acts end defaults, unless 
the mortgage deed otherwise provides (m). Bnt the reoeiver is not accountable to the 


(f) Gstftatt r. Getting (1896) 1Q.B.660, d72 OA. 

(A) peT A*. ISIOftS 4 S4 

-VI*., «. 146), •>. fl. IT, SO. 

(I) «*4SVfet.,e.4l,S.l»a)<lll). 

U) 16 Gee, V., c. SO, ». 101 (1) (lit). 


(«•) Mali M v. Th* JMm% Ma t * mm mi 


S.M 
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SL fVA mortgagor but to the mortgagee («). The agency may be modified by the tennis of the 
deed (o). Under the Act the mortgagee has no liability for the reoeiver, and this Is the 
advantage the mortgagee gains by appointing a receiver instead of taking possession (p). 
Payment by the receiver of part of the debt saves the bar of limitation (g). 

Power as to income. — The reoeiver is appointed of the inoome of the mortgaged 
property and under sub-section (4) he has full powers of reoovery in the name of either 
the mortgagor or the mortgagee and to give effectual receipts. Under sub-section (5) 
a person paying money to him is not concerned to inquire into the validity of this 
appointment. A reoeiver appointed by debenture holders is entitled to possession 
as against the liquidator (r). 

Remuneration. — The rate of remuneration is fixed in sub-section (6). Unless a 
lower rate is specified in the deed, it is five per cent, on the gross collections. But the 
Court may allow a higher rate. This is the same as in sec. 109 (6) of the Law of 
Property Act, 1925. The Trustees’ and Mortgagees' Powers Act, 1866, also provided 
for five per cent., but without a power in the Court to increase the rate. This remunera- 
tion covers all costs, charges and expenses incurred by him as receiver. 

t 

Powers as to application Of income. — Under sub-sections (7) and (8) the receiver 
has power to insure the property against fire, and to execute necessary and proper repairs 
but only when direoted to do so in writing by V*© mortgagee. Repairs done without 
written authority by a receiver cannot be included in the mortgagee’s account (&). Any 
insurance money that the receiver may receive he mus^ apply in accordance with sec. 76 (f) 
either in reinstating the property or in reduction of the mortgage debt. Other moneys 
received he must apply aB directed in Bub-section (8). These two sub-sections are copies 
of sub-seotions (7) and (8) of sec. 109 of the Law of Property Act, 1926. In the 
Trustees' and Mortgagees' Powers Act, 1866, there was no provision for the receiver 
spending money on repairs. 

Contract to the contrary. — Under sub-section (9) the power to appoint a receiver 
and the exercise of powers by the receiver are subject to the terms of the deed of mortgage. 
The deed may either restriot or extend these powers and the powers so restricted or 
extended operate as statutory powers under the Aot. 

Right to apply. — The provisions of sub-section ( 10) are new. They give the parties 
the same right to apply for directions on present questions of management or 
administration as a trustee has under sec. 34 of the Indian Trusts Act, 1882. The 
reoeiver has no doubt a right to apply under this section. 

« 

The Court. — In oases governed by the Code of Civil Procedure the Court having 
jurisdiction in a suit to enforce the mortgage is the Court within whose limits the mort- 
gaged property or any portion of the mortgaged property is situate — sec. 17, Code of 
Civil Procedure, 1908. As to the High Courts of Calcutta, Madras and Bombay, see 
oL 12 of the Letters Patent of those Courts. 


Receiver after 8nit filed. — In England the power of the Court to appoint a 
reoeiver after the filing of a suit was originally limited to the oases of equitable mortgagees 


(«i Cohen v. Bindyanath (1088) A.C. 607, 177 
I.C. 327, 40 Owl?. 1270. 

(o) Richard* vTSiddermintter Ovenem, Rieharde 
v. Riddermimter Corporation (1806) 2 
Ch. 212, 220. 

if) Mown v. Wmtoby (1886) 82 Ch. D. 206. 


(?) Re Hate, Liltey v. Food (1800) 2 Ch. 107 
C.A. 

(r) Re Henry Pound , Son and Bvtckimt (1880) 
42 Ch, D. 402 C. A.: Re Joehua SteM* 
Ltd., Barney v. Joikm Stubbe (1891) 
1 Ch. 475 C. A. 

(#) White v. Motealfiim) 2 Ch. 567, 
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who wan not entitled to take poeaeenon. But since the Jadiostare Act of 1873 the Court 
on appoint a meaner in the cam of a legal mortgage (I). Under Order 40, mb 1, of the «M»H 
Code of Civil Procedure the Court may appoint a reoeiver if it appeal* just and conve- 
nient. The Court has power under that rule to appoint a receiver in the oaae of an Rupiah 
mortgage if the property is in jeopardy (to), or insufficient to pay the inoumbranoes (*), 
or if the interest is in arrears (to). The B&me has been held as to a mortgage by deposit 
of title deeds (x). A simple mortgagee is entitled to obtain the appointment of a receiver 
if the circumstances of the case justify it, and is not disentitled merely because the 
personal remedy does not subsist (y). But a simple mortgagee has no oharge on the 
rents and profits in the hands of the receiver so as to have preference over the Crown 
debts (s). - A reoeiver appointed in a mortgagee's suit is entitled to apply to the Court for 
direction as to the management of the mortgaged property, e,g. t as to its insurance. But 
the Court will not give directions on any collateral matter such as an agreement by an 
insurance company to pay the mortgagor a commission (a). A receiver, appointed under 0. 

40, r. 1, is an offioer of the Court, and holds the property for the benefit of all parties, and 
is not the agent of the mortgagor. His appointment is prim^facie for the benefit of the 
mortgagee, and if the mortgagor beoomes insolvent, the Official Assignee cannot claim the 
profits in the hands of the receiver in preference to the mortgagee (b ) ; nor can the receiver 
be removed by the Insolvency Court (c). Again if after the appointment of a 
receiver the mortgagor'} interest is attached and sold in execution of a money 
decree, the purchaser is not entitled to the income of the property realised by the 
receiver before the sale (d). If a mortgagee’s receiver of the income appointed under 
this section before suit y also appointed receiver of the property by the Court, he 
beoomes an officer of the Court and ceases to be the agent of the mortgagor (e). 

e 

70. If, after the date of a mortgage, any accession is 
• made to the mortgaged property, the 

property^ 011 t0 niort «* ?ed mortgagee, in the absence of a contract to 
the contrary, shall, for the purposes of the 
security, be entitled to such accession. 


Illustrations, 

(a) A mortgages to B a certain field bordering on a river, 
by alluvion, 


The field ia inc r ease d 
For the purposes of bis security, B is entitled to the increase. 


<0 


<«) 

<*) 

<w) 

(a) 

<») 


Pratchett v. />***< 1924) lCh.280; Jaikieson- 
das Oangadas v. Zenabai (1490) 14 Bom. 
431 ; Ghanaihyam v. Gokmda (1902) 7 Cal. 
W. N. 462 ; Hamuhwar Singh v. Chmi 
1*1 (1920) 47 Cal. 418, 66 l.C. 839. 

Ghana* ftyatn v, Gobinda , tupra; WeatheraU 
v. Eastern Mortgagee %dgency Co, (1911) 
13 Cal. L. J. 496, 9 l.C. 986. 

Ramtihwar Singh v. Chmi Lai, tupra ; 
Khubeurat Kuer ▼. Saroda (1911) 16 Cal. 
W.N. 126, 12 l.C. 166. 

Khubeurat Kuer v. Saroda , supra. 

Ram Kumar v. Chartered Bank (1926) 41 
Cal. L. J. 208, 87 1. C. 376, ('26) 1. C. 


449, (‘83) 


v. Bamaeamt (1938) 

916, 66 Mad. L.J. 222, 146 l.C. 

A. M. 670: revwatng « 

660. (*89) AM. 447 and 
NrUnaha Charm Bandy v 

53 iVffifAhL 

M jL B. B. Hi (1M» U* 1C. 7U. 


(*) 


(O) 


<*) 


it) 


id) 




(1039) A.K. 321 (F.B.); Damodar v. 
Hadhakai (1939) A.B. 64, (1930) Bom. 
82. 40 Bora. L.B. 1266, 179 l.C. 821. 

Sambaeiva CheUiar v. Secretary of State 
^940^ A^M. 708, (1940) 1 M.L.J. 429, 5} 

J. C. Galstam v. Prudential Insurance Co. 
(1932) 64 Cal. L. J. 666, 187 1. 0. 628, 
(*32) A.C. 866. 

Ramethwar Singh v. Chmi Lai, tupra; 
Maharaja of Pilhapuram v. Gokuldoet 
(1981) 64 Mad. 666, 188 l.C. 504, (*81) A.M. 
626 ; Official Assignee v. Punjab National 
Bank (1982) 26 S'ZjL. 61, 187 l.C. 888, 


£2 


A.B. 82 ; In re. Imperial Bank 
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197, 


(1940) A.C. 429, (1940) 1 Cal. 

191 l.C. 667. 

Nrishinha Kumar Sinha v. Bek Pro te mnm 
MukherH (1986) 68 Cal. 488, 89 Qsl. WOT. 
884, 167 l.C. 140, ('86) A. C. 480, 

Ponnu CheUiar v. Samkas tk a Ayuar <198ft 
66 Mad. 646. 61 MaiL L. J. kSTlil iK 
372, T88) A.M. 2ftT* * 

Band v. Bio* (1901) 201.781,781 OJL 
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(b) A mortgages a certain plot of building land to B and afterward* erect* a bouse 
on the plot. For the purposes of his security B is entitled to the house as well as the plot. 


Accessions. — Sec. 70 refers to the mortgagee's right to accessions to the mortgaged 
property and is therefore the converse of sec. 63 which deals with the mortgagor’s rights to 
a co eerion s . As regards natural accessions it is the corollary to sec. 63, for such accessions 
are incorporated in the mortgaged property, form part of the mortgagee's security, and 
revert to the mortgagor on redemption (/). As regards acquired accessions, the mortgagor 
is not always bound to incur the expense of redeeming them, if they have been acquired 
by the mortgagee— sec. 63. But no such distinction is neoessary in regard to the mort- 
gagee's rights, for the mortgagee is entitled to treat aoquired accessions as part of his 
seourity and to enforce his lien upon them, if they have been acquired by the mortgagor, 
and a fortiori if they have been acquired by himself. Thus, if the mortgagor builds on the 
property mortgaged, the buildings form part of the mortgagee's security (g). So also land 
formed by alluvion or deluvion (h). Machinery fixed by bolts and nuts to* the concrete 
floor of a building is an accession to which the mortgagee is entitled (*). So also an electric 
installation set up by the mortgagor in a mortgaged factory ( j). But this would be a question 
of fact in each oase(fc). In Nannu Mai v. Ram Chander (l) the auction purchasers at a 
prior mortgagee's sale removed a shed and built a small house on the land mortgaged. A 
puisne mortgagee who had not been made a party sued to enfftroe his mortgage, and was 
entitled to have the house sold as an accession to the property mortgaged. So also, if 
the mortgagee buys Government trees standing on the mortgaged land they form part of 
his security (m). If, after the mortgage, the mortgagor sells a plot of the land mortgaged 
to the mortgagee and then buys it back, the plot is again subject to the mortgage (n). 
The section is not limited to physical accretions or additions, for an increase of interest 
or enlargement of the estate is also an accession. So when the mortgagor of a chuck 
acquires the shikmi interest in the chuck that interest is an accession to the security 
and passes with it to the purchaser at a sale in execution of the mortgage decree (o). If 
a puisne mortgagee acquires an occupancy right by surrender from the mortgagor, such 
right is in an accession to the mortgaged property and enures for the benefit of the mort- 
gagee^). If land which is khudkast when mortgaged is settled as sir land the accrual 
of sir rights is an aooession to which the mortgagee is entitled ; but after foreclosure the 
mortgagor is entitled, under sec. 49 of the Central Provisions Tenancy Aot, 1920, to 
remain in possession as an occupancy tenant (q). And if the mortgagor discharges a 
prior enoumbranoe existing at the date of the mortgage the increase in value of the 
estate is for the benefit of the mortgagee (r). Again, when a mortgagee who has 
mortgaged his rights to a sub-mortgagee acquires the equity of redemption such 
acquisition enures for the benefit of the sub-mortgagee (*). In a Madras case ( t ) 
the mortgage decree was against a Mahomedan lady and her eldest son. 
Subsequently their shares were increased by the death of another son who was 


Ganpatii v. Saadat AH (1660) 2 All. 767. 
Krishna Gopal v. Miller (1902) 29 Cal. 603 ; 
Madeod v. Kissan (1906) 80 Bom. 260, 
262, citing Southport and West Lancashire 




anting Co . v. Thompson (1867) 37 Ch. 
D. 64; Amur Singh v. Bhagwm Das 
(1933) 14 Lab. 749, (*38) A.L.771. 

(h) Saila Bala v. Swema Magee (1939) A.C. 275. 
< i ) P. M. P. AT. Chettyar Firm v. Siemens Ltd. 
(1933) 11 Bang. 322, 147 1.0. 283, (*83) A. 
R. 196 ; Reynolds v. Ashby (1904) A.C. 466. 
<i) Punjab and Sind Bant v. Kishen Singh ('36) 
XL. 360, 16 Lab. 881. 

S aty anar ay an Murtky v. Gangayya (1989) 
A.M. 6*1(1939) 1 H.LJ. 692, 49 M.L.W. 
578, (19MVM.W.K. 388. 

(1931) 53 A iff 884, 182 1.0. 401, (*81) AA. 
277 


(m) Bakshiram Qmgaram v. Darku (1873) 10 

Bom. H.G. 860 A.C.J. 

(n) DeoUe Chand v. Nirban Singh (1879) 5 CU. 

263. 

( 0 ) Swr^^Nornin v. Honda Lai (1906) 88 Cal. 

(p) Bhagwmtrao v. Subkaran (1929) 127 1.0. 
849, (*29) A2f. 225. 

(f) Bajeskwor v. 3ft. Ruthna (fcsS) 142 1.0. 
603, (’S3) A.H. 104. 

(r) Shgama Chum v. Ananda C h a ndra (1898) 
TOO. W.N. 328. 


(f) 

(0 


Ajudkia Prasad*. Man Singh (1908) 26 AH. 

v. Sheik Budan (1895) 18 Mad. 
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not a party to the suit and against whom no decree had been made. Yet the q m 

increased shares were held liable to be sold under the decree. In a Cakmtta case («) w 
three coparceners mortgaged family property in which an aunt had a share. After the 
suit was instituted the aunt died, and Rankin, C.J., held that the increased share was 
liable to the mortgage not only under sec. 43, but on the principle of sec. 70 that any 
enlargement of the mortgagor’s interest generally enures for tbe benefit of the 
mortgagee. 

The rule in English law is the same, for every addition made by the mortgagor is 
taken to be an accretion for the benefit of the mortgagee (v). A p uisn e mortgagee is 
entitled to the benefit of the accession when the mortgagor's interest is enlarged by 
the redemption of a prior mortgage. 

It matters not whether the mortgagor or tbo mortgagee is in possession. But of 
course if the mortgagee in possession encroaches upon other land of the mortgagor, that 
other land is not an accession (w), A clearance of adjoining waste land by the mortgagor 
is not an accession within the meaning of this section (x). Jl fresh grant of adjoining 
land to the mortgagor is not necessarily an accession (y). 

For the purposes Of security. — Under this section a mortgagee is entitled to the 
benefit of accession for the purpose of security only. The section lias no application to 
the case of a mortgagee vfho purchases a share of the equity of redemption and sues to 
enforce the mortgage (s). 

Accession after extinction Of the mortgage.— An accession made after the 
extinction of tho mortgage is not within the section. An accession made by tho 
mortgagor after the property ha* be§n sold in execution of the mortgagee's decree does 
not pass to the mortgagee or to the purchaser at the Court sale (a). In a Patna case (6) 
the mortgagee obtained a decree for sale against a mortgagor who had a inokarrari right. 
before tale tho mortgagor acquired the Brahmottar right. The Court bold that this oouid 
not be sold under the decree. It is submitted that the mortgage had not been extinguished 
by tbe decree, and the interest was liable to be Bold as an accession (c). An accession 
acquired after decree was sold in a Madras case already cited (d). 

Contract to the contrary. — The rule in this section is said to be a rule of equity (e\. 

It is not applicable if the terms of the mortgage exclude the accretion. A Bombay 
ease (/) is probably an illustration of an implied contract to the contrary. A deahgat 
watandar mortgaged his watan lands which wore inalienable beyond his lifetime. The 
estate w*s subsequently enlarged to absolute ownership by the abolition of the deshgat 
watans. Tbe Court held that the heir of the mortgagor was not bound by the mortgage. 

The section was not referred to, but it would seem that the right to the accretion was 
subject to an implied contract to the contrary as the mortgagee well understood that 
his security was only a life estate. A converse instance was that of an older Bomba/ 
ease (y) where the inam wfts resumed but the mortgage lien on the proprietary interest 
continued, as the effect of the redemption was only to make the land again liable to 
nent. 


(v) Bekary Let v. Indra Nar apart (1927) 31 Cal. 

W.K. 986, 104 I.C. 206, ('27) A.C. 665. 
(r) Be: Kitchen, Be parte Punnett (1880) 16 
Gh. D. 226, 286 C.A. ; cf. Rajah KiehendaU 
v. Rajah Mumtae AH (1879) 5 Cal. 198, 
210,61 .A. 146, citing Doe d. Gibbons v. 
PaU (1781) 2 Doug. K.B. 710. 

(w) Maim Singh v. Bndh Singh (1915) 25 I.C. 

616. 


(*) TosOjri ▼. Menmg Tan (1988) 146 I.C. 674, 

(,) XtMSmiSin'r. JMdfe (1#18) H Mad. 
LJ. ISO . « LC. 147. 

(c) dreMftt ». Radi* CrW^(lMZ) A.M. 44. 


( 0 ) Sirananjioh v. SUhay (Joduar (1921) 41 Mad. 

LJ. 490, 70 I.C. 867, ('21) A.M. 627. 
(h) Haradhan v. ffargobind (1921) 6 Pit. LJ. 
347, 6$ I.C. 552, ('21) A.P. 168. 


(c) Sripad v. Kathibai (1945) A.B. 248. 
id) djifuddin v. Sheik Sudan (1895) 16 ltod. 

it) Bhvpandrm Nath Boon v. Mueat. Wa j uZmr 
*2*0(1917) 2 Pat. LJ. pS, 808, 89 TO, 


if) OotgaMr. Maemnt (lt&8) 84 Bern. 17ft, 6 
Viohnm v.' l Bom, E.C. SS. 
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Sk 71 . When the mortgaged properly is a lease, and 

71*72 the mortgagor obtains a renewal of the 

^Bcncwftt of mortgaged i eaae> the mortgagee, in the absence of a 
contract to the contrary, shall, for the 
purposes of the security, be entitled to the new lease. 

Amendment. — The original section referred to a lease for a term of jean. The 
words “ for a term of years ” have been omitted by the amending Act 20 of 1029 as 
superfluous. 


Renewal Of lease. — Sec. 71 is the corollary to sec. 64, for just as the mortgagor 
has on redemption a right to a renewed lease obtained by the mortgagee, bo the mort- 
gagee is entitled to a renewed lease obtained by the mortgagor, as it is an increment to his 
security. This is on the principle of Rakestraw v. Brewer (h) that the new lease is treated 
as engrafted on the stool* of the old lease and forming part of the mortgage security. 
This principle is not based on the doctrine of quasi trusts ; but there is a similar provision 
fin illustration (a) to sec. 90 of the Indian Trusts Act that when a tenant for life of lease- 
hold property renews the lease in his own name or for his own benefit, he holds the renewed 
lease for the benefit of all those interested in the old lease. 4 So if a tenant mortgagor 
allows his landlord to obtain a collusive decree for rent and to purchase the holding, 
the property in the hands of the landlord is subject to the mortgage (t). The deposit 
of a deed of lease of which the term has expired operates as a mortgage by deposit of title 
deeds when the term is renewed (j ). 

• 

Bight, of mortgagee m 72. A mortgagee may spend such 
poweMion. money as is necessary — 

(a) * * * 

(b) for the ‘preservation of the mortgaged property from 
destruction, forfeiture or sale ; 

(c) for supporting the mortgagor’s title to the property; 

(d) for making his own title thereto good against the mort- 
gagor ; and, 

(e) when the mortgaged property is a renewable leasehold, 
for the renewal of the lease ; 

• 

and may, in the absence of a contract to„ the contrary, add 
such money to the principal money, at the rate of interest 
payable on the principal, and where no such rate is fixed, 
at the rate of nine per cent, per annum : Provided that the 
expenditure of money by the mortgagee under clause (b) or 
douse (c) shall not be deemed to be necessary unless the jportgagor 
has been called upon and has failed to take proper and timely 
stops to preserve the property or to support the tide. 


<»> (1729) 2 TJWam. Ml (mm note on thi. cm. 
onto mo. 08) ; Uifk v. Bunutt (1885) 
29 Ch. D. 281. . 


(<) RamSaran Dai v. Ram Pargath Dot <1006) ■ 
32 Col. 2S3. 

(j) Villa v. Pttty (1934) 146 I.C. 721, (*34) 

% 
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Where the property is by its nature insurable, the mort- 
gagee may also, in the absence of a contract to the contrary, 
insure and keep insured against loss or damage by lire the 
whole or any part of such property ; and the premiums paid for 
any such insurance shall be add'd to the principal money with 
interest at the same rate as is payable on the principal money 
or, where no such rate is fixed, at the rate of nine per cent, per 
annum. But the amount of such insurance shall not exceed 
the amount specified in this behalf in the mortgage-deed ot (if 
no such amount is therein specified) two-thirds of tho amount 
that would be required in case of total destruction, to reinstate 
the property insured. 

Nothing in this section shall be deemed to authorize the 
mortgagee to insure when an insurance of the property is kept 
up by or on behalf of the mortgagor to the amount in which 
the mortgagee is hereby authorized to insure. 

Amendments. — The following amendments have been made by the Amending Act 
20 of 1920. Tho first paragraph of tho’section was : — 

"When during the continuance of the mortgage the mortgagee takes pos- 
session of the mortgaged property, he may spend such money as is 
necessary.'* 

• 

This has been altered so as to include all mortgagees, for clauses (b), (c), (d) and 
(e) apply whether the mortgagee is in possession or not. 

Clause (a) of the old section was : — 

4 ‘ For the due management of the property and the collection of the rents 
and profits thereof. " 

This has boon omitted as it does not apply if the mortgagee is not in possession and 
provision has been made in section 76 (h) allowing credit to the mortgagee for expenses 
properly incurred in the management of the property and tho collection of the rents 
and profits. 

The proviso in regard to expenditure incurred under clauses (b) and (o) is new. 

Other changes in the section are merely verbal f 

Rights Of mortgagee — The scope of this section has been considerably enlarged. 
It was formerly limited to the rights of the mortgagee in possession. This was an un- 
necessary limitation, for the rights under all the clauses, exoept old clause (a) which was 
only appropriate to a mortgagee in possession, apply to all mortgages. It also led to the 
erroneous impression that these rights were not possessed by mortgagees who were 
not in possession. A striking illustration of this is the Madras case of Perianna ▼. 
Marudainaqpgam (k). The mortgagee under a usufructuary mortgage had not been 
given possession. The mortgaged property was subject to a prior lien by a decree of 
Court. The decree holder brought the property to sale and the mortgagee paid fha 
amount into Coart and eared the property. The Madras High Court held in the first 
place, that as he had not been, given possession he was not a usufructuary mo r tg a g e e. 


8. IB 


(*) (1899) 22 Mad. SB2. 
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This if do longer so under the amended definition of a usufructuary mortgagee in see. 58. 
Hie Court then held that aa he warn not a usufructuary mortgagee, he had no charge on 
the property, for the amount he paid, either under eeo. 68 or see. 72. In other eases, 
however, it was held that, in spite of its imperfect wording, the old section did not exclude 
mortgagees who were not in possession (f). 

The section represents to a large extent the English role that the mortgagee is 
entitled to be indemnified against all expense, so long as he acts reasonably as a mortgagee 
and is allowed all proper “ costs, charges and expenses ” incurred by him in relation 
to the mortgage security. The principle is laid down in a passage in Dryden v. Frost (m) 
which is the locus clossicus on the subject («). Lord Cottenham there says : “ This Court, 
in setting the account between a mortgagor and mortgagee, will give to the latter all that 
his contract, or the legal or equitable consequences of it, entitle him to reoeive, and all 
the oosts properly incurred in ascertaining* or defending such rights, whether at law or 
in equity." In DetiUin v. Gale ( o ) Lord Eldon says that he ought to be indemnified 
to the extent that he acta reasonably as a mortgagee, which must mean reasonably with 
reference to such rights as fl nis mortgage title gives him. 

The oosts must be oosts which the mortgagee has incurred as mortgagee. Such 
oosts form part of the entire decretal amount (p), and are the oosts, charges and expenses 
referred to in Order 34, rule 2 (1) (a) (iii), of the Code of Civil Procedure. Costs incurred 
by the mortgagee after proper tender of the mortgage money have been disallowed ( q ). 
Under the English law the oosts of negotiating the loan and preparing the mortgage 
are oosts leading up to the mortgage and not boats incurred qua mortgagee. Hence, 
though the mortgagor may be personally liable for these costs, they cannot be added 
to the seourity and recovered as costs, charges and expenses (r). This would also be 
the law under sec. 72 which refers to money spent by a mortgagee as mortgagee. But 
when an equitable mortgage contained an agreement by the mortgagors to give a legW 
mortgage when required, it was held in an English case that the costs of the legal mortgage 
oan be recovered as costs, charges and expenses, being oosts of perfecting the security 
of the mortgagee («). Such costs would also be added to the mortgage under sec. 72 (d). 
Again liability under this section cannot be enforced after the mortgage has been sur- 
rendered. If the mortgagee accepts money paid into Court by the mortgagor under 
seo. 83 and gives up possession, he cannot bring the property to sale in order to recover 
expenses (l). But the mortgagee continues to be a mortgagee after the suit and until 
a final decree for foreclosure is passed, or a sale under a decree for sale is confirmed, 
and it is submitted that a mortgagee can incur necessary expenses under this section 
after Buit and until final decree for foreclosure or confirmation of sale. 


The English rule, however, inoludes costs incurred by the mortgagee in regard to 
the mortgage debt. Thus the oosts of recovering the debt from a surely who had only 
given a promissory note (it) were allowed in England. This prouldnot be allowed under 
see. 72 which is limited to oosts in relation to the mortgage seourity. 


(0 


(m) 

(n) 

c 

<•> 

<f>) 


Upsndra Chandra v. Tara Protanna (1003) 
30 Cal. 704, 300, followed in Rakhohari 
Gkattaraj v. Bipra Dot (1004) 31 Cal. 
076 and Nader thaw v. Shirinbai (1023) 
26 Bom. L.B. 880, 843, 87 l.C. 120, (*24) 
A.B. 264. 

(1888) 3 My. A Or. 670, 676. 
PwFMweUjir., to Waist v. Carr (1002) 1 

(1802) 7 Ves. 688. 

Maharaj* Bahadur Singh v. Batiruddin 
ACMIN^' LJ ' " LC * 864 » < >£5 > 


( 9 ) Dhondo v. Balkrishna (1884) 8 Bom. 100. 

(r) Wales v. Carr (1002) 1 Ch. 860; see also 

In re Smiths Mortgage , Harrison v. 
Edwards (1081) 2 Ch. 168. 

(s) National Provincial Bank df England v. 

Games (1886) 81 Ch. D. 682. 

(0 Anandt Ram v. Bur Nafaf AU (1801) 18 
All. 105. 

(a) National Provincial Bank v. Games* (IBM) 
81 Cb?D. 582. 
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Agpan the English rule negatives the remedy by personal suit against the mortgagor C g Ay 

to enforce the mortgagee's claim for expenses, for it does not rest on an implied contract W 

by the mortgagor and can only be enforced as a condition of redemption (t>). See* 78 
gives the mortgagee the right to add the amount spent to the mortgage money ; but It 
seems that this does not exclude the mortgagee’s remedy under see. 69 of the 
Contract Act (tc). 


Illustration . 

A mortgaged his interest in a patni taluk to B. A then sold his interest to 0 who 
got his name registered in the semind&r’s books in plaoe of A. The semindar threatened 
to sell the taluk for arrears of rent and B paid the rent to save his interest in the taluk. 
It was held that B was entitled to reoover the amount paid from C under sec. 69 of the 
Contract Aot : Umesh Chandra v. Khulna Loan Co. (1907) 34 Cal. 92. 

Such money as is necessary. — The question what expenditure is neoessary is one 
of fact to be decided with regard to the circumstances of each case (x). The proviso 
to the section enacts that no expenditure under clauses (ty) and (o) is neoessary unless 
the mortgagor has failed to take steps. 


Clause (to) : Preservation from destruction, forfeiture or sale.— Tho words 
44 destruction, foreiture pr sale ” also occur in sec. 63. The word “ destruction ” in 
a physical sense seems appropriate only when the mortgagee iM in possession ; and 
expenditure on necessaiy repairs is covered by sec. 76 (<l) and on improvements by sec. 
63A ; see notes under those sections. JJnder sec. 70 (d) the mortgagee in possession is bound 
to make such necessary repairs as he can pay for out of the rent and profits. But as 
he is entitled to preserve his security, this section as well ns sec. 63 gives him the right 
on the mortgagor’s default to incSx such expenditure out of his own pocket and to add 
the amount so spent to the mortgage money. In the undemoted cases (y) the issue was 
• raised whether the expenditure was necessarily incurred for the preservation of the 
property ; and in an Allahabad case (z) the cost of constructing a new upper storey when 
rebuilding a portion of a house that had fallen down, was disallowed. 


But there is also a destruction of the socurity in the abstract sense when the mortgaged 
property is forfeited or sold ; and while see. 76 (c) makes it incumbent on the mortgagee 
in possession to pay out of the income of the property public charges and arrears of 
rent, default of payment of which would involvo forfeiture or sale, under this seotion he 
has the right to make such payments himself if the mortgagor makes default, and to 
add the amount to the mortgago money (a). It has therefore been said that the per- 
mission granted by sec. 72 (b) is subject to the obligation imposed by sec. 76 (o), in other 
words, the mortgagee may add the amount to the mortgage money when it cannot be 


(r) Re Sneud, Ex parte Feteing* ( 1883) 25 
Ch. D. 336, 352 C.A. ; Naderehaw v. 
Shinnibai (1023) 25 Bom. L.K. 889, 87 
LC. 120, (»24) A.B. 994. 

<«*) Umesh Chandra v. Khulna Loan Co. (1007) 
84 Cal. 02 ; Venkiiaewami v. MtUhuewamy 
( 1018 ) 84 Mad. L.JT. 177, 45 I.C. 940; 
dissenting from Savanna v. BalagurM 
(1800) 0 Mad. LJ. 177; Fandom v. 
JatfU (1800) AIL W.N. 00 ; cf. Nikka v. 
Ga rd ne r (1870) 2 All. 108 ; A. Murray v. 
MJS. U. Firm (1988) 181 LC. 826, (1088) 
AJ^.47. 

(x) Kader Motdaau v. Nepean (1800) 28 Cal. 
1, 28 I.A. 241 ; Ja gamudh ▼. Ja gji toa n 
(1028) 28 O.C. 221, 87 IX. 820, (’28) 
A.0.429. 

iM) AnmaeheUa Ckdtt v. SUkagt (1896) 19 Mhd. 
327; Sutijmal v. C k mierbha n (1989) 


A.L. 12V, 41 r.L.lv. tH). 


( z ) Rupan Singh v. Champa JmI (1915) 37 All. 
81, 28 LC. 521. 


(a) Girdhar Lai v. Bhola Nath (1888) 10 All. 61 1 : 
Anandi Ram v. Dur Najaf AH (1891) 
18 All. 105 ; laehman Singh v. SaHg Ram 
(1886) 8 AU. 884 ; Kamova v. fieeapa 
(1808) 22 Bom. 440 : Nilotoo v. Kriehaapma 
(1006) 8 Bom. L.B. 850 ; Raibmar £dt 
V. Jatitaron Bos (1920) 6 Pat. LJ. 248, 
67 LO. 688 ; Upendra Chandra v. Tara 
Frmmma (1908) 80 Oil. 794: Rak koh m i 
v. Bipra Das (1904) 81 Cal. 976 ; MaFm 
Kin v. K. F. S. A. R. F. Firm (1918) 48 
I.C. 190: AnMca Charon v. BmgaH 
(1912) 14 I.C. 718; Manohar Bis v. 
haeoHmo a nmy 88 Cal. W. H 1040, 86 
LA. 841, 184 LC. 84to(*81) APO* fM; 
Eardwar Shagal v/£& Earn (1984) Al£ 
LJ. 687, 150 L0. *f, (*U) AJL 888. # 
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paid out of the income and he has to pay it out of his pocket (6). The word “ sale ” is 
sjusdem generis with destruction or forfeiture. It must therefore be a sale which threatena 
to extinguish the security. A sale of an equity of redemption would not be within the 
section and the mortgagee could not recover the amount paid to stay a sale, subsequent 
to the mortgage, in execution of a money decree (c), or a sale for recovery of cesses for 
which the mortgage right oould not be sold (d). But in a case where a prior mortgagee 
deposited money under 0. 21, r. 89, to set aside a sale made at the instance of a puisne 
mortgagee, he was allowed to add the amount to the mortgage money as the sale pro* 
damation purported to sell not merely the equity of redemption but the whole property (e). 


Illustration . 


A sued to set aside a sale of property which his mother had sold as his guardian. 
A decree was made that A should pay a part of the price to the purchaser within six 
months and recover possession of the property, in default the suit to be dismissed. Before 
the decree A had mortgaged the property to B. As A failed to make the payment, 
B, four days before the expiry of the time limited, paid the requisite sum into Court. 
This he was entitled to do for the protection of his security : Mahomed Rahimtvlla v. 
Esmail Allarakhia (1924) 48 Bom. 404, 51 1.A. 236, 80 I.C. 411, (’24) A. PC. 133. 

There is, however, no necessity for the mortgagee, who is out of possession, to make 
the payment of land revenue without calling upon the mortgagor to pay the same, but he 
oan claim to recover the amount paid only by virtue of sec. 69 of the Indian Contract Aot (/). 

Several local revenue and municipal Acts giv* the mortgagee, whether in possession 
or not, a right to save his security by payment of arrears of Assessment and to add the 
amount so paid to the mortgage money. c 


Clause (C) : Supporting the mortgagor’s title— The mortgagee is entitled to 
costs of litigation incurred in defending the mortgagor’s title to the property (g). A* 
similar duty is imposed upon the mortgagor under sec. 65 (b). The mortgagee's right 
therefore arises when the mortgagor neglects to take proper and timely Steps on his 
behalf. The mortgagee is entitled to add to his security the costs of proceedings in which 
he is properly made a party, in respect of his incumbrance (A). In a Bombay case (»> 
the mortgagee was allowed costs incurred by him in a suit filed by a person who alleged 
he was a prior inoumbrancer and had joined him as a party. When the mortgagee’s 
title was attacked by tenants setting up the title of a stranger and carrying of the crops, 
the mortgagee was entitled to recover the costs of oivil and criminal proceedings taken 
against them (j). t 


Clause (d) : Defending mortgagee's title against the mortgagor.— The mort- 
gagee iB entitled to oosts of a suit to enforce the mortgage (£). If a suit is brought by a 
mortgagee against the mortgagor and a puisne mortgagee, the oosts of the suit will be 
added to the mortgage debt and will form part of the sum f&r which the final decree 
for sale is passed. The puisne mortgagee is impleaded because in a mortgage suit it is 


(ft) Fernand AH v. Mina Saddiq (1910) 22 
0.0. 270, 64 1.0. 264. 

(s) Bam Prated v. Salikmm (1882) AU. W.N. 
210 ; Shto Dulart v. Mtt. Balatha (1918) 
16 0.0. 48, 19 1.0. 744. 

(4) Sytd Ibrahim v. Arumugathaytt (1915) 88 
Mad. 18, 16 I.C. 877 ; Uptndra Chandra 
v. Tara Potanna t supra ; Rsjendre Prasad 


ria (1916) 1 Pat. LX 689, 88 
LC. . i*2 ; Bardso Bakhth v. Deputy 
Commiuimsr (1926) 1 Luck. 867. 98 I.C. 
#42, <‘M) A.O. 281 ; 0y. Pratai v. Our 
<19»f 22 0.0. 82, 51 1.0. 549. 


(a) Jagannath v. Jagjiwan (1926)' 28 O.C. 221, 
87 I.C. 829, f25) A.O. 429. 

(f) Dotting v. Sunder Kumoar (1944) A.O. 208. 
(9) Godfrey v. Walton (1747) 8 Atk. 617, 618 ; 
Sandon v. Rasper (1848) 6 Beav. 246 ; 
Damodar v. Vamuraio (1886) 9 Bom. 
436, 487 ; Potent Sahtb v. Potent Bear? 
(1898) 21 Mad. 82. 

(h) Asnburaer on Mortgagees Ind, Ed., p. 888. 
(0 Nader thaw v. SMrinbai (1928) 26 Bom. IuB. 

839, 87 1.0. 129, ('24) A.B. 264. 

(J) Vsnkitanoami v. Mutht s wamp (1918) 84 
Mad. 'LA. 177, 46 1.0. 949. 

(k) Dattaram t Vinaydk (1904) 28 Bom. 181, 
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incumbent to make parties all persons who are entitled to redeem, and so normally £L1S 
the puisne mortgagee is not ordered to pay the costs of the suit (J). He is also entitled f Jv 

to costs of defending an unsuccessful action for redemption by the mortgagor (m) or of W W 

prosecuting a suit against the mortgagor for establishing his title as a mortgagee (») or of 
a suit for possession or, in case of a usufructuary mortgagee, of a suit against tor 

the arrears of rent (o). The general rule that a mortgagee is entitled to add the costs, 
charge® and expenses of defending his title to his security applies notwithstanding that the 
mortgagor has obtained leave to sue as a poor person (;>). Such cost* are added to the 
security, and the mortgagor is not made personally liable unless his conduct has 
led to such costs being incurred (q). If the decree is ambiguous it will not be 
construed as imposing a personal liability on the mortgagor (r). But the mortgagee 
is not entitled to costs of defending his title against a stranger. In Parker v. 

Watkins (s) Wood, V.C., said : — 11 If some litigious person chooses to contest his (the 
mortgagee’s) title to the mortgage, that should not affect the parties interested in the 
equity of redemption, unless they can be shewn to have concurred in or assisted the 
litigation.” m 


C1&UB6 (e) : Renewal Of leases. — The mortgagor is under no liability to renew 
leases ; see commentary on sec. 65 (d). But the mortgagee may do so in order to main* 
tain his security, and if die pays a fine for the renewal ho can add the amount to the 
mortgage money. This is also the law in England (t) where renewed leases are more 
common than they are in India. In Nelson v. Hannam (u) the mortgagee of a leasehold 
who had also obtained an assignment o&the lessee's option to purchase the freehold reversion 
and had purchased the Reversion took out a summons for foreclosure and obtained a 
preliminary order. The mortgage then took out a summons for a declaration that on 
payment of the mortgage money and of the purchase price of the freehold reversion they 
were entitled to have the conveyance to them of the freehold reversion. The mortgagees 
opposed the summons but it was held that the case was analogous to that where the 
mortgagee renewed a renewable leasehold mortgaged to him and that, therefore, the mort* 
gages were entitled on redemption of the mortgage to have the freehold reversion 
transferred to them subject to payment of the purchase price and the costs. 

Contract to the contrary.— The rights of a mortgagee under this section are 
subject to a contract to the contrary. So when the mortgager* has undertaken to incur 
all the expenses necessary for the recovery of the property ho is not entitled to costs of 
litigation in which he is obliged to contest the claim of a rival jerimi (e). 


Add snch money to the principal.— As already stated these words do not exclude 
the personal right of suit under sec. 09 of the Contract Act (w ) ; though if a personal decree 

(r) Maqbut Fatima v. Lalta Prasad (1898)*20 
All. 623 ; Mohanya v. Ram Bahadur (1912) 
16 Cal. W.N. 731, 16 I.C. 28 ; Lumbar 
Singh v. Kalyan Singh (1917) 40 All. 109, 
43 T.C. 657 ; Amina Bibi v. Ram Shankar 
(1919) 41 All. 473, 60 I.C. 730; Shoo 
Darahan Singh v. Beni Choudhri (1926) 
46 AU. 426, 94 I.C. 872, (’26) A.A. 424. 
(i) (1859) John, 133, 137. 

(t) Manlova v. Bale and BruUm (1688) 2 Van. 
84 ; Lawn v. Martins (1743) 3 Atk. 1, 4. 

(») 9hlumMnnmiath 

28 UmI. LJ. 184, 184, 27 LC. 988. 

(«) Umuh Chandra V. Mhnlna Loan Oo. 0807) 
34 Cti. 82 ; fmUtetm s*4 v. MvUmXmt 
(1918) 34 lbd. LJ. 177, 4* LO. M6; 
Paraotam v. Jaljit (16P5) Att. WJf. 90; 
cf. Hikka v. Ooriwr(l879) 2 AU. 198: 
A, Murray v. M&M. Firm (1918) 19V 
1.0.628(193$) A.B.47, 
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M. ChaUyar Firm (8932) 10 Bang. 308, 
189 I.C. 186, (’32) A.B. 153. 

(m) Ramadan v. Langley (1706) 2 Vern. 536; 
Barnaul v. Jonea (1862) 7 L.T. 760; 
Rs Wallis, Ex parts Liekoriah (1890) 25 
Q.B.D. 176 C.A. ; Varadarajulu Chatty 
v. Dhmalakahmi (1914) 16 Mad. L.T. 365, 
26 1.0. 184. 

(ft) Minakahi Anar v. Janaki (1942) A.M. 592. 
(e) Raja •Sir Mahmud v. Hakim Saiyadali 
(1941) A.O. 498. 

(?) In rs Leighton* a Conveyance (1937) 1 Ch. 149. 
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(1872) 7 Ch. App. 607, 612 ; Qmdvan 
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baa been obtained the amount oannot be taoked to the mortgage (x). A usufructuary 
mortgagee tacking sums expended under this section to the mortgage retains possession 
until the whole amount is discharged out of the usufruct (y). In a Patna case (t) a 
usufructuary mortgagee set up an adverse title under a fraudulent conveyance, and made 
payments of rents due by the mortgagor as owner after his invalid purchase, but when the 
alleged sale to him was set aside he was not deprived of his statutory right as regards rents 
under this section. 


Interest* — Interest is allowed on expenditure under this section. It should be 
simple not compound (a). In a Bombay case before the Act interest at 6 per cent, was 
allowed (6). Under the section interest is at the rate specified in the mortgage (c), or, 
if no such rate is fixed, interest is at the rate of nine per cent. 

Proviso* — The proviso is new and did not occur in the old section. The mortgagor 
is owner of the property and it is primarily his duty to preserve it and to protect his title. 
It is only on his default to take proper and timely steps in this behalf that the mortgagee 
is entitled to spend money under clauses (b) and (c). 

Insurance. — If the mortgagor has not insured against fire, the mortgagee is 
authorized to insure and to add the premium to the mortgaged debt. The clause as to 
insurance in the old seotion was taken from sec. 19 (1) (ii) of the Conveyancing Aot, 
1881, now sec. 101 (1) (ii) of the Law of Property Act, 1925, and contained a phrase used 
in the English Aot that premiums paid would be “ a charge on the mortgaged property.” 
This expression has been altered, and the words now used are ” shall be added to 
the principal money,” so as to make it clear that insurance* premium stands on the 
same footing as other costs, charges and expenses. 

If the mortgagee is in possession he must under sec. 76 (f) apply the money if 
the mortgagor so directs in reinstating the property or in reduction of the mortgage* 
debt. If the mortgagor has insured, the insurance money belongs to the mortgagor, and 
the mortgagee may under sec. 49 require him to apply the money in reinstating the 
property. And he can do so even against a creditor of the mortgagor who has attached 
the insurance money (d). 


The mortgagee's authority to insure is, however, subjeot to a contract to the con- 
trary. There may be a stipulation in the mortgage that insurance is not necessary ; or 
the mortgagor may covenant that in case of fire the mortgagee should rebuild the 
house at hiB expense (e). By a mortgage deed of March 1936 the mortgagors covenanted 
to keep the premises insured against loss*or damage by missiles or projectiles from or fired 
at airoraft and it was further provided that, should they fail to do so, the mortgagees might 
insure the premises at the expense of the mortgagors and it was further provided that the 
power of sale of the mortgagees would immediately become exercisable if the mortgagors 
broke any oovenant. Both parties were unaware that the policyn of insurance obtained in 
respect of the premises and sent to the mortgagee's solicitors did not comply with the 
oovenant though it would then have been possible to obtain a policy in accordance with the 
oovenant. From Ootober 1936, however, such a policy was unobtainable. In January 
1939 the mortgagees became aware of the defeot in the insurance and gave notice that 
unless the mortgage-money was paid off they would exercise their power of sale. It was 
held that there had been a breach of the oovenant, since there was no implied ^rm in the 


(x) Imdad Baton v. Badri Proud (1806) 20 
\ All. 401. 


(Sf) 


Sadntddin (1006) 27 All. 
Sksodankon (1007) 


(s) Foodmi Bah'# Askar Hussain (1081) 10 
Pat. 210, 181 LG. 8)4, ('81) AJP. 826. 
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403; MtjSmtd V, 
4 All. L JTl76. 
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ttntiMt that if it bMtme impossible to obtain a policy in aooordanoe with it q_ 

pnty ahooU bo entitled to rely on a failure to oomply with it. It waa farther held that 

the mortgagee* wore not estopped from setting up their (/). **» w 

73 . ( 1 ) Where the mortgaged 'property or any part thereof 
Bight to proceed. 0 f f,® 1 * interest therein is sold owing to 
lZ e ™LZ£uMUo™ mpeD ' f atlure ^ pay arrears of revenue or other 
charges of a jtublic nature or rent due 
in respect of such property, and such failure did not arise from 
any default of the mortgagee , the mortgagee shall be entitled to 
claim payment of the mortgage-money in whole or in part, out of 
any surplus of the sale-proceeds remaining after jaymetd of the 
arrears and of all charges and deductions directed by law. 

( 2 ) Where the mortgaged property or any part thereof 

or any interest therein is acquired under the Land Acquisition 
Act, 1894 , or any other enactment for the time being in force 
providing fot the compulsory acquisition of immoveable property, 
the mortgagee shall be entitled to claim payment of the mortgage- 
money, in whole or , in part, dul of the amount due to the mortgagor 
as compensation . , 

( 3 ) Such claims shall prevail against all other claims except 
•those of prior encumbrancers , and may be enforced notwith- 
standing that the principal money on the mortgage has not 
become due. 


The Old section. — The section has been substituted by Aot 20 of 1920. The 
old section was as follows : — 

“ Where mortgaged property is sold through failure to pay arrears of revenue or 
rent due in respect thereof, the mortgagee has a charge on the surplus, (if any) of the 
proceeds, after payment thereout of the said arrears, for tho amount remaining due on 
the mortgage, unless the sale has been occasioned by some default on his part.” 

The old section was limited to a case of sale for arrears of revenue or rent, and gave the 
mortgagee a “ charge ” on the surplus sale proceeds. Tho present section extends 
oases of sale for arrears of other charges of a public nature, and of acquisition under 
the Land Acquisition Ac^> 1894. It avoids the use of the word “ charge,” and instead 
of giving the mortgagee a charge on the surplus sale proceeds it enables him to claim 
payment out of them. This claim he can enforce under tho section, although the 
money may not be due under the mortgage, for if the original security is no longer avail* 
able there is no reason why the mortgagee should wait till the due date of the mortgage. 
Sub-sec. (3) makes a provision for priorities which was not contained in the old section. 


Ame ndm ent Whether retrospective. — This section is not specified in esc. 68 of 
the Amending Act 20 of 1920 as one of the sections which shall not have resteospedthre 
effect, It was treated as restrospective in the undemoted case (g). # 


(/) • JfaMgNtff Mstatu Jed. v. Trogptr (1940) 1 Cb. 
(9) Eopari Saha v. Mathura Das (1934) 148 
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Substituted security. — Thu section is an instance of the application of the doctrine 
of substituted security, viz,, that the mortgagee is, for the purpose of his security, entitled 
not only to the mortgaged property, but also to anything that is substituted for it. The 
old section produced almost verbatim the decision of the High Court of Calcutta in the 
case of Heera Lai Chowdhry v. Janokeenath (h), The doctrine applies not only to the cases 
referred to in the section but also to judicial sales, and to the conversion of an undivided 
share into a share held in severalty by partition. In Byjnath Loll v. Ramoodeen Chowdry («} 
where the mortgagee lost the undivided share of his mortgagor by reason of a partition, 
the Judicial Committee said : “ He would take the subject of the pledge in the new form 
which it had assumed." This case was followed in Mohammad Afzal Khan v. Abdul 
Rahman ( j) where the Privy Council said : “ Their Lordships are of opinion that where 
one of two or more co-sharers mortgages his undivided share in some of the properties 
held jointly by them, the mortgagee takes the seourity subject to the right of the other 
oo-sharers to enforce a partition and thereby to convert what was an undivided share 
of the whole into a defined portion held in severalty. If the mortgage therefore is follow- 
ed by a partition, and the xportgaged properties are allotted to the other oo-sharers, they 
take those properties, in the absence of fraud, free from the mortgage, and the mortgagee 
can proceed only against the properties allotted to the mortgagor in substitution of his 
undivided share." If the mortgage contains a personal covenant, the substitution of 
the seourity does not affect the mortgagee’s remedy on that covenant (k). 


Revenue and rent sales. — The sale referred to in this section must be a sale free 
of mcumbranoes, i.e., a sale which has the effecj, of nullifying the mortgage ( l ). This 
must be so, for if the sale does not extinguish the mortgage, the mortgagee can enforce 
his lien against the property in the hands of the auction purchaser (?»). Even if the mort- 
gage is executed after default in payment of revenue, the mortgagee has a right to payment 
out of surplus sale proceeds (to). When property is sold under sec. 107 of the Bengal 
Tenancy Act, 1885, the purchaser has power to annul incumbrances, and it has been held* 
that if he has not exercised that power, the mortgagee may abandon his precarious security 
and claim payment out of the surplus sale proceeds (o). A sale under which the purchaser 
has power to annul incumbrances is thus treated as a sale free of incumbrances. In 
some cases (p) it waB held that the mortgagee could exercise this right irrespective of the 
question whether the sale would annul the seourity, but this is open to question. This 
seems too literal a construction of the section, for the sale oould hardly have the effect 
of enlarging the seourity. If the sale is set aside the interest of the mortgagor is revested 
in him and the mortgagee fells back upon his original security [g). 


Sale Of part Of the property mortgaged. — The section as amended includes the 
ease where the sale is of only part of the property mortgaged. It is submitted that if 
the effeot of the sale is to extinguish the mortgage of the part sold, the mortgagee can 
c&im a rateable proportion of the mortgage money from the surplus sale prooeeds and 
the mortgage of the unsold residue subsists. Under Bee. 54 oft;he Bengal Land Revenue 
Sales Act 11 of 1859 a revenue sale of part of an estate does not annul encumbrances. 


(A) (1871) 16 W.R. 222, followed in Krittodatz { 
v. Ramkant (1881) 6 Cal. 142. 
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59 IA. 405, 86 C.W.N. 1129, 189 I.C. 
85, (’82) A.PC. 285. 
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To suoh a sale it is submitted that see. 73 does not apply. The Patna High Court, how- 
erer, reading the two sections together, has held that if part of the property mortgaged 
is sold at a revenue sale the mortgagee oan follow the mortgaged property in the hands 
of the purchaser as well as claim payment out of the surplus sale proceeds (r). 

Compensation under Land Acquisition Act.— The same rule applies in oases 
where the mortgaged property is acquired under the Land Acquisition Act, 1894 ; the 
mortgagee is entitled to claim payment out of the sura awarded as compensation (a). 
The Allahabad High Court in one case held that the mortgagee would lose his ^ if he 
did not claim apportionment under the Land Acquisition Act (I). Assuming that the 
decision was correct, it will not be so under the presont section. If the mortgagee does 
not exercise his right to claim compensation money before it. is withdrawn by the mort- 
gagor it would not deprive him of his original rights as a mortgagee to enforce his security 
as against the compensation money ( u ). 


Judicial sales. — Surplus sale proceeds left after a prior mortgagee*! sale represent 
the puisne mortgagee*s security in a new form and he has a right to follow them (t>), 
even after the creditors of the mortgagor have withdrawn the* («>). In Barhamdro Prasad 
v. Tara Chand (z) the first mortgagees under a mortgage of May 1K87 had also a third 
mortgage of 1890 which they Buod on without making the second mortgagees on 
a mortgage of September 1887 a party, and in execution withdrew the surplus sale 
proceeds of the sale oil the first mortgage. The second mortgagees wore hold entitled 
to recover the money from them as part of the security. Their Lordships said : ** The 
surplus moneys of that sale represented the security which the plaintiffs had under 
their mortgage of the I^th September 1887, and did not ocaso to represent that 
security owing to the fact that Ram Berhamdeo Prasad and Ram Sumran Prasad had 
wrongfully and in fraud of the p&intiffs drawn them out of the Court in which they 
had been deposited.” 

§ 

Partition. — This is a case not dealt with in the section but to which the same doctrine 
applies. If the subject of the mortgage is an undivided share and the joint sharers effect 
a partition, the mortgagee must pursue his remedy against the share allotted in severalty 
to his mortgagor (y) ; and in the absence of fraud or collusion the oo-sliarers of the 
mortgagor would hold their shares free of the mortgage. But if as a part of the partition 
agreement the coparcener to whose sharo the subject matter of the mortgage is allotted 
undertakes to pay the mortgage debt, then the two position is tlxat the said coparcener 
has in effect obtained the equity of redemption only and is liable to the mortgagee who may 
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sue him (*). In the leading case of Byjnath Latt v. Bamoodun Ohowdry (a) the Judicial 
Committee observed that the mortgagee would take the subject of the pledge in the new 
form which it had assumed. In this case the partition was by the Collector, but the rule 
applies to all partitions. If after partition the mortgagor makes another mortgage of the 
share allotted to him, this mortgage will be a puisne mortgage subject to the mortgage 
effeoted before partition. It matters not that the post partition mortgagee had no notice 
of the pre-partition mortgage, for he cannot take a larger estate than the mortgagor had (6). 
For the purpose of the application of the principle underlying this section it is immaterial 
whether there is a transfer of an undivided share or a transfer of a specific item of a joint 
property (c). 

Mortgagor’s title altered. — When the mortgagor’s title is altered, the land held 
under the new title is still subject to the mortgage. When a semindari was mortgaged and 
the mortgagor lost the semindari right and became an ex-proprietary tenant of the Sir, 
the mortgage was effectual against the ex-proprietary right (d). 

Default Of the mortgagee. — If the mortgagee is in possession, it is his duty 
under sec. 76 (c) to pay thc^revenue, rent and public charges out of the income. If the 
income is not sufficient to pay the assessment, the sale is not due to his default and he is 
entitled to claim payment of his mortgage money out of the surplus sale prooeeds ; and 
if he purchases at the sale he is not liable to be redeemed in cases where the revenue sale 
involves a forfeiture or extinction of the equity of redemption 1 (e). But if the income 
is sufficient to pay the assessment and if the sale is occasioned by his default, he is not 
entitled to payment out of the surplus sale prooeeds ; and if he purchases the property 
himself he is a trustee for the mortgagor under sdo. 90 of the Indian Trusts Act, and is 
liable to be redeemed (/). Generally speaking a sale for arrears of revenue caused by 
the mortgagee's default does not affect the right of udemption (g). Conversely, if the 
sale is for default of the mortgagor to pay the revenue, and the mortgagor purchases, 
either himself or benami, he takes it subject to the mortgage (h) ; and if the mortgagee^ 
has obtained payment of the surplus sale prooeeds in ignorance of the benami character 
of the purchase on behalf of the mortgagor, and there is a deficit, he may enforce 
payment against the property in the hands of the auction purchaser (»’). 

Priority. — The seotion as now amended makes provision for priority. The right 
of the mortgagee to the surplus sale prooeeds is subject to the general rule of priority 
enacted in sec. 48. If there are two successive mortgagees, the right of the first mortgagee 
will take precedence and he will be paid first. 


Illustration. 

A leased property to B by a lease which gave a charge for arrears of rent. B 
mortgaged the leasehold to C. A in enforcement of his charge brought the property to 
agile. The decree for rent was satisfied out of the sale proceeds. The surplus sale 
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prooeedf wwe then applied, first, in payment of A’s charge for rent from date of wit to 
date of sale, and then in payment of C's mortgage : Central Bank of India v. 8. Saehiudra 
Mohan Ghosh (1033) 144 1.0. 760, ('33) A.P. 257. 

In the eaae of a partition where the share allotted to the mortgagor was subject to a 
charge for owelty, that charge took precedence over the mortgage (j). If there is a subse- 
quent incumbrance and the sale is subject to that incumbrance, the mortgagee, if the sale 
proceeds are not sufficient to satisfy his mortgage, may pursue his remedy for the balance 
against that incumbrance. Thus in a Calcutta cose (it), the mortgagor after the exeou- 
tion of the mortgage, had granted a patni lease, and the property was sold subject to that 
patni, and the surplus sale proceeds did not suffioe to SAtiBfy the mortgage. The mortga- 
gee was therefore allowed to proceed against the patni interest for the deficit, and it was 
said that the section was not designed to restrict the rights of the mortgagee. If un- 
secured creditors of the mortgagor have withdrawn the sale proceeds, the mortgagee can 
enforce his ol&im against them. In another case (/) a patni t&luq had been sold for arrears 
of land revenue and unsecured creditors of the mortgagor patnidars withdrew part of the 
surplus sale proceeds. They pleaded that there was a sufficient balance left to satisfy the 
mortgagees, but the Court held that the surplus sale proceeds represented the security, 
and as the mortgagees could not be compelled to split their soeurity they could enforce tbeir 
claim against the unsecured creditors. 

Similarly in the oase of a judicial sale, the right of the puisne mortgagee to the sale 
proceeds takes priority over that of a money decree holder or an unsecured debtor of the 
mortgagor (nt). A puisne mortgagee toot made a party to the prior mortgagee's suit oan 
prove both against the surplus sale proceeds and against the property in the hands of the 
auction purchaser, for as he has not been made a party the sale cannot affect his rights (n). 


Illustration ** . 


A mortgaged property first to B and then to C. B sued on his mortgage without 
making C a party and brought the property to sale. The auction purchaser was D and 
the sale proceeds satisfied JB's mortgage and left a surplus. The surplus sale proceeds 
were attached and taken by an unsecured creditor E. C was entitled to enforoe his 
mortgage against the property purchased by D. subject to the prior mortgage, and to 
require E to repay the surplus sale prooeeds : K rishneunvami v. Thirumalai (1926) 
90 LC. 410, ('26) AM. 101. 


In Karan Singh v. Ishtiaq Husain (o) * the surplus sale proceeds on the prior 
mortgagee's sale were paid to the mortgagor. The puisne mortgagee obtained a decree on 
his mortgage and proceeded to bring the property to sale. The auction purchaser 
paid the p uisn e mortgagee to avert a sale, and was then allowed to recover foe 
amount from the mortgagor. 


Limitation. — The surplus sale proceeds in the mortgaged property is a new form 
and as the mortgagee has the same right to it m he had to the land, his claim is subject 
to twelve years' limitation under Art. 132 (p). 


(i> 

(*) 

(0 

<m) 

in). 


v. Bills (1906) 85 Cal. 388. 

_ v. Dinabandhu (1909) 14 Cal. 
WJr. 186, 5 I-C. 70. 

OmatoBaharyr. 8Mb Nath (1893) 20 Gal. 241. 

Padmanabh Bombs kmai v. Kbamu Komar 
(1894) 18 Bom. 684. 

sm/a cSt to, 


v. Thirumalai (1926) 90 LC. 410, 
(•26) A.M. 101. 

(o) (1921) 48 All. 268, 61 1.C. 876, (’21) A. A. 818. 
ip) Barhomdoo Prasad v. Tors CMmd (1906) 
88 Cat 92 on app (1914) 41 Oal, 684, 
21 l.C. 961 P.C. i^Kamala Kmd v. Abut 
Barhat ( 


U p sm d ra 

CW.745. 


i*. J*I (UN) U 
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Si. 74. [Right of subsequent mortgagee to fay off prior mort- 

74-76 gagee.] Repealed by s. 39 of Act 20 of 1929. 

75. [. Rights of mesne mortgagee against prior and 
subsequent mortgagees .] Repealed by s. 39 of Act 20 of 1929. 

76. When, during the continuance of the mortgage, 

mortem the mortgagee takes possession of the 
inponeuion. mortgaged property — 

(a) he must manage the property as a person of ordinary 
prudence would manage it if it were his own [p. 505] ; 

(b) he must use his best endeavours to collect the rents 
and profits thereof [ pp . 505-505] ; 

(c) he must, in the absence of a contract to the contrary 
out of the income of the property, pay the Government 
revenue, all other charges of a public nature and all 
rent accruing due in respect thereof during such 
possession, and any arrears at rent in default of payment 
of which the property may be summarily sold 
[pp. 507-508 ] ; 

(d) he must, in the absence of a contract to the contrary, ' 
make such necessary repairs of the property as he 
can pay for out of the rents and profits thereof after 
deducting from such rents and profits the payments 
mentioned in clause (c) and the interest on the principal 
money [p. 508 ] ; 

(e) he must not commit any act which is destructive or 
permanently injurious to the property [pp. 508-509] ; 

(f) where he has insured the whole or any part of the 
property against loss or damage by fire, he must, 
in case of such loss or damage, ^pply any money 
which he actually receives under the policy or so 
much thereof as may be necessary, in reinstating the 
property, or, if the mortgagor so directs, in reduction 
or discharge of the mortgage-money [p. 509] ; # 

(g) he must keep clear, full and accurate accounts of all 
sums received and spent by him as mortgagee, and, at 
an^ time during the continuance -of thewortgage, give 
the mortgagor, at his request and* costjMame copies of 
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such accounts and of the vouchers by which they are 
supported [pp. 509-511] ; 

(h) his receipts from the mortgaged property, or, where 
such property is personally occupied by him, a fair 
occupation-rent in respect thereof, shall, after deduct- 
ing the expenses 'properly incurred for the, management 
of the property and the collection of rents and profits 
and the other expenses mentioned in clauses (c) and (d), 
and interest thereon, be debited against him in 
reduction of the amount (if any) from time to time 
due to him on account of interest * * * and, 
so far as such receipts exceed any interest due, in 
reduction or discharge of thfc mortgage-money ; 
the surplus, if any, shall be paid to the mortgagor 
[pp. 511-513 ] ; 

(i) when the mortgagor tenders, or deposits in manner 
hereinafter provided, the amount for the time being 
due on the mortgage, the mortgagee must, notwith- 
standing the provisions in the other clauses of this 
section, account for his * * * receipts from the mort- 
gaged property from the date of the tender or from 
the earliest time when he could take such amount 
out of Court as the case may be, and shall not he entitled 
to deduct any amount therefrom on account of any 
expenses incurred after such date or time in connection 
with the mortgaged property [p. 5 13]. 

If the mortgagee fail to perform any of the duties imposed 
upon him by* this section, he may, when 

occ ** to “* d by w “ accounts are taken in pursuance of a decree 
made under this chapter, be debited with 
the loss, if any, occasioned by such failure [pp. 513-514 ]. 

Amendments. — The following amendments have been made by the Amending Act 20 
of 1929. The words 44 and all rent ” have been inserted in clause (c) to provide for the 
ra mi of a mortgage of leasehold property. The words “ properly incurred for the manage* 
meat of the property and the collection of rents and profits and the other expenses M 
.have been inserted in clause (h). These words were formerly in see. 72. The words 4 on 
•the mortgage money ” occurring in clause (h) after the word 44 interest,” have been omit* 
ted, aa the term 44 mortgage money ” includes interest. The words “ and shall not be 
•entitled to deduct amount therefrom on account of any expenses incurred after such 
date or in mfcttieotion with the mortgaged property ” have beep added to »ub- 
seet km (i) in ordtrMbeupeqpede the decision in a Madras c ase (g). , , 

(f) Suba Bos v. SortarayvdM (1924) 47 Mad. 7, 72 1.C. 299, (**•) AJI. Ml. 
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Possession. — The section enacts the statutory duties of a usufructuary mortgagee 
Or of a mortgagee in possession (r). The view taken in an Allahabad ease (*) that the 
section does not apply where the mortgage is in its inception usufructuary is, it is sub* 
mitted, erroneous. It deals mainly with the debit side of the mortgagee’s account, while 
sec. 72 deals with the credit side (i l ). But sec. 76 is not applicable unless the mortgagee 
is in possession qua mortgagee. Even if a mortgage deed entitles a mortgagee to take 
possession, collect rents and profits, his liability to account for suoh rents and profits will 
not arise unless and until he has taken suoh possession (u). A mortgagee is not in posses- 
sion qua mortgagee if he enters the property as lessee (v). In some cases the mortgagee 
is both a lessee and a mortgagee, and then it is a matter of construction whether the 
transactions of mortgage and lease are separable or not — see note “ Zuripeehgi Leases ” 
under sec. 58. If they are separable, the mortgagee is in possession as lessee and is not 
liable to account under this section. Where part of the rent is set off against the interest, 
it has been held that the mortgagee is in possession in his own right in order that the debt 
should be paid off and that this- section applies (w). A mortgagor in a zuripeehgi lease may 
nlaim oredit in the account fcff arrears of rent due by the mortgagee (x), and conversely, a 
usufructuary mortgagee may set off arrears of rent due by the mortgagor in respect of any 
tenanoy held by the mortgagor within the mortgaged premises (y). In an usufructuary 
mortgage there was a distinct covenant to pay interest and Jbhe mortgagee was to 
appropriate the usufruct towards interest. The mortgagee gave a lease to the mortgagor 
on annual rent which was equal to the annual interest. In such a case if the mortgagor 
did not pay rent that did not affeot the right of the mortgagee to recover the whole of 
the mortgage money including the interest (z). , 

A mortgagee generally enters into possession qua nfortgagee in the case of a usufruc- 
tuary mortgage or an English mortgage. But a mortgagee may take possession qua 
mortgagee even when the deed is silent as to possession (a). Mere reoeipt of rents and • 
profits does not amount to taking possession unless the mortgagee receives them in such 
a way as to displace the mortgagor from management of the estate (6). A mortgagee 
is not in possession because the mortgage deed requires the mortgagor to appoint a 
manager in whom the mortgagee has confidence (c) . The possession of a statutory receiver 
appointed by the mortgage under sec. 69A is that of the mortgagor unless the agency 
has been modified by the terms of the deed (d). A mortgagee is not in possession qua 
mortgagee after he purchases in execution of a decree for sale on his mortgage (e). 


Dekkan Agriculturists Relief Act. — It has been said that the section does not 
apply when the mortgagor is an agriculturist and the account is taken under secs. 13 and 
13A of the Dekkan Agriculturists Relief Act, 1879 (/). 


(rk Kamlapat v. Union Sugar Mill* (1920) 
60 Cal. L.J. 661, 119 1.0. 681, (*29) A.PO. 
266* 

(t) Kattu v. Qaneth (1929) 116 LC. 747, (*20) 
A.A. 848, 

(J) Subba Rao v. Sarvarayudu, tupra. 
(ULSivmj Lai v. H. P. P. Ltd. (1948) A.M. 62, 
^ (1948) Mad. 480,(1948) 1 M.L.J. 472, 

66 M.L.W. 678, (1942) M.W.N. 626, 
207 1.0. 696. 

<«) Pag* v. Linwood (1887) 4 Cl. A Pin. 899, 434 ; 
SUmUy v. Orundy (1888) 22 Oh. D. 478 ; 
Qulab Chand v75tem Kumar (1941) 198 
1*0. 678, (1941) A.P. 296. 

(w) tKishundayal Bhagat v. Mahabir Bhagat 
<1920) 6 Pat. Lj. 492, 68 I.C. 291; 
rengubai Ammal v. Ramasuami (1927) 
Mad. W.N7749, 106 1.0. 419, (*27) A.M. 
964. • t 

(*) Nursingh Nami* v. Baboo Lukpvtty (1880) 
6 Cal. 888. • 


<V) 

0) 

(«) 

<*) 

<«> 

<<*) 

<•) 

if) 


Shoo Saran Singh v. Mahabir Psrthad 
(1905) 32 Cal. 667. 

Chaitan Prakatf* v. Mumtaz Ahmad (1987) 
A.A. 762 ; Ghulam Mohammad v. Rajah- 
war g940) A.L. 883, (1940) Lah. 668, 192 

Madari v. Baldso Pratad (1905) 27 AU. 
861 P.B. 

Noyes v. Pollock (1886) 82 Oh. D. 68. 

Mali Lai Das v. Eastern Mortgage and 
Agency Co. (1920) 26 Cal. WJL 266, 61 
1.0. 486, (*21) A*rO. 118. • 

Richards v. Overseers of Kid d e r m inst er (1806) 
2 Oh. 212. 

Rangayya Chettiar v. Parthasarathi (1887) 
20 Mad. 120 ; Kundmdal v. Mt. Bnpabat 
(1986) #ag. 19, (1966) A.K. 298. 

Sakharam BhaMMm* (1934) 68 BOnu 
472, 86 Bom. LJL 688, 152 1X1. 484, 
(*84) A.B. 821. 
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Clause (a): Management. — Clause (a) imposes the same obligation as seo. 15 of 
the Indian Trusts Act, for though a mortgagee in possession is not a trustee for the mort- 
gagor his duties are akin to those of a trustee (g). He is therefore bound to act 
as a prudent owner in the management of the property. The mortgagee in possession 
of agricultural land is bound to cultivate the ordinary crops that the land is capable 
of yielding (A), but he is not an assurer of the continuance of the same rate of profit as his 
mortgagor was able to raise, for the very change of management may cause a falling off of 
receipts (»). A mortgagee in possession is liable for loss occasioned by Jus iaiture u* make 
necessary repairs (j), but he will not be liable for damage chummI while the mortgagors 
were in occupation as tenants (&). 


&9I 

(•MW 


Clause (b) : Collection of rents and profits.— The mortgage* in jjoasesaion must 
use his best endeavours to collect the rents and profits. It is immaterial in such a case that 
the mortgaged property was leased before the usufructuary mortg ige was executed (J). 
If the mortgagee has leased the property mortgaged to the mortgagor and has obtained a 
decree for rent which has become time-barred, he is not enticed to credit for the amount in 
a redemption suit (m). But when the mortgage deed stipulated for payment of interest and 
the mortgaged property had been leased to the mortgagor himself and the latter made a de- 
fault, the mortgagee could not be held liable for failure to recover the rent or to have lost the 
right of claiming interest^). Even when the mortgage deed contained a stipulation that the 
mortgagor would pay from year to year the amount by which the profits fell short of interest, 
the mortgagor was not liable when the deficit was due to the default of the mortgagee (o). 
This is on the principle tyat the mortgagee must be diligent in realizing his security (p). 
It represents the English rule that the mortgagee in possession is always directed to aooount 
on the footing of wilful default, tfe., not merely for rents and profits which he aotuolly 
receives, but also for rents and profits which but for his mismanagement or negleot he would 
p have reoeived (q). This iB the usual form of account in actions on mortgages where the 
mortgagee is in possession (r), and the plaintiff has not to make out a special case as In 
a suit a gains t a trustee (s). The Court must find that the mortgagee was in possession and 
if so from whioh da te and the decree must contain an express provision that accounts are 
to be taken on this basis (/)- The mortgagee will bo liable to account on this basis only In 
respect of the portion of the mortgaged premises taken possession of by him (s). In 
Banarai Prashad v. Ram Narain (c) the Judicial Committee, on a construction of the deed 
in suit, held that the mortgagee was not in all circumstances responsible for the gross 
rental as shown in the jummabvmdi or rent roll, and that ho was liable only for such sums 
as were actuaUy;reoeived by him, or on hia|behalf, and such sums, if any, as might have been 
reoeived by him but for his own neglect or fault! Some of the old cases (u>) make the rent 
roll the basis of the account and hold the mortgagee responsible for that amount, lam ton 
per oent. for collection charges, but this is not correct, for Shah Mukhun Lott's case (a?) 
shows that the mortgagee is not an assurer of the rate of profits. 


(ff) Jagannath v. Sripathiiibu (1945) A.M. 297, 

(A) Gigcfi v. Kethavrav (1864) 2 Bom. H.C.K. 

(<) Shah Mukhun Loll v. Baboo Sree Kiehen 
Singh (1868) 12 M.I.A. 157, 193. 

U) Shiva Devi v. Jaru (1892) 15 Mad. 290. 

(k) Baaar AU v. Nitar Husain (1885) All. W.N 


(1) Dae v. Badri Bithal (1937) 

<*») Nanrina V' Skiau Boo (1918) 41 Mad. 1043, 
49 LC. 128 ; Said Ahmad v. Baja Bar- 
thandi AfeAfsA(1932) 8 Luck. 40, 139 LC. 

?• & chandra v - 
D— rfca Bsc (1986) AX. 42. 

<*) Shahm Mohamad r.Majwat (1940) A.L. 
888, (1940) Lsh. 658, 192 LC. 505. 


(o) Baton Dei v. Shat Singh (1920) 27 All. L.J. 

V 217, 114 LC. 876, (*29) A.A. 260. 

(p) Kensington Uxrrd) v. Bouverir (185.0 P«0. 

M. AO. 134, 157 C.A. 

« x» l>. Km 

LC. 280; Karwn Champa v. Meghji 

(u) CtoSw (1W71 AJ* «*. 

89 Bom. L.R. 796, 17R1.C. 584. 

» 

(w) ffumuns v. Petam (1864) 8.D.M.W.P, 871f 




(/' (1868) 12 U.I.K 1&7. 
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This rule of wilful default applies only when the mortgagee is in possession in his 
character of mortgagee so that he knows he is in possession and chargeable accordingly. 
In Parkinson v. Hanbury (y) Lord Oranworth said — “ I think that it is perfectly clear 
law, that when a person beoomes possessed of a property, though erroneously supposing that 
he is a purchaser, ifdt afterwards turns out that he is not to bo treated as a purchaser, 
but only as a person who has a sort of lien upon the property, that does not make him a 
mortgagee in possession within the meaning of that rule which oharges him with wilful 
default. 9 ’ When a mortgagee by conditional sale went into possession before the dedsion 
in Bamji v. Chinto (z) believing that he was absolute owner, he was allowed to charge 
for improvements (a), and was not made accountable for rents and profits (b). But the 
last case carried the rule too far. For the condition about crediting the rents and profits are 
to be always implied (c). If not aware of his character of mortgagee he is not liable for 
default of collection, yet he must be liable in the ordinary way for rents and profits 
that he has received. In a Caloutta case (d), when a mortgagee by conditional 
sale went into possession at due date with the consent of the mortgagor, Mookerjee, 
J., held that he was not a usufructuary mortgagee, but that he was, nevertheless, liable 
to aocount for rents and profits as they were incidents de jure to the ownership of the 
equity of redemption. When a mortgagee purchased the equity of redemption at a 
sale held in contravention of sec. 99 and which was at that time considered to be void, 
he was held accountable for rents and profits (e). So also whet, a mortgagee went into 
possession under an agreement of sale which was invalid (/). When a simple mortgagee 
went into possession under an invalid decree for possession he was held accountable for 
rents and profits (g). An assignee of an auotion purchaser at a prior mortgagee’s sale 
when redeemed by a puisne mortgagee is also accountable {h). 9 

• 

A mortgagee in possession may enter into any arrangement whioh might facilitate 
the reoovery of a reasonable return for his money (t), and may grant leases not extending 
beyond the period of the mortgage. Such a lease can be given even after the suit for 
redemption is filed (j) but a lease made by a mortgagee determines at redemption (£). 
So does an occupancy tenancy created by the mortgagee ( l ). The mortgagee 
may determine the tenancy of an annual tenant without the oonsent of the 
mortgagor (m), and it is his duty not to let vacant lands remain untenanted but to let 
them to solvent tenants (n). A mortgagee with zemindari rights may settle tenants on 
the land during the continuance of the mortgage (o). 


A mortgagee in England when in possession has the same statutory power of granting 
leases as a mortgagor (p ) ; and a mortgagee who has appointed a statutory receiver is 
treated as if he were in possession and can delegate his power of leasing to the receiver (q). 
There is no similar provision in the Act, but no doubt a receiver appointed under see. 69A 
<xyild obtain a direction from the Court as to a lease, by application under seo. 69A (10). 


(1897) L.R. 2 H.L. 1, 13-14. 

, , (1894) 1 Bom. H.0. 100. 

(•) Anandrao v. Ratji Daihrath (1864) 2 Bom. 

(9) Bamshd Mmhathet v. Pandharimtk (1871) 
8 BOm. H.O. 289 A.O. 

(e) Warn Bam v. Md. Barman (1040) A.L. 100, 
42 P.L.R. 109, 188 I.O. 670. 
tf) Aftar Shaik v. Saurava (1017) 26 Cal. L.J. 
690, 40 1.C. 871. 

(#) Skid Doss v. Kali Kumar (1008) 80 C&l. 463. 
(/) Bama Oman v. Nimai (1022) 86 Cal. L.J. 

68, 94 1.C. 908, (*22) A.C. 114. 

(?)* Pavamma Boo v, Pratapa Korkonda (1899) 
10 Had. 240, 28 LA. 82. 

(9) Muthammdkv, Bam PiOai (1018) 41 Had. 
^ 618,441.0.768. 

► (4) Baramat Ati *Kkan v. Gansski Ltd (1027) 40 
AH. 968, 101 1.0. 519, (*27) A*A. 662. 


(D Pramatha No^y. Sathi Bhushan (1037) A.C. 
798. 

(6) BamrJiand v. Raj Hans (1009) 8 All. UT. 
617 ; JhairuMim v. Baghunatk (1020) 
110 1.0. 561, (*20) A.P. 980. 

(f) Oauri v. Mangla (1029) 94 I.C. 442, (*29> 
‘.498. 


(m) Barjorji v. Skripatpratadji (1027) 20 Bom. 
L.R. 216, 100 I.C. 1088, (*27) A.B. 146. 

(„) ShMBarvt Simgk T. Paianth (t&lS) 62 LC. 

(o) Mahadeo Led v. Sri Qobind (1924) 78 LO. 048. 
(j>) Lawof Property Act, 1026^1. 00 (2), teplac- 

(t) Law of Property Act, 1026, >• 00 ,(10), 
repladm a. i (B) of the CtavejaMfng 
ActaflSll. 
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C1&U86 (C) . Public Charges. — The mortgagor when in possession is liable to pay 
puUio charge* and rent under sec. 05 (c) and (d). The mortgagee is under the same 
liability when he is in possession. The word “ rent ” did not occur in the corresponding 
olanse of the old seotion. The omission has now boon supplied ; but even under the old 
section the mortgagee in possession of leasehold property was liable to pay rent (r). The 
section, however, deals only with the relative rights and duties of the mortgagor and the 
mortgagee and does not oonfer any right on a third party. Thus in the case of a usufructu- 
ary mortgage of a leasehold property, tho lessor cannot mover the arrears of rent from 
the mortgagee (s). The mortgagee is, however, bound to pay out of the inoome of the pro. 
perfy and is not entitled to charge such payments against the mortgagor in the accounts {(). 
But if the mortgagor has covenanted to pay the rent and makes default, tho mortgagee 
may pay the rent and debit the mortgagor with the payment in tho mortgage account (u). 
If the mortgagee cannot pay out of the income, and pays out of his own jacket, in order to 
save the security, he is entitled, under see. 72 (b), to add the amount to the mortgage money 
(tf). If the mortgagee cannot pay out of the income and does not pay out of his own poc. 
ket, and the property is sold, he will have a charge on the surplus Sale proceeds under we. 73, 
If the mortgagee does not pay and the mortgagor pays in order to avert a sale, ho is 
entitled to credit for the amount in tho mortgage account (w\ and to charge interest {x)* 
He is also entitled to rqpover such payment by a separate suit by way of damages (y). 
But the default of the mortgagee does not entitle the mortgagor to such credit, unless tho 
mortgagor has actually paid (z). If the land is sold for the mortgagee's default of payment 
and is purchased by the mortgagee, i£ is still open to redemption by tho mortgagor (a). 
If after the execution of the mortgage the Government assessment is raised, then, in the 
absence of a contract to the contrary, tho mortgagee is liable to pay the enhanced assess- 
ment (5), though there is a case to the contrary (r). But the point is settled by the ease 
of Abid Husain Khan v. Kaniz Fatima (d), where, in the case of a mortgage before the 
• Act, the Privy Council said that in tho absence of a provision to the contrary, the mort- 
gagee must pay out of the income of tho property in his possession the Government 
revenue that might be assessed upon it, this being part of his duty of prudent 
management. 


Tho liability to pay assessment, whether enhanced or not, is subject to a contract to 
the contrary and is therefore controlled by any special stipulation in the deed of 


<r) Kannye Loll v. Nittoriny (1884) 10 Cal. 
443 ; VUhal v. Shriram (1005) 20 Bum. 
301 ; Kshetranath v. Dargapada (1010) 
52 I.C. 002 ; Jagat Narain v. Sheonarain 
Marwadi (1937) 174 I.C. 1001 (1038) 
A.P. 106. 

<*) Govindarajulu v. Oopal Swami (1041) A. M. 
401 (1041) 1 M.L.J. 225, 53 M.L.W. 150 
(1941) M.W.N. 185 following Sachindra 
Mohan v. Gommutvmert for the Port of 
Calcutta (1938) 1 Cal^J, 41 C.W.N. 1141, 
66 C.L. 010. 

<l) Abid Hu tain v. Kaniz Fatima (1024) 46 All. 
260, 51 I.A. 157, 80 I.C. 1010, (’24) A.PC. 
102 . 


<u) Hardwar Bhagat v. Sita Ram (1034) All. L.J . 
637, 160 LC. 870, (’34) A.A. 888. 

<») Fanqpd Ali v. Mina Sadiq (1019) 22 O.C. 
279; 54 1.C. 264. 

<*) Jaifit Bai v. Qobind Tiwari (1884) fl All. 303. 


(*> 


Kriihnan v. Komath Ambu Kurup (1027) 
51 Mad. LX 633, 08 I.C. 802, ( r 27) A.M. 

69 . 

(y) Buruitwami PUlai v. Vetduda Reddy (1040) 
AJC. 233, 60 M.L.W/189 but see Raj 
Mohan v. Sarada Charon (1586) A.C. 200 
as to matatataabi Mty of a separate suit. 


<*> 


(b) 


(e) 

(d) 


PraMunna Kumar UabUir v. Uirith Chandra 
(1034) 37 Cal. W.N. 1162. 58 Cal. LX 80, 
140 I.C. 867, (’34) A.C. 140. 

Kehetranath v. Dargapada (1010) 52 I.C. 
002 ; JiOkthmaya v. Appadu (1884) 7 Mad. 
Ill ; Katappa v. Shivaya (1806) 20 Bom. 
402 ; Jaikaran Singh v. Sh*t> Kumar Stngh 
(1027) 25 All. L.J. 658, 103 I.C. 370, (*27) 
A.A. 747. „ • 

Sadanand v. Ratanji ( 1 886) P..I . 68 ; Veyather 
v. Lakthiamnuu (1 000) 5 Mai. L.T. 284 ; 
Valia Achan v. itavunni (1011) 22 Mad. 
L.J. 151, 12 I.C. 140; K*M Vatappil ▼. 
V align (1013) 14 I.C. 500, Kami Sait 
v. Athta (1915) 20 Mad. L..I. 772 20 I.C. 
886: Vadem Holla v. Mahabala Hao 
(1025) 01 I.C. 043, (’26) A.M. 406 \ 

Ali v. Mina Sadiq (1010) 22 O.C. 270, 54 
I.C. 264 ; Chempthoor Raman v. Nogataean 
(1915) 24 I.C. 870; Tuppan Kambudriv. 
Chinna Pari (J0O8) 18 Mad. IX 31 ; 

fssrijt’sfc.* .*ssra 

am u m. u. 


488. 

(1924) 46 AU. 269, 61 
(*24) A.PC. 102 
Balia ▼. M\ 

048, (’26) 


1. 167, 80 LC. 1010 

Is Pasters 

(1085) 01 IX). 


5.38(e) 
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s. IV mortgage (*). If a usufructuary mortgagee agrees to take renta and profits in Hen of 

^ interest, or part of the interest, he is liable under the oontraot to pay *nh*n<imi nmom- 

ment (/). When the Government revenue is a oonaolidated demand on the land mortgaged 
and other lands as jrell, the mortgagee is bound to pay the whole revenue accruing due 
on all the lands (g). 

Public charges have been held to include tagavi advances (h) and local 
rates (»'). 

The provision as to arrears of rent in default of payment of which the property may 
be summarily sold, has reference to patni tenures and saleable undertenures. The word 
“ summarily ” implies that the proceedings for realization of rent by sale of the property 
are of a summary nature ; for instance, as in the case of a certificate under the Public 
Demands Recovery Act ( j). It has been held that the mortgagee is liable to pay such 
arrears even if they are due for a period before bis entry into possession (k). 

• 

Clause (d) : Repairs. — The duty of the mortgagee to make necessary repairs out 
of the rents and profits was recognized before the Act ( l ). The cost of repairs to a 
well has been allowed (m), but not the cost of laying out water pipes in a house (n). 
But the mortgagee in possession is not bound to spend moifby on necessary repairs, 
unless there is a surplus left after deducting interest and money paid for public 
charges. Hence the use of the words “ rents and profits ” in this olause whioh are 
less extensive than the word “ income ” in clause (c). The mortgagee’s liability in 
England is similarly limited, for the mortgagee is not bound to increase his debt by spend- 
ing money on repairs (o). If the parties dispense with an account, the mortgagee cannot 
charge for repairs (p). 

The mortgagor is entitled to credit in the account for loss oaused by the mortgagee's* 
failure to repair (g). 


Clause (e) : Waste. — The mortgagee in possession must not commit waste, and the 
prohibition is enacted in the same words as in the case of a mortgagor in possession under 
sec. 66 and in the case of a lessee under seo. 108 (o). This prohibition is a corollary 
to the direction given in olause (&) to the mortgagee to manage the property as a 
person of ordinary prudence would if it were his own. A mortgagee in possession 
commits waste if he fells trees or even immature bamboo clumps standing at the 
date of the mortgage (r), but not if he fells trees he has himself planted (s) ; a 


(«) ...... Naremparembath v. Koyakutti 

1016) 20 1.0. 844 s Panigatan v. Raman 
(1007) 17 Mad. L.J. 617 ; Mahan# Singh 
v. LdUa Prasad (1010) 17 All. L.J. 03, 
67 1.0. 774. 

(/) Tkippa Ramoncami v. KHshnmmami (1011) 
0 Mod. L.T. 206. 8 I.0. 846 : PannambaUa 
v. KaUdhtnpadkU (1014) 16 Mad. L.T. 817, 
26 I.O. 641; Ban v. Shridhar (1014) 10 
Kag. L.R. 0, 23 1.0. 181. 

(g) Domna v. VadapalU (1014) 27 

Mad. 1*J. 206, 26 LC, 707. 

(6) ChkUm Bhda v. Bai Jamni (1016) 40 Bom. 
488, 37 LC. 206. 

(f) Add Husain ▼. Mmfc PaHma, svpm: Kssha 
Ram v. Ram Ltd Saha (1086) 168 LC. 65, 
# (1086) A.P. 812. 

(j) Jam Ramin v. Shsonamin Mammdi (1087) 
174 1.C. 1601, (1988) A.P. 106. 

t(fe) Kshotra Rath"* Dm gapa d a , supra. 


(D * 


j JfsWeftw. Raj Ramin (1868) 

W.R. 488; Ragho Ragaji v. Anaji 


(1868) 6 Bom. H.C. 116 A.C. ; Jamal 
v. Mohamad (1874) P.J. 7 ; Balaji v. Nana 
(1881) P.J. 106. 

(m) v. Naumng Singh (1806) 17 

(n) Evttwa Namganasami v. Soranammal 

(1014) 15 Mad. L.T. 374, 22 1.0. 685. 

(o) Richards v. Morgan (1768) 4 Y. 6 C. (Bx.) 

670 App. ; Qodjfsg v. Watson (1747)8 Atk. 
517. 

(p) Lahshman v. Bari Dinbar (1880) 4 Bom. 

684,680. 

(f) Shiva Dad v. Jam (1802) 15.Mad. 200; 
Raghu v. Aston? (1870) 2 iSl. 262. 

(r) Qhast Ram v. Rhda Nath (1624) 46 AH. 116, 
70 LO. 814, (*24) AJL. 16$: Raghu v. 
Askmf (1870) 2 AIL 262; Mabadr v. 
Shoo Shankar (1229) 112 1.0.484, (*29) 
A.0.124. 

PaRsr v. Stointoasa : .pMM 20 Xbd. 124, 
127. 
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Kwomdar in Madras has power to remove trees planted by himse l f (I). When the 
mortgagee in possession depreciated the value of the estate by granting oooupanoy lights 
in ezohange for naaarana, he was held accountable to the mortgagor for the nwArtm («). 
A somewhat forced construction was put upon this clause in an Allahabad ease where 
it was said that a violation of the right of privacy, by keeping a door on the 
mortgaged premises open, would constitute waste (v). 


S. 78 

(•W*) 


Clause (0 : Insurance. — Section 72 gives the mortgagee the right to insure the 
mortgaged property if there is no contract to the contrary, and if the mortgagor has 
not already done so. When the mortgagee has so insured, ho is ontitled under that 
section to tack the premiums to the mortgage money. This clause provides for the 
application of the insurance money. The mortgagee must apply it in reinstating the 
property or, if the mortgagor so directs, in reduction or discharge of the mortgage debt. 
Ghose points out the impossibility of the mortgagee reinstating the property, for the 
insurance is limited by sec. 72 to two-thirds of the value ; but the section only means that 
the money should be applied to repair any damage causotf by the lire. In a case in 
which the insurance was effected neithor by the mortgagor nor by the mortgagee but 
by the Receiver of the Court the application of the insurance money was held to be in the 
discretion of the Court (g>). If the mortgagor has insured, the mortgagee has no claim 
to the insurance money as against the Insurance Company [x). 


Clause (g) Accounts. — The mortgagee in possession must keep clear, full anil ac- 
curate acco un ts supported by voucheA. This is another duty of tho mortgagee which 
is akin to that of a trustee— seo sec. 19, Indian Trusts Act. The same obligation was 
imposed by the Regulations (y) ; a*d it mattered not whether tho mortgagee was in pos- 
session with or without the consent of the mortgagor (z). With reference to the Bengal 
•Regulation, Phear, J., said in Ooluck Chunder v. Mohan Loll (a) that the mortgagee** 
account should show what the mortgagee has roalized, from what portions of the 
mortgaged property, in what terms or periods, with what loss or gain on the several 
asse ts, and with what necessary reductions, and tho net profits available as actual 
realizations towards liquidating tho mortgage amounts. And again in Molcund Loll v. 
Ooluck Chunder (b) he said that the mortgagees were bound to exhibit detailed items of 
all receipts and disbursements up to the time of accounting verified by themselves and 
accompanied by all vouchers. This clause has been based on these oases. In a case 
under the Act the necessity for detailed accounts has been stressed by the Bombay High 
Court (c). If the mortgagee employs an agent it is not sufficient to show lump 
sums received from the agent, and the mortgagee should show what the agent received 
from the tenants (d). It has been held (e) that the accounts to be kept by a mortgagee 
ue independent of any which may bo kept by a patwari, and thia ha» boon followed by 
the f!hi«f Court of Oudh {/). In the undemoted caae the Pnvy Council apphed the 
maxim qui faeii per alt qp /act per et, and held that the account, of the property 


(t) V<uudet>an Xambudripad v. Valia (1001) 

24 Mad. 47 F.B.; Xriehna Patter v. 
Srinitaea, tupra. 

(u) Qhati Bam y. Bhola Nat*, rupra. 

(t) Laekmi Norain v. Jethu Mai (1894) 16 All. 

888 . 

*(w) DodvChand v. Ramathwar (1917) 40 I.C. 

828. 

(a) P. r. Chatty v. Makar Union Inturanu (1928) 
87 1X7777, ('23) A.R. 8. 

(y) Bournl Reg. 18 of 1708 and 1 of 1708 ; 
MsdcisRsq. 24 of 1802, 

• MuMUmlSi v. Baboo 8rp Ki*a* (1889) 
12 MIX 187. 

(s) NUkmU Mu v. Shaikh J mod dt t n (1878) 7 
W.R. 80. 


(a) (1868) 5 W.tt. 271. 

(< b ) (1868) 9 W.E. 572. 

(c) Kundanmal v. Kuthihai (1902) 26 Bom, 883. 

(rf) Soyei v. Pollock (1885) 30 Cl>. V. 338. 

(e) Ram KUtcn Singh v. Shah Kundun Ud 
1 (1884) Gftt. No. W.K. 17*. 


Rvdai Lai v. Md. Atiha Jehan <19*7) 2 
Luck. 584, 102 LC. 

citing Lai Bahadur v. ism mm (1024) 

74 I€. 95. (*24) A.O. 92; LaHmi Nmatn 
74 

i 8 UK*. 


187 J.C. 
v. 

40 
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& 76 (|) managed by the agent, though prepared by the agent, are the principal's 
accounts (g). 

If there are two mortgages, the mortgagee must file a separate account of each, for the 
Court will take separate accounts (h). In a case where the mortgage decree directed two 
accounts, the Privy Council held that the mortgagee is not bound to credit receipts to 
the debt which bore compound interest and was more burdensome to the 
mortgagor (i). 


Failure to account.— If the mortgagee fails to keep accounts, there will be a 
general presumption against him in odium rpoliatoris ( j ). But the presumption must 
have reasonable limits and not be mere conjectures based on inexact data (fc). Thus 
when the accounts of all the years have not been kept, the Court may proceed on the 
basis of an average annual income (l), or may assume that all the tenants have pAid 
their rents and may order f the accounts to be prepared on the basis of gross annual 
rentals ( m ). But the presumption should not be carried beyond reasonable limits and if the 
mortgagee is debited with gross rentals, he should be allowed collection charges (n ). In some 
cases interest has been disallowed (o), or if there is no definite evidence as to the amount 
of the rent(p), it has been assumed that the profits would baltfAoe the interest (</). This 
was done with the consent of the parties as being just and convenient when a puisne 
mortgagee was redeeming a prior mortgagee who had realized his security and 
purchased and taken possession of the property* (r). But this is not a rule of law, 
for a prior mortgagee who has realized his security and is in* possession as purchaser is 
liable to account for rents and profits when sued foi* redemption by a puisne mortgagee 
who had not been made a party (a). The mortgagee cannot be heard to say 
that an item entered in his account is an illegal collection (t ) ; and when a mortgagee 
collected a cess which was introduced by an Act subsequent to the mortgage and 
realizable only by the mortgagor, it was held that the amount should be credited to the 
mortgagor («). 


Wilful default. — A mortgagee is not liable to account under the rule of wilful 
default (t.e., not only for actual receipts but also for what he might and ought to have 
received) unless he is in possession in the character of a mortgagee. See note ante 
under sub-section (b). But when a mortgagee enters into possession under a deed which 
is silent as to possession he takes upon himself the obligation of accounting for rents 
and profits ( v ). 


(g) Shah Mukhun Loll v. Baboo Sree Kishen 

Singh (1868) 12 M.l.A. 157, 106 on appeal 
from Icam Kissen Singh v. Shah Kundun 
t Ia& cited In footnote (e). 

(h) Ramchandra Baba v. Janardan (1800) 14 

Bom. 10. 

(i) Bader Moideen v. Nepean (1800) 26 Cal. 

1 P.C. 25 1JL 241. 


(j) Shah Ohdtam Nutuf v. Aftuit. Bmanum 
<1868) 0 W.R. 275 ; AUah Yar v. Thakar 
Dot (1018) 44 LC. 0. 


<*) 

<*} 

(m) 

(*) 


Shah Mukhin LaU v. Baboo Sree KUhen 
SingKtupr a ; Lai Bahadur v. Murli Dhar , 
supra. 

Muhammad v. UUamehand (1021) 68 1.C. 508. 

Lakshmi Narsdn v. Mohamadi Bsganu supra ; 
Hardeo Vrasad v. Qanga Sahai (1021) 10 
AH. L.J. 61 I.C. 48, (*21) AJL 107. 

Khwaja Saigsd Mari Husain v. DM Dayal 
(1034) 0 Luck. 466, 148 I.C. 880, (*34) 
A.0. 104. 


(o) 


00 

( 4 ) 

(f) 

(s) 


(*) 

( 6 ) 


Shadi Lai v. Lai Bahadur (1033) 877 Cal. 
W.N. 420, 57 Cal. L.J. 152, 64 Had. L.J. 
208, 36 Bom. L.R. 808, 1033 AU. L.J. 
830, 142 I.C. 730, (*S3) A.PC. 85. 


Bardot 
I.C. 122, 


v. MU Damodar (1033) 145. 
r 33) A.L. 141. 


Bardot Singh v. ML Damodar , supra ; Amir- 
ehand v. Tirath Bam (1008) PX.R. 06. 

Umes Chmder Sircar v. MU Zahoor Fatima 
(1801) 18 Gal. 164, 180, 17 IA. 201. 

Muthammal v. Rmm PiUai (1018) 41 Mad. 
618, 44 I.C. 753 ; contra. Sued Ibrahim 
Sahsb v. Arumugathayes (1015) 88 Mad. 
18, 16 I.C. 877 ; Sri Ram v. Kssri Med 
(1004) 26 All. 185; Bari Krishna v. 
Qajendra Nath (1080) A.C. 15. 

Nuwal Kishore v. Syyud Inaged AH (1852) 
7 Agra S.D. 248. 

Ramaegtar r. Tutsi Prosai (1011) 14 Cal. 
LJ. 507, 11 1.0. 718. 

Madari v. Beddm Prasad (1004) £7 AIL 
851 F.B. 
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Contract to the contrary.— The sub-section is not expressed to be subject to a 
contract to the contrary, and a mortgagee in possession cannot contract 
himself out of the duty to account (w). Every mortgagee in possession is b*mnd to 
account unless he establishes a contract in the terms of sec. 7? (*). In Bikari Lot v. Shib 
Lai (jf) the contract in the mortgage was that the mortgagee should take the rents and 
profits in lieu of interest and pay the mortgagor a fixed annual sum by way of malikhana 
and that there was to be no account except as to malikhana. The agreement was 
enforced and redemption was decreed on payment of the principal sum loss the balance 
due on the malikhana account. 

Accounts Only on redemption.— The mortgagor cannot claim an account, unless 
he has filed a suit for redemption (z). A suit for an account only would contravene the 
provision of Order 2, rules 1 and 2 of the Code of Civil Procedure, for the mortgagor cannot 
split his remedies. But under sec. lf>D of the Dekk&n Agriculturists Relief Act 17 of 
1870 as amended by Act 22 of 1882 an agriculturist is allowed the privilege of suing 
for an account without asking for redemption (a). As the prayer for an account is ancillary 
to the claim to redeem, no question of limitation can ari* between a mortgagor and 
mortgagee when accounts are taken at the time of redemption (/#). 


Clause (h) : System Of accounting.— The account has to bo taken with rests, so 
that, Btrictly speaking, as soon as there is a surplus of net receipts over interest, the balance 
should be applied in reduction of principal, and then interest runs on the reduced amount. 
This piece-meal method of taking accounts is not favoured in England where the practice 
is to take a continuous account, though if the continuous account unduly favours the 
mortgagee the Court may interfere jmd make a special order for an account with rests (c). 
The section says “ from time to time " and evidently contemplates a rest whenever there 
is a surplus, but the practice of Courts in India is to take annual rests (d), though in one 
"reported case half yearly rests were ordered (e). But if the net receipts are less than the 
interest, the deficit is not added to the principal, os that would lead to compound interest 
which is not allowed (/), unless there is express provision to that effect. The same 
clause in the old section referred to “ interest on the mortgage money,'* but these 
words have been omitted, because as mortgage money means principal and interest, the 
phrase might imply that compound interest was to be charged even when tho deed only 
provided for simple interest. 


Occupation rent. — Occupation rent is an expression which also occurs in see. 62 of 
the Indian Trusts Act. This is charged if the mortgagee is in personal occupation and it 
represents what the land would yield if let to a fenont ( y ). In English law a mortgagee is 
charged with an occupation rent for any part of the premises which he personally 
occupies (A), and with loss caused by deterioration due to his mismanagement after 
taking possession (»). In a case before tho Act, Westropp, C.J., said that either a Mr 


(w) Muhammad Ishaq KhSk v. Hup Aaratn 
Singh (1032) 64 All. 205, 186 LC. 863, 
('31 ) AJL 662 ; Lot Bahadur v. Murli Bhar 
(1028) 74 I.C. 06, (*24) A.O. 02 ; Ch. 
Barfrat Ahmed v. L. Mannitol (1043) A.O. 
38, 18 Luck. 273, (1042) O.W.N. 685. 203 
I A, 440. 

(*) Kamlm Prasad v. Bamdeo (1036) 166 I.C. 
22. (*35) A.P. 148 ; Kiehun bet v. Uxra Lot 
(1 im 120 I.C. 763, (’20) A.P. 571. 

<y) (1024) 46 All. 833, 82 l.C. 26, (’24) A .A. 601. 

(s) Mm Beloit v. Bari NiBmafhrev (1883) 
7 Bom/377 ; Qordhaalal v. Thakur Radha 
JEM (1043) JLA. 100, 206 I.C. 680. 

(а) . hstmehsmA v. (gttfft^O Bom. 400. 

(б) Thekkammmeaaath Bamak f. IMfl 

(1016) 28 Had. ia. 184, 27 LC. 080; 


Banwari v. Sabhmj (1031) 20 All. h.t. 
421, 135 JX\ 248, ('31 ) A.A. 665. 


(O 

«*) 


Wri'jl* v. GUI (1005) 1 Ch. 241 263. 

JaijU Hai v. Oabind Tiwari (1884) 6 All. 
808 ; Radhabenode Mister v. Kripa Magee 
(1872) 14 B.I.A. 443: Mohammed v. 
Uttamchand (1021) 63 l.C. 608. 


(e) Books Chand v. Omda Khamm (1881) 6 Cal. 
377. 

(/) Radhabenode Mister v. Kripa Magee (1872) 
14 ILL A. 443. • 

(g) Ragbsmath Ray v. Baraik yMT) 7 W.E. 244. 

(A) Marriott v. Anchor Rmereian ar y Ca, (1861) 
Dag.V.RJ. 177. • • # 

*%) Taylor v. Moety* (1666) 28 ChJ). 226. 


s. 71(h) 
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S.1NM. occupation rant or net profit might be debited to a mortgagee (j). This was probably 
because net profits were considered to be the same as occupation rent. But there can be 
no question of an occupation rent if the premises are not personally occupied by the 
mortgagee. In a Patna case (lc) the mortgagees were in personal occupation at the time of 
the mortgage and Were charged an occupation rant, but when they let the premises to 
tenants they were liable for the rent that they received. The Court will not, however, 
require the mortgagee to account for any collateral advantage received from his 
occupation. So when the mortgaged property is a public house, and the mortgagee, a 
brewer, lets the house as a tied house, he is not called upon tb render an account of the 
profits of the sale of the beer, but the rent charged is that which would be realized if 
the house was let without the condition as to purchase of beer . from the 
mortgagee (l). 

After deducting expenses. — The mortgagee’s receipts are his actual realizations. 
From these are deducted the expenses allowed by this olause, and the balance is debited 
in reduction first of interest and then of principal. The expenses to be deducted are 
those under clauses (a) and (b), (c) and (d), t.e., management, collection of rents and profits, 
publio charges and necessary repairs. The provision allowing a deduction for expenses'of 
management and collection of rents, is new. Under the old seotion these were omitted 
from this clause but allowed in clause (a) under sec. 72 — so that they were strictly speaking 
not recoverable by the] mortgagee until the principal money became due. It is more 
reasonable that the mortgagee should get credit for these at once and that they should 
be deducted from the reoeipts before these are debited against the mortgagee (f»), and 
that they should be on the same footing as expenses of collection and necessary repairs. 
This is in accordance with the law in England where expenses of management are allowed 
to the mortgagee in the accounts (n) as “ just allowances,*' t.e., items admissible though 
not expressly mentioned in the deoree (o). Expenses of repairs are also allowed as “ justj 
allowances ” (p). Costs of litigation incurred bona fide by a mortgagee to collect his 
rents have been allowed (q), But in another case it was said that the mortgagor was 
not responsible for such costs unless the mortgagor's title was impeached in the suit (r). 
It is submitted that the former view is correct. There is however nothing to prevent 
the mortgagor and mortgagee making an express bargain that a fixed sum should be 
charged annually for expenses (a). The word “ expenses ” includes publio charges but 
the mortgagee is not entitled to deduct such charges paid after the date when the amount 
mentioned in the deoree for redemption is tendered to him (/). 

Remuneration. — The mortgagee is not allowed to charge remuneration for his 
personal services in Connection with the management of the mortgaged property (u) ; 
but be may employ an agent at a salary, if the work is so onerous that he would 
do so if the property were his own (t>). In Koder Moideen v. Nepean (is) the mortgagee's 


(j) Prabhakar v. Pandurang (1879) 12 Bom. 
H.C. 88. 

(ft) Eithun Ltd v. Him Ltd (1929) 120 1.C. 768, 
(•29) A.P. 671. 

(I) White v. City of London Brewery Co . (1889) 
42 Ch.D. 287. 

(m) SMb Chandra v. Laehmi N (train (1929) 
61 All. 686. 66 I.A. 889, 119 1.0. 612. 
(’29) A.PC. 248 ; Eirat Singh v. Ramraran 
(1941) AJL 880. 

{n) Leith v. Iraim (1888) 1 My. A K. 277 : 
, Raja Sir Mahomed Ernie v. Hakim sSyei 
(1941) A.0. 498. 


(o) Wilket v.aSamUm (1877) 7 Ch.D. 188; 
Seton, p. 19J6 

ip) Tipton Cheek Colliery Co . v. Tipton Moat 
Colliery Co, (1877)3 Ch.D. 192. 


(q) Baean^ShtQy^Mata Bdkeh (1914) 17 O.C. 

(r) Pokree Saheb v. Pokree Reary (1898) 21 Had. 

82. 

(i) ChaHkani Venkatarayanim v. Zemindar of 
Turd (1928) 46 Bad. 108, 60 LA. 41, 71 
1.0.1036, (’23) A.P0. 26. 

(0 Pdttyodi Rajagopala v. Karruppiah (1946), 
A.K. 464. 


• Bom. L.B. NO; v. **** * 

(1006) 10 V«*. 404. 


(«) (18M) MCU. li^0Uu (p. 
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•on lived on the mortgaged property and managed it, but the Privy Council allowed 
only the ooat of m ai nt e nan ce of the son during the father's lifetime, but nothing after 
the father'* death when the eon himself became the mortgagee. However, this strict 
rule has been relaxed on the principle of Biggs v. HoddinoU . HoddinoU v. Biggs (x) 
and a mortgagee may stipulate for his own remuneration and the stipulation will be valid 
if it is free from oppression and limited to the duration of the mortgage. The Bombay 
High Court allowed a mortgagee to charge remuneration for the management of a 
mortgaged mill (y). In England a mortgagee company was allowed to charge for 
the remuneration of one of its directors employed in a professional capacity in 
addition to its own stipulated remuneration (r). See in this connection note “ Collateral 
benefit " under sec. 60. 


Surplus.— If, on redemption, it is found that the mortgagee has received a surplus 
in excess of the principal and interest, the mortgagor is entitled to recover the surplus. 
The mortgagee is also liable to pay interest on the surplus, but cases conflict as to whether 
the interest should r un from the time when the debt is satisfied (a), or from the time when 
the redemption suit was instituted (6). In a more reoent Ase (c) the Allahabad High 
Court pointed out that the English authority, Charles v. Jones (d), referred to a surplus 
left after the exercise by the mortgagee of a right of private sale and that the mortgagee 
is not liable for interest gn the surplus until the institution of a redemption suit. 


Clause (!) : Effect Of tender or deposit.— A deposit of the mortgage money 
in Court operates as a tender as soon as the mortgagor has done all that has to bo dona 
by him to enable the mortgagee to tike the money — secs. 84 and 102. Tender when 
wrongfully refused operates as a cessation of interest if there is a continued readiness to 
pay («). But the mortgagee is stftt in possession as mortgagee, and tinder a statutory 
liability to account for rents and profits roccivod from the date of tender (/). 
Jn the same clause of the old section the mortgagee was required to account for his gross 
receipts. It was not dear what was meant by the word “ gross " which has now been 
omitted. After tender or deposit tho mortgagee is not entitled to collection charges (y), 
but in a Madras case (A) this was said to be too drastic and tho mortgagee was 
allowed to make deductions for collection charges. Government revenue and repaint. 
The express provision added at the end of the clause has the effect of superseding the 
latter decision. It is submitted that the word “ receipt " is used in the same sense ss m 
clause (h), and that after tender tho mortgagee is neither entitled to interest nor 
to deductions for expenses of management, collection of rents and profits, publio 
charges, or repairs (t). 


Loss.— If Urn is oocaaioned by the mortgagee’, default in the performance of the 
duties im posed upon him by this section the amount will be determined in the urn* 
suit (j). If the mortgagee fail, to pay the Government revenue and the mortgag or pay* 
to avert a sale, the mortgagor is entitled to credit for the amount w the mortgage 
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MOMBt (fc). The remedy voder thk Motion is cumulative and does not opente as a 
bar to any other remedy the mortgagor may have at law (1). He may bring a suit tor 
damages at onoe aad need not wait to debit the mortgagee with the lorn when aoeoonta 
are taken at redemption (m). ’ 


77 . Nothing in section 70, clauses (b), (d), (g) and (h), 
applies to cases where there is a contract 
!nt*r<*t. pt * to Uea * between the mortgagee ^and the mortgagor 
that the receipts from the mortgaged 
property shall, so long as the mortgagee is in possession of the 
property, be taken in lieu of interest on the principal money, 
or in lieu of such interest and defined portions of the principal. 


Receipts In lien Of interest. — Sec. 77 enacts an exception to seo. 76. It omits re- 
ference to clause (c) of sec. 76 which makes it obligatory on the mortgagee to pay Govern- 
ment revenue (»). There is no account to be taken between the mortgagor and mortgagee 
when the rents and profits are taken in lieu of interest or in lieu of interest and defined 
portions of the principal (o). In Buch oases if the mortgagee dose not realize the full value 
of the usufruct it is the mortgagee and not the mortgagor who suffers. The section was 
applied in a case in which the rents and profits were taken in lieu of a portion of the interest 
only (p), but the judgment proceeds on the erroneous assumption that a usufructuary 
mortgagee is not liable to account unless there is an express bontraot to that effect (q) ; 
this decision would appear to have been impliedly overruled by a subsequent Full Bench 
decision (r). The exception therefore is limited to the two cases specified. And 
when the mortgage merely made an estimate of the amount of rents and profits 
that would be available for reduction of the debt, the mortgagees were not exon- 
erated from their liability to account (s). But when the mortgagee was to take 
the rent and profits in lieu of interest and reoeive a fixed annual sum from the 
mortgagor as well, he was not liable to account (*). If there is a contract that 
receipts shall be taken in lieu of interest, the fact that the rate of interest is specified in 
the mortgage does not neoessarily show that the mortgagee is liable to aooount («). 
When the mortgage stipulated that the mortgagee was to pay a fixed annua l sum 
to the mortgagor as malikhana and that the rents and profits were to be taken in lieu 
of interest and that there was to be no aooount except as to malikhana, redemption 
was decreed on payment of the ^principal sum less the balance due on the 
malikhana aooount (v). But when the malikhana was not to be paid to the mortgagor 
and the mortgagee withheld payment as he olaimed himself to be the malikhandar, the 
mortgagee was not liable to aooount but was required to give the mortgagor an indemnity 
against the claim of some other person proving to be the malikhandar (u>). In a case 
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wben tin rent and profits were taken in lien of intenet and the mortgagee covenanted 
to pay rent to the aemindar who held by title paramount, the fact that the mortgagee 
afterwards escaped payment of rent did not entitle the mortgagor to get credit for this 
rent (*). A usufructuary mortgage provided that the mortgage should be discharged 
hy the rents and profits for 55 years, but that an annual sum of Re. 00 should he paid 
out of the rents and profits to the mortgagor. If these payments had been made there 
would have been no account, but as the payments were not made, the mortgagee was 
held liable to account and the term of the mortgage was projwrt innately reduced (y). 
A fallen tree is part of the produce of the land, and if the mortgage is one to which seo. 77 
applies the mortgagee may take it without accounting for its value [:). 


s* 


77 , 1 * 


Priority . 

78 . Where, through the fraud, misrepresentation or 
Postponement 0 f prior gross neglect of a prior#mortgage«s another 
mortage.. person has been induced to advance 

money on the security of the mortgaged property, the prior 
mortgagee shall he postponed to the subsequent mortgagee. 

Priority . — The priority of successive mortgages is determined by sso. 48 which 
enacts the rule qui prior eat tempore potior est jure. The following Oudb case (e) is an 
instance of the rule ; A mortgaged a share in village X to It in 1017 and there was a 
provision in the mortgage that if 4 was dispossessed of any part of that share by other, 
heirs the mortgage should operate as a mortgage of a share in village Y. In 1018 A 
mortgaged the share in village Y to C. In 1022 A was dispossessed of part of his share 
in village X by co-heira. The contingent mortgage of village Y to B did not vest till 
1922, and therefore C’s mortgage had priority over the mortgage to B. 

A question of priority arose in a curious way in the following qase (6) : A prior 
mortgagee sued to enforce his mortgage making the puisne mortgagee a party. The 
puisne mortgagee did not appear and a decree for sale was made on the prior mortgage, 
but as the puisne mortgagee was not before the Court the Judge erroneously made an 
order dismissing the suit ss against him. The puisne then sued to enforce his mortgsgs 
and claimed priority as the prior mortgagee's suit against him had been dismissed. The 
Court got over the difficulty by applying the rule that the object of impleading a puisne 
mortgagee is to enable the property to be sold free from his incumbrance. The effect 
of dismissing the suit against the puisne was that the sale was subject to the incumbrance 
of the puisne mortgage, but did not affect the priority of the prior mortgage. 

If the mortgagor admits the validity of a puisne mortgage, the prior mortgagee 
cannot dispute it (c) ; buKtbe mortgagee who is first in time has priority over a 
subsequent mortgagee. A prior mortgage duly registered is a valid security in priority 
to all of later date. Such priority will be displaced if the puisne mortgagee has redeemed 
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the prior mortgagee (d). The prior mortgagee does not loee priority by releasing part 
of his security (s). 

The section enacts an exception based on the doctrine of estoppel. A. mortgagee 
need not go out of his way to give notice of his security when he hears that the mortgagor 
is dealing with the property. But if there is any fraud or artifice, direct or indirect, of 
the mortgagee, he is postponed to the subsequent mortgagee. In a Bombay case (/) 
the one-sixth share of a member of a joint Hindu family was purchased at an execution 
sale by the plaintiff’s son, who sold it to the defendant without telling him that the whole 
property was under mortgage to his father, the plaintiff. West, J., held that the mere 
fact that the son bought and sold a share of the property without disclosing the existence 
of the mortgage was not estoppel against the mortgagee ; but that if there had been 
any active fraud or artifice, by which the mortgagee directly or indirectly had prevented 
the purchaser from his son making inquiries as to title, the oase might have been different. 
Again in a Caloutta case {g) the mortgagor, after the mortgage to the plaintiff. Bold part 
of the property to A, and gc^e a second mortgage of the remainder to B. The mortgagee 
had led both A and B to believe that the property was unencumbered. His suit against 
A was barred by estoppel and as to B his mortgage was postponed to that of B. 

The section summarizes the oases under three heads : fradb, misrepresentation, and 
gross negligence. These ingredients, it has been said, are disjunctive and indicate 
three different kinds of conduct (&). 


Fraud. — Fraud on the part of the mortgagee is the same as fraud on the part of 
'anyone else. The word “ fraud ” is used in the section in the sense of the definition in 
sec. 17 of the Indian Contraot Act. Under the explanation to that section non-disclosure 
is not fraud unless in the circumstances of the oase there is a duty to speak — or unless 
silence is in itself equivalent to speeoh. Thus there is a duty on the mortgagee to dis- 
close his lien at a Court Bale. If the mortgagee brings the property to sale in execution 
of a money decree and the lien is not notified in the sale proclamation, he is guilty of 
fraud and cannot assert priority to the auction purchaser (»). In a Bombay case (j), 
the omission to notify was held not to be fraudulent concealment because the mortgage 
was registered, but this, it is submitted, is erroneous, for a person who is under a duty 
to disclose an incumbrance cannot take shelter behind a plea of constructive notice. 
The mortgagee need not give express notioe at the time of the sale if his mortgage is 
notified in the sale proclamation (k). There is no duty on the mortgagee to disclose 
his mortgage when attesting a puisne &ortgage if he is not aware of the oontenta of 
the deed — yet where that knowledge is brought home to him and there are circumstances 
which show that he acted dishonestly or disingenuously, and the puisne mortgagee was 
iff oonsequence deceived, the prior mortgagee will be deprived of priority (1). 

Misrepresentation. — Misrepresentation is defined in do. 18 of the Indian Contract 
Act* It includes oases where there is no intent to deceive. An omission to notify a 
prior inoumhranoe in a sale proclamation, even if an innocent mistake, would amount to 
mi s repr e s en tation if the purchaser was thereby misled to his prejudice. If the mortgagee 
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•tanda by and seat another lending money on the tame estate without giving no tioe of 
bis first mortgage, it is a misrepresentation, and be will lose his priority (m). 

Gross .negligence* — The history of the doctrine of gross negligenoe has been 
explained in the note under the same heading under sec. 3. Lord Lindley in OUmr r, 
Hinton (%) said:— “To deprive a purchaser for value without notioe of a prior 
incumbrance, of the protection of the legal estate it is not, in my opinion, essential that 
he should have been guilty of fraud ; it is sufficient that he has been guilty of such gross 
negligence as would render it unjust to deprive the prior incumbrancer of his priority.” 
This was followed by the Calcutta High Court (o) dissenting from a dictum of Jenkins, 
J., that gross neglect in this section means neglect that amounts to evidence of fraud (p). 
The Lahore High Court (q) has also dissented from the view of Jenkins, J. 

Ghose defines gross negligence as any act or omission by the prior mortgagee which 
enables the mortgagor to deal with the property as if it was not encumbered. This is 
a good working definition and may be illustrated by the case of Briggs v. Jones (r) f where 
the mortgagee of leasehold property lent the lease to the dfortgagor to enable him to 
raise money, telling him to give notioe of the mortgage. The mortgagor raised money 
from a Bank without giving notioe and the mortgagee was postponed to the Bank. Lord 
Komiily in this case said that “ a person who puts it in the power of another to deceive 
and to raise money, must take the oonsequencee.” This case is very similar to the 
Madras cases («) where the mortgagee instead of retaining the deeds and insisting on 
their being inspected in his presence, returned them to the mortgagor to enable him to 
secure a fresh advance. *ln a Nagpur case (0 the mortgagee made an inoorreot 
endorsement of satisfaction on the mortgage deed and returned it to the mortgagor who 
was enabled to raise money on subsequent mortgages. The mortgagee was therefore 
postponed to the subsequent encumbrancers. If a mortgagee allows a mortgagor to 
remain in possession and the latter pays rent to the mortgagee, the former cannot be held 
to be negligent («). 

Illustration . 


O deposited title deeds of his property with Bank S to secure an overdraft. 0 
then asked for the return of the deeds saying that he wished to sell the property and 
clear the overdraft. The usual pratioe is for the prospective purchaser to inspect the 
deeds in the office of the Bank’s solicitor. But O said he would not get a good prioe if 
the purchaser knew the Bank had the deeds, and the Bank Manager returned the d eeds 
to Q. O then borrowed money from Bank L on a«lepo*it of the deeds falsely represe nt i n g 
that there was no incumbrance on the property. The mortgage to Bank L had priority 
over the mortgage to Bank N: Lloyds Bank Ltd . v. P, E, Ousdar do Co. (1029) 56 CaL 
868, 121 1. C. 626, (’30) A. C. 22. # 

But these la no negligero if the mortgagee inquires for the deeds and the mortgagor 
gives a reasonable excuse thabthey are lost or that he never had any and that his trie 
is prescriptive ; and If the mortgagee honestly aooepts rite owner’s statements he wfll 
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not be postponed if It tons oat afterward* that the mortgagor had deed* (v) ; but not 
if the owner merely say* he has not got the deed the mortgagor no farther 
inquiry (so). Again, the mortgagee does not loee priority when he gives the deeds to a 
sub-mortgagee yrho returns th e m to the mortgagor (x) 9 or when the non-possession 
of the deeds is reasonably aooonnted for (y). Bnt when the mortgagee allowed the title 
deeds to remain four yearn in the 1 possession of the mortgagor and oonld give no reason- 
able explanation, he was postponed (z). When a vendor had taken a mortgage to secure 
the greater part of the prioe, and knowing that the buyer was impecunious and a bad 
paymaster allowed him to retain the deeds, he was postponed to a second mortgage by 
deposit of title deeds (a). If the prior mortgagee has done nothing to induoe a subsequent 
mortgagee to advanoe money he cannot be postponed simply because there been 
a delay in the registration of his mortgage (6). In an Allahabad case (c) an incorrect 
description of the land in the prior mortgage led to a seoond mortgagee advancing money 
in the belief that the land was not encumbered. The mistake was due to an error in the 
mortgagor's title deeds and the prior mortgagee would have discovered the if 

he hod ex a mine d the revenue registers. His omission to do so was held not to be such 
gross negligence as to justify his being deprived of priority. The ratio decidendi seems 
to be that the omission was rather want of caution than gross negligence. See note 
4 Gross Negligence ' under sec. 3. 

The rule as to priority, it is submitted, was misapplied in a Lahore case (d). The 
first mortgage was a usufructuary mortgage for Rs. 99, but the mortgagee omitted to 
register the deed or to take possession or to apply for mutation of names in the revenue 
reoords and yet he was not postponed to a seoond mortgage with possession. The Court 
* was under the erroneous impression that gross negligence must be fraudulent. 


The act or omission must be the proximate cause of the change of position (e). Fqr 
even if the mortgagee allows the deeds to remain with the mortgagor, he will not be 
postponed if the second mortgagee advances the money without investigating title or 
searching the register (/). One of the facts to be taken into consideration is the 
existence of a universal system of registration (g). Two Madras oases on this point 
are, it Is submitted incorrect (A). 


To constitute a valid equitable mortgage it has in some oases been held that it is 
not necessary that all the deeds of title should be deposited. It may therefore happen 
that an equitable mortgage is created by the deposit of some deeds with a first mortgagee, 
and then another equitable mortgage is created over the same property by the deposit 
of the remaining deeds with a seoond Inortgagee. In such oases it is a question of fact 
whether the omission of the first mortgagee to require the deposit of the remaining deeds 
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u evidence of noh gras negligence as to deprive him of pri o ri ty . In Zoom t 
W&UmM (i) * deposit of deeds gin no seeurity over pvoperiy not oomprieed in the 
deeds ; but in Roberts v. Croft (j) s deposit of deeds relating to the property* hot not 
sufficient to show a title in the mortgagor* was held to be sufficient to give the deportee 
priority ; and in the undemoted oases {h) priority was not forfeited. Whom the deeds 
deposited showed no title end documents showing title were in existence! it was held 
that no security wse intended to be created (/). 


Liability Of mortgagor not affected.— Questions of priority only arise between 
suooeeaive mortgagees. They do not affect the liability of the mortgagor. This 
is illustrated by the eese of PadanUh Halwai v. Ram Rain (tn). There wae a first 
mortgage of Tillages A and B to 8 ; a second mortgage of village A to L ; a third 
mortgage of villages A and Bu> 8, for the amount due on the first mortgage and a further 
advance ; and a fourth mortgage of village A to L. L sued on tho second and fourth 
mortgages for sale of village A making 8 a party. The Court by mistake overlooked 
the priority of the first mortgage to 8 and directed the sale proceeds of village it to be 
paid first to satisfy the second mortgage* then the first sod theg the fourth. The second 
mortgage was fully satisfied and the first mortgage partly satisfied out of the sale 
prooeeda. The fourth mortgage was not satisfied and so village B was sold under a 
personal decree under sec. 90 and purchased by P. 8 then sued on his third mortgage 
and the purchaser of B claimed that village B was relieved of all liabilities under the 
first mortgage by reason of the failure of 8 to insist upon his priority in respect of that 
mortgage. Their Lordships said that it was true that if S had appealed against the 
decree of the Subordinate jJudge ho cffuld have had his interest as first mortgagee 
protected, and could, on the sale of A % have obtained payment of the amount then due 
under that mortgage* but the foot that he had not done so did not disentitle him from < 
recovering the full amount of his claim in this suit. P as purchaser of the equity of 
redemption was in the position of the mortgagor and his liability was not affected by 
the feet that 8 had lost priority owing to the erroneous order of the Court. 

Liability Of purchaser not affected.— The liability of a purchaser Is not affected 
by sec. 78, for the section applies in casos of successive mortgages and not to the ease 
of a mortgagee and a subsequent purchaser {»). On the other hand a purchaser of an equity 
of redemption is not affected by further advances made after his purchase, though in 
a Bombay case the purchaser was held to have lost priority on the vei 7 doubtful ground 
that he had allowed the mortgagee to believe that tho mortgagor was still the owner (o). 

In a later Bombay case (p) the mortgagee paid only part of the mortgage money at the 
time of the mortgage and the remainder after th$ mortgagor had sold a portion of the 
property mortgaged to a third person. The purchaser was only liable for the amount 
advanced prior to his purchase. 

Res Judicata. — A claim to priority may also be loet by res judicata . When a# 
puisne mortgagee sued to redeem a prior mortgagee and the latter omitted to set up an 
earlier mortgage to which he wbagpbrogated* a suit subsequently brought on that mortgage 
against the puisne mortgagee is bailed by ree judicata ( 9 ). Similarly in M ahome d 
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Ibrahim Hwmm Khan v. Ambika Psrsad Singh (r), a claim to priority was barred by 
n$ judicata and by limitation. The fifth mortgagee cued for sale elaiming to have paid 
off the fleet mortgagee and to be subrogated to him and to have priority over the eeoond , 
third and fourth mortgagees* But the second and third mortgagees bad prev io usly 
Sued for sale making the fifth a party, and in that suit the fifth had not claimed to be 
•abrogated to the first. The claim to priority was therefore barred as against these 
mortgagees by res judicata. It was also barred by limitation as against all intermediate 
mortgagees as the suit was filed after the period of limitation (under article 132) for the 
enforcement of the first mortgage had expired. 

Y 

79. If a mortgage made to secure future advances, 

T to Hcun P er f° rmance of an engagement or 

wMSS^ Mn wmt ^ wh«a the balance of a running account, expresses 
« wpr* the maximum to be secured thereby, a 
subsequent mortgage of the same properly shall, if made 
with notice of the prior mortgage, be postponed to the prior 
mortgage in respect of all advances or debits not exceeding 
the maximum, though made or allowed- with notice of the 
subsequent mortgage. * 


Illustration. 

A mortgages Sultanpur to his bankers, B do Co., to secure the balance of his aooount 
with them to the extent of Rs. 10,000. A then mortgages Sultanpur to C, to secure 
Rs. 10,000, O having notice of the mortgage to B St Co., and C gives notioe to B do Co., 
of the second mortgage. At the date of the second mortgage, the balance due to B do Co. 
does not exoeed Rs. 5,000. B do Co. subsequently advanoed to A sums making the 
balanoe of the aooount against him exoeed the sum of Rs. 10,000. B do Co. are entitled, 
to the extent of Rs. 10,000, to priority over C. 

Priority a8 to subsequent advances.— This section like sec. 78 enacts an excep- 
tion to the rule of priority. In accordance with that rule a mortgagee who makes a 
subsequent advanoe is, as regards that subsequent advanoe, puisne to an intermediate 


mortgagee— Thus : 

(1) A mortgages to B. 

(2) A mortgages to O. 

(3) A for a fresh advanbe again mortgages to . , . . B. 


then £’• mortgage (1) is prior to CP b mortgage (2). Even if B were to take a renewal of 
his mortgage (1) at the time of making a fresh advanoe on mortgage (3) the latter mort- 
gage would be puisne to mortgage (2) though be would not lose priority as to mortgage 
(1). See note “ Renewal ” under seo. 101. ^ 

Bat the exception made by this section is that if 2Ps mortgage (1) is to secure a pre- 
sent advanoe as well as future advances up to a fixed maximum, then any farther advance 
made by B within that maximum will be treated as part of the first mortgage and take 
priority over (Pa mortgage (2)— provided C had notioe of that first mortgage. Thus if 
the mortgage (1) to B is to secure the balanoe of A’s aooount up to a maximum of Rs. 1,000 
and Rs. 600 is advanoed at the time of the mortgage ; and after the mortgage (2) to C 
who has notioe of mortgage (1), B advances the balance of Rs. 400, this advanoe is not 
tfoated as a third mortgage but as a fulfilment of the first mortgage, and has priority 
over (Pb mortgage (2). 

r ~ r * (r) <1912) S9 Cal. 627. 89 LA. 68, 14. t (h 4SS. 
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The two elements to be considered ere : (i) whether the subsequent mor tga g e e took 
with aotlos of the prior mortgage ; and (ii) whether the prior mortgage expresses Iks 
m a xim um amount to be secured (<), In a oase when the prior mortgage was registered 
only a day before the second mortgage, it was held that the second mortgagee oould 
not have had notice of it ((). The section, however, has no application when tbs 
prior mortgagee cl ai ms interest only on the sum advanced under his mortgage prior 
to the second mortgage. The prior mortgagee has priority lor the amount of such 
interest (it). 


English nile. — The section is the exact reverse of the English rule settled by the 
House of Lords in their judgment in Hopkinson v. Holt (v) under which the mortgages, 
when the mortgage is made to cover a present advance and further advances, is entitled 
to tack by force of the contract as against subsequent encumbrances of which he had 
no notice at the time of the subsequent advance. Thus the English rule allows H to 
tack only when he makes the further advance without notice gf C'n mortgage, while the 
Indian rule allows B to tack only if C had advanced money on his mortgage with 
notice of B'b mortgage. The English rule is based on the consideration that, in spite 
of his agreement to make a further advance, the mortgagee has the option of doing so 
or not, for specific perform Aoe cannot be had of an agreement to lend money («#). But 
before the decision in Hopkinson v. Rolt f the English rule was as enacted in 
this section (x), and was justified in Lord Cran worth 7» dissenting judgment on 
the ground that C had no^rooson to Complain if he advances money having notice 
of B*b mortgage and understands the law that allows B to tack. Lord Oran worth's 
opinion is followed in this section. The corresponding sec. 94 (1 ) of the Law of Property 
Act, 1925, enacts : 


M After the commencement of this Aot, a prior mortgagee shall have a right to make 
further advances to rank in priority to subsequent mortgages (whether legal or 
equitable) — 


(a) if an arrangement has been made to that effect with the subsequent mort- 
gages ; or 

(b) if he had no notioe of such subsequent mortgages at the time when the further 
advance was made by him ; or 

(o) whether or not be had suoh notice as aforesaid, where the mortgage imposes «o 
obligation on him to make suoh further advances. 

This sub-section applies whether or not the prior mortgage was made expressly for 
securing further advances." • 

The third oondition revwes the deoision in Wsst v. Williams (y) that the under- 
taking to make further advanoltois only binding so long as the mortgagor does nothing 

to derogate from the mortgagee's security. * 

* 

Expresses tbe maximum. — These words do not import an obligation to advance 
up to a maximum limit. The security is for future advances which may or may not be 
made. Wheq a mortgage wee executed of a leasehold by the lessee to secure payment 
of rent end interest on defaulted instalments for a period of nine years, and the rent per 
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annum was stated, it was held that the maximum sectored was expressed (z). Their 
Lordships said — “ Even if we assume for a moment that the amount of interest was not 
sufficiently specified, there can be no question that the aggregate rent payable under the 
lease could be determined by a simple arithmetical calculation. . . . We hold, therefore, 
that the prior mortgage expressed the maximum to be scoured thereby within the meaning 
of sec. 79 (*)” This is on the maxim Id cerium at quod cerium fieri pole*. If no maxi- 
mum is fixed the mortgage will not have priority as to future advances. This is illustrated 
by the Privy Council decision in Imperial Bank of India v. U Rai Oyaw Thu (6). The 
Bank was equitable mortgagee by deposit of title deeds for a present and for future advan- 
ces. The mortgagor then granted a legal registered mortgage of some of the property, and 
subsequently took a further advanoefrom the Bank. The Judicial Committee held that 
the Bank was not entitled to priority as to such further advanoes, as the equitable mort- 
gage did not express the maximum to be advanoed in future. The argument was pressed 
upon their Lordships that equitable mortgages were granted to finance commercial opera- 
tions and that the exigencies of business required immediate advanoes and preclude 
the possibility of a search of the registers. But Lord Dunedin pointed out that the 
remedy was to fix the maximum in the first mortgage so as to secure priority. It was 
contended that the subsequent mortgagee must have notice of the prior mortgage which 
expresses the maximum, but as to this it was said that if the subsequent mortgagee 
advanoes money without asking for the title deeds such notice should be imputed to him 
under seo. 3 of this Act. 

• 

Charge* — The section was applied in the case of a charge created by a partition 
deed which provided that “ the common family debts should be discharged by the respec- 
tive sharers to whom they fell, as per schedule of the document, and that, if any sharer 
failed to discharge accordingly, suoh sharer's properties should be liable for such debts 
and for the losses that might happen to the family." One sharer defaulted and a creditor 
obtained a decree against all the sharers. The other sharers discharged this decree, and 
claimed priority against a subsequent mortgagee of the defaulter, and the claim was 
allowed; the obligation created by the partition deed being treated as a charge for 
the performance of a future engagment (e). 

80 . [Tacking abolished]. Repealed by 8. 41 of Act 20 of 
1929. See sec. 93 as amended. 


Marshalling and Contribution. 

81 . If the owner of two or more properties mortgages them 

_ , to one person and then mortgages one or 

more of the property to another person, 
the subsequent mortgagee is, in the absence of a contract to the 
contrary , entitled to have the prior mortgage-debt satisfied out 
of the property or properties not mortgaged to him , so far as the 
same will extend, but not so as to prejudice the rights of the prior 
mortgagee or of any other person who has for consideration 
acquired an interest in any of the properties. 
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Amendment. — Thk Motion has b mm substituted by the imandlng Act SD of lttt 
Tim old motion «u oo follows : — 

“ If the owner of two properties mortgages them both to one person end then 
mortgages one of the properties to another poison who has not notioe of the former 
mortgage, the second mortgagee is, in the abeenoe of a oontraot to the oontrary, 
entitled to have the debt of the first mortgagee satisfied out of the property not 
mortgaged to the second mortgagee so for as such property will extend, bat not so 
as to prejudice the rights of the first mortgagee or of any person having acquired 
for valuable consideration an interest in either property.** 

The scope of this section has been much enlarged. It now applies to several proper* 
ties, and to several successive mortgagees. It has thus been brought into lino with sec. 56, 
and marshalling may be claimed not only by the second mortgagee but by any subsequent 
mortgagee. Again the condition of notico has been dispensed with ; and lastly the word 
“ valuable '* before consideration has been omitted, for the law in India does not recognise 
any distinction between good and valuable consideration. See Pollock and Mulla*s 
Contract Act, 6th Ed., pp. 31-32. # 

Marshalling. — The original section in the Act of 1882 was based on the following 
passage from Fisher on Mortgages (d ) : — 

“ If the owner of two estates mortgaged them both to one person and then one of 
them to another without notice, the second mortgagee may insist under the 
doctrine of marshalling, but without interfering with tho rights of the former 
that the debt of the first shall be satisfied out of tho estate not mortgaged 
to the seoond, so far as that Ihall extend.** < 

Thus supposing : 


A mortgages X and Y to B 

A again mortgages X to O 


and B threatens to realize bis mortgage out of X so as to deprive O of his security, C under 
the doctrine of marshalling can compel B to realize his mortgage as for as possible out of 
Y so as to leave X available for himself. The principle was stated in the leading case of 
Aldrich v. Cooper (e) to be “ that it shall not depend upon the will of one creditor 
to disappoint another.** 


Tho right of marshalling must be exercised at the time when the fimt mortgage^ 
seeks to realize his security (/). 


Moveables* — This section applies to the mortgagee of immoveable property and not 
to the hypothecation of movables. Thus where certain immoveable property is mortgaged 
to a certain person and unde^Rl same document some cattle arc hypothecated to him and 
the immoveable property is again mortgaged to another petvon, it was hild that section 81 
had no application and the subsequent mortgagee could not insist that the prior mortgagee 
should first liquidate the debt due to him out of the cattle hypothecated (g). Where a 
claim to marshalling has been raised as an issue in a suit and has been decided on the 
merits, the lustier is not open to a Crash contest in execution (5). 
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Notice. — Under the old section the second mortgagee had no right to hare the 
securities marshalled, unless he had no notice of the prior mortgage (*). The condition 
as to notice seems to hare been taken from a statement of the role by Lord Hardwicks 
in the old oase of Lanoy r. Athol (Duke and Duchess) (j), but latter cases appear to hare 
been decided without reference to notice (k). In cases to which the Act did not apply 
a subsequent mortgagee was held to hare an equity to call for marshalling of securities 
even though he had taken with notice of the prior mortgage (l). The principle that it 
should not depend upon the will of one creditor to disappoint another is quite independent 
of the question of notioe ; and the rights of the prior mortgagee and of other encumbrancers 
are sufficiently safeguarded by the words “ but not so as to prejudice the rights of the 
prior mortgagee or of any other person who has for consideration acquired an interest 
in any of the properties.*' The condition as to notioe has aooordingly been omitted in 
this section. The right to call for marshalling is, however, subject to other conditions. 


Common debtor. — The first of these is that there must be a common debtor, and 
marshalling applies only when there are different debts realizable out of the several 
properties of that one oomnon debtor ; and so the section requires that both mortgages 
shall be by the same owner (m). This qualification was applied in a Madras oase (*) 
where a manager of a joint and undivided Hindu family mortgaged the family property 
and then made a mortgage of his own share for his personal dej>t. The second mortgagee 
had no right of marshalling, for the first mortgagor was the coparcenary, and the second 
mortgagor the individual coparcener. Again when A and B mortgaged properties in 
whioh they had separate interests to C, and then B alone mortgaged his interest to 7), 
it was held that D had no right of marshalling (o). * 

► No prejudice to first mortgagee. — Marshaling being a rule of equity will 
not be enforced so as to work injustice to the prior creditor. The prior mortgagee cannot 
be compelled to proceed against a security which may be insufficient or doubtful or 
whioh may involve him in litigation (p). Again marshalling has never been enforced 
unless the properties are separate parcels . Thus if the puisne mortgage was of a fractional 
share of the prior mortgage the puisne mortgagee could not compel the prior mortgagee 
to proceed against the fractional residue. A proper price would not be realized and 
such a procedure would prejudice both the prior mortgagee and the mortgagor. In a 
Rangoon oase ( g ) a puisne mortgagee was allowed to require a prior mortgagee to proceed 
first against a property which he had “released” from his mortgage. It is not however dear 
from the judgment whether the property was still part of the prior mortgagee’s security. 


The Madras High Court has construed the words “ but not so as to prejudice the rights 
of the prior mortgagee ” to mean that the first mortgagee's right to sell whichever property 
lb pleases cannot be curtailed and that the right of marshalling can only be exercised 
qpainst the mortgagor (r). This construction would make the section a dead letter, 
and the omission of the words “ as against the seller ” whioh occurred in the old sec. 56 
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*bow» that this view is no longer tenable. In some omn the Court, ia iltnin of 
its discretion under 0. 34, r. 5 of the Code of Civil Procedure, hue adjustedllft equities 
by requiring a prior mortgagee to proceod first against properties that are not eubjeot 
to a puisne mortgage (s). 

No prejudice to other Incumbrancers* — For the same reason marshalling 
will not bb enforced so as to prejudice another incumbrancer. For instance » 


A mortgages X and Y to H 

A •* X to 0 

A ” Y to 1) 


than if C were to insist that B should pay himself wholly out of Y, there might be nothing 
left for D. The Court would therefore apportion B ' s mortgage ratcably between X and 
Y, and the surplus of X would go to 0 and the surplus of Y to /). The leading case 
on this point is Barnes v. Burster (f), from which the illustration is taken. This rule was 
referred to by the Calcutta High Court in a case in which marshalling was refused as the 
rights of subsequent purchasers would be affected (a). 

Contract to the contrary. — The right of marshalling may be excluded by oontraot. 
Thus if A mortgages X and Y to B f and A t hen mortgages X to <7, C will have no right to 
require B to realize his mortgage as far as possible out of Y if (”* mortgage has been 
made expressly subject to and after satisfaction of B ' s mortgage. The convene is also 
true, for if there is a third incumbrancer thus : — 

A mortgftgos*X and Y to B 

* X to C 

• X and Y to /> 


"then if D's mortgage has been made expressly subject to and after satis f 'action of tbs 
two prior mortgages, D could not prevent C from marshalling against him {»). 

Prejudice to volunteer.— The section refers to prejudice to the rights of the first 
mortgagee or any other person who has acquired for consideration an interest in either 
properly. This excludes volunteers. So in the last illustration, if D were a grantee 
under a voluntary settlement he could not prevent C from marshalling against him. 

Fund8 on the same footing. — Another condition for the application of the 
equity is that securities must be on the same footing. The section deals only with succes- 
sive mortgages. A fund and a right of action are not marshalled (tr). If the double 
creditor has a charge on one fund and a right pf sot off against another fund, be cannot 
be compelled by a second incumbranoer on the first fund to abandon his oharge and rely 
on bis right of set off (x). 


Bight Of purchaser. — The right to claim marshalling is not confined to puisne 
mortgagees. The right ^purchasers is recognised in sec. 56. A puisne mortgagee 
who has a right of marshallR^ against a prior mortgagee dose not lose that right because 
he has purchased the equity of redemption (y), • 
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£*• . ..y* IUustration. 

81,81 it mortgages X and Y to J9. A then mortgages X to C. 0 brings X to sale in en- 
forcement of his mortgage and himself purchases X. B then obtains an order for sale on 
his mortgage. C is entitled to require B to bring Y to sale first and realise his security 
as far as possible out of Y : Inderdatvan Pershad v. Oobind Lott (1806) 23 CaL 790. 

■s 

Eight of volunteers. — It seems that a grantee under a voluntary conveyance 
may also claim the right of marshalling though the point is not settled in India. If a 
mortgage comprise both settled and unsettled estates, it will be thrown as far as possible 
on the unsettled estate (z). 

Eight Of 8urety. — A surety who has given his property as security for the debt 
may require the creditor to resort to the other property of the debtor first (a). 

Lessee. — A lessee has no right to claim marshalling. If a mortgagee of several 
properties is executing a decree for sale, the lessee of one of the properties has no right 
to require that the other properties should be sold first (6). 

r 

82 . Where property subject to a mortgage hdongs to two or 
more persons having distinct and separate 
dfbt ntrlbutlon to mortgage rights of ownership therein , *the different shares 
in cr parts of such property owned by such 
persons are, in the absence of a contract to the contrary, 
liable to contribute rateably to the debt secured by the mort- 
gage, and, for the purpose of determining Ike rate at which each such 
share or part shall contribute, the value thereof shall be deemed t 
to be its value at the date of the mortgage after deduction of the* 
amount of any other mortgage or charge to which it may have 
been subject on that date. 


Where, of two properties belonging to the same owner, 
one is mortgaged to secure one debt and then both are mort- 
gaged to secure another debt, and the former debt is paid out of 
the former property, each prpperty is, in the absence of a con- 
tract to the contrary, liable to contribute rateably to the latter 
debt after deducting the amount of the former debt from 
the value of the property out of which it has been paid. 

Nothing in this section applies to a «f$operty liable under 
section 81 to the claim of the subsequent mortgagee. 


Amendments. — The first paragraph of the section was substituted by the Amending 
Aot 20 of 1929. The old paragraph was : — 

“ Where several properties, whether of one or several owners, are Mortgaged 
to secure one debt, such properties are, in the absence of a contract to the contrary, 
• liable to contribute rateably to the debt secured by the mortgage, after deducting 


(f) 


Balm v. CA 
v. Wilton (1_ 
•(a) Re WUtkdhu 


\ (1863) 82 Bw 
'wmi 2 Ch. 494. 
Kt (1888) SB. *n< 


82 Besv. lid ; Matted 


md Ad. 817. 


(6) Lem <t COwV. Eamrimutt (1986) 80 Osl. 
188, 94*t.C.'786, fS6) A.O. 686. 


W.N. 
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• from the value of each property the amount of any other inoirahoMMO to which 
ft It subjeet at the date of the mortgage/* - 

Thia amendment make* two improvement** In the first place it ooven oaaea not 
only where several properties are mortgaged but where the mortgaged property it sub- 
sequently divided into shares hold in severalty* And in the second place it fixes the date 
of the mortgage as the date at which the valuation for the purpose of oontribution should 
be made (c). The words “ in the absence of a contract to the contrary " relate to a con- 
tract to which the mortgagee is a party and not to one between co- mortgagors (d). 

In the third paragraph the word “ subsequent M Has lieen substituted for the word 
“ second." This amendment is merely consequential. 

Amendments whether retrospective. " This section is not H|H*eiiird in sec. 03 of 
the Amending Act 20 of 1929 as one of the sections which shall not liave retrospective 
effect. But the Privy Council have held that the amendment* are not retnmpocUve (*). 

Contribution.— Marshalling settles the rights of 4*>utpctiiig mortgages, while 
oontribution settles the rights of mortgagors of several properttea or of several shares 
in one property. Marshalling requires that the creditor who has the means of satisfying 
his debt out of several fwds shall so exercise his rights as not to t ske from another creditor 
the funds which forms his only security. Contribution re<]iiireH that a fund which is 
equally liable with another to pay n debt shall not escape because the creditor has been 
paid out of that other fund alone (j£). It therefore follows that such of the mortgaged 
properties as have boon ’sold for the realization of the mortgage money and have thus 
contributed to the mortgage duty arc not liuble to a claim for contribution ; and that 
such a claim can only be advanced by the owners of those projiert ies which hate 
contributed more than their rateable share of the debt, and ugninst those ]>ortion» of 
the mortgaged property only, which have not contributed to the mortgage debt and 
have benefited by the sale of the property of the claimants for contribution (g). 


Illustration. 

Three brothers A, B and C mortgaged their joint projierty first to D, and then 
to E. A, B and C effected a partition of the projicrty into three shares. I) brought 
a suit for sale on his mortgage and realized the amount hy the sale of A f s share. A 
obtained a decree for contribution against the shares of B and V. Thereafter B and C 
redeemed the puisne mortgage to K and claimed contribution from A . Held that they 
had no right to contribution as A'* share hrfcl boon sold to satisfy the prior mortgage 
debt : Kashi Ram v. Het Singh (1915) 37 All. 101, 26 I.C. 417 (facts simplified). 


The first paragraph enacts the general rule that if several properties whether of^mc 
or several owners are mortgaged for one debt they shall contribute rateably to its discharge, 
after deducting from eacll^ggperty the value of any prior inoumbrauoe to which it may 
be subject. As the mortgage debt is indivisible, the mortgagee m^y realize the whole 
debt out of only one parcel of the property mortgaged and in that case it is only fair 
that the other should be liable to contribute* To quote the words of the Privy Council, 
" if a person owning one property subject, with the property of other persons, to a 
common gnortgage, has paid off the mortgage, he is entitled to call upon the owners of 


(f) 


iar Samis. Oavwdarafalu (1043) A.M. 
I, (1043) Mad. 631. (1043) 1 M.L.J. 
., 66 H.L.W. 144, 106 I.O. 370 <P.B.) ; 
N*r*w» v. NatUmal (1043) A.M. 666 


410, 

m. 


® "EtW iK". c«l 


Damodar Sami v. GovMarujal*, supra 


. 60 l.A. 
X. 436, 66 


Cal. LJ . 271, 1032 All. L.J. 103, 61 MM. 
L.J. 401, 34 Bom. h . ». 760, 136 1X3. 
761, (*32) A. PC. 74. * 

(f) Ptahflr on Mortgage*, 7tlLBd., p. A67, 6ltsd4u 
Bari Raj v. AMmtXSto Mhm (1807) 
10 Afi. 644, 646. *• 

(r) MtH Km} Stotf-T. Ak*mMm Kkm, mpt*. 
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the other p if p c rty to bear their proper proportion of the burden ” (6). The suit for con- 
tribution is maintainable when the whole of the mortgage debt has been paid out of 
parts of the mortgaged property and it is not necessary that the whole of the debt was 
paid out of the properties of the plaintiff alone (t). 

The second paragraph is only an illustration of the first and assumes that payment 
of the prior inoumbranoe has been made in which case the amount of the incumbrance 
is deduoted from the value of that property in ascertaining its rateable contribution (j). 


Thus supposing : — 

Property X is mortgaged for Es. 200 to A 

Properties X and Y are mortgaged for Rs. 400 to B 


then if X and Y are each worth Es. 500 and are sold X to C and Y to D, the contribution 
of O and D to the mortgage of Es. 400 is in the ratio of 300 to 500, and C is liable for 
Rs. 150 and D for Rs. 250. As a consequence of this rule, the person who has paid in 
excess qf his share or who has discharged the whole is entitled to be reimbursed by 
the others. Thus if B has recovered the whole debt of Es. 400 from 0’s property X, C 
would be entitled to recover Es. 250 from D by suit for contribution. 

The old section used the word “ incumbrance " which is a tqrm of wider connotation 
than mortgage (k). With reference to this word the Judicial Committee have held that 
if one of the properties, the subject of a second mortgage, is along with different pro- 
perties the subject of a first mortgage, the value of the property for purposes of contri- 
bution to the seoond mortgage-debt would be ascertained by deducting not the whole 
of the first mortgage-debt but the rateable share of that debt (l). Sir George Lowndes 
u»> delivering the judgment of the Board said : “ Where properties A, B and C are all 
made security for one mortgage, if property A is subjeot to a prior incumbrance jointly 
with properties X, Y and Z, their Lordships think that the rateable share to be attri- * 
buted to A under the prior incumbrance must necessarily be assessed in order to 
ascertain its value for the purposes of the mortgage.’* 

Two or more persons having distinct and separate rights.— These words 
are new and include not only cases where several properties are mortgaged, but also cases 
where the property becomes divided after the mortgage either by the death of the mort- 
gagor or by partition or by the sale of shares. The old section merely referred to several 
properties mortgaged. The question was raised in a Madras case (m) whether this 
covered a case of subsequent division. The amendment answers the question, but 
even under the old section it was held that the rule of contribution would be appli- 
cable as between shares purchased from the mortgagor (») or heirs of the mortgagor (o), 
or in oases of partition between joint mortgagors (p). 


(hP Kamia Singh v. Chaturbhuj Singh (1034) 
SI LA. 86, 18 Pat. 310, 38 OaL W.N. 676, 
60 Cal. L.J. 277, 86 Mad. L.J. 662, 1034 
All. L.J. 462, 36 Bom. L.R. 647, 148 I.C. 
486, (*84) A.PC. 08 ; Purbi Din v. Hardeo 
Bakth Singh (2836) 160 I.C. 1040 (1036) 
A.O.160. 

(i) Mi. Yahiya v. Rathid-ud-din (1008) 81 

AU. 66. 

(j) Qapal Dot v. Durga Singh (1017) 88 I.C. 649. 
(6) Fatir Chand v. Atiz Ahmad (1082) 50 l.A. 

106, 110, 64 All. 160, 86 Cal. W.N. 436, 
1032 AIL L.J. 106, 62 Mad. L.J. 402, 55 
I6I.C. 


(I) 


Cal. LJT. 271, 84 Bom. L.R. 760, 186 AiV. 

• 751, f*32) A.PC. 74 ; Atit Ahmad v. CkkaU 
Lai (1028) 60 AH. 660, 100 I.C. 88, (*28) 

AJL 241. % 

Faquir Chand Ahmad, tuam. rever- 

mm AtSa AMmdr. Chhata Lai, mam; (p) 
and by imptteat tog overruling inder 


Fratad v. Huurang Kuar (1030) 120 I.C. 
02, (*80) A.P^ 607. 

(m) Rajah of* Rajah Setmehtrla 

(1003) 26 Mad. 686. 

(a) Himehand v. Abdal (1877) 1 All. 466 ; 
Chagandat v. Quoting (1806) 20 Bom. 
616; Jagal Ramin v. Qutub Husain 
(1870) 2 All. 807 ; Simjuddin v. Sirajuddin 
(1005) 2 All. I..J. 608 ; Baldto v. Baijnath 
(1801) 13 AIL 871 ; DhnkttuanFntad v. 
^ " ■ (1016) 21 Cal. L.j7l04, 24 I.C. 
780. 

(o) Matty Ltd v. Rondo ltd (1907) 12 Cal. 
w3f. 745 but see oontra, Hamah Johan 
v. Mina Shujouddin (1004) 0 CaL WJL 


Mad. 86. 


dr v. Sfitdmm (1001) 24 
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Obligation not personal—' The obligation to contribute is not personal The 
eeothm attaches liability to the properties ( 9 ). Contribution k in proportion to the value 
of the properties and not according to the extent of the benefit the oo-mortgagoit have 
received from the mortgage money (r). The owner of the property has an option either 
to pay his rateable share or to allow it to be realised out of the property. An order 
giving this option was made in the undernoted ease (a). 

Prior Incumbrance — The amount of a prior incumbranoe is deducted for the 
purpose of ascertaining the rateable contribution to a subsequent debt. But if the 
amount due on the earlier mortgage on one property oxceeds the value of that property* 
it follows that the whole amount of the second mortgage is recoverable from the other 
properties (/), for the value of that property for the purposo of contribution is nil. 

The same result ensues when the prior mortgagee has realised the first mortgage by 


•ale of the mortgaged property. 

Thus let us suppose that 

X is mortgaged to B 

and X and Y are mortgaged to C. 


If B sells X in execution bf a decree on his mortgage, the whole burden of <?' • mortgage 
must fall on Y. An illustration of this rule is the case of Bohra Thakur Ita* v, Collector of 
Aligarh («)• The mortgagor mortgaged the village of Kachaurato Nand Kishore and 
another in 1868 by simple mortgage, eftul then again mortgaged an eleven hiswa share of 
Kachaura and an eight hiswa share of another village Agrana to Nand Kishore in 1870. 
The plaintiffs in 1 873 purchased thowquity of redemption of Agrana. The first mortgagee* 
obtained a decree on their mortgage and in execution purchased the eleven biswa share 
pf Kachaura. The plaintiffs then sued to redeem the second mortgage and contended 
that as the mortgagee had purchased the eleven biswa share of Kachaura they were only 
liable to pay a proportionate share of the debt on redemption. As to this the High 
Court said — 

“The answer to this question depends on the circumstances under which the 
purchase was made. Supposing A and B are mortgagors of certain property which 
they have jointly mortgaged to C. Now if C\ the mortgagee himself, purchases 
the equity of redemption from A, it is clear that he cannot be permitted to throw 
on B ' s share the whole burden of his mortgage. In sueh a ease B'n share ean only 
be saddled with the proportionate amount of the mortgaged debt. Bat as is the 
case here, C's purchase was at a sale in oaecution of a decree obtained on a prior 
mortgage, the case is different. The learned Judge finds that the mortgagee 
bought the Kachaura property at an open sale and not subjeot to any oharge 
*Snd that he must be presumed to have paid fair value for it. The case then 
stands thus.— The whole of the Kachaura property has been swallowed up by 
the first mortgage ^^consequently the burden of the second mortgage falls 
entirely on the Agrana property. The owner of the latter property has under the 
circumstanoes no right of contribution against the owner of the Kachaura 
property.” 


The case went on appeal to the Privy Council (v), and their Lordships said—*' Aa 
Kachaura Was sold and purchased by Nand Kishore in execution and part sattafaetion 


(f) M*m*a* v. Brttomal fimj A.M. 686 (F.B.). 

(r) Jai Mmmto v. Batoit Mart (1991) ltl 

I.C.M6, rtl) AJL MS. 

(s) Bhagkrth v. Nambat (IMS) * A JL IIS; 9rt 
-rt cf Bgfu v. 8ri lirigtfsWs-s 

t (1916) 99 Ksdi 70S, Si LC. 96*. 
Hoar* v. Q obm rtkn Dob (1911) 
SS All. S87, 9 LC. MS: Marti Praaai ▼. 
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(1909) 99 AIL 999, 999. 9 

Bctoa Tkalm Bat Vf cfAHmrkm 

£910/99 AIL fit, 97 LA. lit* MTTUX 


(0 



530 


THE TRANSFER OF PROPERTY ACT. 




of o decree obtained on a prior mortgage of 1868 , the Courts in Xndift property overruled 
the appellants’ contention which has not been pressed before this Board.” 

Another illustration of the rule is the case of Sesha Ayyar v. Krishna Ayyangar (it). 


The facts, omitting irrelevant details, were : 

X and Y were mortgaged to R 

and X and Z were mortgaged to P. 


R executed his decree for sale on the first mortgage by the sale of X. P then sued to 
enforce his mortgage, but as X had been sold by the prior mortgagee the whole burden 
of P's mortgage fell on Z. In this case P sought not only to realise his mortgage by 
the sale of Z, but he also claimed contribution against Y, which had been sold to D* 
This claim was not admitted and the reason given in the judgment is as follows : 

“ In the present case the plaintiffs, who certainly cannot be in a better position 
than they would be if they had simply bought part of the mortgaged property 
subsequently sold uxyler P's decree, had their opportunity, and they might by 
paying off the debt and saving the property from sale, have acquired a right of 
contribution secured by a lien on the other property. They would then have 
stood in a position analogous to that of one of several mortgagors who has redeemed 
the whole property and claims to take advantage of Bed. 05 of the Act. But the 
plaintiffs did nothing and, therefore, no right of contribution arose and the other 
property Btood free from any lien." » 

r 

This passage has been criticized by Ghose as suggesting that no right of contribution 
^arises in the oase of an enforced sale. But it is doq^tful if the Judge meant any more 
than that the case did not fall under the dootrine of subrogation. In Raghavachari v. 
V enkaianarayana (x) Madhavan Nair J. relying on Ramabhadrachar v. Sreenivasa Iyengar 
(y) doubted the correctness of the above passage. It is difficult to see why payment ifi 
oash by a puisne mortgagee to discharge the prior mortgage should be treated differently 
from discharge of the prior mortgage by sale of part of the mortgaged property in which 
the puisne mortgagee is interested. This view was expressed by Banerji in Ibu Hasan v. 
Brijbhulcan Satan (z). The judgment in Sesha Ayyar' a case also contains the following 
passage:—!* 

** In our opinion sec. 82 does not justify the notion that a man who has bought 
a property which at one time was, with other property, subject to a mortgage, 
may, after the mortgage debt has passed into a decree and after the decree has been 
satisfied by the Bale of that other property, be held responsible for part of the 
mortgage debt.” 

This passage was referred to in a Bombay case (a) by Chanda varkar, J., who hesitated 
tff follow it. The deoision in Sesha Iyer v. Krishna has since been overruled by the Full 
Bench of the Madras High Court in Narayan v. NaUamdl (5k, The Full Benoh held that 
in deciding Sesha Iyer's case, the learned judges had notarimcient regard to the wording 
of sec. 82 even as it stood before the amending Act of 1929. The Full Benoh expressed the 
view that a seoond mortgagee did not stand in the shoes of the mortgagor, that he held a 
mortgagee’s interest in the property and the fact that some other person had previously 
received a mortgagee's interest did not detract from the nature of his interest, that when a 
person agreed to lend money on the security of a seoond mortgage of a portion of the 
property he knew that the first mortgagee had the benefit of the whole of the property ; and 
thaA the first mortgagee, if he oalled in the mortgage loan, would have the right to cause 



r.n. 74. 


(«) v. Tamneppe (1002) 26 Bom. 279, 

(b) See tupra. Bee also Cktmilel v. Srintoeta 
(1944) A JL 276. 
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the whole of the hypothec* to be sold and that if the first mortgagee did not oauee the &1& 
whole of the hypothecs to be sold the seoond mortgagee had the right to upon the 
h older of the unsold portion to contribute his share of the principal debt. It was held, 
therefore, that when a portion of the mortgaged property was sold and the sale proceeds were 
s uffic i en t to pay off the mortgage over the entire property, the subsequent mortgagee of the 
portion sold was entitled to sue the holder of the unsold portion for contribution whether 
he pays cash to discharge the first mortgage or not. According to the Bombay High 
Court the principle of sec. 82 can apply whore the mortgage is subsisting. It applies even 
more when the mortgage has been paid off out of some only of the properties mortgaged 
and the owner or the person interested in the properties from which the mortgage has been 
paid off then has a right to claim contribution from the owner of other properties which 
were liable under the mortgage, but which were not called ujkhi to pay off (r). 

Cases in footnote ( d ) are further instances of a prior mortgagee's sale removing 
property from the scope of a second mortgage. A puisne mortgagee may claim for con* 
tribution in a suit for sale. Such claim is not premature (e). 

Mortgagor sells part and retains a share.— if the mortgagor sell* part 
of the mortgaged property and retains part, and the mortgage debt is realised by the sale 
of the part retained by the mortgagor, the mortgagor's share cannot claim contribution (/). 

The reason for this is clcJr, for the mortgagor who has sold shares to others cannot dero- 
gate from his grant by calling upon the others to contribute to the discharge of the 
mortgage. But if the mortgagor has sold only the equity of redemption of part of tho 
property, his vendee is in the positive of a co-mortgagor and the mortgagor can claim 
contribution Against him ("<7). 


Illustration*. 

» (1) A mortgages two properties X and Y to B. A sells X to (' alleging that tho 

mortgage to B has been discharged. Thereafter B realizes his mortgage by tho sale of 
Y only. A is not entitled to contribution from V : Vitvanalha v. Vcngamma (1024) 
78 I.C 52, (*24) A.M. 749 (facts simplified). 

(2) A mortgages 8 villages to B . A then sells his interest in 3 of the villages to 6\ 
B realizes his mortgage by the sale of 2 of A*s villages. A is entitled to contribution 
from C : Bam Shankar v. Ohulam Husain (1921) 43 All. 589, 83 I.C. 209, (*2l) A.A. 323 
(facts simplified). 


The principle of contribution to the mortgage debt has recently been discussed in 
InraMainwaring , Mainwaring v. Vcrden(h). The following propositions may be deducted 
from the decision of the Court of Appeal : 

(i) where the mortgagor transfers the whole of tho mortgaged properties subject to 
mortgage, the transferee may in the equity be called upon to indemnify the mort- 
gagor who may ha ^ to pay the mortgage debt on his personal oovenant to pay the 
same. This is how*%e dictum of Lord Eldon in Waring v. Ward (i) was 
explained. 


(ii) where the mortgagor transfers the whole mortgaged property but not subject to 
the mortgage, Le., without disclosing that there is a mortgage or representing that 


<«> 

(d> 


(«) Chuniial v. SrMwas Aygamga* (1344) A.M. 
* 74 . 

</) Mssmrsm v. MMi Bonin (1904) 91 Gel. 
95, 108 ; rfcMnstte v. V * *** ** (t9U) 
78 LC. 52,084) A.M. 749. ^ 

j 4 (19*1) 48 AH. 42, 58 (s) Haase Shsnksr v. OhuUm fftottt 

I.C.' 414, 0*1) A. A. 850: Rafkumstk 48 All. 599. 89 1.0. *09, (H) < 

prim* v. Jmma (1907) Sill. STjDmi* . ik) (1987) 1 OIL 98. 
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44 Bom. L.R. 15, 199 I.C. 728. 

Bm Baldso Prasad r. Skso DM (1909) 
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* V the mortgage has been paid oft 00 far from the transferee being bound to indemnify 
the tmnsferor, the transferor Is bound to indemnify the lumignee as was held in 
In rs Best (j). 

(iii) where the mortgagor transfers a part of the mortgaged property subject to the 
mortgage and retains the remaining properties, the primafaeie role is that the 
mortgage debt as between the transferor and the transferee should be home 
rateably in proportion to the respective values of the items of the mortgaged 
properties. 

(iv) where the mortgagor transfers a part of the mortgaged property without referenoe 
to the mortgage and retains the remaining mortgaged properties the mortgagor is 
not entitled to any indemnity or contribution as was held in In re Durby's Estate (k). 

English ml6 Of inverse order. — As regards persons who have purchased 
shares in the equity of redemption from the mortgagor the rule in English law is that 
the residue left with the mortgagor is primarily liable and then the share last sold by the 
mortgagor is next liable, and so backwards in inverse order of the mortgagor's sales. 
The rule is further complicated by questions of notice ( l ). Fortunately this rule is 
not observed in India. In Magniram v. Medhi Hoosein (m) properties X and Y were 
mortgaged to secure the debt and, subsequent to the mortgage, X was purchased at a 
private sale by the defendants subject to the mortgage and then Y Was purchased by 
the plaintiffs at an ordinary execution sale subject to the mortgage. The mortgagee 
on a decree for sale sold Y and satisfied the mortgage. The plaintiffs sued for contribu- 
tion and the defendants claimed that under the rule of inverse order the whole burden of 
the mortgage should be thrown on Y. But the rule was not Applied and plaintiff's suit 
yas decreed. t 


Not applicable to mortgagee — Contribution is only applicable between the 
mortgagors inter se. It does not affect the mortgagee’s power to enforce his mortgage 
against all or any of the properties mortgaged to him (n). Section 60 recognises the 
integrity of the mortgage security and the section does not empower the mortgagors to 
require the mortgagee to split his lien and distribute the debt among the mortgagors rate- 
ably (o). The mortgagee cannot, by the act of parties entitled to the equity of redemption, 
be deprived of his right to resort to any estate comprised in the mortgage — so long as he has 
not released or given it up and so long as the mortgage is legally kept alive. This principle 
was enunciated in the case of Chinnery v. Evans (p) and was followed by the Calcutta High 
Court in a oase (9), where a suit on the mortgage would have been time-barred but for pay- 
ments made by the original mortgagor pnd it was held that the remedy not being 
time-barred the mortgage could also be enforced against a part of the property which was 
in the possession of a purchaser. This right of the mortgagee oan only be curtailed under 
t bf equity of marshalling, either under see. 66 or sec. 81. But the Courts have sometimes 
controlled this right by directions under the repealed sec. 88, now the Code of Civil 
Procedure, Order 34, rule 4. See the undemoted oases 1 


(fl (1984) 1 Ch. 42* 

U) (1907) 2 Oh. 46? 

(1) See the statement of the rule In Dart's 
Vendors and Purchasers, pp. 947, 948. 
(m) (1904) SI Oal. 95. 

(») Arunaani v. Radha Krishna (1942) A.M. 44. 

(1942) 2 M.L.J. 520, 201 1.C, 351. 

(e) Boghu Nath ▼. EarUal Sadku (1891) 18 Oal 
820; Hors Kumari v. Eastern Mortgage 
Mid Ageney Os. (1908) 7 Oal. I*J. 274 ; 
• Kuppnsm 3 Ohm v. Papathi (1898) 21 
Mad. 899; Krishna Ayyar v. Muthu 
Ku mara tm / mig a (1909) 29 Mad. 217; 
TimaHvT Rama (1918) 20 Bern. L.&. 
t 175T45 I.O.«§2 ; Wan Taikya v. if. 8. 8. 
Ghmjar <1985) 155 I.C. 954, (*85) JUL. 29. 


(p) (1864) 11 H.L.0. 115. 

(•) Krishna Chandra v. Bhairab Chandra (1905) 
82 Cal. 1077 ; Dina Nath v. Laehmi Narain 
(1908) 25 All. 446 ; Shib Ltd v. Bhawani 
Shankar (1904) 20 All. 72; Inukhan v. 
Naimudin (1909) S Cal. L.J. 877: Ghasi 
Khan v. Kxshori (1929) 27 M. L.J. 849, 
119 I.C. 487, (*29) A.A. 880; Vmesh 
Chandra v. uemangdehandm (1983) 90 
CaL 87, 143 LC. 815, (*SS) A.O. 825. 

(r ) Mkeshmr Prasad v. Mohammad KhaKM* 
Rahman (1924) 8 Pat. 522, 78 I.C. 799, 
A.P. 459 ; Kaiser Bag v. 8hso Shankar 
) 99 All. $91, 129 LC. 708, (*82) A. A. 
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Mortgagee purchasing share in equity of redemption UablA—The 
mortgagee, however, may beoome liable to oontribution when ha pnwhaoOO a share in the 
equity of redemption, for he then splits his security and a co-mortgagor oan redeem for a 
proportionate part. This is the principle enacted in the last olaose of sec. CO, for the 
testing of part of the eqnity of redemption in the mortgagee is tantamount to a discharge 
or satisfaction of a proportionate part of the mortgage debt («); and if the mortgages 
after his purchase sues for sale of the remaining property he must give credit for a pro* 
portion ate part of the debt (<), and on the other hand the mortgagor is entitled to redeem 
the residue for a proportionate part of the debt(u). In Bishrahur Dial v. Ham Sarup (v) 
the principle is stated as follows : — 

* 4 When the mortgagee buys at auction the equity of redemption in a part of the 
mortgaged property, such purchase lias, in the absence of fraud, the effort of 
discharging and extinguishing that portion of the mortgage debt which was 
chargeable on the property purchased by him. that is to say, a portion of the 
debt which bears the name ratio to the whole amount of the debt that the value 
of the property purchased bears to the value of the whole of the property 
comprised in the mortgage.** * 


This principle has been followed in the Punjab where the Act is not in force («r). 
• Illustration*. 


(1) A mortgaged property to B. B obtained a decree for a sale on the mortgage. 
C purchased a quarter of the property in execution of a money decree against A . B 
then assigned the decrcc’to C. The decree was extinguished pro tnnto and C could only 
execute the decree for three-quarters of the amount against the residue of the property : 
Barju Kumar v. Thakur Prasad fl920) 42 All. 644, 68 I.C. 743. • 

, (2) A mortgages a village to B and then mortgages j of tho same village to C. C 

brings a suit for sale on his mortgage and purchases j of the village subject to B* s mortgage. 
B obtains a decree for sale on his mortgage, C pays the amount of the decree and sets 
aside the sale. C has a right of contribution in respect of } of 2f*s decree : JNaubal Lai v. 
Mahadeo Prasad (1929) 61 All. 606, 1 16 I. C. 297, (*29) A.A. 309. 


(Note that the second illustration is a case of subrogation under sec. 92 of the present 
Act. B* s mortgage as to $ is extinguished and C is subrogated to tbe rights of the prior 
mortgagee B as to f of the village.) 


(3) A, mortgages, properties X and V to B. A sells X to C subject to IPs mortgage. 
A then mortgages Y to D. B obtains a decree for sale on his mortgage. D pays the 
amount of the decree and averts the sale. D is entitled to contribution against C ; 
Baghavaehari v. V enlcatanarayana (1936) 156 I.C. 716, (*36) A.M. 466. 


(4) At a mortgagee, purchased J of one of the mortgaged properties for Rs. 3,600. 
The value of that portion was Rs. 18,000. It was held that A* s mortgage debt was satisfied 
to the extent of Rs. 14,20u ii &^ he could enforce the unsatisfied portion of the debt against 


v. Mam Ms V (1 

I.C. 280, (*») A.R. 


It) Bithrthur Dial v. Ram Sarup (1900) 22 
AH. 284 F.B. ; Sarju Kumar v. Thakur 
Prasad (1020) 42 All. 644. 68 I.C. 743 ; . 
KHAmarhamdm v. Palma Model Co. (1982) 
60 Gel. 76, 137 l.C. 260, C32) A.C. 840; 
Gkutemak v. A. M. Mift Muram a n (1084) 
l4fi i.C. 866, (*84) A.M. 260. j 


(|) rslftinffrr- * dm* (1808) 22 Boa 304; 

W Muttp LA V. NatAu LA (1007) 12 Get 
w!5T 746; Aulad AH r. Ahdml Hamid * 
<1023) 2 fret. 716, 74 I.C. 102, (*23) 
JLP. 400; S ry sMS fWw Cf wn i tw Book 


<*> 


Pthad (*040) 19 Pst 624, 

190 J.C. 449, (1940) A.P. 420 : JO. Mi* 
gunaitm v. Bhagwandan (1037) 146 l.C. 
770, (1037) A.O. 284. 


tngadat v. Jogmdra (1006) 11 Csl. W.K 
403; Jmdsa ?. HaMimUak (1907) It Get. 
W_N. 107 ; Maharaja* Jt a mn aruin v. Mam 

""D 1 rat. * * 


(1916) 

£06. 


LJ. 2 28 , 06 LC» 


208 P.B. | 

“ urn 


417,14 <»> OismBimk v. 44M»ltssi (tOOfo 10 Ifi, 

Msm 606, ( 08) A X. 074* 


S.M 
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the other parti of the security : Suraj N a/rain v. Bisheshwar Singh (1940) 19 Pat. 688, 191 
L 0. 778, (1840) A.P. 420, (facts simplified). Following Doolickand v. Sam Kishan 
Singh, I. L. R. 7 Cal. 648, 8 LA. 03 P.C. 


Bat if the mortgagee buys not a share in the equity of redemption bat a share in 
the property itself he has paid a higher price and the liability to discharge that share 
of the mortgage debt is on the mortgagor and not on him. In suoh a case he can enforce 
the whole of the mortgage debt against the rest of the property (#)• 

If there are successive mortgages of two properties to the same mortgagee and he 
realises first the one and then the other in successive suits his first purchase is only of the 
equity of redemption and he is liable to contribution in the second suit (y). In Kali- 
proaonno v. Kamini Soonduri (z) there were two mortgages by conditional sale of several 
villages. The plaintiff purchased the equity of redemption of one village and then took 
an assignment of the mortgages. He then sought to escape contribution by foreclosing 
the first mortgage as to the remaining villages, and suing for a personal decree on the 
second mortgage. This, however, was not permitted and the foreclosure of the first 
mortgage was reopened and he was made to contribute to both mortgages. The case of 
Falciraya v. Oadigaya (a) is a good illustration of a mortgagee on purchasing part of the 
equity of redemption being liable to contribution. Throe fields and a house were mort- 
gaged to the plaintiff’suncle for Rs. 2,000. The uncle got a money decree against the 
mortgagor and sold the property. The fields he purchased himself and the house was 
purchased by the first defendant. The plaintiff who had succeeded to his uncle’s rights 
sued on the mortgage, and at the time of the suit* the mortgage debt had increased to 
Rs. 4,000. The fields were valued at Rs. 3,600 and the house at Rs. 340. The first 
defendant was therefore liable for 340/3940 x 4000 = Rs. 346. 


In this case Fulton, J., in a dissenting judgment said that as the mortgagee had , 
brought to sale the equity of redemption instead of enforcing his mortgage and bringing 
the property to sale free of incumbrance, there was an equity requiring satisfaction of the 
mortgage debt primarily out of the share purchased by the mortgagee. The sale was 
before the Act came into force in Bombay, but even if the principle of sec. 99 (now the Code 
of Civil Procedure, Order 34, rule 14) were applied, the only equity was that of the mort- 
gagor to treat the plaintiff mortgagee’s purchase as of a trustee ; see note “ Mortgagee 
purchasing at a Court sale " under sec. 60. But the defendant could not avail himself 
of this equity, for he held the house under the same title. 


It was at one time supposed that the mortgagee was accountable to the mortgagor if 
he paid less than the full value for the property. But it is now settled that even if the 
value of the property exceeds what is due on the mortgage, yet, in the absence of fraud, the 
mortgage debt is not discharged but only a portion of it which bears the same proportion 
to the whole amount of the debt as the property purchased bears to the whole property 
mortgaged (6). The fact that the property was purchased a^rlow price does not affect 
the case in any wa yjc). 

Release by the mortgagee. — If the mortgagee releases any part of the property 
mortgaged, he only dimlnlslms his own security and the rest of the property remains 


(*) Qa** Prated v. Soli* Prated (1881) 8 All. 
882, 688 ; Sttha Awar v. Krishna Ayy cm- 
gar <1801) 24 1M. 96, 112. 


(y) •Mdhomtd Taki v. Thomas (1908) 4 Cal. 
LJ. 817; Mom Raghrmath v. Baiafi 
. (1889) 18 ^pm. 45. 


}*) (1879) 4 Cal. 496* 
(a) (1900) 28 Bern. 88. 


(b) Ponnombaia PiUai v. A nn amq Ut i (1920) 
48 Mad. 872, 55 I.C. 886 P.3& following 
Bithstkur Dial v. Ram Samp (1900) 22 All. 


( 9 ) 


254 and overruling 8am Rouwppa v. 
Aappaiomt SwafM (1911) 2 Mad. W. N. 


I agwdi ... - v. Shafaat Ma ba mpad 
£ft21) All. 42, 58 LC. 414, (*21) A A. 
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mbj«ot to the mortgage fop the full amount (d). So when * part of tho property mort ga ged 
«m aoqnired under the Lend Acquisition Act end by eonaent of the mortgagors the 
oompeneetion money wee applied in discharge of an unsecured debt due by the mortgagor 
to the mortgagees subsequent transferees of the equity of redemption could not claim 
credit for the amount (e). 

If the interest in the equity of redemption has boon divided cither by partition or 
part-sale before the release, the burden on the shares not released is increased. The hold- 
ers of suoh shares have a right of contribution against the share released (/). This has 
already been explained in the note “ Partial redemption ” under see. 60. Before that 
aeotaon was amended by the insertion of the word “only,” it was generally thought that a 
release by a mortgagee of part of the property mortgaged had the same effect as if the 
mortgagee had himself bought tho property released, and apportioned the mortgage 
debt (g), and that the mortgagee was liable to contribution and must abate a proportion of 
the mortgage debt (A), though of course part payment of the debt had not that effect (•). 
The reason was that the mortgagee could not rolease hi?*lien upon one so as to increase 
the burden upon the others without the privity and consent of the persons affected (j). 
But the obligation is not personal. The burden is upon the property and though the 
mortgagee may release his claim, tho liability of the property released towards 
the mortgagors of the other shares is not affected and they can enforce contribution 
against it (&). 


* Illustration . 

• 

A mortgaged a 3 anna sheyo to B. In execution of a money decree against A the 
3 anna share was sold and was purchased 1 anna by C, 1 anna by I) and 1 anna bjf E. 
B sued on his mortgage and got a dixjree for R». 1 5,533-5*4. B entered into a compromise 
with C and released C’s share for Hh. 1,333-5-4 and agreed to indemnify C for any furt her 
sum he might be required to pay under tho decree. B then brought 0*a share to sale and 
it realized Rs. 4,200. B then brought A”s share to sale and it realized Us. 10,000 and the 
mortgage was discharged. E then sued for contribution. As C'h share had been releiuw*! 
for less than the rateable proportion, it was liable to contribute. //« share could not 
contribute as it had been sold. But as the sale of O ' s share realized only Its. 4,200 the 
burden on the shares of C and K was Its. 1 1 ,333-5-4, m., Its. 5,666-10-8 each. E had there- 
fore a right to recover Rs. 5,666-10-8 less Rs. 1 ,333-5-4, *. f.. Its. 4,333-5*4, from Ci share. 
The first Court however dismissed the suit against C and gave E a decreo against B on 
the indemnity. This was wrong, as E was not a party to the agn*sroent of indemnity. 
E appealed against tho dismissal of his suit against B but not against the din missal of his 
suit against C and so he got no relief. If E'h case had been properly conducted he would 
have had a decree against C for Rs, 4,333-5-4 and C could then have sued B on the 
indemnity s Karamat Ali v. Gorakhpur Bank (1922) 44 All. 486 , 67 I.C. 29, (’22) A.A? 495. 


(4) Shea Prasad v. BehL^Lal (1808) 25 All. 
78 ; Shoo Tahal v. sRhodan Rat (IS06) 
28 All. 174 ; Jugal Kishors v. Kedar Nath 
(1812) 84 All. 000, 10 I.C. 400 : Psrumal 
v. Raman Chsttiar (1817) 40 Mad. 888, 
42 I.C. 852 F.B. ; Rama v. Manat <19150 
7 Bom. L.B. 181 ; Ram Chand ▼. Prabhu 
Dagat (1842) A -PC. 50. 

(s) Kustsa Loan OgUs v. Annada Charon (1823) 
' 1 27Cal. W.N. 703, 77 I.C. 20, ('23) A.C. 001 . 

if) Jugal Kishors v. Kodar Nath (1812) 84 All. 
0O0. 10 I.C. 400; Psrumal v. Raman 
Chsttiar (1817) 40 Mad. 80S, 42 I.C. 852 
F.B. 

,(*) Bari Sisson v. VsUat Bgss tin (1808) 80 Cal. 
755. 

<* -usrs & virsrr. an* 


088, 0 I.C. 842 ; Ponnusami MudaUar v. 
Srinivasa (1800) 81 Mail. 333. 

(t; Ponds Soldi v v. Hamagon Ttwan (1823) 2 
Pat. 335, 71 I.C, 705, (’23) A.P. 242. 

( 4 ) SurHram v. Barhamdso (1805) 1 Cal. L.J. 
387 ; SurHram v. Rarhamdso (1805) 2 Cal, 
L.J. 202 ; imam Alt v. Bail Nath (1800) M 
Cal. 018 : Hakim Lai v. Ram Lot <1W?) 
0 Cal. L.J. 40; Ponnusmmi MmdaHar 
v. Srinivasa (1806) 81 Mad. 888 ; Muhim 
ksshi v. Romani (1827) 88 IX. 504, <*27) 
AX’. 185. 

(k) Jugal Kishors Baku #. Ksdar Bath ( 1812 ) 
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N the mortgagee releases part of his security his right to proceed for the whole debt 
against the rem a ind er is not affected. Therefore if the remainder is not sufficient to 
discharge the whole debt he is still entitled to a personal decree in eases in which the 
mortgagor is personally liable (I). Calcutta decisions to the contrary (m) proceed on the 
mistak en view that by such release the mortgagee makes himself liable to contribution. 
The mortgagee's remedy under Order 34, rule 6 of the Code of Civil Procedure is not 
impaired when he releases one of several mortgagors, for the liability for the debt in 
India is joint and several (a). 

Laches Of the mortgagee.— It is no part of the duty of the mortgagee to keep an 
account of what the mortgagor himself was doing with his equity of redemption. It is 
therefore fundamentally erroneous to talk of a mortgagee who is out of time in discovering 
that an equity of redemption has been assigned as a person who is guilty of negligence or 
laches (o). But before the Act was amended in 1929 it was said that the mortgagee 
cannot olaim to throw the ^entire burden upon a portion of the mortgaged 
premises because by reason of his own laches he has lost his remedy against the remainder, 
e .0., by allowing the period of limitation to expire (p). In a Bombay case, Budhmal 
Kevalehan v. Rama Valad Yean (g), the mortgage was executed in 1870 and the equity of 
redemption was sold in 1883 to the defendant and another who sd^arated and divided it 
half and half. The mortgagee sued to recover the whole amount from the defendant, 
but did not make the other sharer a party and the suit as against him became barred by 
limitation. The Court hold that he could only recover half the debt from the defendant. 
Again, when the mortgagee omitted some mortgaged lands from his suit and included 
otters that were not mortgaged, his conduct was treated as a release of the lands not 
included and it mattered not whether the mistake was intentional or not (r). These 
are erroneous decisions, and the Act as amended makes it clear that they are not law ; 
for the mortgagee has a right to enforce the mortgage against any part of the security, 
and the discharge of one mortgagor by limitation or otherwise does not affect his liability 
for contribution to the co-mortgagor. 


Salt for Contribution. — The extension of the doctrine of subrogation under sec. 92 
of this Act to the case of redemption by a co-mortgagor has limited the scope of suits for 
contribution. Thus if three brothers A , B and C mortgage their joint property and then 
effect partition in equal shares and A redeems the whole mortgage, then A would have 
a right of suit for contribution out of the shares of B and C for f of the mortgage money. 
But under the doctrine of subrogation enacted in sec. 92, the mortgage on A* s } share 
is extinguished, and he is subrogated to the rights of the mortgagee, as to }, on the shares 
of B and C. It would make no difference if A instead of redeeming the whole 
mortgage paid the whole mortgage money in order to avoid a sale by the mortgagee, for 
in that case also he would, before the present sec. 92, have had a right of contribution («), 
while now he is subrogated to the rights of the mortgagee, ^g^there would be no right 


(I) Shoo Protad v. BMri Lai (1903) 25 All. 79 ; 
Qhofw Eaton v. Muhammad (1906) 28 All. 
19 ; Pirbhu Nat ay an ▼. Amir Singh (1907) 
29 All. 809 ; Anmaehala Vtlan v. Vtnka* 
iarama (1920) 26 Had. L. J. 192, 61 l.C. 84. 

(m) Bom Ranjan v. Indra Narain (1906) 38 
Cat 890. See also cases cited at f la. (*) 
at p. 426. 

<n) Chand Mail v. Ban Bthari (1928) 50 Cal. 
.718, 74 I.C. ¥>21, (*24) A.C. 209. 

<o> Raimi Kama y. *Sourmdni Nath (1024) 
ft CM. W.N. 124, 1C1 1.0. 4 64, ("84) A.O. 
421. 


ip) Imam Ali v. Baijnath (1906) 88 Cal. 618 ; 
lari Protad v. Rai Qunga (1906) 14 Cal. 
W.N. 166, 8 I.C. 811. 

(f) (1920) 44 Bom. 228, 55 1.0. 827. 

(r) Mayathankar v. EurjorH (1926) 27 Bom. 
L.R. 1449, 91 1.0. 978, ( a 26) Affi. 81. 

(t) Ibn Eaton v. MHjbhukan (1904) 26 AIL 407 ; 
Rajah of Vitianagram v. Raja Sttmehorln 
(1903) 26 Mad. 686; Dhakttmoar Protad 
v. Harihar Protad (1915) 21 Cat L.J. 104, 
27 I.C. 780 ; Mohammad Mian v. Thakur 


f (1980) 6 Lock. 727, 1261.0. 402, 
(*80) A.O. 260; Srithnatwami Pittai v. 
JanaMaami AmmaX (1984) 66 Mad. X.J. 
808, 148 1.O. £17, v *84) A.M. 189. 
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of oootnbntwn or of subrogation as to the 5 per cent* paid to tbs disappointed purobassr 
for that is not a charge on the property (#). 

After the enactment Of 8ec. 93. — Cases of contribution arise only when the mort- 
gagee realises his debt from different parcels of the property unequally, and not when 
€*ne oo- mortgagor redeems or pays Itho amount of the mortgage to avert a sale* The 
liability to contribute which arises when the mortgagee realises his debt unequally it by 
the joint effect of sec. 82 and 100 a charge, so that limitation is 12 years under Article 
132 from the time when the excess payment was made (a). This was so held by the 
Al laha b ad High Court. The point was referred to but not decided when the case went 
on appeal to the Privy Council (w). 


Before the enactment Of sec. 92. — When otic co-mortgagor redeemed the whole 
mortgage there were conflicting decisions as to his rights over the other shares. In some 
cases it was held that he had a charge — on the analogy of the charge that was given 
in the old sec. 95 (tr). But in a case where one of several representatives of thedeceased 
mortgagor paid the mortgage debt, the Calcutta High CouiJ held that he had no charge (*), 
but this was dissented from in a later case in which a charge was allowed when a purchaser 
of one of two properties mortgaged paid off the mortgage debt (y). The same Court 
also held that though a co-mortgagor paying off a mortgage debt had a charge, that 
charge oanuot be clainAd when an assignee of a mokurrari interest created hy the mort- 
gagor paid off the mortgage debt (z), a distinction which is not intelligible. In some 
oases the Calcutta High Court allowed a charge as a matter of equity (a). A oharge 
would not be enforoible against a bfena fide purchaser for value without notion, but the 
Allahabad High Court nevertheless held that a redeeming oo -mortgagor was entitled to 
priority over a subsequent mortgagee (/>). All these oases have been rendered obsolete 
by the extension of the doctrine of subrogation to co-mortgagors. 


Co-mortgagor omitted from the mortgagee's suit.- It is no defence that the 
co-mortgagor against whom contribution is sought was improperly omitted from the 
mortgagee's suit (c). In Shanio Chandar M ulcer ji v. Nain Sukh (d ) the mortgagee obtained 
a decree for sale against the karta of a joint Hindu family and brought the property 
to sale. The mortgage was discharged by the price paid by the auction purchaser. Pour 
sons, who were not parties to the suit, wore bound by the mortgage but not by the decree. 


(0 


<«> 


(•) 


(w> 


Bhageoan Singh v. Mathar AH (1014) 3fl All. 
272. 28 I.C. 830; Krishnasunmi PiUai 
v. Janaklmmi Ammal , kupra ; Jag Mohan 
v. Jugal Kishars (1082) 86 Cal.W.N. 4. 
187 LC. 478. (*82) A. PC. 00 ; Nisar Ahmad 
Khan v. Manjur Ahmad (1085) 154 l.C. 
267, 85 A.O. 245. 

Awiz Ahmad Khan v. ChhoU Lai (102$) 
50 All. 560, 100 I.C. 88. (‘28) A. A. 241 ; 
Bhagmndas v. Karam Bunin (1011) 
88 All. 706, 11 I.C. 146; Brij Bhutan v. 
Bhagwam butt (1042) A.O. 114 (F.IU 
to the first 
determining 


(they charge 


priorltjrbut not for' purposes of limitation), 
Faguir Chand v. Aziz Ahmad 0032) 60 
LA. 100, 64 All. 190, 86 Cal. W.N. 486, 
55 Cal. LX. 271, 1032 All. LX 105 
62 Mad. LX. 402, 84 Bom. L.B. 760, 186 
I.C. 761, (*82) A. PC. 74. 

Ib+Bmatn v. Bamdat (1880) 12 AM. 110 ; 
BaUn Salmi v. Bai] (1M1) M AH. 
S71 ; Bari Raj Y. A kmaiuidinJ 1897 ) 1# 
AIL US ; Shaata Chandar v. Sain Sat* 
(1901) a All. US ; B n i p u l r. Taauumm 
(MM) M Bom. IN; Awm y. hot 

S(Ti#M) 24 US-mylaZbAU v. 

Milium (MM) 28 All. 7*1 ; Bar Frond v. 
W ” (1*0 U AH. 1«. 1 X.C. 


824 ; Bhafuaa Dai Y. Karam Bunin 

26 I.C. 417. See also Panoham Singh v. 
AH Ahmad (1881) 4 All. 68 and Bhagirath 
v. Saubat Singh (1870) 2 AO. 116, both 
cases before the Act. 

Nawab Johan v. Mina Shujauddin <J 004) 
0 Cal. W.ff. 865. 

Dhaksswar Prasad v. Harihar Prasad (1016) 
21 Cal. LX. 104, 27 I.C. 780. 

Roushan AH v. Kgfi Mahan (1006) 4 Cab 
LX 70. 

Parbhu Saratn v. Bobu Beni (1900) 14 (Mb 
W.N. 861, 6 I.C. 779 iBifombarBas u. 
Barendra Sarafan (1000) 14 Cal. WJT. 
617, 6 J.C. 166. 

Bar Prasad v. Baghunandan, tup* a, (Ottowsd 
In Kashi Bam v. B* Singh , supra* 

jagat Saratn v. Qvtub Bwmtn 
807 ; Chaganiaa v. Oanst 
615 ; Krishna AflfiMVc 
i (1006) 29 H3, 217. 
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Hie ms’ shares in the p r op e rty were exempted from the sale. The auction purchaser 
was not entitled to reoover any part of the porohase money from the decree holder ; 
but as he had relieved their shares from the mortgage he was entitled to a charge for 
four-fifths of the mortgage money. 

Parties. — It has been held that the claim must be preferred against each party 
liable to contribute and not against all collectively (e). However this may be, all persons 
in whom the mortgaged property is vested should be made parties to the suit (/). If apart 
from any question of non-joinder of parties, the materials placed before the Court are 
not sufficient to work out the account, the Privy Council have* said that the suit should 
be dismissed (g). 

SC0P6 Of the suit. — The owner of property sold on two separate occasions may 
bring a single suit as to both sales (A). In a suit to enforce a mortgage the decree may 
settle questions of contribution between the mortgagors inter se (»). But in a redemption 
suit, the Allahabad High Court refused to determine questions of contribution between 
the holders of the equity of redemption (j). A suit for contribution is not barred by 
res judicata or by Order 2, rufe 2 of the Code of Civil Procedure on the ground that the 
claim was not included in the suit for redemption (k). This was a suit by the owner 
of one of several properties mortgaged and suoh a case is now not one of contribution 
but of subrogation, and there would be no subrogation until the nfortgage was discharged. 
In the case of Sesha Ayyar v. Krishna Ayyangar (l) the foots of which are set out at p. 5S0, 
the Madras High Court said that if P had a right of contribution against 7, he could not 
join that in a suit to enforce his mortgage against As stated above this case has been 
overruled by a Full Bench on the main point. It is doubtful Whether this case can be 
sqpported on the present point as to a claim for contribution being premature in a suit on 
the mortgage. That suoh a claim is not premature has been definitely held in Chunilal v. 
Srinivasa, supra . 

Questions of contribution are sometimes referred to execution proceedings (tn) ; but 
the practice is improper (n), for a claim to contribution cannot be said to relate to the 
execution, discharge or satisfaction of the decree (o) and should be enforced by an independ- 
ent suit. 


Contribution If mortgage debt not folly discharged.— Before the enactment 
of the doctrine of subrogation it was a point of controversy whether a suit for contribution 
was maintainable by a co-mortgagor who had paid more thaii his rateable proportion but 
without folly satisfying the mortgage debt. A Full Benoh of the Allahabad High Court 
has by a majority held that it is not (p), and this is also the view taken in Calcutta (g). 
The Madras oases are not consistent (r). Ghose suggests that there may be a personal 
claim for reimbursement, when the mortgage is not fully satisfied, but no charge until 


(e)« Bira Chand v. Abdel (1877) 1 All. 455. 
if) Shmkarlai v. Latafat (1016) 14 All. L.J. 718, 
85 1.C. 800. 

( 9 ) Faquir Chand v. Aziz Ahmad (1982) 59 I.A. 
106, 54 All. 19% 36 Cal. W.N. 436, 55 Cal. 
L.J. 271, 1982 All. L.J. 195, 62 Mad. L.J. 
492, 84 Bom. L.R. 760, 186 l.C. 751, 
(’32) A.PC. 74. 

(h) Jbn Husain v. Ramdai (1889) 12 All. 110. 
«) Bhyrub Chundsr v. Nuddiar Chmd (1869) 12 
W.B. 291 : Ibn Hasan v. Briibhukan (1904) 
26 All. 407. 482 F.B. ,* ChunUal v. Sriniwas 
(1944) A.M. 276. 

(j) fngad Singh v. Sal Narain (1905) 27 All. 178. 
(ft) Sabir Husain v. Firasat Ghaus (1929), 27 
• All. L.J. 1162, (-29) A.A. 696. 

(1) (1901) 24 Ma$ 96. 

(si) Harendra Kumar**. Din Dayal (1906) 4 Cal. 
¥ L.J. 195. 


(n) Amir Chand y.Bukshi£ 1907)^84 Cal. 18 ; 


Vssrapav. Chandra 
A.M. 68M1948) 2 M.L.J. 45, 56 


365. 


..W. 


( 0 ) Ram Saran v. Janki (1896). 18 AH. 106; 
Sarju Lot v. Baijnath Prasad (1928) 71 
LO. 26, (’28) A.P. 44. 


(p) Jbn Hasan v. Briibhukan, supra ; M uhammad 
Yahxva v. BashUMdin (1909) 31 All. 
65, 11.0. 5, approved in M uhammad Mian 
v. Thakur Bharat (1980) 5 Luck 727, 115 
l.C. 402, ('30) A.O. 260. 

to) Gurdeo Singh v. Chandrikah (1908) 86 Cal. 
198, 1 LO. 918. 

(,) 

r. BMm SdnuMt (180S)’** 
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the mortgage is fully paid off (a). In an Allahabad case (!) a suit tor contribution was 
held to bo maintainable when further realization of the mortgage decree had become time* 
barred* The new sec. 02 excludes the right of partial subrogation, and it is submitted 
that contribution when the mortgage debt is not fully discharged must also be excluded, 
for it would give rise to complications and multiplicity of actions, if claims for contri- 
butions were allowed while further realizations of the mortgage debt were pending. 


Valuation. The section requires that the valuation of the properties should lie 
made as at date of mortgage. There was no such express provision in the old section, 
but the Courts had held that valuation should be made as at tho date of the mortgage, 
irrespective of the price that may have been paid by a purchaser (a). Thia rule has the 
support of a deoision of the Judicial Committee who in assessing contribution to a decree 
for mesne profits assessed liability as at the date of the decree (r). When a mortgagor 
died and one of his three sons sold his share of tho equity of redemption to tho mortgagee, 
the latter had to give credit for one-third share of the mortgage debt (»r). In a Horn bay 
case the valuation was made as at the date of sale, but there does not appear to have 
been a change in the value (z). In Afardan Singh v. Thakur Shoo Dayal (y) a simple 
money decree holder purchased in execution of his decree a two-thirds share of two 
mortgaged villages and quid off the mortgage in order to avert a mortgagee's sale. He 
claimed contribution on the basis of the value at the time of his purchase, but the Court 
held that the valuation should be made as at the time of the mortgage. Hence if a mort- 
gagee purchases some items of the property mortgaged for a sum equal to the amount 
of the mortgage debt, th% mortgage will not be extinguished for the value of the portion 
purchased will be assessed as at £ho date of the mortgage ( 2 ). 


, Contract to the contrary. — The liability to rateable contribution imposed by 
this seotion may be modified by the terms of the mortgage (a). If t he mortgage specifies 
one property as the primary security for tho debt, the liability will be thrown entirely 
on that property to the exoneration of the ancillary security ( b ). But the description of 
a property as collateral security does not necessarily imply that it is a secondary security 
so as to be exonerated (r). The contract to the contrary is one between the mortgagor 
and mortgagee (d), and not necessarily at the time of the mortgage (r). It was, however, 

held by the Allahabad High Court that the contract to the contrary is general and may 
refer to any contract such as an implied agreement between the surety and the principal 
debtor (/). In Ramabhadrachar v. Srinivasa (g), a sharer in the equity of redemption 
■old hia share in the property to the plaintiff with an indemnity bond authorizing him to 
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LJ. 713, 36 I.C. 600 ; Gobind v. Kaikuh 
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<*) (1006) 27 AIL 640. 
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proceed against other properties of the vendor in ease his share was sold by the mortgagee. 
The mortgagee realized his debt by sale of the share sold to the plaintiff who thereupon 
recovered the amount on the indemnity bond. The plaintiff was nevertheless entitled 
to contribution because the indemnity bond merely represented the difference between the 
value of the property and the value of the equity of redemption, so that the net result 
of the transaction was a sale of the equity of redemption. The right to contribution was 
therefore not affected by the indemnity bond. In KunchithapcUhom v. Palamalai ( h ), 
a contract between a vendor and a purchaser of a share in the equity of redemption was 
held not to be a contract to the contrary ; but the contrary has been held in a Patna case (i). 
But no doubt the statutory liability could be altered by subsequent contract between 
the contributories ; or it may be altered by subsequent decree (j ). 

The following case (k) was decided as an instance of a contract to the contrary under 
the law before the enactment of s. 92. There was a first mortgage of villages K 
and L to A, a second mortgage of village K to B and a third mortgage of village L to C. 
B enforced his mortgage by sqle and purchased village K. B then paid off A 1 a mortgage 
of villages K and L. B then sued C for contribution as he had relieved L of the first 
mortgage. It was held that there was no right of contribution as by agreement the 
whole burden of the first mortgage had been put upon K. Under the new s. 92 this 
was a case of subrogation. B when he paid off the first mortgage was subrogated to 
the rights of the first mortgagee as against C. But as the whole burden of the first 
mortgage had been placed upon K, there was no prior mortgage of L and therefore no 
subrogation as against C. 1 , 

The Judicial Committee have said that the statutory liability to contribution under 
tfiis section is not subject to any extrinsic principle (/). If there is no contract to the 
contrary the right cannot be controlled by equitable considerations. 


Illustration. 


A in 1906 mortgaged properties X and Y to B for Re. 8,000. Various creditors of A 
attached his interest in both properties. Nevertheless A in May 1914 purported to sell 
X to C and left Rs. 17,000 part of the price with C to discharge B*b mortgage. Y was 
then brought to sale by an attaching oreditor and purchased by D in July 1914. X was 
then brought to sale by an attaching creditor and purchased by O in November 1914. 
This sale overrode the sale of May 1914 which was contrary to the attachment. C was 
therefore purchaser of X by the execution sale of November 1914 and D was purchaser 
of Y by the execution sale of July 1914, both subject to B ' s mortgage. B in 1918 
obtained a decree for sale on his mortgage for Rs. 31,939. C paid off this decree and 
claimed contribution against Y which had been purchased by D. It was held that he 
wa# entitled to contribution for a rateable proportion of Rs. 31,939, although if he had 
performed in 1914 his contract with A , the mortgage might have been paid off for Rs.17,000 : 
GaneM Lai v. Ohamn Singh (1930) 52 All. 358, 57 1.A. 189ffS4 1.C. 911, (*30) AJPC. 183. 


0Q6 debt — There is no liability to contribute unless the properties are subject to a 
oommon debt Thus if properly X is mortgaged to A , and property Y to 2?, and then 
properties X and Y to C and A and B agree to give priority to (To mortgage then if C ' s 

less All. L.7. 1689, ( a 38) Ajfi 92*. 

(!) Oatuthi Lai y. Ohanm Singh (1980) 52 ABL 


(A) 


(1917) 82 Nad. L.J. 847, 89 I.C. 405 ; Bo 
also in Mothooranath Ckuttopadhyu v. 
Kristokvmar (1879) 4 Cal. 899, a ease 
• derided under a. 09 of the Contract Act. 

(<) lari Pmtad v. Jagat Prtuad (1987) 16 Pat. 
557,172 1.6. 187, (1937) A.P. 628. 

{j) SA^Kr^A vf Sopi Kithort (1901) 6 Oal. 
(A) OArnri Lai v. AU Ahmn (1033) 147 I.C. 521, 


-,--i (1980) «_ 

858, 57 LA. 189, 124 I.C. 911. (’80) A.PO. 
188, confirming Charon Singh v. Oanttht 
LA (1926) 24 AIL LJ. 401, 94 I.C. 1048, 
(*26) A.A. 352 and dlaUngulahing Muham- 
mad Abbot v. Muhammad Hamid (1912) 
9 AIL LJ. 499, 44 I.C. 179 ; Jtri Prsasi 
v, Jagat Pratad (1987) 16 Pat 557, 172 
I.C. 187, (1937) A.P. 628. 
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Bortg»g 0 is realised by the sale of X and of Y and the eurplua sab proeeeds of X are 
in s uffic i en t to pay A % 0 mortgage he has no right of oontribution against B (m)» 

Nor is there a right of oontribution when one property is mortgaged and the other 
property is subject to a genera! lien for debt (a). 

Subject to marshalling.— The last paragraph of the section is somewhat oryptic, 
but it apparently means that the right of contribution is subject to the right of 
ma r shalling. Thus if the owner of two properties X and Y : 


mortgages X to 

.. A 

„ Y to 

.. B 

„ X and Y to . . 

. . V 

•» X to 

..I) 


then X and Y both contribute to C * a mortgage in the proportion of their values after 
deducting from X the amount of A'b mortgage and from Y the amount of B'* mortgage ; 
but under the right of marshalling D could require C to proceed first against Y. This 
right of D to marshal would prevail against the right of oonfiibution. 

Equal equities. — There is no liability to oontribution unless the equities are equal ; 
in other words, both the properties must be equally liable for the debt. If a person mort- 
gagee and subsequently assigns part of the mortgaged property without mention of the 
mortgage, he is not entitled to call on the assignee to contribute {»). 
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• Deposit in Court . 

83 . At any time after the principal money payable wf 
_ respect of any mortqaqe has become 

coon money due on due and before a suit for redemption 
Brart8S8 * of the mortgaged property is barred, the 

mortgagor, or any other person entitled to institute such suit, 
may deposit, in any Court in which he might have instituted 
such suit, to the account of the mortgagee, the amount remain- 
ing due on the mortgage. 


The Court shall thereupon cause written notice of the 
deposit to be* served on the mortgagee, 
by^nortgagor" 1 * 5 depo * lt * d and the mortgagee may, on presenting a 

P etition (verified in manner prescribe 
cation of plaints) stating the amount then 
due on the mortgage^and his willingness to accept the money 
so deposited in full discharge of such amount, and bn depositing 
in the same Court the mortgage-deed and all documents in his 
possession or power relating to the mortgaged property apply for 
and xeoeive the money, and the mortgage deed and aU such 
other documents bo deposited shall be delivered to the mortgagor 
or such other person as aforesaid. 


(*•> CTJL. W. 

(■) Jb Omiap r. Omky (1888) SI Ch. 
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the Court shall, before paying to him the amounts so deposited, 
direct him to deliver possession thereof to the mortgagor and at 
the cost of the mortgagor either to re-transfer the mortgaged property 
to the mortgagor or to such third person as the mortgagor may 
direct or to execute and ( where the mortgage has been effected 
by a registered instrument) ham registered ah acknowledgment 
in uniting that any right in derogation of the mortgagor's 
interest transferred to the mortgagee has been extinguished. 


Amendments. — Three amendments have been made in this section by Aot 20 of 1029. 
The words 44 principal money payable in respect of any mortgage has become due ” have 
been substituted for the words 44 principal money has beoome payable ” to indicate that 
41 payable ” means 44 due ” hi point of time. This corresponds to a similar amendment 
in sec. 60. Again the words 44 and all documents in his possession and power relating 
to the mortgaged property ** and the words “and all suoh other documents " have been 
inserted. This also corresponds to the amendment of sec. 6P to express the liability 
of the mortgagee on redemption to deliver up not only the mortgage deed but all documents 
relating to the mortgaged property. The third amendment is the addition of the last 
paragraph requiring a mortgagee in possession tg deliver possession, and to execute a 
reconveyance or give a written acknowledgment. This requisition was contained in 
rules made by some of the High Courts with reference to this seotion. The validity of 
foese rules had been questioned (p) but the amended section removes the doubt. 


Deposit ill Court. — This seotion is a survival from the repealed Bengal Regulations? 
Bengal Regulation 1 of 1778 enabled the mortgagor to redeem by payment into Court, 
and Bengal Regulation 17 of 1806 required the mortgagee to make an application in 
Court if he intended to foreclose a mortgage by conditional sale, and allowed the mort- 
gagor a year's grace for redemption — see note 44 Bengal " under sec. 60. 


A mortgagor, after the mortgage money has beoome due and before his right to redeem 
has beoome barred, may either (1) pay or tender at the proper time and place the amount 
due on the mortgage under seo. 60, or (2) deposit the amount due on the mortgage under 
sec. 83, or (3) sue for redemption under seo. 01 of the Aot (g). 


» 

Under the Regulations the proceedings of the Judge were ministerial (r). Similarly 
this section provides a summary procedure for redemption which is not a suit. The 
provisions of seo. 376 of the Code of Civil Procedure, 1882, now Order 23, rule 3, do not 
aflply, and an agreement between the mortgagor and mortgagee that the mortgagee should 
aooept the deposit as a discharge of his mortgage on the mortgagor conveying part of the 
mortgaged premises to him, is not a compromise of a suH^&nd is enforceable though not 
recorded in Court*(*). The function of the Court being ministerial it is submitted that 
it is not for the Court to ascertain the amount due on the mortgage or the sufficiency of 
the deposit or to deoide the rival claims of contending mortgagees. So in an Allahabad 
ease (t) as also in a Madras case («), and a Patna case (v\ it was held that a mortgagor 
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oonld not make a deposit to the aooount of a mortgagee and a third panon* This la 
beosnae the association of a third person would make it impossible for the mortgagee 
t o trft hdiaw the money without his consent, and it makes no difference if the mortgagor 
acted bona fide. But as a sub-mortgagee is an assignee of a mortgagee the deposit may 
be in favour of a legal representative of the mortgagee and his sub-mortgagee {*»). But 
the Madras High Court has gone to the length of saying that a mortgagor should not 
deposit the money in Court if there is no dispute (x) and that he should deposit the money 
when he is in doubt as to who is the rightful claimant and that by so doing be absolves 
himself from liability as to the person entitled to reoeivc it (y). The Patna High Court 
followed the Madras decisions in the case of a deposit made to the credit both of the 
beneficial owners and the benamidar mortgagees but at the same time held that ordinarily 
it is the duty of the person interested to find out who the mortgagee is and to make the 
deposit to his account ( 2 ). Again when one of the mortgagees was dead, the Allahabad 
High Court held that the Court was competent to inquire who were the mortgagees on 
the date of the application (a). A deposit, however, made to the account of the Estate 
of the deceased mortgagee is a good deposit, although one of the heirs may have been 
wrongly named (6). • 


It is submitted that this is wrong, for the summary procedure under this section is 
not applicable to contentious cases. For inatanoe, in an Allahabad case (r) when there 
was a dispute as to who was the legal representative of a deceased mortgagee, the mortgage 
was held to be discharged although the Court had ordered the deposit to be paid to the 
claimant with the worse title. The jnortgagor should make the deposit on account 
of the person whom he alleges to be the mortgagee. If the mortgagee is willing to accept 
the deposit and returns the mortgage deed the Court ]*ayn him the money ; otherwise 
the deposit should be returned torho mortgagor and the parties referred to a regular* 
suit (d). The mortgagee cannot be allowed to withdraw a deposit conditionally without 
prejudioe to further contentions that ho might raise. When a mortgagor successfully 
opposed a mortgagee’s application to withdraw on such terms the opposition did not 
invalidate the deposit (e). 

Or any Other person entitled. — The summary procedure for redemption is available 
not only to the mortgagor but to any person entitled to redeem under sec. 01 ; and so 
a person under contract to purchase cannot make a deposit (/). A prior mortgagee 
who has foreclosed without making the puisne mortgagee a party may make a deposit 
in Court to redeem the puisne (g). In a Patna case (h) the Court said that “ sec. 83 deals 
with the right to deposit the mortgage money in Court and not with the right to redeem 
If this means that a person not entitled to redogm may make a deposit, it conflicts with 
the express words of the section. 

At any time after the principal money has become due.— These are the same 
words as in sec. 60 and indicate that the summary procedure for redemption is availaUo 
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otoly when the mortgagor*! right to redeem arises. A premature deposit ie ineffectual. 
Whan the terms of a oonsent deoree provided that the mortg agee was to enter into pos- 
session in default of payment of certain instalments of the mortgage money, a deposit 
after default and before the mortgagee had taken pos se s s ion was held to be premature, 
and the mortgagee was entitled to take possession in spite of the deposit (»). The reason 
is that the section presupposes that the mortgagor is not exercising the right of redemp- 
tion in a manner contrary to the oontract between the parties (j). A mortgage deed 
provided that the mortgage oould be discharged only by payment after the expiry 
of the fruit season. A deposit made during the fruit Beason if as not considered premature 
in the absence of proof that immediate withdrawal was made a condition for the deposits, 

, for it was qdHe open to the mortgagee to wait till the fruit season was over and then 
take out the money forthwith (k). 


Before a suit for redemption IB barred.— If a suit for redemption is barred, the 
summary procedure for redemption is of oourse not available. But it is also not available 
if the mortgagee has instituted a suit on his mortgage, and in that case the deposit would 
be treated as one made linger Order 24, rule 1 of the Code of Civil Procedure (1). This 
would be so even if the mortgagor had not received notioe of the mortgagee’s suit (m). 
A deposit in Court pending a suit by the mortgagee was treated by the Privy Council 
as a deposit under O. 24, r. 1 of the Code of Civil Procedure, 1908, in Shib Chandra ▼. 
Lackmi Narain (a) although the judgment of the Judicial Committee refers to see. 83. 

In any Coart In which he might have instituted snch salt.— The deposit 
mustTbe made in the same Court in which the siL't for redemption would have to be in- 
stituted, ».e., the lowest competent Court within the local limits of whose jurisdiction 
0 the property is Bituate (o). The deposit cannot be Liade in any other Court (p). 


Deposit — The amount of the deposit must be the whole amount due on the mortgage 
including interest (9) and the fact that the mortgagee has obtained a deoree for interest 
will not justify tender of principal only (r). Sums which the mortgagee is entitled to 
tack to the mortgage money under sec. 72 should also be included (s). The deposit may 
be for more than is due on the principle that omme majus continet in se minus (I) but 
it must not be less even if the deficiency is very small (u) ; though a small deficiency has 
been excused when the mortgage inoluded penal interest and the amount due could not 
be calculated with accuracy (v). Again the deposit must not he conditional and a deposit 
accompanied with a prayer that the mortgagee be called upon to produce certain docu- 
ments is invalid (to), twig— the documents are those which the mortgagee is bound to 
produoe under the seotion (x). In a cane under the Regulations a deposit accompanied 


(<) Bam Sonji v. Mritbnaji (1002) 26 Bom. 812. 
(j) Bayya Sao v. Nutating* (1012) 86 Mad. 
200, 10 1.0. 808. 
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ivith ft threat of legal proceedings was hold to bo invalid (y). A depoeit 
with a denial of the mortgage is invalid (:) ; but when the application making the deporit 
contained a statement that moneys wore due by the mortgagee in respect of a different 
transaction on which the mortgagor would sue after redemption, this was not a conditional 
deposit (a). The section does not provide for tui inquiry by tho Court as to the a mount 
due by the mortgagor to the mortgagee {!»). When a defendant mokes a deposit in the 
Court and then applies for its transfer to the credit of the suit, it was held that .it was not ft 
valid deposit under s. 83 (r). 


Tho deposit operates ns tender as soon as the mortgagor has donewll that has to 
be done bv him to enable* the muitgiigw to lake the amount out of Court, This Includes 
service of notice on the mortgagee. In t he east* of t he mortgage of an agricultural tenancy 
redeemable only on a fixed date a deposit which did not give tho Court time to serve 
notice by that date was held to be ineffectual (d). 


Section 67 shows that after a valid deposit the mortgagee cannot sue for foreclosure 
•or for sale. It has been observed that after a valid dejmsit Acre is no subsisting mortgage 
which can be enforced or redeemed (c). Hut* this, it is submitted, is incorrect. The 
deposit does not per se operate to discharge the mortgage ami tho relationship of mort- 
gagor and mortgagee docs not cease with the deposit (/). The deposit does not become 
the property of tho mortgagee until ho has presented a petition expressing his willingness 
to accept it and has deposited the mortgage deed in Court. Cnlc** these two conditions 
have been complied with the deposit cannot he Attached hv t he mortgagee’s creditors (g) ; 
and if the mortgagee has* refused to accept the deposit, it stands to the credit of tho 
mortgagor only (A). The mere f»»gt of making a deposit or tender does not merge Up 
money in the mortgaged property and t he money does not erase to be the property of tho 
mortgagor (»). The withdrawal of the deposit by the mortgagee has the effect of 
discharging the mortgage f j) and the mortgagee is thereafter estopped from disputing 
the validity of the tender (k). If the mortgagee withdraws a de]»osit which does not 
include money spent by him under sec. 72 in payment of arrears of Government revenue 
he cannot recover it under the mortgage (/), though he might sue the mortgagor per- 
sonally for reimbursement (w). In Ham Chandra Maneari v. Hatii Keshofxiii (n) the 
mortgagor made a deposit of a sum which he claimed to be the whole balance due under 
the mortgage and it was then withdrawn by some contrivance or manomvro by the 
mortgagee « agent without complying with t he conditions of sec. 83 and without deposit- 
ing the mortgage bond. The mortgagees then sued on their bond giving credit for the 
amount withdrawn as part payment. The Pjivy Council dismissed the suit* holding 
that the onus was on the mortgagees to show that their agent acted under such conditions 
that the statutory result of a full discharge had not ensued. But if the mortgagee refuses 
to accept the deposit, anti tho plaintiff sues in redemption and obtains a decree, and the 
mortgagee then withdraws the deposit, he is not estopped from prosecuting an appeal. 


(y) Prannath Hurt v. Umbra Begum (1850) 7 
M.I.A. 323; M a khan v. Tt soda (1884) 
6 All. 390. 

' (f) Abdoor Uuhman v. Kioto Lai (1388) 0 W.R. 
225. 


(a) SaJik Ram v. Athik Buaain (1001) 4 O.C. 355. 

(b) CKerukuri v. Shri Kruoki V idyotoya (1945) 


<c) 


tf> 


(•) 


A.1L46. 

Balm Changiah ▼. Subbaga (1939) A.M. 200, 
49 M.L.W. 929 (1939) M.W.N. 70. 188 
l.C. 871. 

Duarte Penhad v. Shndmber (1912) 15 l.C. 
592 ; Smifid Ahmad v. Dkarman (1921) 43 
All. 424, 60 I.C. 760, (’21) A. A. 71. 

’ B ugad Singh v. Sat Kami* (1004) 27 AH. 178, 
181. 


(/) Ahmadtillah v. Abdul Uahim (1923) 45 AH. 
592, 74 l.C. 763, (’24) A. A. 26 Hatmndh- 
atdam v. Ptrwmal 01914) 27 Mad, U. 
475, 27 l.C. 162. 

(g) Moth tar Mira v. AHmatli Ahmad (1906) 

29 Mad. 232. 

(h) Hal Singh v. PUhmm Sin?h (1903) 25 All. 

179. 

(!) GupUf Shear v. Uadha Mahan (1937) 170 
re. 99. (1937) A.P.25S. ' 

0) MinaMi v. Janahi (1942) A.M, 692. 

(k) Kara Sagar v. Kamappa, mpr*. 
it) Anandi Ham v. Dor Sajaf^mi) 13 AH, 196. 
(m) (Xj^Ltubman Singh MO 

(•> (IMM) *«, M I. A. U. %■%,- 


18 


a«s 



646 


THE TRANSFER OF PROPERTY ACT. 


for he has withdrawn the money in execution (o). It is submitted that this is correct, but 
in Dal Singh v. Pitam Singh (p) the mortgagee at first refused to accept the deposit, and 
then after the mortgagor filed a redemption suit and obtained a decree the mortgagee 
changed his miqd and withdrew the amount pending his appeal. The Allahabad 
High Court then held that the mortgagee was not competent to prosecute his appeal. 
But it is submitted that the proceeding under sec. 83 terminated with the mortgagee's 
refusal to accept the deposit and the Court had no jurisdiction to allow the mortgagee 
to withdraw, under that section, the money which then belonged to the mortgagor. 

,■ 4 This has been so held by the Patna High Court (q). No doubt the mortgagee might 
With the mortgagor's consent be allowed to change his mind and withdraw a deposit or 
' the mortgagor might make a fresh deposit. In a case in which the deposit was insufficient 
the Court, with the oonsent of the mortgagor’s pleader, endorsed payment on the deed 
and returned it to the mortgagee as discharge pro tanlo ( r ). In another case (s) the 
mortgagor was allowed to supplement an inadequate deposit. 

If the mortgagee refuses to accept a valid deposit not only does interest cease to 
run but he must under sec. Vc (i) account for his gross receipts from the mortgaged pro- 
perty from the time when he could have withdrawn the deposit (t). See note under 
sec. 76, sub-sec. (i). The mortgagee continues in possession as mortgagee and is not a 
trespasser (u). ' 

Amount remaining due on the mortgage. — This is the whole balance due on the 
mortgage including interest (v) and Bums which the mortgagee is entitled to add under 
sec. 72 ( 10 ), but not penal interest (x). The deposit must include interest for the day on 
which the deposit is made (y), but not interest from that day till the service of notice 
on the mortgagee ( 2 ). If the mortgage is a usufructuary mortgage in which profits are 
taken in lieu of interest there would be no occasion to deposit interest, and in a case 
where a usufructuary mortgagee was by the terms of his mortgage entitled to interest f of 
the period for which he was out of possession, it was held that a purchaser of the equity of 
redemption who was not aware that interest was due made a valid deposit when he 
deposited only the principal (a). 


Under sec. 171 of the Bengal Tenancy Act 8 of 1885 a mortgagee who pays money 
due for arrears of rent to avert a sale acquires a statutory charge and such money is not 
part of the amount remaining due on the mortgage and need not be deposited (b). 


Compensation under the Malabar Compensation for Tenants Improvements Act 1 
of 1900 cannot be brought under th$ expression “ amount remaining due on the 
mortgage ” (c). 


( 0 ) Subba Rao v. Samrayudu (1924) 47 Mad. 
# 7, 21-22, 72 I.C. 292, (’28) A.M. 533. 

(p) (1903) 25 All. 179. 

(q) Ratna Koer v. Nanhalci (1923) 73 I.C. 1053, 

(*24) A.P. 41. 

(r) . Hat Dayal v. Birthveingh (1901) 82 All. 142. 
( t ) Deo Dai v. Ram *Autar (1880) 8 All. 502. 

(0 NagathU v. Aruimgam (1923) 44 Mad. L. 
J. 862, 79 l.C. 40, (*28) A.M. 854 ; Ayya- 
kuUi v. Periyaewami (1916) 89 Mad. 
679, 80 I.C. 497 ; Tarachand v. Narayan 
(1922) 18 Nag. L.R. 47, 65 I.C. 174, (*22) 
A.N. 199 ; cf. Mot. Phool Kuer v. Rowan 
Singh (1930) 28 All. I«.J. 1020, 124 I.C. 

( 191, (’30) A.A. 609. 


(u) Satyabad Jiehara v. Rarabati (1907) 34 
Cal. 228*228 ; Rukhiminibai v. Venkateth 
(1907) 31 Bam. 527 ; Ma Nyo v. Maung 
Bla Bu (1926) .2 Rang. 882, 884, 84 I.C. 
896, (’26) A.R. 13* 


( v ) Uewanchal Singh v. Jawahir Singh (1886) 
16 Cal. 807 P.C. 

(ir) Anandi Ram v. Vur Najaf( 1891) 13 All. 195. 


(x) 


Ayyakutti v. Periyaewami (1916) 39 Mad. 
679^24 I.C 771; Ram Rao v. Oopala 
(1032) 140 I.C. 406, (’82) A.N. 169. 


(y) Subbai Ooundan v. Palani (1916) 30 Mad. 
L. J. 607, 34 I.C. 825 ; but see Raghub 
Pruoti v. Bhobui (1908) 8 Cal. W.N. 216; 
Kuehal Singh v. Ram Kiehun Singh (1937) 
A.A. 706. 

e 

( 2 ) Subbai Goundan v. Palani, eupra. 


(a) Bhabani v. Radambini (1929) 83 Cal. W.N. 

279, 119 I.C. 292, (*29) A.C. 804. 

(b) Manmatha Rath v. Sarai Chandra (1915) 21 . 

Cal. L.J. 429, 29 I.C. 929. 

(e) Chami v! Am Pattar (1916) 1 Mad. W.N 
160, 82 I.C. 861. 
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Notice. The deposit is not valid until notice has l>een served on the mortgagee or ■;* 

Ifhe is a minor, on his guardian ad litem [d). If the mortgagor has don© all he can to *« sj 
enable the mortgagee to withdraw the nuuu'v, service of notice operates as tender a nd *** 
stops running of interest — see sec. 84. Until notice is served the mortgagee's right of suit 
under sec. 07 is not taken away if he is not otherwise aware of the deposit (e ), The 
amendment made in sec. 102 requires the application for issue of notice to be made 
in the Court in which the deposit lias been made. 


84 . When the mortgagor or such other person as afore* 

Cessation of Interest. Sai< J hilS t f ,1<1( ' r ° d ° r tiopoBltod ill Cojllt 

under section S3 the amount remaining 
due on the mortgage, interest on the principal money shall 
cease from the date of the tender or in the caw of a dcjxmt, 
where no -previous tender of such amount has teen made as soon 
as the mortgagor or such other person a* aforesaid has done 
all that has to be done by him to enable the mortgagee to 
take such amount out of Court, and the notice required by 
section 83 has teen served on tJu mortgagee : 


Provided that, where Jthe mortgagor has de/xmled such 
amount without hating made a previous tender thereof and has 
subsequently withdrawn the same or any part thereof ‘ interest or* 
the principal money shall be payable from the dale of such 
Withdrawal. 


Nothing in this section or in section 83 shall be deemed 
to deprive the mortgagee of his right to interest when there 
exists a contract that he shall be entitled to a reasonable 
notice before payment or tender of the mortgage-money 
and such notice, has not teen given before the making of the tender 
or deposit, as the case may be. 


Amendments. — The following amendment# have been made by Act 20 of 1920. 
The words “in the caw? of a deposit,, where no previous tender of such amount has boon 
made ” have been inserted in the middle of the lirst paragraph, and the words “and the 
notice required by sec. 83 has been served on the mortgage© ** have been added at tlfe 
end of that paragraph. The proviso in the second paragraph is new. The words “ami 
such notice has not been given before the making of the tender or deposit, as the ease 
may be " have been added at the end of the last paragraph. The fciemlnkent is not 
retrospective (/). 

Cessation Of Interest. — A deposit under sec. 83 operates as a valid tender, but in 
regard to t|je cessation of interest the amendment makes a distinction, which was not 
expressed in the old section, between ( 1 ) deposit in Court after tender out of Court, and 


(d) Pattdurany v. Mahadaji (1008/ 27 Horn 23 ; 
Sheo Satan Ckaudhri v. Rata Lagan <1022) 
44 AU. 64, 64 I.C. 418. < r 22) A. A. 365; 
Appa Pai v. Soma (1925) 40 Mod. L.J. 
• 327700 I.C. 754, ('26) A.IL 1017; Gokul 
Kabcar v. Chander S4kMf (1026) 48 All. 
611, 06 I.C. 1, ('26) AJL 665 ; Shiva Salh 


v. Manhor Lai (1013) 16 O.C. 261, 22 f.C. 
245. 


(c) Sitaramagpa v. VenkatraMatma <186S) 11 
M*<). 371. ## 

if) Mutma IaU v. Prahash (1940) A.A.96* (1940)* 
All. 79, (1989; A.L.J. 1090, 107 liC. 78, 
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($) deposit in Court without previous tender out of Court. This distinction is necessary, 
as the deposit in Court is usually made after a tender out of Court has been refused 
and the deposit then becomes a judicial record of the tender. 

If there has been a valid tender previous to the deposit which has been refused, such 
tender operates under the general law to stop the running of interest provided there is a 
continued readiness to pay (g). In such a case it is submitted that the withdrawal of the 
deposit by tho mortgagor would indicate that the mortgagor was no longer ready and 
willing to pay, and interest would be payable from the date of withdrawal. This is in 
accordance with the general rule that a plea of tender before action is ineffectual to stop 
interest, unless accompanied by a payment into Court after action (A). 

If there has been no previous tender, the deposit in Court stops interest running 
only when the mortgagor has done all that has to be done to enable the mortgagee to take 
the amount out of Court and when the notice under sec. 83 has been served upon the 
mortgagee. 

e 

In both cases, therefore, the effect of withdrawal is the same, and the mortgagor 
who withdraws a deposit becomes liable for interest, and it seems reasonable that if the 
mortgagor has the benefit of the money withdrawn, he should not be relieved of 
interest on the mortgage debt. 

There had been conflicting decisions before the amendment of the section. In 
Krishnaswami Ckettiar v. Ramasami (i) it was fyeld that interest did not cease after 
Withdrawal, but there were two decisions to the contrary (j), artd a difference of opinion in 
p, third case (k ) ; while in Ramabhadra v. Amnachalqgn (/) a Full Bench of the Madras 
High Court decided that interest does not run after withdrawal, unless the mortgagee 
shows that the mortgagor was no longer ready and willing to pay. The section of 
this Act, as amended, in effect supersedes the Full Bench case and settles the law. ® 

In order that the deposit in Court should operate to stop interest running two 
conditions must be satisfied : — 

(1) The mortgagor must have done all that has to be done to enable the mortgagee 

to take the amount out of Court. 

(2) Notice under sec. 83 must have been served on the mortgagee. 


Done all that has to be done to enable the mortgagee. — If the mortgagee 
is a minor the deposit does not have the effect of stopping interest unless the mortgagor 
has procured the appointment of a guardian ad litem (w»). According to the Allahabad 
High Court it is open to the person making the deposit to pay the difference of interest bet- 
ween the date of the deposit and the date of the appointment of the guardian ad litem (n). 


%) Salyabadi Behara v. Harabati (1907) 34 Cal. j 
223 ; Jagat Tarim v. Naha Gopal (1907) I 
34 Gal. 305 ; Kripa Sindhu v. Armada 
Sundari (1903) 35 Cal. 34 ; Lai Batcha 
Sahib v. Arpot Naraianaewami Mudaliar 
(1911) 34 Mad. 320, 12 I.G. 502 ; Venkat- 
rama Ayyar v. Qopalakruhna PUlai 
(1929) 52 Mad. 322, 116 LC. 844, (*20) A.M. 
230. See note '•Tender*' under s. 60. 
(h) Haji Abdul Rahman v. Haji Noor Mahomed 
(1892) 16 Bom. 141, 149-150. 

<i t ) <1912) 35 Mad. 44, 8 I.C. 763, followed in 
Debi Sahai v. Narayan Sahai (1927) 99 
. 1.0. 147, ('27) A.0. 103. ! 

(j) Vdayuda Naicker v. Ryder Htusan (1910) 

83 Mad. 100, 8 1.0. 729 ; Bukam Singh 
v. BatnthLal (1922) 44 All. 198, 64 I.C. 
971, (’22) 44 . 181. 

(4) fhevanya Reddy v. VenhatarhaUm (1917) 
40 Mad. 804, 87 I.C. 444. 


(/) (1926) 49 Mad. 609, 95 I.C. 108, (’26) A.M. 
601 ; Munna Lai v. Prakash (1940) A.A. 
65, (1940) All. 79, (1989) A.L.J. 1099, 
187A.C. 73 (It was a decision on the old 
sefcnon). 

(m) Pandurang v. Mahadaji (1903) 27 Bom. 23 ; 

Sheo Saran Ghaudhn v. Ram Lagan 
(1922) 44 All. 64, 64 I.C. 413, (’22) A.A. 
355; Kannu Mai v. Indar Pal (1922) 

44 AD. 102, 64 I.C. 907, (’22) A.A. 147 on 
app. (1023) 45 All. 273, 71 I.C. 278, (’23) 
A.A. 183 ; Appa Pai v. S<mu (1925) 49 
Mad. L.J. 327, 90 I.C. 754, 025) A.M. 
1017; Gokul Kalvoar v. Chandar Sekhar 
(1926) 48 All. 611, 96 I.C. 1, (’26) A.A 
665; Met, Phool Kuer v. Rewari Sing 
(1930) 28 AD. L.J. 1020, 124 I.C. 191, 
(’30) A Jl. 609. 

(n) Kannu Med v. Indar Pal (1922) 44 All. 102. 

64 1.C. 907, ('22) A.A. 147 on appeal (192S< 

45 All. 278, 71 LC. 278, (’23) A.A. 183. 
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In a case decided under the old aectiou the mortgagor made a valid deposit, which ■ jjig, 
the mortgagee refused to accept. The mortgagor then without withdrawing the deposit |iM 
filed a suit for redemption and obtained a decree. He was allowed interest on his deposit 
from the date of the service of the Summons on the defendant, and this waa said to be 
in accordance with the prinoiple of Order 24, rule 3 , of the Code of Civil Procedure (o). 

Notice. — The requirement of service of notice under see. 83 is new and it overrules 
oases which held that it was the duty of the Court to serve not ices and that it was sufficient 
if the mortgagor had applied to the Court for service of notice and had given a correct 
address ( p ). Service of notice must be in accordance with set's. 102 and 103, which 
provide for service on the agent of an absent person or on the curator or guardian of a 
person under a disability to contract . 

Stipulation for notice before redemption. — Some mortgages contain a sti- 
pulation for notice before redemption after duo date in order to enable the mortgagee 
to find another investment. Subjoct to certain exceptions a mortgagor in England who 
redeems after due date must give six months’ notice. Ifesuch notice is not given the 
mortgagee is entitled to six months' interest in lieu of notice ( 7 ). The right to interest 
in lieu of notice is not subject to the provisions of this section as to cessation of interest. 

Suits* for Foreclosure , Sale or Redemption. 

85. [Parties to suits fpr foreclosure, sale and redemption.] 
Repealed by the Cede of Civil Procedure , 1908 (.let V of 1 5)08), 
s. 156 and Sch. V. • • 

Foreclosure and Sale. 

[86 to 90.] Repealed by the Code of Civil Procedure , 1908 
(Act V of 1908), s. 156 and Sch. V. 


Redemptum. 


91. Besides the mortgagor, any of the- following persons 
r«r»i «h<» m« 5 - ».i« ma y redeem, or institute, a suit for redemjo 
r.>r red mption. tjon of, the mortgaged property, namely : — 

(a) any person ( other than the mortgagee of the interest 
sought to be. redeemed) who has any interest in, or 
charge upon, the jrroperty mortgaged or m or updh, 
the right to redeem the same ; 

(b) any surety Jor the payment of the mortgage-debt or 
any part thereof ; or 

(c) any creditor of the mortf/afjor who has in a suit for 
• the administration of his estate obtained a decree 

for sale of the mortgaged property. 


to) Submwmnm Aipmr v. M anyatuuwami (1918) 
84 Mad. LX 489. 45 I.C. 838. 
ip) . Jim Asm v. Ehem Koer (li#3) 70 l.C. 811, 
('23) Ai 24 ; Sibttmn Ckm&s v. PmrtmP 
(192M 85 CO). LJ. 202, 80 l.C. 454 ; but 
* m Da M r. Jtifl Amor (1888) 9 All. 


502 (mortgagee'* knowledge of deposit 

ftllffiM!*). • 

Smith Smith <18911 8 Ch. 550, 558; 
Johnson %. JSmmt (tliO) 81 hJ* U 0.4. P 
S*ienh*w v.Jtkmmhm U92S) 25 B 
L.R. 889, 87 l.C. 129, (*24> 4.B. 284. 
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The Old section.- — The above section has been substituted by the Amending 
Act 20 of 1029. The old section was as follows : — 


91. Besides the mortgagor, any of the following persons may redeem, or institute 
a suit for redemption of, the mortgaged property : — 

(a) Any person (other than the mortgagee of the interest sought to be redeemed) 

having any interest in or charge upon the property ; 

(b) Any person having any interest in or charge upon, the right to redeem the 

property ; 

(c) any surety for the payment of the mortgage-debt or any part thereof; 

(d) the guardian of the property of a minor mortgagor on behalf of such minor ; 

(e) the committee or other legal curator of a lunatio or idiot mortgagor on behalf 

of such lunatic or idiot ; 

(f) the judgment-creditor of the mortgagor, when he has obtained execution by 

attachment of <he mortgagor's interest in the property ; 

(g) a creditor of the mortgagor who has, in a suit for the administration of his 

estate, obtained a decree for sale of the mortgaged property. 

Amendments. — This section has been remodelled and amended by Act 20 of 1929. 
Clause (a) is a consolidation of clauses (a) and (b) of the old seotion. Clause (b) is clause (c) 
of the old seotion. Clause (o) is clause (g) of the old section. 

Clauses (d) and (e) of the old section have been omittecl as superfluous, for the 
guardian or curator redeems as representing the mortgagor who is under a disability. 
Clause (f) is omitted as an attaching judgment creditor has no interest by way of charge 
or otherwise in the property attached (r). It is submitted that the obiter dicta in Ananta - 
padmanabhaswami v. Official Receiver (a) have not altered the law as to the effect of an 
attachment. On the other hand, the editors suggest that this amendment was 
unnecessary. Although the attaching creditor has no charge, he has a right to bring the 
property to sale and as a matter of policy there is no reason why he should not be allowed 
to protect that right by redeeming a mortgage on the property. 

Clause (a). — This clause follows the English rule that the mortgagor and all persons 
having any interest in the property subjoct to the mortgage are entitled to redeem (t). 
The sub-section excludes the mortgagee because the right to redeem is exercised against 
him. The right to redeem represents the mortgagor's interest in the property, and the 
mortgagor or any person who has any interest in or charge upon that estate can redeem. 
The interest must be a proprietary interest (u). 

• Landlord. — The landlord of the mortgagor may redeem if the tenancy is vested 
in him on the tenant’s death without heirs (v). If the tenanoy is subsisting the landlord 
has no present interest and so a landlord cannot redeem a mortgage by an occupancy 
tenant (w). e r 


(r) Frederick Peacock v. Madan Gopal (1902) 
29 Cal. 428 ; Zamindar of Karvetnagar 
v. Trustee of Tirumalai (1909) 32 Mad. 
429, 2 I.C. 18 ; Soobul Chunder v. Russick 
Loll (1888) 15 Cal. 202. 

<«) (1033) 60 I.A. 167, 174-176, 142 I.C. 652, 
(’33) A.PC. 13(4. 

(«)• Pearce v. Morris (1869) 5 Ch. App. 227, 
229; Tam v. Turner (1888) 30 Ch. D. 
466 C.A. • 

a <u) Ganesh v. Rdjkram (1934) 58 Bom. 75, 35 
Bom. L.R. 1123, 148 I.C. 1145, (’34) 
•A.B. 32, 


(i v ) TuleHi Ram v. Gur Bayed Singh (1911) 33 All. 
Ill, 7 I.C. 231 F.B., overruling Ram Bihal 
v. Maharaja of Vizianagram (1008) 30 All. 
486 (where It was erroneously supposed 
that the tenancy vested in the Crown by 
escheat) ; Basdeo Rai v. JMmongal Rat 
(1931) 29 All. L.J. 914, 136 I.C. 69, (’32) 
A. A. 53 ; Aryan Singh v. Mahesha Mmd 
(1932) 30 All. L.J. 474, 138 I.C. 866, (’82) 
A.A. 437 ; Sri Raida Prasad v. Jag Sah 
(1924) 3 Pat. 818, 84 I.C. 293, (’25) A.P. , 

(to) Ganpat t. Bhangi (1902) 15 C.P.L.R: 17.; j 
cf. Jdggeswar Butt v. BhubanMohan (1906) 
33 Cal. 425. 
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L68866. A lessee of tho mortgagor has a right to redeem. Even whan the le 
b not binding on the mortgagee, it has been held in England that the mortgagor's I 
has a right to redeem (*). This has been followed in the case of a permanent tenant (y), 
an ex-proprietary tenant (2), a vorumpatam tenant (a) and a tenant for a term of 
yean (6). It is immaterial whether such a leaao is valid and binding on the mortgages (r). 

A patnidar of the whole (d) or part (e) of the property mortgaged can redeem. In 
other agricultural tenancies the right to redeem dejtends upon the nature of the interest 
created by the holding. If it is not a proprietary interest the tenant cannot redeem. 
Thus a Bengal ryot cannot redeem (/), nor can a cultivating tenant in Oudh (y). Junior 
members of a Malabar Tarwad have a proprietary interest in the property, but in the 
absence of special circumstances are disentitled by theii' personal law from redeeming (A). 
An ex -proprietary tenant in Sir land in Allahabad has an interest which entitles him to 
redeem (»). If the succession to the tenancy is governed by statute it la the statutory 
heir and not the heir according to the ]>ersoim1 law of the tenant who is entitled 
to redeem (j). 

Purchaser under a. 88. Code of Criminal Procedure.- -When property subject 
to a mortgage has been attached and sold under s. 88 of the Code of Criminal Procedure 
the purchaser has a righ^to redeem the mortgage (A). 

Hindu illegitimate 80 n. — The right of maintenance of an illegitimate son in 
Hindu law is a personal right and will not support a suit for redemption (/). 

Hindu reversioner^ -The intenfct must be a present interest so that a reversionary 
heir in Hindu law is not entitled to redeem (m). In some cases however it haa been sug. 
gested that the reversioner may reA*>m in caw* of waste or of necessity for the preservation 
of the property (w). 

* Co-mortgagor or purchaser of the equity of redemption.— Any of several 
co-mortgagors can redeem (o). 80 can a purchaser or execution purchaser of the whole (p) 
or part of the equity of redemption (7). But a contract to purchase does not create an 


(x) Tam v. Turner (1888) 30 Ch. I). 450 C.A. 
(V) Raghunandan Prasad v. Ambika Singh 
(1007) 20 All. 870 ; Venkaieah v. Rhujahuli 
(1033) 67 Horn. 104. 36 Horn. L K do. 
142 I.C. 481. (’33) A.B. 07 ; Mahabir 
C haute v. Dip Narnia (1922) 20 AM. 
LJ. 078. 78 l.C. 882. (*23) A. A. 140; 
Shankar v. Flukumchand (1918) 14 Xsk- 
L.tt. 117. 47 l.C. 00. 

(*) Muhammad Husain V. Jlanuman (1011?) 
18 AH. LJ. 708. 471. C. 881. 

(а) Papa Matathihr. Koramsl (1808)10 Mad 161. 

(б) Pannalal v. Rajaram (1028) 08 l.C. 073, 

(’26) A.N. 400; Ananda i'anduranj v. 
VUamrao (1033) 144 l.C. 621, (*33) A.N. 
44 ; Talsi Ram v. Muna Koer (1030) 12 
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interest in or charge on the property, and a person who has merely contracted to purchase 
the equity of redemption has no right to redeem (r). An assignee of the equity of 
redemption during the pendency of the mortgagee’s suit may redeem before the sale is 
confirmed (s ) ; and may be brought on the record for that purpose (0* A donee of the 
equity of redemption can redeem (u) and under sec. 59A all persons who derive title 
from the mortgagor are included in the term “ mortgagor,” and therefore entitled to 
redeem. A person erroneously believing himself to stand in the shoes of the mortgagor 
end paying off the mortgage-debt was held to have sufficient interest within the meaning 
of the section to be subrogated to the rights of the mortgagee (v). 


Puisne mortgagee. — A puisne mortgagee is an assignee of the equity of redemption 
and is therefore entitled to redeem a prior mortgage (w). 

Thus let us suppose that A, the mortgagor, executes successive mortgages as 
follows : — 

First mortgage by A to . . . . B 

Secxftid mortgage by A to . . . . C 

Third mortgage by A to . . . . D 

Now C is assignee of part of the equity of redemption of A against B and has therefore 
the right to redeem B. For the same reason D can redeem G and B. On the other hand 
B can foreclose or bring to sale A, and, as part of A 1 s equity of redemption is transferred 
to G and to D, B can foreclose or bring to sale C or p. This is the familiar rule “ redeem 
up and foreclose down.” This clause therefore is a statement of the first part of the 
rule “ redeem up The second part of the rule is enacted in sec. 94. 

If the puisne mortgage is invalid, the puisne mortgagee has no right to redeem a prior 
mortgage (x). So also if the puiBne mortgage is time-barred, for if the puisne mortgagee, 
has lost all remedies of foreclosure or sale on his own mortgage, he has no right to redeem a 
prior mortgage (y). 

If the mortgagor has made a tender of the mortgage money whioh the prior 
mortgagee has wrongfully refused, the puisne mortgagee redeeming the prior mortgagee 
will not be liable for interest from the date of the tender (z). 

Sub-mortgagee. — As a puisne mortgagee can redeem a prior mortgage, a sub- 
mortgagee of the puiBne mortgagee, being an assignee of the puisne mortgagee, can aslo 
redeem the prior mortgage (a). A prior mortgagee who has purchased the equity of 
redemption stands in the shoes of the mortgagor and can redeem a puisne mortgagee (b). 
Otherwise a prior mortgagee holds by title paramount to the puisne mortgagee, and he 
is not interested in the equity of redemption of a puisne mortgagee and oannot redeem it. 
9|gt the Calcutta High Court has held that if he is made a party to the puisne mortgagee’s 
suit, he may pay off the puisne mortgage in order to save the property from sale (c). 


(r) Mayappa y. Kolandaivelu (1926) Mad. 
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X75 ; Perumal Rsddiar v. Safflah Timor 
(1946) A.Hi 500; Kslu v. Chakkara 
Chttffan (1987) A.M. 451. 
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Charge. — A charge upon the property or upon the equity of redemption will gif* Sib ' 
a right to redeem. This may be illustrated by a Madras case (d) where a mortgagor was || 

allowed to redeem although he had sold the equity of redemption, because he had a charge * 

for unpaid purchase money. 

Clause (b). — A surety has a right to redeem as he is liable for the debt and is entitled 
on payment of the debt to avail himself of the creditor** securities (**). He oannot of 
oourse redeem a mortgage for a different debt or a mortgage for one part of a debt of whioh 
he is only surety for another distinct part (/). This subject is also discussed under sec. 92, 

Cl&USe (C). — This clause is based on the caso of Christian v. Fit Id (g) where a plain- 
tiff who had obtained a decree for sale in a suit for the administration of a mortgagor** 
estate was held to have a right to redeem so as to get the benefit of the decree. 


Repealed clause (d).- Before the passing of the Transfer of Property Act an 
attaching judgment creditor was not entitled to redeem (A). That right was conferred 
by the repealed clause (f) and a judgment creditor when he attached the mortgaged 
property in execution was allowed to redeem (»). In soirlb cases the judgment creditor 
attached property in execution of his money decree Indore the mortgagee's suit and brought 
it to sale during the pendency of the mortgagee's suit. As to this there was a conflict 
of decision as to the rights of the attaching creditor and his execution purchaser. The 
Allahabad High Court held that the attaching judgment creditor and the execution 
purchaser if not made parties to the mortgagee’s suit were entitled to redeem the mort- 
gagee (j). It was erroneously asstinu^ that the attaching judgment creditor had a charge 
and that the charge inuAni for the benefit of the execution purchaser (k). This was 
questioned in a later Allahabad c^ie (/). The Calcutta (wi) and Madras (») High Courts 
held that the attaching creditor having no charge on the property was not a necessary 
party to the mortgagee's suit und that a fortiori ho could not hand on any charge or hen 
• to the execution purchaser (ro). And further that the attaching creditor's right to redeom 
was lost when the attachment was discharged either by the execution sale or by the 
mortgagee's sale (it). In a later case (o), however, the Allahabad High Court held that 
clause (f) did not apply to the redemption of a charge, and that an attaching judgment 
creditor who purchased property which was subject to a charge during tho pendency of 
the suit to enforce the charge was bound by the decree of the charge holder. 


92 . Any of the persons referred to in sectrni 91 ( other than 
the mortgagor) and any co-mortgagor shall, 
on redeeming property subject to the mortgage, 
have, so far as regards redemption, foreclosure or sale of such 


Sot. tigatlon. 
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S. 1 2 property, the same rights as the mortgagee ‘whose mortgage he 

Redeems may have against the mortgagor or any other mortgagee. 

The right conferred by this section is ccfrled the right of 
subrogation, and a person acquiring the same is said to be sub- 
rogated to the rights of the mortgagee whose mortgage he redeems. 

A person who has advanced to a mortgagor money with which 
the mortgage has been redeemed shall be subrogated to the rights 
of the mortgagee whose mortgage has been redeemed, if the mortgagor 
has by a registered instrument agreed that such persons shall be so 
subrogated. 

Nothing in this Section shall be deemed to confer a right 
cf subrogation on any person unless the mortgage in respect of 
which the right is claimed has been redeemed in full. 

Amendment. — This section is new and was inserted by the Amending Act 20 of 1929. 
The word “ subrogation " was not even mentioned^in the Act before its amendment in 
1929 ; but in conjunction with the principle “ redeem up and foreclose down" the 
doctrine of subrogation was imperfectly expressed in the repealed seos. 74 and 75 of this 
Adt and in Order 34, rule 11, of the Code of Civil Procedure, 1908, as originally enacted 
These were as follows : — 

i 

Section 74. — Any second or other subsequent mortgagee may, at any time after the 
amount due on the next prior mortgage has become payable, tender such amount to the 
next prior mortgagee, and such mortgagee is bound to accept such tender and to give 
a receipt for such amount ; and (subject to the provisions of the law for the time being 
in force regulating the registration of documents) the subsequent mortgagee shall, on 
obtaining such receipt, acquire, in respect of the property, all the rights and powers of 
the mortgagee, as such, to whom he has made such tender. 

Section 75. — Every second or other subsequent mortgagee has, so far as regards 
Tedemption, foreclosure and sale of the mcgtgaged property, the same rights against the 
prior mortgagee or mortgagees as his mortgagor has against such prior mortgagee or 
mortgagees, and the same rights against the subsequent mortgagees (if any) as he has 
agamst his mortgagor. 

Code of Civil Procedure, 1908, Order 34, rule 11. — Where property is mortgaged for 
successive debts to successive mortgagees, any mesne mortgagee may institute a suit 
to redeem the interacts of the prior mortgagees and to foreclose the rights of those that 
are posterior to himself and of the mortgagor. 

The maxim “ redeem up and foreclose down," which was enacted in Order 34, rule 
11, of the Code of Civil Procedure, is a matter of substantive law and was ou| of place 
in a code of procedure. Again secs. 74 and 75 were badly drafted. It might be supposed 
from the wording of sec; 74 that a puisne mortgagee could only redeem the next prior 
mortgagee (p), but sec. 75 made it dear that that was not the meaning to be attached 
to the section, ^gain sec. 75 referred to rights only and not to liabilities. A puisne 

{f) Chhote Ltd v. SemHihar (1926) 24 All. Thibet v. ten Sahai (1928) 79 I.C. 

M- 670, m I.C. 998, (’26) A A. 663 ; ('24> A.O. 66. 



SUBROGATION, 


556 


mortgagee ha* a right of redemption against a prior mortgage* but is also subject to the 
liability of foreclosure and sale by the prior mortgagee. Sections 74 and 75 and Order 
34 t rule 11, of the Code oi Civil PrwwJuw have now been rejiealod. The pre se nt section 
gives a full and extended expression to the doctrine of subrogation ; while the maxim 
“ redeem up and foreclose down ” is involved in wees. 91 and 94. As already explained, 
the right of a puisne mortgagee to redeem a prior mortgagee, i.r. t to mKvm up, follows 
from the rule enacted in sec. Ill that any person having an interest in the equity of re- 
demption may redeem. Again, under wv. W u mosne mortgage has the same right 
against mortgagee’s posterior to himself as he has against tin* mortgagor, i.r,, lie may 
foreclose down. 


To entitle one to invoke the equitable right of subrogation under the Act 
as it stood before the amendment of 1929, lie must either occupy the position 
of a surety of the debt or must have made the payment under an agreement with tin 
debtor or creditor that he should receive and hold an assignment of the debt as security 
or must stand in such a relation to the mortgaged premises t hat hiM intcr<*t cannot other- 
wise be protected. Thus a mere stranger who had lent moijyy to the mortgagor to redeem 
the mortgage debt but who was neither a surety of the debt nor intended in the property 
had in order to succeed on the equitable doctrine of subrogation to prove that there was 
an agreement between him and the debtor or creditor that lie should receive and hold an 
assignment of the debt as security. After the amendment of the Act the right of subroga- 
tion can be claimed by the lender under sco. 92, para 3, only if the mortgagor has in a 
registered instrument agreed that he should be so subrogated. The right can no longer 
be claimed or granted as before, on ally slight evidence or what may bo described as the 
semblance of an agreement (q). 

Amendment whether retrospective.— Sec. 92 is not sp^itied in sec. 63 of tfi* 
Amending Act 20 of 1029 as not having retrospective effect. The Allahabad, Bombay 
* and Calcutta High Courts and the Oudh Chief Court have held that it has retrospective 
effect (r). But the Madras, Rangoon and Patna High Courts have held that it has not 
retrospective effect («). In a later Full Bench decision the majority of the judges of the 
Patna High Court has hold that sec. 92 has retros|K?ctive operation in regard to trans- 
actions effected before 1st April 1930 except in cases ] lending on that day ami except 
as to rights and liabilities arising before 1st July 1882 when the Transfer of Pro/iorty Act 
came into force (I). If a suit has been decided in the original Court before the enactment 
of the section the Nagpur Court has held that the previous law must be applied in the 
appeal («). 

Scope Of the section. — The first paragraph of the section deals with subrogation by 
operation of law and the third paragraph with subrogation by agreement. The Nagpur 

Court holds that the first paragraph is not subject to the third paragraph (r). 
A ccordin g to the Allahabad High Court two paragraphs do not overlap and they gre 
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mutually exclusive (w). See below note : “ Advance to pay off a mortgage.*’ The 
principle of subrogation as embodied in the section applies to the Punjab (x). 


II 


Subrogation. — Subrogation means substitution, for the person redeeming is sub* 
stituted for the incumbrancer whom he has paid off (y). Subrogation is either con- 
ventional or legal \z). 


It has been said that subrogation is conventional when there is an agreement, express 
or implied, that the person making the payment shall exercise the rights and powers of 
the original creditor (a), and that very slight evidence is sufficient to establish such an 
Agreement (b), An agreement of subrogation seems to have been presumed in Dino- 
bundhu Shaw v. Jogmaya Daai (c) and in Jagathdkar v. Brown ( d ). But the law as to 
•conventional subrogation has been amended by the third paragraph of this section which 
requires (1) that the agreement of subrogation should be in writing, and (2) that the 
writing should be registered (e) see note infra “ Advance to pay off a mortgage.” 


Legal subrogation, or subrogation by operation of law, arises when a person, who has, 
in the property, an interest of his own to protect, discharges a prior inoumbranoe (/). 
•Subrogation by operation of law rests therefore on the same equity of reimbursement as 
is enacted in sec. 69 of the Indian Contract Act, that “ a person who is interested in the 
payment of money, which another is bound by law to pay, and who therefore pays it, 
is entitled to be reimbursed by the other.” Such a payment lometimeB carries with it 
an equitable charge (g). Hence there may arise : 

(1) A personal right of reimbursement. 

(2) An equitable charge. 1 

(3) Subrogation by operation of law. 

** Personal right Of reimbursement.— This arises ill cases to which sec. 69 of the 
Indian Contract Act applies — see Pollock and Mulla’s Contract Act, 6th Edition, p. 382. 
The right of reimbursement under seo. 69 of the Contract Act is personal, while the right f 
of subrogation affects the property (A). An officious or voluntary payment carries 
with it no right of reimbursement or of subrogation. This was settled by the Privy 
-Council in the case of Ram Tuhul Singh v. Biseawar Lall (i) where their Lordships said — 
“ It is not in every case in which a man has benefited by the money of another that an 
obligation to repay that money arises. The question is not to be determined by nice 
considerations of what may be fair or proper according to the highest morality. To 
support such a suit there must be an obligation, express or implied, to repay. It is well 
settled that there is no such obligation in the case of a voluntary payment by A of P's 
debt. ** Again in Qurdeo Singh v. Chandrikah Singh ( j ) Mookerjee, J., said — “ That 
principle is, that subrogation, as a matter of right, is never applied in aid of a mere 
volunteer. Legal substitution into the rights of a creditor for the benefit of a third person 
takes place only for his benefit, who, being himBelf a creditor, satisfies the lien of 
a prior creditor, or for the benefit of a purchaser, who extinguishes the encumbrances 
upon his estate, or of a co-obligor or surety, who discharges the debt, or of an heir, who 
pays the debt of the suooession. Any ono, who is unde^po legal obligation or liability 
to pay the debt, is « stranger, and, if he pays the debt, he is a mere volunteer.” 
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This principle was followed in an Allahabad case (i*) where the plaintiff purchased 
property from a minor and discharged a prior mortgage. The minor's sale was invalid 
and therefore the plaintiff was treated as a volunteer, and neither subrogated to the righto 
of the mortgagee, nor held entitled to reimbursement. In eases to which sec, 69 of the 
Indian Contract Act applies the right of reimbursement in available even though there be 
in addition an equitable charge or an assignment of the security by subrogation (/). 

Equitable Charge. -The equitable charge is analogous to a salvage lien in maritime 
law but differs from it in that it is not available to a volunteer. The doctrine of salvage 
lien was recognized by the Privy Council in \ ugmdrrchumirr (ihase v. SrttmuUy 
Kamince (m) when.' their Lordships said in the east' of u mortgage' jutying revenue to 
prevent a taluq from being aohl “ that- they would lind it difficult to come to any other 
conclusion than that the i*erson who liad such an in tens t in the Tulook os entitled him 
to ]>ay the revenue due to the Government, and did actually pay it, was thereby entitled 
to a charge on the Talook as against all persons interested therein for the amount of the 
money so paid.” Again in Itokhimi Mohan Hoy v. Sunni * i Mohan Hoy («) a person in 
possession under a decree of a Court paid money to preventeu sale of the estate for arrears 
of revenue and was entitled to reimbursement even though the decree was afterwards 
set aside. The Judicial Committee said that the claim Mas in the nature of 
salvage, and that the lay relating to sales for arrears of Government revenue rccoguifl* 
an equity of repayment in t he ease of a person who not being a proprietor pays the Govern* 
ment revenue in good faith to protect a claim w hich turns out to Ik* unfounded. 
But this doctrine is said to have b^cn repudiated in Knglutid in the case of Faicktr V. 
Scottish Imperial Insurance Company (o). This was a ease in which a mortgagor was 
claiming against his <»w*n mortgagee u charge for premium* paid by him and bait no 
bearing on claims made against a mortgagor or one of several mortgagors in respect W 
payments made to protect the property. But this supposed repudiation has influenced 
• the Calcutta, Allahabad and Bombay High Courts, but not the Madras High Court. Thus 
when one of the two co-sharers ill a revenue paying estate pays the whole revenue to save 
the ©state, he is entitled to a charge on the share of the defaulting purchaser in Madras (p) 
but not in Calcutta (<?), Allahabad (r), Patna (a), Rangoon (!) or Bombay (a). The law 
on this point is therefore unsettled and there is no dear line of demarcation showing 
when the personal right of reimbursement carries with it also an equitable charge. 


Subrogation by operation or law. -The distinguishing feature of subrogation 
is that the iucumbrance that is paid off is not extinguished but is treated n* kept alive 
and assigned to the person making the payment. But just as there is no clear Une of 
demarcation showing when the charge comes to the assistance of tho personal right of 
reimbursement, so until this section was enacted there wuh no dear line of demarcation 
between cases of equitable charge and cases of subrogation. 


In the case of a mortgage before this Act w as passed the Privy Council applied 4he 
English equitable rule of intention to a puisne mortgagee paying of! a prior mortgage. 
This was the case of MohcshJjal v. Mohunt Hamm Ite* j. The facts were these 1 


(Jr) Shiam Lai v. Ham Piari (1909) 32 Ml. 25, 
4 I.C. 706 

(/) Darya Char an v. Amhira C ha ran (1927) 54 
Cal. 424, 101 I.C. 130, ( 27) A C. 393. 
fm) <1867) 11 M.l.A . 241. 258. 


(a) (1893) 20 I.A. 160, 21 Cal. 142. 
(*) <188§>: ' ~ 


) 34 Ch. D. 234. 

<i») Sfhat/iri v. J rhu <l**7> 11 M S'J . 452; 
Rrinirata v. Hama (1893) 17 Mad. 247 ; 
Rayah of Vizinnayram v. SHrnrhrrla 
(1902) 26 Mad. 686 F.H. ; Alayakammal 
v. Subbaraya (1003) 28 Mad. 498 ; Amman 
Pariyayi v. Rattan Uaii (1913) 36 Mad. 
- * 493, 15 I.C. 262*. KalMyya v. Katapna 

# 0926) 49 Mad. L.J. 117, 90 I.C. MI, 


(v* 

<n 


<«) 

fr) 


A.M 141 : SiramouttJi lytr . Ram. 

Jyrr (1043) A.M. 573. (1944) Mad. 44, 36 
M.L.W. 2H9, (1943) 2 M.L.J. 24. 

Rina R<t,a Du* \. Moznffcr U*M7/ 14 Cal, 
809. 

S*ih Chita f Mai v. Shib Ut (1892) 14 All. 
273 F.li. , Mu, mi Bibi v. Tril*k% Nth 
(1932) 30 Ml. L.J. 63, 136 l.< . 66, (*tl) 
A. A. 332. 

Hhunethwoti Knot v. Manir Kham, (162$) 7 
Cat. 613, 111 IT. 84, <*28) A.P. 641. 

V Shu* Bo* v. Mamny Thank Mm (1928) 
6 Kang. 500. 113 I.C.%1, (*28) AM. 278. 
Shirran v. PnnAlik (6202) A MR, 487. 
(1883) 9 < 4 * 1 . 961, 10 I.A. 61 71. • 
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£2 Manguldas in 1860 mortgaged to Lakshmi Narayan one village belonging to himself 
and three villages belonging to a religious institution with authority from its head, the 
Mohant. Three years later in 1872 he raised money by a mortgage of the same villages 
to Mohesh Lai without authority from the Mohant, and paid off the mortgage to 
Lakshmi Narayan. Mohesh Lai sued on his mortgage and was resisted by the Mohant, 
the real owner of three of the villages. Mohesh Lai then sought to rely on the first 
mortgage to Lakshmi Narayan which had been paid off with his money — in other words, 
to be subrogated to the rights of the first mortgagee. The Judicial Committee dis- 
allowed this, as Mohesh Lai had not contemplated the event of Manguldas not being the 
proprietor of the estate and could not therefore have intended to keep alive the mortgage 
to Lakshmi Narayan. Their Lordships said — “It must be presumed that when the 
plaintiff lent the money to Mangal to pay off the mortgage, he lent it upon the security 
expressed in the bond, and for whioh he stipulated. Equity cannot give him an 
additional security because the security relied upon turns out to be bad, as regards a 
portion of the lands included in it.” 


In another case of a mortgage before the Act, the Privy Council applied the doctrine 
of subrogation to a purchaser of the equity of redemption. This was Qolculdas v. 
Puranmal (is ). Gokuldas, a creditor of the mortgagor, purchased the equity of redemption 
6# a sale in execution of a money decree and got possession. He then paid off a prior 
mortgage but was sued for possession by a puisne mortgagee. But it was held that he 
was subrogated to the rights of the prior mortgagee whom he had paid off and that he 
could not be dispossessed unless he was redeemed. 'Here again the Privy Council applied 
the equitable rule of intention. In the oourse of their judgment\hey said — “ The obvious 
question to ask in the interests of justice, equity and good conscience is, what was the 
intention of the party paying off the charge. He had a right to extinguish it and a right 
* to keep it alive. What was his intention ? If there is no express evidence of it, what 
intention should be ascribed to him ? The ordinary rule is that a man having a right to * 
act in either of two ways Bhall be assumed to have acted according to his own interest.” 

The Act recognized the equitable rule of intention in sec. 101 in connection with the 
rule of merger when the owner of an incumbrance acquires full ownership, but made no 
provision for its application to cases of subrogation. The only case of subrogation pro- 
vided for was the one case of a puisne mortgagee redeeming a prior mortgage, and under 
seo. 74 of the Act he was subrogated to the rights of the prior mortgagee irrespective 
of any question of intention ; and it has been expressly held that no question of benefit or 
intention arises under sec. 74 when a puisne mortgagee redeems a prior mortgagee (x). 
So that if Mohesh LaV s case had been decided under the Act, the decision would probably 
have been different, for Mohesh Lai as puisne mortgagee would have been subrogated 
to the rights of the prior mortgagee and would have been entitled to use the prior mort- 
gage as a shield against the Mohant. Again the old sec. 05 confused subrogation with 
equitable charge in the case of redemption by a oo-mortgagor. This subject is dealt 
with in detail in the commentary on sec. 95. There was np provision for the subrogation 
of a surety, nor forOthe subrogation of a purchaser of an equity of redemption. These 
defects have been rectified by the amendments made by Aot 20 of 1929. 


Cases of legal subrogation occur in four ways— 

(1) A puisne mortgagee redeeming a prior mortgagee. » 

(2) A co-mortgagor redeeming the mortgage. 

* (3) The mortgagor’s surety redeeming the mortgage. 

(4) A pqfchaser of the equity of redemption redeeming a mortgage. 

(x) N J7-T Gormdayyar (1928) 70 Z.& 


<w) <1884) 10 Cal. l6&, 11 1.A. 126, 133. 


'<’23) A.M. 349. 
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Where the puisne mortgagee redeems.— Before the Act the subrogation of* 
puisne mortgagee paying off a prior mortgagee was determined under the rule of intention* 
Thus in a Madras case (y) a third mortgagee paid off tlie first mortgage in ignorance 
of a second mortgage represented by a registered decree, and he was held entitled to * 
first charge on the ground that he must l»e presumed to have intended to keep the first 
mortgage alive in accordance with the ruling of the Privy Council. But iu a Bombay 
case ( 2 ) the plaintiff paid off a prior mortgage ami retained tho title deeds beooming 
an equitable puisne mortgagee, yet it was held that lie was not subrogated to the prior 
mortgagee as that mortgage lmd not been assigned to him. Tho Act did not apply to 
the case, but under tho Act, even before the amendment, he would have been subrogated* 
According to the old sec. 74 a puisne mortgagee n*ioomiug a prior mortgagee was always 
subrogated ( 11 ) unless ho w-as under covenant to discharge the prior encumbrance (ft). 
The next case before tho Privy Council of redemption by a puisne mortgagee 
seems to have been a case of conventional subrogation and not, of subrogation 
by operation of law. This was the case of Dituthundhu Shaw v. Jotjmaya Hast (r). 
Property was mortgaged first to .4 and then to U and then attached by an execution 
creditor of the mortgagor. Tho mortgagor raised money hf a third mortgage to (' which 
contained tho following clause:--'* I promise that after repaying the money due on the 
aforesaid two mortgages I shall cause a reconveyance of those properties to lie executed 
and registered, and shall*tnake over to you tho mortgage deeds which 1 shall get back.** 
The mortgagor paid off the mortgages to A and to If and handed the reconveyances to 0. 
C was unaware of the attachment hut the Privy Council held that there was no intention 
to extinguish the two mortgages to A and to If and that the mortgagor paid his debts 
in pursuance of an agreement with C for the benefit of (' and not for the benefit of the 
attaching creditor. The case sosius therefore to lx* one of subrogation by agreement 
rather than by of oration of law. But if tho coho be considered as one of subrogation by 
# operation of law, i.e. t if there was no ugreement with tho mortgagor and the payment 
be treated as made by the puisne mortgagee, the conclusion is consistent both with 
aec. 74 and the rule of intention. 

The last ease of subrogation of a puisne mortgagee decided by the Privy Council 
was the case of Mahomed Ibrahim How in Khan v. A mtnka Per sad Singh (d) where the 
fifth mortgagee paid off the first mortgagee, and as there were three intervening mort- 
gages the Privy (Council held that he must have intended to keep it alive and to stand 
in the place of the first mortgagee. 

Both the Privy Council cohcs of Dinobundhu Shaw v. Jogmaya Dasi (r) and Mahomed 
Ibrahim H ostein Khan v. Atnbika I'crsod Singh (d) were decided after tho Transfer of 
Property Act, but no reference was mode to the Act. 

The following are some typical instances of the subrogation of a puisne mortgagee 
decided under the repealed sec. 74 : * 


% Illustration «. 

(1) A mortgaged his property by simple mortgage to B and then by usufructuary 
mortgage to C. C redeemed 2?’s prior mortgage, A ’» equity of redemption was purchased 
in execution of a money decree by />. D sought to recover possession from C by redemption 


ig) GaA§hdhara v. Sicarama (1884) 8 Mad. 248. • 
few a Ko Gkanayu v. PandU Chhajju (1884) ! 

P.R. 38. 

it) Khutfml v. Punamchand (1*97) 22 Dorn. 164. ; 

(a) Saga wars. Gorindawar (1923) 701. C. 286, i (6) 
'’23) A.M. 349; Ram Sakat v. Km user ! 

Sak (1932) 7 Luck. 26, 199 I.C. 626. (’32) ! le , 
• A.O. 314 ; Rapp* v. PmJbatachalapathy | 

Anar * Co. (1984) 64 Mad. LJ. but, l (d) 


148 l.C. 311. ('34) A.M. 227; Jagarmth 
Pramd v, CkxmiltU (1940) A.A. 416, 
(1940) A11. MO. (1940) A.LJ. 611, 191 l.C, 
.V47. • 

Said Ahmad r. Raja Bahadur Uaktth (1932) 
6 back. 40, 139 l.C. ^4, (’32) A.O. 265. 
(1902) 29 Cal. 164, 9, 14, 

(1912) 39 Cat. 627, 39 I.A. 68, 14 tC. 4*, 
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of the usufructuary mortgage. Held that D was not entitled to recover possession 
unless he redeemd both mortgages : Kirot v. Debt Singh (1904) 27 All. 308 (facts simplified). 

(2) A mortgaged his property first to B t then to C, and then to D. D paid off B 
and brought the property to sale by suit on his own mortgage. The auction purchaser 
oould set up B* s mortgage as a shield when C sued to enforce his mortgage : Matilal v. 
Banwarilal (1900) 32 All. 138, 5 I.C. 132. 

(3) A mortgaged his property first to B, then to C, and then to D. The mortgage 
to D recited that there were no prior encumbrances except the mortgage to B. D dis- 
charged B'b mortgage by a payment of Rs. 1,830. Although D was not aware of the 
mortgage to' O he is subrogated to the rights of B and is entitled to priority over C in 
respect of the sum of Rs. 1,830 : Pandit Durga Missir v. Baijnath Satan (1929) 8 Pat. 
360, 118 I.C. 730 (’29) A.P. 325; Krishnamurthy Chettiar v. Sathappa Chettiar (1933) 
66 Mad. 517, 64 Mad. L.J. 523, 143 I.C. 780, (’33) A. M. 398. Other instances are cited 
in foot-note (e). 

If the puisne mortgage is collusive or fraudulent there is of course no subrogation (/). 
If the mortgagor has sold the Equity of redemption before executing the puisne mortgage, 
the latter is not entitled to subrogation {g). An attachment renders a subsequent aliena- 
tion void only so far as it prejudices the attaching creditor, and if there is no prejudice, 
a puisne mortgagee (by a mortgage subsequent to the attachment) can claim to be 
subrogated ( h ). 

Subrogation was refused under section 74 in the undermentioned cases on the ground 
that the section implied a tender by the subsequent mortgagee on his own account and 
not as an agent of the mortgagor (i). But it would be otherwise under the present 
section. There can be subrogation more than once, ‘if C by redeeming off A can be 
subrogated to his right, there is no reason why D by paying off C cannot be substituted 
to the same right, provided the security of A is legally alive at the time ( j). 1 


It is a mistake to suppose that a new charge comes into existence with the decree 
and that a puisne mortgagee who discharges the decree of a prior mortgagee is Bubrogated 
to the position of deoree holder. The fact that a decree has been passed makes no differ- 
ence and the puisne mortgagee is subrogated to the rights of the prior mortgagee even 
though the debt has merged in the decree (k). This is well illustrated by a case of re- 
demption by a co-mortgagor. The prior mortgage was by A and B to G and the puisne 
mortgage was by A alone to C. C realized the puisne mortgage by sale and bought 
the property himself. C then obtained a decree on the prior mortgage, this decree 
being of later date than his decree on the ^puisne mortgage. A paid off the later decree 
on the prior mortgage and had priority over C. It was the date of the mortgage, not 


(e) Parvatx Atnmal v. Vmkatarama (1925) 47 

Mad. L.J. S16, 81 I.C. 771, (’25) AM. 80 ; 
• RagHunandan Prasad v. Ajodhya Singh 
(1931) 29 All. L.J. 214, 129 I.C. 378. (’30) 
A.A. 869 ; Amba Prasad v. Moonga Ham 
(1930) 128 I.C. 235, ('30) A.A. 523; 
Muhammad Tabarak Ali v. Dalip Narain 
(1927) 98 1.0. 968, (’27) A.P. 117 ; Siba- 
nand y. Jagmdhan (1922) 1 Pat. 780, 
68 I.C. 707, (’22) A.P. 499 ; Narayan v. 
Pasha Jama (1921) 45 Bom. 1112, 62 I.C. 
477, (’21) A.B. 172 ; Allisaheb v. Shesho 
(1931) S3 Bom. L.R. 1238, 135 I.C. 489, 
(’31) A.B. 545 ; Sarat Chandra v. Pramath 
Nath (1938) 37 Cal. W.N. 113, 145 I.C. 
295, (’33) A.C. 48? : Pal Singh v. Sundar 
Singh (1983) 145 I.C. 719, (’33) A.L. 1000. 

(f) Tulsan Lai v. Aziz Fatima (1919) 41 All. 

372, 50 I.C. 375 ; Bansidhar v. Shev Singh 
(1933) 56 Ml . 134, 1933 All. L.J. 1564, 
147 I.C. 575,. CSS) A A* 908 (mortgage 
• void as property under Collector’s execu- 
t\pn). . ' * 5 


(y) Apaji v. Kavji (1882) 6 Bom. 64. 

(h) Dinobundhu Shaw v. Jogmaya Dasi (1901) 

29 Cal. 154, 29 I.A. 9 ; Jamil-un-nism v. 
PUambar (1913) 11 All. L.J. 127, 18 
I.C. 704. 

(i) Kalaguym v. Yanadamma (1911) 21 Mad. 

L.J. 180, 9 I.C. 139; Kandasami v. 
Venkata (1926) 91 I.C. 577, (’25) AM. 
1219 ; Shafiq UUah Khan v. Samt Ollah 
(1930) 52 All. 189, 123 I.C. 101, (’29) A.A. 
943. But see Muhammad Tabarak Ah 
v. Dalip Narain (1927) 98 I.C. 968, (’27) 
A.P. 117. M 

( j) Gopal Devi v. Qhulam Fatima (1943) A.L. 113, 

45 P.L.R. 143, 209 I.C. 75, S.C. (1940) 
A.L. 269, 190 I.C. 599. 

(i) 

v. Bendhyachatrai (1942) 22 Pat. 187 
(1943) A.B. 305 ; Shamsuddm v. Maxder Ah 
(1945) A.C. 194. 49 O.W.N. 104 (see note 
below : Limitation). 
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the date of the decree that determined priority (/), A mortgagee who h*a obtained a 
decree for sale which he has not executed may use the mortgage as a shield even after 
execution of the decree has become time* barred. In the picturesque language of a 
Nagpur Judge 44 because the mortgagee can no longer wield his mortgage as a sword, it 
doee not follow he cannot use it as a shield to protect his own interests (m) "• In an 
Allahabad case (») a puisne mortgagee paying oft u decree obtained by a prior mortgage* 
was held to be entitled to a charge only. But this was a cast* of subrogation as pointed 
out by the Patna High Court (#>). 


Although the repealed wt, 89 professed to extinguish the equity of redemption after 
a decree absolute for sale, yet when a puisne mortgagin' discharged a decree absolute 
for sale obtained by a prior mortgagee he was subrogated aiul entitled to priority over 
mesne mortgages (p). 

Where co-mortgagor redeems. — A co-mortgagor redeeming a mortgage is a 
simple case of subrogation (7), for a co-debtor is a principal debtor in respect of his own 
share and a surety in respect of his co-debtor's shares, and when a surety lias paid the 
debt he is entitled to avail himself of all the creditor’s securities (r). lit Jaga n XtUb 
v. Abdulla (#) there was a prior mortgage by .1 and II and a puisne mortgage by A, A 
paid off the prior mortgagee’s decree and when the puisne mortgagee brought the pro- 
perty to sale, A was entitljd to set up the prior mortgage a* a shield. The co-mortgagor’s 
right to subrogation was admitted oven before the Act (f). But the old section 95 mado 
the legal position obscure by giving the redeeming co-mortgagor a chargo and apparently 
only in the case of a usufructuary mortgage. This subject is discussed in the commentary 
under sec. 95 of this Act. * 


On redeeming property subject to the mortgage. These wonis refer to th% 
payment out of court as well as the payment of the mortgage decree (u). 


* Where mortgagor's surety redeems. There was one case before the Act in 

which a mortgagor’s surety was subrogated on redemption (v). Then* were no oases 
under the Act, and before the amending Act of 1929 he would probably have boon treated 
in the same way as a redeeming co-mortgagor. Under the Act as amended he would, 
of course, be subrogated. 

Where purchaser of equity of redemption redeems. -\Vhgu Umlj \mbmiM 

the equity of redemption redeems or pays off a mortgage, the incumbrance may be merged 
oT “drowned in the estate of ownership. This is the case of merger referred to in the 
old sec 101 when the rights of the mortgagee and of the owner meet in the same person. 
According to that section and the Privy Council case of GohiUJia* v. 1‘uranmal (w) already 
referred to, it was purely a question of the intention, express or implied, of the person 
paying off the mortgage. If ho did not intend to keep it alive it was merged or drowned 


(/) Jityan Sath v. Abdulla (1934) 15 L»li. 74(1, 
150 U 3S0, (*34) A.L. 248. 


(w) 

(n) 


Ranuhankar v. tJulab Shankar (1933) 144 
I.C. 736, (*33) A..V. 241, 242 |»‘r Bow 
A.. I.C. 

Shib Lai v. Munni Lai (1922) 44 All. 67, 
63 I.C. 604, ( *22) A .A. 153. followed tn 
Para * Ham v. Amr a (1930) 28 All. L.J. 
890, 125 I.C. 764. (*30) A. A. 561. 


{,-> Sibanand v. Jagmohan (1922) 1 Pat. 780, 
785,^8 I.C*. 707, (*22) A.P. 499. 
ip) Jbbat AH Khan v. Chat* Lai (1927) 49 All. 
162, 97 I.C. 594, (*27) A. A. 28. 


( 9 ) Roushan AH Khan v. Kali Mohan (1906) 
4 Cal. L.J. 79; Khuda Bukeh v. Ala 
Mahomed (1942) A.L. 135. 44 P.L it. 138, 
201 I.C. 159 ; Paehupati Jialh v. Sochi 
Aath Roy (1943) A.C. 3307(1943) t Cal. 
180 47 C.W.N. 405, 209 I.C. 15 ; Bunion 


U U v. Paqir Itakth (1938) A O. 127 F.P # ; 
Subroya v. Tonwanna (1938) A. 11. 5u» 
(r; Vmn v. W*j/»« (1869) 4 Ch. Am>. 2114, 207 ; 
Forhn v, lurk ton (1882) 19 Ch. 1>. 615 , 
Ut+ra Loll v Syud Ooteer (1874) 21 W.H. 
*147 ; Contract Act., #c*. 140, 141 ; A Mat 
Huff or Khan v. Manual Hat (1938) A.L. 
184, ( 1938 ) Lah. 103, 40 P.L It. 644, 
176 I.C. 778. 

(,) (1934) 15 Lah. 746, 150 l.C. 366, (’34) A.L. 
248. 

it) Asaruad Ravulhan v, Vamana (1879) 2 Had. 
223; Oaneehnalh v. Itaghu (1880) Y.J. 
300, Pandji v Sadaeheva (188!) P.J. 57 ; 
Pandtam Singh v. AH Ahmad (1885) 4 
AU. 58. 

(u) Atom AH v, Beni Charaa (1936) A. A. It, 
58 All. 602, 160 I.C, iH. 

(r) Jleera hall V. $*ud Oomar, tupra. 

(w; (1884) lOCal. 10J5, 11 l.A. 126. 4 
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in his estate of ownership. If he did intend to keep it alive he was subrogated to the 
rights of the mortgagee whom he had redeemed. This rule was reaffirmed in the Privy 
Council case of Malireddi Ayyareddi v. Qopalakrisknayya (x) where their Lordships 
observed that the rule of intention had been enacted in sec. 101 of the Transfer of Property 
Act, 1882. In this caBe there were three mortgages, the first and third of the land and 
the second of the crops. The second mortgagee obtained a decree on his mortgage and 
orders were made from time to time for sale of the crops but some of the sales were averted 
by one Pingala, an assignee of the equity of redemption. The third mortgage then 
obtained a decree for sale of the property free from incumbrances and the first mortgage 
was paid off out of the sale proceeds ; but the balance due to the second mortgagee was 
paid by Pingala. The Madras High Court held that Pingala was entitled to recover 
this balance as well as the sums he had paid to avert the sales of crops from the surplus 
sale proceeds. The Privy Council affirmed this on the ground that as to all such pay- 
ments he was subrogated to the rights of the second mortgagee. Their Lordships said — 
“ It is now settled law that where in India there are several mortgages on a property, 
the owner of the property subject to the mortgages may, if he pays off an earlier charge, 
treat himself as buying i and stand in the same position as his vendor, or, to 
put it in another way, he may keep the incumbrance alive for his benefit and thus come 
in before a later mortgagee. This rule would not apply if the owner of the property 
had covenanted to pay the later mortgage debt, but in this case^here was no such personal 
covenant.’ * The rule of intention on which these two cases were decided by the Privy 
Council is implied in sec. 92, for it is when there are other mortgages that it is to the 
benefit of the person redeeming to keep the mortgage alive for future defence. 

Purchaser’s covenant excludes subrogation*— The last sentence from the passage 
Sited from the judgment in Malireddi' s case refers to an important exception which 
will be discussed later. See notes infra “ Other than the mortgagor ” and “ Covenant 
excludes subrogation.” For the present it is sufficient to say that when a mortgagof 
himself pays off the mortgage he cannot use it as a shield against a subsequent mortgage 
of his own, and this, for the simple reason that he cannot derogate from his own grant. 


Rule In Toulmin V. Steere. — The exception which excludes a mortgagor from 
subrogation was extended in England to the case of a mortgagee purchasing the equity 
of redemption and discharging other mortgages. This was the case of Toulmin v. Steere (y). 
The Master of the Rolls, Sir William Grant, held that such a mortgagee was in no better 
position than the mortgagor would be if he had discharged the mortgages and that the 
purchaser could not use either his own mortgage or the mortgages he had redeemed 
against a subsequent incumbrance of which he had notice. The effect of Toulmin v. 
Steere is that when a purchaser of the equity of redemption is redeeming a mortgage 
there is no presumption that he intends to keep it alive against a subsequent incum- 
tyance of which he had no knowledge but may have had constructive notice. The 
practice of English conveyancers is therefore to assign the mortgage that is paid off to 
trustees to be kept alive expressly for his benefit, or to insert an express declaration 
that the mortgage shall not merge but shall be kept on®foot. 

Rule Inapplicable in India. — Toulmin v. Steere though not formally overruled 
is obsolete in England ( 2 ) and was declared by the Privy Council in Qofadda*' case to be 


(*) (1024) 47 Mad. 100. 61 I.A. 140, 79 l.C. 
592, (’24) A.PC. 36, followed in Pichai 
Komar v. Naraeimha (1930) 68 Mad. L.J. 
1343, 125 l.C. 247, (’30) A.M. 471 ; Mata 
• Din v. Iftikhar Emam (1930) 5 Luck. 53, 
18 l.C. 835, (’30) A.O. 178; Rama 
Kriihnama v. Venkata Somayajulu (1934) 
148 I.O.w67, (’34) A.M. 31 ; Subraya v. 


(V) 


Timmannaf mipra , 
(1817) 3 Mer. 210. 


(z) Watte v. Symee (1851) 1 Be GaM. & G. 240, 
244 C.A. ; Thome v. Conn (1895) A.C. 
11, 16; Liquidation Eetatee Purchase Co. 
v. Willoughby (1806) 1 Ch. 726 C.A. on 
app. (1808) A.C. 321. See also the dis- 
senting judgment of Fletcher Moulton, 
L.J., in Mariks v. WhUeley (1012) 1 Ch- 
785 oa app. WhUeley v. Delaney (1914) 
A.C. 132. 



inapplicable to India. Their Lordships said - 1 * The doctrine of Toulmin v. Steer* is 
not applicable to Indian transact ions, except as the law of justice, equity and good con* 
science. And if it rested on any broad intelligible principle of justice it might properly 
be bo applied. But it rests on no such principle. If it did, it could not be excluded or 
defeated by declarations of intention or formal devices of conveyancers, whereas it is 
so defeated every day. When an estate is burdened by a succession of mortgages, and tho 
owner of an ulterior interest pays off an earlier mortgage, it is n matter of course to have 
it assigned to a trustee for his benefit- as against intermediate mortgagees, to whom he is 
not personally liable. In India the art of conveyancing has been and is of a very simple 
character. Their Lordships cannot find that a formal transfer of u mortgage is ever 
made, or an intention to keep it alive ever formally expressed. To apply to such a practice 
the doctrine of Toulmin v. Steere scums to them likely, not to promote justice and equity 
but to lead to confusion, to multiplication of documents, to useless bn-htncalitioa, to 
expense, and to litigation (a).*' Their Lordships after thus repudiating 7 ou/mm v. Steer* 
proceed in the passage quoted in an earlier part of this note (6) to apply the same rule 
of intention as was laid down some years lat er by Lord Mocnaghten in Thorne v. Own (r). 
See p. 615. # 

Some Indian cases (</) before Gaknlda* v. Puntnmnl had been influenced by Toulmin v. 
Sleeve. But as far back as 1873 Holloway, .1., in Madras (c) had propounded tho same 
rule of intention as was followed by the Privy Council in (iokuhla.i'# cam*, and West, 
had in a Bombay case (/) refused to follow Toulmin v. Steen. 

The old section 101 was as follows *— 

44 Where the owner of a charge or other incumbrance on immnvcuble property is or 
becomes absolutely entitled to*that property, the charge or incumbrance shall lx* 
extinguished, unless he declares by express words or necessary implication that 
• it shall continue to subsist or such continuance would l>e for his benefit.*' 

The phrase “declares by express words ” no doubt recalls the devices of English eon* 
veyancera to defeat the rule in Toulmin v. Sir. ere but the last words of the section “ or 
such continuance would be to his benefit *’ apply the equitable rule of intention to all 
cases of merger. The Privy Council seem to have taken this view of the section in Mali- 
reddi Ayyareddi v. Gopalakruthnayya (g), for in the course of the judgment their Lordships 
observed “ it is further to bo presumed, and indeed the statute so enacts (Transfer of 
Property Act, sec. 101), that if there is no indication to the contrary the owner has intended 
to have kept alive the previous charge if it would be for his benefit.” Following this 
decision, the Calcutta High Court has observed the doctrine of subrogation or the equitable 
rule of giving effect to the intention of the parties to keep the security alive applies to 
India (A). 


Illustration*. 


(1) There was a prior mortgage to A in 1870 and a puisne mortgage to B in 1871, 
A purchased the equity of redemption in 1872. B then sued on hi* mortgage but A 
could still use liis first mortgage as a shield : MtUchand Kuhtr v. Lallu Trikam (1882) 6 
Bom. 404. 


(at Gokulda* v. Puranmal (1884) 11 
' 183, SO Cal. 1035. 


I.A. 126, | 

i 


(ft) 

«0 

(<0 


Set p. 514. | 

(1895) A.C. 11, 111. 

Gout Saroyan Maeumdar ▼. Braja Noth ■ 
(1870) 5 Beng. L.E. 483 ; luharam Daya * 

. mmv.iteiB^a9a(1875)llBoni.H.C. A ; ; 
Krithna v. Narayana (1884) 7 Mad. 12? 


(t) Hamu A ailtan v. Subftarayo Mudali (1873) 
7 Mad. H.C. 229. 

(J) MuUhand Kuber v. Lallu Trikam <1882) 8 
Bom. 404. ^ 

(a) (1924) 47 Mad. 190. 61 I.A. 140, 148*79 
I.C. 592, (’24) A. PC. 36. 

(A) Prammih Roy ▼. Janki sJk Ray (1987) A.C. 
194, on appeal Of 4.A. 92. 
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(2) There was a prior mortgage to A in 1866 and a puisne mortgage in 1874 to B % 
In 1878 0 purchased the equity of redemption and paid of! A the first mortgagee. When 
B sued to enforce his mortgage O could use the prior mortgage as a shield : Sirbadh Bat 
▼. Baghunath Prasad (1885) 7 All. 568. 

(3) There was a first mortgage usufructuary to A in 1891 and a second mortgage 
to B in August 1902. The mortgagor sold the equity of redemption to C in October 
1902 for Bs. 1,800, but A was a co-sharer entitled to pre-emption and he obtained a pre- 
emption decree, paid Bs. 800 to the mortgagor for the purchase of the equity of redemption, 
and discharged his own mortgage by a payment of Bs. 1,000. When B sued to enforce 
his mortgage, it was held that A was entitled to rely on the first mortgage : Baldeo Prasad 
Y. Uman Shankar (1907) 32 All. 1, .4 I.C. 810, 

(4) Property was mortgaged to A, and then attached in execution of a money decree 
by B. The mortgagor sold the property to C who paid off the mortgagee. Held that C 
did so for his own benefit and not that of any purchaser at the execution sale in pursuance 
of B'b attachment : J amil-un-nissa v. Pitambar (1913) 11 AD. L.J. 127, 18 I.C. 704. 

(5) There was a first fiiortgage to A and a second mortgage to B. A sued on his 
mortgage and obtained a decree for sale, but the mortgagor sold the property to G and 
paid off the decree. When B sued on his mortgage, G was held to bo entitled to rely 
on the prior mortgage : Madho Singh v. Pancham Singh (192>, 49 All. 233, 101 I.C. 409, 
{ *27) A. A. 211. 

(6) There were two mortgages of the same property the first to A and the second 
to A*s joint nephew B. A obtained a decree ftJr sale on tfce first mortgage, C pur- 
chased part of the property and paid off A’s decree. B'b mortgage fell to A on a partition. 
cWhen A sued to enforce the second mortgage C wafe entitled to use the first mortgage 
as a shield : Gadiram v. Punamehand (1933) 144 I.C. 326, (’33) A.N. 171. 

In an Allahabad case (i) there was a first mortgage of two villages to A and a second 
mortgage of the same two villages to B. The mortgagor sold one of the villages to C for 
Rs. 6,105 to be paid in full discharge of A plus Bs. 395 to be paid in partial discharge of B. 
G delayed payment until a further sum of Bs. 114 was due to A for interest. G then paid 
A in. full and deducted Bs. 114 from the sum paid in partial discharge of B. When B 
sued to enforce his mortgage for the balance G was entitled to be subrogated to the first 
mortgage for the full amount paid to A. B was not a party to the agreement to pay and 
could not claim compensation for C'b delay in paying. But as C was in possession he was 
not allowed interest on the amount paid to A. 

Redemption by benamidar. — A henami purchaser is treated as a volunteer and 
not subrogated ( j) ; and as he has acquired no interest in the property, it has been held 
that he has not even a personal right of reimbursement (&). When a person erroneously 
•believes that he is entitled to stand in the shoes of the mortgagor and pays off the 
mortgage, he was held entitled to be subrogated to the rights of the mortgagee (I). 


Interest. — The purchaser of the equity of redemption, paying off a prior mortgage 
is subrogated not emly as to the principal sum paid for redemption but also as to interest 
on that sum. It haB been said that the fact of his taking possession does not prejudice 
his right to interest (m). In other cases it has been said that if he is in possession, his 


(<) Umsd Singh v. Bobu Ram (1934) All. L.J. 
887, 150 I.C. 937, ('34) A.A. 1035. 

<j) I laruppan v. Sakuth (1914) 26 Mad. L.J. 
74, 22 I.C. 253. But see Parvati Ammal 
• v. Venkatarama (1025) 47 Mad. L.J. 
316, 81 1.C. 771, (*25) A.M. 80, where the 
point w^ not considered. 

<*) Govinda v. Lokanatha (1921) 40 Mad. L.J. 
114, 62 I.C. 291, (*21) A.M. 51. 


(/) Ram Krishna v. Venkat Swami (1945) A.M. 
175 ; Perumal Reddiar v. Sdppiah Thevar 
(1945) A.M. 500; Kelu v. Chekkara 
Cheppan (1937) A.M. 451. 

(m) Malireadi Ayyareddi v. Gopala Krishnayv a 
(1919) 53 I.C. 493 affirmed in (1924) 61 
I.A. 140, 47 Mad. 190, 79 I.C. 692, ( 24) 
A.PC. 36; Pichai Konai v. Sara^imhn 
(1930)*68 Mad. L.J. 848, 125 1.0. 247, ' 3f> 
A.M. 471. 
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claim to interest is inadmissible (n), or admissible only so far as the profits fall short of 
interest (o). 

Redemption by claimant under invalid purchase. — If the purchaso is invalid, 

tho purchaser is a volunteer and there is no right of subrogation (p). 


an 


Illustration. 

A mortgages property to B in 1012 and then sells the equity of redemption lot* in 
1918. After -4*8 death his widow in U*20 purports to *ell the property to /) who retaitta 
part of tho consideration and pays off B ' s mortgage. 1> had inquired no intonwt in 
the property by his professed purchase from .4*8 widow. Ills payment was that of a 
volunt«x?r and ho was not subrogated to the rights of the mortgagee B : PulkiiyiipfHi v, 
Govindaraju (1931) 130 l.(\ oUO, ( 31) A.M. 1 10. 


Redemption by purchaser whose purchase Is set aside. H the purchase i* 

subsequently set aside the. purchaser may still claim the benefit of the securities he has 
discharged. Thus in Alalutmrd Shu tntiool v. Shrwukrain*(<j) »i reversioner set aside 
& sale by a Hindu widow, but the purchaser was held to be entitled to claim redemption 
of a prior valid mortgage that ho had discharged. In Xa#ir*"l<tin v. \hmad Ilumin (e), 
when a sale was wit nsidrPin a suit for specific perf ornui nee of a prior contract of sale, 
and the purchaser had discharged mortgages on the property, tin* Privy Council said : 
“ It seems that the appellants have, in virtue of their claim to be purchaser*, discharged 
mortgages upon the property. In respect of any money paid by way of such discharge 
they are entitled to stand in the shoes of the mortgagees whom they have paid off. M 
Other instances are cited in t he footPnuLef*) A very extreme instance of t he application 
of this rule was tho case of Syamalaraymlu v. Subbnmyinhi (/). The owner agreed to 
qpll land to the defendant, but the plaintiff got the owner to give him an antixiated deed 
and took possession. Defendant sued for specific performance, and pending the suit 
the plaintiff paid off a mortgage in order to strengthen his title. Defendant succeeded 
in the suit and dispossessed tho plaintiff, who then sued to mover the amount of the 
mortgage. The Buit was decreed on the ground that the payment of the mortgage debt 
was not illegal. In Karupan v. Sukuth (ti) a collusive transferee was refused subrogation 
as he did not come into Court with clean hands. So also in (tiilzari Lai v. Aziz Fatima (r) 
when a prior mortgage was paid off by a collusive and fraudulent puisne mortgagee*. 


(a) ttappu v. Venkatachalapathi Ay gar (1934) 64 
Had. LJ. 606 . 148 l.C. 311, f;i4i A.M. 'ill. 

(u) Ramrhandra v. Panala yamuuil < 1035) lift 
Had. L.J. 717, (’35) A.M. 300 . 

ip) IHchaiyavpa v. (iarindaraju (1931) 1301.4'. 
506, 1*31) A.M. 110; Vorinda Padayachi 
v. Loknnatha Aiyor (1021) 40 Mad. L.J. 
114, 62 I.C. 291, (*21) A.M. 51 ; Vrinyudhan 
v. SafUtihatnbi (1026) 111 l.C. 61K), 
( 26) A.M. 541. 

la) (1674) 2 I. A. 7, 22 W.B. 406, luMpneal from 
(1670) 14 W.R. 315 ; Haban v. HishtcatuUh 
(1934) ('34) 4, P. 681. 

(r) (1026) 25 Ail. L.J. 20. 22, 07 l.C. 543, ( 26) 
A. PC. 109. 

(«> Silo Pmdurang v. Rama (1885) 0 Bom. 35 
(purchaser's title barred by limitation) ; 
Saroyan jMkskman v. Bapu (1803) 17 
Bom. 741 (purchaser's title defeated by 
registered deed) ; Kesri Hal v. Mubarak 
Hussain (1911) 8 All. LJ. 663, 10 l.C. 656 
(purchase at auctiou sale set aside) ; Chanut 
Svami v. Padala (1908) 31 Mad. 439 
. (purchase at rale held Invalid); Pahtmuki 
Mttdahyar v. South Indian Krport i'o. 


(1910) 33 Mad. 381, 5 l.r 33 (purchase 
at, rail' voidable aitaiuM creditors) ; 
sibamind Misrn v. Jagmohan JmH (1922) 
1 Pal 780, 6H l.C. 707. ( 22) A.P. 499 
i purchase at Court rale set aside) ; Subra 
militia \. Palantappa M tidal t (1918) 26 
Mad b.J. 94. 21 l.C. 97* ; Appma v. 
YHanutrU (1926) 51 Mad. LJ. 358, 97 
l.C. 932. ('20) A.M. 1082 (purchase 
invalid against attaching crcdlton; 
the ark a v. Alt Muhammad (1930) 127 1 c. 
17, (’30) A.O. 397 (purchase Invalid 
against attaching creditor; , ef. Ham 
rharan Aonta v Bhagxtrn Has (1926) 
48 All. 443, 63 l.A. 142. 96 l.C. 698. 
C20) A. PC. 66 ; Atnmani Animal v. 
Hamasatrmi (1919) 37 Mad. L.J. 113, 
61 l.C. 67 (purchase from guardian held 
Invalid) : Uunga Prasad v. Hariri (1931) 
29 All. LJ. 601, 133 l.C. 536, f»2) A.A. 
32 ; (jiotinda v Marugrsa (1931) 136 l.C. 
529, ('31 ) A.M. 720; Jagdaa Sail* v, 
Muhabir Prasad (1934) 13 Pat. Ill, 163 
l.C. 6<r2, C34) A.P. 127. • 

(f) (1898)21 Mad. 143. 

(u) (1914) 26 Mad. LJ. 74, jf l.C. 253. 

ir) * 1919) 41 Alb 372, 60** A 876. 
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Rule Of Intention implied in the section. — Under the present section the rights 
of the purchaser of the equity of redemption when he redeems are the same, but they axe 
stated more simply and directly. The case of a purchaser of the equity of redemption 
redeeming a mortgage, and the converse case of the mortgagee purchasing the equity 
of redemption, were both covered by the old sec. 101 and governed by the equitable rule 
of intention. Under the present Act a purchaser of the equity of redemption 
redeeming is a case of subrogation under sec. 92, but the mortgagee acquiring the owner- 
ship or the mortgagor's interest is a case of merger or non-merger under sec. 101, and in 
neither section is there any reference to the rule of intention. The reason is not far to 
seek. The English Common Law rule was one of merger and upon this, equity engrafted, 
as an exception the rule of intention (w). In India there is no common law rule of merger 
so that it is unnecessary to state the case of non-merger as an exception. Again the 
equitable rule of intention is an artificial one, for it is applied even when the party does 
not know that non-merger would bo beneficial to him, as, for instance, in Dinobundhu 
Shaw v. Jogmaya Dasi (a?), where the third mortgagee was not even aware of the existence 
of the attachment when he supplied the money to discharge the first and second mortgages. 
The only case in which nos, merger is beneficial and when it is necessary to apply the 
equitable rule of intention is when the property is subject to other incumbrances ( y ). 
So sec. 92 gives rights of subrogation only as against a mortgagor or any other mortgagee. 
In the case of a purchase of the whole of the equity of redemption there are no rights of 
subrogation against the mortgagor, for the purchaser is himself the mortgagor ( 2 ). 
In the case of a purchase of a share of the equity of redemption the purchaser has a right 
of subrogation against his co-mortgagor recognized in sec. 95. There would be no right 
of subrogation against a mortgagee unless there was another mortgage. The result is 
therefore the same that the purchaser of the equity oj redemption redeeming a mortgage 
M subrogated only when there is a co-mortgagor or when there are other incumbrances. 
So also in the case of a puisne mortgagee redeeming a prior mortgage there is no change 
in the law, for under the present Act subrogation is irrespective of the existence of othoft 
incumbrances. A puisne mortgagee who has redeemed a prior mortgage would have 
the rights of a prior mortgagee against a mortgagor. In the case of the mortgagee pur- 
chasing the rights of the owner or mortgagor, sec. 101 expressly says that this does not 
effect merger as between such mortgagee and a subsequent mortgagee. The law remains 
the same, but the fiction of intention which is not necessary in India has been dispensed 
with. 


“ Other than the Mortgagor." — These words indicate that a mortgagor is not 
subrogated. The discharge of a prior incumbrance by a mortgagor Btands on a different 
footing to redemption by a purchaser dr by a puisne mortgagee. When a mortgagor 
pays a mortgage debt for which he is liable he is not allowed to set up the charge against 
a subsequent incumbrancer. This is a rule of equity in England (a), and it has been 
followed in India (6). The rule rests upon the same principle as sec. 43 of this Act, for 
the mortgagor cannot use his subsequently acquired interest to defeat his grant to the 
puisne mortgagee (c), and the enlarged estate enures for the benefit of the puisne mortgagee 
increasing the valve of the security. 


(w) Forbes v. Moffatt (1811) 18 Ves. 884 ; Thome 
v. Conn (1885) A.C 11,18,10. 

(z) (1002) 20 Cal. 154, 20 1.A. 0 ; see also Oirdhar 
Dae ▼. Ram AtUar Singh (1003) 8 Cal. 
W.N. 600; Tara Sundari v. Mhedan 
Lai (1008) 14 Cal. W.N. 1080, 7 I.C. 080. 



<*) 

(«) 


Peary Lai v. Dina Nath (1030) A.A. 100. 

Otter v. Tma (Lord) (1856) 6 DeG. M. A G. 
638; Platt v. Mendal (1884) 27 Ch. D. 


246, 251. 

(6) Syed Lutf Ali Khan v. Futteh Bahadoor (1800)' 
17 Cal. 23, 16 I. A. 120 • Raghunath Sdhay 
v. Lalji Singh (1806) 28 Oal. 807 ; Bhaju 
Chowdhury v. Chuni Lai (1006) 11 Cal. 
W.N. 284 ; Fatal Rab ▼. Manxoor (1030) 
28 All. L. J. 1222, 188 I.C. 142, ('81) A.A. 
W-AudinaUio v. BharatM (1020) 80 Mad. 
L.W. 081, 124 I.C. 104, (*20) A.M. 800. 

1 Rot v. Kriehnayya (1006) 20 Mad. > 
^ v. Murari Lai (1015) 87 AM. 
tC. 278. 
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JU net rat ion. 

A mortgaged bis property first to H and then to C. H obtained a decree for sale on 
hia mortgage without joining C. li assigned his dwrw to A'# brother. C then obtained 
a decree for sale on his mortgage without joining 7f. A’» brother died leaving A as his 

sole heir. C was entitled to sell the property free of the prior mortgage innimbrsnoo, for 
it would be inequitable to allow' ,4 to net up a prior mortgage lucAinat a moil gage he had 
himself granted : Badan v. Murari Lai (1915) .‘17 All. 309, '-Ml I t’. 973. 

The rule was applied in an obiter dictum in an Allahabad rase (d) t where a puisne 
mortgagee paid off a prior mortgage at the mortgagor's mpiest and it was said that he 
paid as the agent of the mortgagor and sueh payment could not be regard'*! as tender 
.by him under sec. 74 and therefore he could not be regarded as the representative of the 
jnortgageo within the meaning of sec. 1M4 (\i\l\ See note infra “ Advance to pay 
off a mortgage.** 

Exception to the rule against subrogation of the Mortgagor. It has been 

said that the rule that a mortgagor cannot derogate from Isis grant has no application 
when the second mortgage is made expressly subject to the first, and in such a ease if the 
mortgagor redeems the prior mortgage he is not estopped, for the second mortgage was 
made expressly of wdiat vein left after the first whs satisfied (r). In a Nagpur ease (/> 
the puisne mortgagee had expressly covenanted to redeem the prior mortgage but failed 
to do so. The prior mortgagee foreclosed and made a grant of a rent free tenancy of part 
of the property to the mortgagor. Th*J Court held that the mortgngor was entitled to 
retain this tenancy againsf the puisne mortgagee. If a puisne mortgagee retains part 
of the mortgage money to redeem a yior mort gage and fails to do so, he is liable in damages 
to the mortgagor (g). 


• If the* mortgagor had sold the property itself, i.r., free from incumbrances he is 
under a liability to discharge the mortgage for the benefit of his purchaser and cannot 
claim subrogation when he does so. On the other hand if the mortgagor has sold the 
equity of redemption, the purchaser buys subject to t he mortgage and although as between 
the mortgagor and the mortgagee, the liability to pay the debt is still on the mortgngor 
he (the mortgagor) is entitled to be subrogated if he is afterwards compelled to pay it (8). 
It has to be considered whether, in view of the section as it now stands, these principles 
can be given effect to. Under tho section the disability of the mortgagor appears to be 
absolute and it is doubtful if any exception may now be made in favour ol tho mortgagor 
as regards subrogation. 

Although the word “ mortgagor** includes a purchaser of the equity of redemption 
(see sec. 59A), yet the purchaser of an equity of redemption is not excluded from the 
right of subrogation. This is because (1) he is under no covenant or persona) liability 
to the mortgagee whose mortgage he discharges, and (2) tho principle that the mortgage 
cannot derogate from his grant has no application to him. 

Covenant excludes sabroftatlon.— The rule against the subrogs£pon of a mortgagor 
is extended to any purchaser of the equity of redemption or incumbrancer who discharges 
a prior incumbrance which he is by contract express or implied bound to discharge. A 
person cannot claim subrogation when hesimply performs his own obligati on or covenant (i). 


(d) TufoiPFaiman v. BUola (1905) 27 All. 400 
followed In Baimotk v. 1 turiidkar (1007) 
4 Ail. L.J. 349 but absented from In Our 
Komm v. SMadi Ud (1012; 24 AH. 102, 
12 l.C. 607. 


(<) Obose 222 ; Jones 670. 

</) - Amortkond v. Sordmr Smjk'i 1026) 82 I J'. 
100, (’25) A.N. 00. 


(?) Hakim AU v, JMBp Singh (1016) 11 AH. L.J. 
478, 10 l.C. 676. 

(A) Chows, p. 272 ; Jones, pp. 672, 262. % 

(t) Huriiram Stanrari v, BarHamdeo Period 
(100 St 2 Cal. L.J. 226 \JSatnoroAn Tmmri 
v. CkmnUmH (1911) 14%), 
l.C. 640 : Aft. Jotdtrt V. 

147 l.C. 628, C/4) A.O. 120. 


«... 600, 11 
Sripol (1024^ 
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S.M So also if the purchaser has covenanted to discharge the puisne mortgagee he cannot on 

redeeming the prior mortgage use it as a shield against the puisne mortgagee (j) ; and this 
rule has been applied to a transferee from the purchaser with notice of the covenant (k). 
If a prior mortgagee purchasing the equity of redemption covenants to discharge 
a puisne mortgage he cannot use the prior mortgage as a shield against the puisne ( l ). 
See also note infra — Advance to pay off a mortgage. 

The rule that covenant excludes subrogation was applied in the following case (m). 
The facts simplified were as follows. A and B effected a partition of property subject to 
a mortgage of Rs. 11,000. By the terms of the partition A covenanted to pay Rs. 1,000 
and B covenanted to pay Bs. 10,000 of the mortgage debt. B also covenanted that 
if any excess over Bs. 1,000 were levied from A he would pay the excess and that A should 
have a charge for the excess on B ' s share. B sold his share to C and paid part of the 
mortgagee’s decree. There was a deficit of Rs. 5,000 which A paid. A then sued to 
enforce his charge for this amount from C who had purchased with notice of the charge. 
C claimed to be subrogated to the mortgage which had been partly discharged with the 
purchase money. The Couit held that as C had notice of the covenant in the partition 
deed to pay the excess, he could not claim subrogation. Apart from this, it is submitted 
that subrogation was excluded by the rule against partial subrogation. See note infra- 
• Partial subrogation abolish ed. 1 < 

In Bisseawar Proaad v. Lola Samam Singh (n) this exception to subrogation was 
explained to be on the ground that the doctrine of subrogation being a doctrine of equity 
jurisprudence it “ will never be permitted, where Aie application of it would work injustice 
to the rights of those having equal or superior equities.” In Malireddi Ayyareddi v. 
Gopalakrishnayya (o) tho Privy Council said that thelule of subrogation would not apply 
if the owner of the property had covenanted to pay tho later debt. In Muhammad Sadiq v. 
Ohaus Muhammad (p) the purchaser of tho equity of redemption undertook to discharge twp 
mortgages, but discharged only tho prior and not the puisne mortgage. When tho 
puisne sued, it was held that the purchaser was not entitled to use the prior mortgage 
as a shield. 


Illustrations . 


(1 ) A gave a first mortgage to B , a second mortgage to C and a third mortgage again 
to B — out of the consideration for the third mortgage B retained Rs. 499 for the discharge 
of the first mortgage and Rs. 790 with which he agreed to pay off C’s mortgage. B did 
not pay off C’s mortgage. C sued on his mortgage and B was not entitled to use the 
first mortgage as a shield : Balbhaddra v. Sheomangal (1931) 130I.C. 301, (’31) A.A. 347 
on app. 1932 All. L.J. 413, 136 I.C. 824. 


€ (2) A purchased a half share in certain villages and covenanted to pay half the 

amount due on a mortgage of those villages, and retained part of the price for that purpose. 
He did not pay until the mortgagee had brought the villages to sale. He then paid the 
whole decretal amount plus 5 per cent, to set aside the s&e. He was subrogated as to tlu* 


(j) Bisseswar Prosad v. Lola Samam Singh 
(1907) 0 Cal. L.J. 184; Qovindasami 
Tsvan v. Dorasami (1910) 34 Mad. 119, 
8 I.C. 781 ; Mulchand v. Radhakisan (1927) 
100 I.C. 272, (*27) A.N. 100 ; Bansidhar 
Dhandania v. Kalroo Mandat (1938) 17 
Pat. 666, 170 I.C. 665, (1938) A.P. 632. 

(k\ Lakshmi Achi v. Narayanasami (1930) 53 
4 Mad. 18 8, 124 I.C. 497, ('80) A.M. 51. 

(0 Thiruvadi Ayyangar v. P. Janaki (1923) 
45 Mad.*l.J. 693, 75 I.C. 1016, (’34) 
A.M. 103. • « 

(m) Abdul Basal Rowt\er v. Abdul Rahiman 


Sahib (1933) 65 Mad. L.J. 390, 149 I.C. 
287, (’33) A.M. 716. 

(n) (1907) 6 Cal. L.J. 134, 138. 

(o) (1924) 47 Mad. 190, 51 I.A. 140, 79 I.C. 

592, f 24) A.PC. 36. • 

(p) (1911) 33 All. 101 , 7 1.C. 200 F.P. ; Dalip Rai 

v. Bimaik (1909) 6 All. L.J. 549, 2 - 

207 ; Makkhan Lai v. Nattki (1928) 21 AU. 
L.J. 382, 74 I.C. 640. ('28) A.A. 609; 
Maqsud AH Khan v. Abdullah Khan fl9*<£> 
60 Aik 218, 108 I.C. 728, ('28) A.4. 77; 
TulHRam v. Radha Kishan (1983.' Ho 
I.C. 679, ('88) A.L. 810. 
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half share he had not covenanted to pay. But he was not subrogated as to the half he 
had covenanted to pay, nor as to the 5 per cent, paid to the auction purchaser : Jag Mohan 
v. Jugal Kiehorc (m2) 36 Cal. \\\ N. 4, o4 Cal. L. J. 407. 137 I. C. 475, f32) 
A. PC. 99. 

The rule that covenant excludes subrogation was overlooked in some cases decided 
under sec. 74 in which a puisne mortgagee was subrogated to a prior mortgage he had 
covenanted to discharge ( 7 ). 


In a Calcutta case (r) property subject to throe mortgages was sold on a false repre- 
sentation that it was subject only to the second and third mortgages. The purchaser 
covenanted to pay these and returned part of the price for that purpose. But when he 
discovered the first mortgage he paid the first and second but nut the thud mortgage. 
When tho third mortgagee sued t o enforce his inert g^e the purchaser »a« allowed to use 
the first mortgage as a shield but not the second. In this case the purchaser was allowed 
to use a prior mortgage as a shield against a later mortgage which he had covenanted to 
discharge, but this was an except ional case, for the judgmeiU shows that the third mort- 
gagee was privy to the fraud on the purchaser. 


A purchaser at a Court sale of property subject to a mortgage is not under an 
implied covenant to discharge the mortgage and when lie pays it off, he is entitled to 
subrogation (a). 


So far as regards redemption, foreclosure or sale.- The section gives the puisne 
mortgagee redeeming a pri*#r mortgage the same right s as regardsmlcinplhm.fonclosur# 
and sale as the prior mortgagee. 1 11 the old sect ion 74 t he same idea was expressed by the 
words “ all tho rights and pcwors*of t he mortgagee ns such/* The right* are the aamm 
rights as the prior mortgagee hud at t he time he was redeemed. He is en tith'd to the same 
mte of interest as the prior mortgagee ( t ) . and if any part, of the property mortgaged to 
the prior mortgagee has ceased to bo subject to his mortgage the subrogated mortgagee 
acquires only the prior mortgagee’s rights in what is left (w). The case of Delhi and 
London Bank v. Bhikari (t) is an illustration of the section. Two properties X and Y 
were mortgaged to A, and thon Y was mortgaged to B. A and B each sued for sale 
without making the other a party, and purchased at the sales. B then redeemed A . B 
having purchased Y and cleared off the mortgage, he is owner of Y ; but he has only 
the mortgagee rights of A in X and not the rights of A as the purchaser of the equity of 
redemption of X. Therefore B is liable to bo redeemed by A a* to X. 

When a puisne mortgagee redeems ft prior mortgagee, he acquires the righta of tho 
prior mortgagee* qua mortgagee. If the prior mortgagee has granted a lease, tho puisne 
mortgagee does not acquire by subrogation any rights as landlord. Any subsidiary 
rights such as leasehold right* created by the mortgagee come to an end ipso facto cm 
redemption (to). 9 

«* Against the mortgagor or any other mortgagee."* -The effect of t hese word* 
is that a puisne mortgagee or t co-mortgagor redeeming is always jubrogated, and a 
purchaser of the equity of redemption is subrogated if there is another mortgagee, while 
a purchaser of part of the equity of redemption is subrogated as against the mortgagor. 


(*) Mohamial v. Mahomed Sufat <1038) 144 I.C. ■ 
989.- (*33) A.N 154 ; Krithnamurihy 
Chetiar v. Sambatiea Ay yet (1033) 68 
Mad. 517. 84 Mad. L.J. 52.1. 143 IX. 
780, <*33) A.M. 308. Jaydw Sahu v 
Mahaoir Prasad (1M4) 1ft Pat. 111. 153 
1 X. 802, ( 34) A.P. 127. 

<r) Bar Xhyam v. Skyam Lai (1018) 43 Cal. 

SO 31 1 1- 22. • 

<j)‘ RamamuHhi v.’ Batman flOiM) M.W.N 
*18, 148 IX. 785. <*5) A.M. *48 ; Banyan 


v, Parameihromppa 0042) A.H. 08, 
(1042) Bom. 180. 44 l-K. 20, 100 

(t) \anian\'. Salhmal <1922) 84 IX. 275, 

(*22) A.N. 165. 

(u) A/uhammad v. Kalya* Das (1808) 18*AB. 

180. 

(r) (1002)24 All. 185. - 

Or, Alamrisami Mudali v. Attala Baidu (10*1) 
41 Mad. LI 483, #<I.C. 881. <*tt) A.M* 
8*3. 
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This as explained above is the same result as is achieved in the case of a purchaser by the 
rale of intention enacted in the old sec. 101 and applied in the case of Gokuldae v. 
PuranmcU ( x ). 

■ ■■ ■ .. * 

Mortgagee Of a different Class. — In the case of a puisne mortgagee redeeming 
a prior mortgage of a different class there was under the repealed sec. 74 some difficulty 
in applying the doctrine of subrogation. In an Allahabad case (y) the puisne mortgagee 
was a usufructuary mortgagee who paid off a prior simple mortgage and the Court dealt 
with the case under sec. 72, and held that having preserved the seourity he was entitled 
to tack the amount paid on to his usufructuary mortgage and retain possession until the 
whole amount was discharged. Under this section he would have the rights both of simple 
and usufructuary mortgagee. He could enforce these rights separately, for, the remedies 
being different, sec. 67A would not apply. He could sue for sale on the simple mortgage, 
subject to his right of possession under the usufructuary mortgage. There was a curious 
case in Madras ( 2 ) where the prior mortgage was Bimple and the puisne mortgagee was a 
usufructuary mortgagee who had not been put in possession. One Marudai had a decretal 
charge on the property which put him in the position of a simple mortgagee with a decree 
for sale. The plaintiff advanced Rs. 1 90 on a usufructuary mortgage to pay off the charge 
but did not get possession. The owner did not utilize the money for that purpose, for the 
amount of the charge was increased in appeal to Rs. 296-10. «Marudai attached the land 
in execution of his decree and the plaintiff paid the decretal amount into Court and saved 
the land from being sold. Plaintiff was therefore a puisne usufructuary mortgagee out of 
possession for Rs. 190 and a prior simple mortgagee by subrogation to Marudai. There 
was no dispute about the Rs. 190 but the plaintiff’s suit to«recover Rs. 296-10 by sale 
of the property was dismissed. The principle of abrogation was not applied, and the 
'ratio decidendi was that he had no charge on the mortgaged property under sec. 68 (c) as he 
did not get possession and therefore could not claim a charge for the further expenses 
incurred to save the property from sale. The foundation of this decision was a case (el) 
where a Full Bench of the Madras High Court held that a usufructurary mortgagee who had 
not got possession had no charge under sec. 68 (c). This case is not law since the amended 
definition of usufructuary mortgage. Under the present section he could have brought 
the property to sale as simple mortgagee subject to his usufructuary mortgage. 


In another Madras case ( b ) the Court said that subrogation is not applicable when 
the mortgagor gives two successive usufructuary mortgages. But it is submitted the 
puisne usufructuary mortgagee can redeem the prior usufructuary mortgage and take 
possession until he is paid the amount due on both mortgages. In the case cited however 
the puisne mortgagee had covenanted to discharge the prior mortgage, and the Court 
omitted to notice that he was excluded from subrogation by his own covenant. 

Advance to pay off a mortgage ; third paragraph.— The third clause of this 
Auction makes a very important alteration in the law. “A person who has advanced to 
a mortgagor money with which the mortgage has been redeemed ” may come within one 
of three categories, namely he may be (a) a simple moi^y creditor, (b) a person who has 
an agreement with the mortgagor that the mortgage redeemed with his money will bo 
kept alive for his benefit or ( 0 ) a purchaser or puisne mortgagee by the same transaction. 
As will be seen presently the rights of such person are different according as he comes 
within one or the other of the categories. 


(a) Simple Money Creditor.— At common law a person who discharges a debt 
has no right to avail himself of the security unless it is assigned to him (c); but in Chancery 


(*) (1884) 10 Gal. 1085. 11 I.A. 126. 

(y) Abdul Qayyum v. Sadruddin (1905) 27 All. 
408. 

( 2 ) Perianna Smmigaran v. Marudainayagam 
m (1890) 22 Mad. 832. 


(а) Arunachalam Chetti v. Ayyatayyan (1898) 

21 Mad. 476. _ . 

(б) v. Chidambaram (1896) 19. M l. 

(e) Haynes v. Forehaw (1858) 11 Hare 98. 
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he is treated as an equitable transferee entitled to have it kept alive for bis benefit (if). 
Indeed the case of Butler v. Bier (< ) seems almost to admit of the subrogation in respect 
of a voluntary payment. Mrs. Hire was ihe owner of two properties which were under 
equitable mortgage to a bank for £450. Mr. Rice asked the plaintiff Butler to lend the 
money to pay off the mortgage and he agreed to do so mi » legal mortgage of one property 
for £300 and the guarantee for £150 of Mr. and Mrs. Rice’s Solicitor who was to hold 
the deeds removal from the bank. Butler paid t he money and t he deeds were withdrawn, 
but Mrs. Rice who was unaware of t he transact ion refused to extent el he mortgage. Butler 
had no previous interest in the property and had come to no agreement with Mrs. Rice. 
Nevertheless, Warrington J. t held that he was subrogated to the equitable mortgage 
of the bank. The rule in India is however, narrower, for the Privy t'liunril have held 
that an officious or voluntary payment carries with it no right of reimbursement or 
aubrogation (/). Therein no law in India by which a creditor who has advanced money is 
entitled to a charge on the projH»rty acquired by the debtor with the money advanced (g). 
In Bam Het v. Pokhar (/*) the lender advanced money for the discharge of a mortgage 
-docree. He made the advance on an agreement of mortgage but accepted a promissory 
note in lieu of a mortgage. He was not. entitled to subrogation although two year* later 
he made a fresh advance on a mortgage for the consolidated amount of the fresh note 
and the promissory not e. *The Court held t hat the mere fact that money is borrowed and 
is used for the purpose of paying a previous charge does not entitle the lender to the 
benefit of the discharged security. Ill such a case the right, to the benefit depends upon 
the existence of an agreement betwoen/ho borrower and lender (i). 

• 

(b) A person who has an agreement with the mortgagor that the redeemed 
mortgage should he kept alive for his benefit.' it was said in an Engliah* 

case(j) that very slight evidence is sufficient to establish un agreement that the lender is 
subrogated to the rights of the original creditor ; and Mookorje, J., in hunbu Singh v. 
Chandrikah Singh {k) spoke of conventional subrogation as arising by agreement express 
or implied. Such an agreement was presumed in IHnobundhu Shaw v. Jugmaya Mm (f) 
and in Jagatdhar v. Brown («i) ; und seems also to have been presumed in a ease («) from 
the Punjab where the Act is not in force. It has also been implied in eases where the 
money has been Advanced under a contract of sale or mortgage (o) but not if the sale 
goes off for the purchaser’s default (/>). In a Patna case (y) an invnlidly registered sale deed 
was admitted as evidence of a covenant t o pay off a mort gage ami subrogut ion was allowed, 
though if the deed had been validly roistered subrogation should have been refused on 
the ground that it was excluded by the purchaser's covenant. But these cases so far 
a.8 they refer to subrogation by agreement are tie longer lav , for under the third clause of 


(</) CrackmU v. Janson ( 1879) 1 1 ( h. J , 

te) (1010) 2 Cli. 277 followed Jn (Jorinda Chaiutra 
v. Parra Sath (1926) 69 I.C. 116, (1926) 
A.C. 231 sad bv Bachelor, J. In Tanggu 
Fala v. Trimbuk (1918) 40 Bom. 846, 35 
I.C. 794. but see the criticism of the case 
In Sarayana Kutti v. pechiafamal (1913) 
36 Mad. 426, 16 I.C. 206 ; followed also In 
Shankar v. Bhikaji (1020) 63 Bom. 363, 
116 I.C. 226. (1020) A. ft. 130 and in 
( Jovinda v. Murugera (1031) 236 I.C. 520, 
(1081) A.M. 720. 

\ Hum Tuhal Sing v. BUetuar Lull (1875) 
23 WTB. 305, 2 I.A. 131 ; Govinda Padaya- 
chi v. Lokanatha Aiyar (1021) 40 M.L.J. 
114, 62 I.C. 201, (1921) A M. 51 I ; Adan 
Sungari v. Sookalawma (1931) 64 Mad. 
70S, 131 I.C. 487,(1931) A.M. 692 ; Lai* 
Man Mohan Dot v. Jankt Prorad (1944) 
72 I.A. 89, (1943) A.PC. 23 # 

ta) Jn re Anaanama Co. Ltd. (1928) 24 All LJ . 

199 847, 98 I.C. 98, ( 1926) A. A. 397 : /Vm/uwe 


„uil v. Pud, ai (1027) 32 Mad. b.J. 38, 
09 I.C. 6H 7. (1027) A.M. 204. 
th ) (1031) 7 l.u<*k. 237, 134 I.C. 1003, (1032) 
A. 0.54. # 

(i) (iuteari IaiI v, Aziz PaltnM (1919) 41 All. 

372. Mi I.C. 373 

(j) In u It tnham Mold, Hr. (181*9) 1 Ch. 440, 

463. t 

(I*) ( 1 909) 36 Cuf. 103. I I.C. 913. 

(/) (1902)29 Cal. 164, 29 I.A 0. 

(m) (1900) 33 (3d. 1133, 1155. 
fn) Sitn Ham v, tixrfur Singh (1933) 140 I.C. 
239. (*33) A. b. 410. 

(o) Tangya Pala v. ‘Jrimhak (1916) 40 Bom. 

046 . 652, 36 I.C. 794; Pormammat v. 
Pichai Thrum (1927) 52 Mad. LJ. 88. 99 
I.C. 687, (*27) A.M. 204. * 

(p) Ponnammal v. PirMi, eupra : Atari Sanyari 
' P v. S^kalamma (1981) U Mad. 708, 181 

I.C. 487. (1981) A.M. 692. 

(q) Jugdso Sahk v. MahMf Praead <1984) IS* 
V Pat. Ill, (*34) A.IM27. 


S.tt 
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the section the agreement of subrogation must be express and in writing registered (r). 
In an Oudh case (a) subrogation was refused as there was no agreement in writing registered. 
The old doctrine of conventional subrogation was opposed to sec. 54 of this Act that a 
mere contract does not create any interest in or charge on property. 

(c) A purchaser or puisne mortgagee by the same transaction.— Very often 
when a person advances money to a mortgagor to pay off an earlier mortgage he secures 
the loan by a puisne mortgage or he becomes the purchaser. Usually in such cases the 
purchaser or puisne mortgagee retains in his own hands out of the consideration money 
the sum required for redeeming the prior mortgage and a covenant or acknowledgment 
is inserted in the deed of sale or puisne mortgage that the money so retained will be paid 
over to the prior mortgagee. When such a purchaser or puisne mortgagee pays the money 
either himBelf or through the mortgagor to the prior mortgagee the question arises whether 
he is entitled to the benefit of the prior mortgage. If there is an express agreement in 
writing registered contained in the deed of sale or mortgage or in a separate written and 
registered instrument that Jie shall have the right of subrogation then clearly he comes 
under the third paragraph of the section. The difficulty arises where there is no such 
agreement in writing registered. Can such a person claim to be entitled to subrogation as 
a purchaser of the equity of redemption or as a puisne mortgagee under the first paragraph 
of the section ? Can such a person bo said to have redeemod the mortgage at all ? When 
money retained in the hands of such a person is paid to the prior mortgagee, is such 
payment made by such person on his own account or as agent of the mortgagor ? Even 
before the new section came into force when a Registered agreement was not necessary 
many of these questions arose. Different High Courts took different views and very often 
^different learned Judges of the same High Court expressed conflicting views. Eventually 
the position has been settled for some of the High Courts by decisions of Full Bench of such 
High Courts. It will bo convenient and instructive to refer to some of the earlier divergent 
views of the different High Courts before referring to the Full Bench and the later decisions. 


If the person advancing money to redeem a mortgage socuros the loan by a puisne 
mortgage or if he is a purchaser and the money is part of the price, he is subrogated either 
as puisne mortgagee or as purchaser of the equity of redemption (t). It does not matter if 
the puisne mortgage (u) or deed of sale was executed after the discharge of the prior 
mortgage with the money advanced, unless, of course, the person advancing the money 
was not aware of the prior mortgage or the purpose for which the money was being 
utilized (v). But in an Allahabad case (w) it was said that when a puisne mortgagee paid 
at the mortgagor’s request he paid as agent of the mortgagor and was not subrogated and 
there is a similar observation as to a purchaser advancing money to redeem a mortgage 
in a Calcutta case (aj). This has been held to be incorrect in the undernoted cases (y), 
for the object of the puisne mortgagee or purchaser in providing money to pay off a mort- 
gage is to benefit himself and not any mesne incumbrancer. As far back as 1870 the 
Calcutta High Court said of a purchaser from a mortgagor who had advanced money 
to discharge a prior mortgage that though he merely acteckfor the debtor who had borrowed 


(r) Ram Bet v. Pokhar (1931) 7 Luck. 237, 134 I 
I.C. 1093 (1932) A.O. 218 ; Vithaldas v. 
Tukaram (1941) A.B. 153. 

(t) Nawab Syed Mohammad Raza v. BilquU 
Jehan Regam (1984) 9 Luok. 717, 149 l.C. 
84 (1934) A.O. 213. 

(<) Gangadhara v. Sivarama (1884) 8 Mad. 246 ; 
Rupabai v. Audimulam (1887) 11 Mad. 
846, 858: Seetharama v. Venkatakrishna 
* (1891) 16 Mad. 94; Raoji v. Narayan 

(1896) P.J. 629; Pumamal v. Venkata 
(1897) 2a.Mad. 486 ; Har Narain v. Bar 
Pratad (1014) 12 All. L.J. 470, 23 I.C. 

. 827; Chhete* Lai v. DharajU (1926) 96 

* I.C. 1064, (’26) A. A. 744. 

(a) Avudai Ammal v. Ramatami (1926) 82 I.C. 


846, (*25) A.M. 129; Vmkatachari v. 
Raruppan Chetty (1934) 67 Mad. L.J. 91. 
150 I.C. 126, (’34) A.M. 256. 

(v) Jai Pragath v. Rup Manjari (1923) 71 I.t ■ 

940, (*23) A.P. 199. 

(w) Tufail Fatma v. BiUda (1905>27 AH. 400. 

following Baijnath v. Muritdhar (1907) 4 
AH. L.J. 349, but dissented from in Our 
Narnia v. Shadi Lai (1912) 34 AH. 102. 
4 I. C. 607. 

(z) Lofo Dilawar v. Rewan Bolakiram (1885) 1 1 , 
Cal. 258. 

(y) Ram Nayayan Shah v. Sahdto Singh (192i! l 
Pat. 832, 67 I.C. 221, (*22) A.P. 18' j 
Norain Pratad v. Narain Sinqh (1930) 5. 
All. 1087, 181 I.C. 699, (’31) A.A. 40. 
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the money it was sufficient if what he had done was to see that the money so borrowed 
was properly applied in clearing off those debts (*). More recently Seshagiri Ayyar, J. f 
said that what must be taken into account is not t he hand which pays the money but 
the intention (o) ; and in flinobundhu'A case (b) it was the mortgagor who paid the prior 
mortgagee the money provided by the puisne mortgagee. 

Illustrations. 

(1)^ The property was subject to two mortgages, the first to A and the second to li. 
A obtained a decree for sale, and the mortgagors raised money on a thin! mortgage to 
C 9 and set aside the sale under sec. 31oA of the Code ol Civil Procedure, 1K82. C was 
subrogated to the rights of .1 and had priority over li : Shyatn Uil v. litshiruddin (1906) 
28 All. 778 ; Ram Narayan Sah v. Sahtlta Singh (1922) 1 Pat. 332, 87 I.C. 221, (’22) A.P. 
181. 


(2) A , the first mortgagee, obtained a decree for sale on his mortgage, anil the mort - 
gagor raised money by a mortgage to if unci .satisfied the dwree. There were, however, 
three intermediate mortgages of which only one was recital in IV s mortgage ilrsnl. Never- 
theless B was subrogated to the first mortgage und took priority over all the mesne mort- 
gages including those of which he was unaware : Tam SitnUari v. K hr dan Jxd (1009) 
14 Cal. W. N. 1089, 7 I.C. 9S0. 

(3) There was a first mortgage to .-I and a second to li. A obtained a decree for 

sale on his mortgage and C # advaiu*ed iftoncy on a third mortgage to satisfy it. V could 
use the first mortgage as a shield against It ; Purnamnl Chund v. \ rnkata (1897) 20 
Mad. 486. • « 

(4) Daughters raised money by u mortgage to the plaintiffs to pay oft a prior 
Ihortgage by the widow' after a decree for sale had b«»on made against her. Held that the 
daughters as reversioners had sufficient interest to redeem and the plaintiffs were sub 
rogated to the rights of the prior mortgagee : .Y arayana Kutti v. J’tchiammnl (1913) 
36 Mad. 426, 15 I.C. 206. 

(5) The property of a turwad had boon niotlgnged in 1878 to .-1. In 1898 //, a 
member of the tarwad, advanced money to redeem the mortgage. In 191 1 It mortgaged 
the property to C. This mortgage was m»t biml’iig on the «t her menders of the tarwad 
as it was not for tarwad necessity. C was entitled to treat the invalid mortgage to B 
as a sub-mortgage of the valid mortgage to A. This was because li being a member of 
the tarwad had an interest of his own in the .property anil was not a mere voluuteer 
and was subrogated to the rights of A : Kovillamtna v. A rdnngtuli (1929) Mad. W.N. 722, 
123 I.C. 364, (’29) A.M. 860. 

There are various other decisions which w ill be found referml to in the several latw 
Full Bench and other decisions. It will suffice to refer to thorn* later Full Bench snd 
other decisions. # 

Allahabad High Court : 1. Totaram v. RamUtl (<:).-»- One JtarmliHmlra, tlm owner 
of the property, mortgaged it in 1915 to one Paras Ham for Its. 200. In 1 91 6 Jtarnchandra 
executed a second mortgage in favour of Ham Dal for Rh. 4oo out of which a | portion was 
retained by Ram Lai to pay off the first mortgagee which he never did. Kamchandra 
then sold tfie property to Gangs Hahai. Ganga Sahai in 1 926 mortgagwi it to the appellants 
for Rs. 2,000 out of which an amount was left with the appellants for paying up the 
Ant and second mortgagees. The appellants paid up the first mortgagee but not\he 

(f) Syrf Wajtd v. Hafez AhmrH £872) 17 W.H. 0) (im> 29 OsL 151. MLA.* 

• 480. • (it) 7’ofaram v. Rm £«f»(IMI) 64 AH. 667. 

AMfthonmankutti v. IttikaparamHIa ( 1920) JfiO AU. L.J. 6tt, 169 I.C. 167, (H) A. A? 

Mad. W.N. 143, 65 I.C. 663. • 
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second mortgagee. The second mortgagee hied a suit on his mortgage for the amount 
actually advanced by him. In this suit t he appellants were impleaded as third mortgagees . 
The appellants took the defence that as they had paid up the first mortgage the plaintiff 
was not entitled to get the property sold without paying the amount of the first mortgage. 
The question referred to the Full Bench was: “Where a third mortgagee professes to 
keep in his hand a part of the mortgage money in order to pay off the first and seconed 
mortgages and pays off only the first mortgage, whether in a suit by the second mortgagee 
to enforce his mortgage it is open to the third mortgagee to insist on his being treated 
as a first mortgagee whose mortgage must be paid off before the plaintiff brings the mort- 
gaged property to sale.” The Full Bench consisting of three Judges answered the question 
in the affirmative and held that the appellants were subrogated to the position of the 
first mortgagee. Reference was made to the earlier Full Bench caBe of Muhammad 
Sadiq v. Ohaus Muhammad (d) and the Privy Council decision in Mohesh Lai v. Bawan 
Das (e) both of which were distinguished as cases of purchasers redeeming a prior 
mortgage and as decided on the ground of intention of the parties gathered from the 
peculiar facts of each case to whether the redeemed mortgage was to be extinguished 
or kept alive. The argument that the money with which the third or any subsequent 
mortgagee pays the first mortgage iB the property of the mortgagor and that the third 
or subsequent mortgagee acts only as agent of the mortgagor^and as such is not, as the 
mortgagor is not, entitled to the position of the first mortgagee was repelled with the 
following remark : “ The doctrine of agency has much to be said against it. To start 

with, there does not appear to be any difference in principle between a case where a 
purchaser or a third mortgagee advances some money to th* vendor or the mortgagor, 
as the case may be, and then pays off the first mortgage and the case where a purchaser 
Kjt a third mortgagee professes to take the transfer for a larger sum than in the earlier 
case and keeps with him the money needed for paying off the earliest mortgage and does 
not hand over the money to the vendor or the mortgagor but uses the money to pay oft 
the first mortgage.” Their Lordships held that the Privy Council cases of Dinobundhu 
Shaw v. Jogmaya Dassi (/) and Mahomed Ibrahim Hossain v. Ambika Per shad (g) were 
entirely inconsistent with the theory of agency propounded in some cases by the High 
Courts. After thus dealing with the matter on general principles applicable to cases 
before the introduction of the new soc. 92 their Lordships expressed the opinion that the 
question had become very much simplified and indeed had entirely disappeared from 
the arena of controversy owing to the amendment of the Act. Referring to 
paragraph I of sec. 92 it was pointed out the appellants were third mortgagees and were 
therefore persons who came within soc. 91 and as such were entitled to subrogation and 
the fact that a part of the so-called mortgage money was left with the third mortgagees 
did not destroy the fact that the appellants were the third mortgagees. Then their 
Lordships went on to hold that the section had retrospective effect. Their Lordships 
did not refer to the third paragraph of the section at all or consider if that 
paragraph had any bearing on the true construction of the first paragraph. 


2. Hira Singh v. Jai Singh (A). — One Ram Anant Singh mortgaged seven items 
of properties including properties in Bisaura and Binauli to Radhacharan for Rs. 9,000 
in 1925. Next year five out of these seven properties were mortgaged to the plaintiff. 
After the death of the mortgagor his heirs in 1929 executed three several sale deeds in 
favour of three several parties for three different sums of money. Under each sale deed 
a portion of the consideration money was retained by the purchaser for payment to the 
priqr mortgagee. All the three sets of purchasers in 1929 paid the money retained by 
them respectively to the prior mortgagee, the deficiency of Rs. 47 having been paid by 
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tho mortgagor himself. The prior mortgagee was thus fully paid up* The plaintiff 
(the seoond mortgagee) brought his suit on his mortgage of 1926 against the heirs of the 
mortgagor and two sets of purchasers, the third purchaser being omitted because the 
properties purchased by him were notinuluded in the second mortgage. The two seta 
of purchasers pleaded inier alia that having paid off the amounts left in their hands for 
the discharge of the prior mortgage they were subrogated to the rights of the prior mort- 
gagee* although there was no agreement* in any of t he sale deeds that they would be so 
subrogated. The Full Bench consisting of five Judge* held that the three purchasers 
having paid the amounts which under their contracts of sale they wore bound to pay as 
part of their sale consideration, and not having obt aim'd any agreement in writing 
registered from the mortgagor that they would be subrogated to the rights of the prior 
mortgagee* they were not entitled, according to the third paragraph of sec. 92, to 
any such benefit. Reference was made to earlier cases showing that the 1‘rivy Council 
had applied the Knglisli equitable rule of intention to a mortgagee paying off a prior 
mortgago when he was not bound by his contract to make the payment. It was pointed 
out that the Privy Council decisions established that where there was a contractual 
liability to discharge a prior debt, no subrogation could b6 claimed in respect of such 
payment, for when a purchaser or mortgagee who took the property and u mistook 
as part of the sale consideration or the mortgage money to discharge a prior debt, made 
the payment out of mono)? retained by him, he paid money which really belonged to tbs 
transferor and not to himself. It did not matter through whose hands the money was 
actually paid but the true test was as to whom the money which was paid belonged. 
Referring to the provisions of see. t)2 it was pointed out that the first paragraph 
dealt with subrogation by operation of law and the third paragraph with subrogation 
by agreement and that the two paragraphs were mutually exclusive, the basic difference 
underlying the two paragraphs being thut the first referred to a jH'rson redeeming the 
{property and the third paragraph to a person who advanced money with which a mortgage 
was redeemed. The distinction is clearly brought out in the following passages : ** When 
a person himself redeems a mortgage, t lmt is to say, pays the mortgage money out of 
his own pocket and not merely discharges a contractual liability to make the payment, 
he is* entitled to the rights of subrogation under the first paragraph if he is one of the 
persons enumerated in sec. 91. But where the person does not himself redeem the 
mortgage, that is to say, does not himself pay the money out of his own pocket in excess 
of his contractual liability but advances money to a mortgagor and the money is utilised 
for payment of a prior mortgago, whether the money is actually paid through the bauds 
of the mortgagor or is paid through the hands of the mortgagee, the latter acquires the 
right of subrogation only if the mortgagoi has,, by a registered instrument, agreed that 
he shall be so subrogated. In this view where u person with whom money has been left 
for payment to a prior mortgagee pays it off, he is really not himself redeeming the 
mortgage but redeeming it as agent of the mortgagor and has in substance advanced 
money to the mortgagor with which the mortgage has boon redeemed. He cannot g& 
the rights of subrogation unless there is a written and registered agreement to that 
effect. But where a person has had to pay off a prior mortgage out of his own funds and 
pays money in addition to any money that might have been left ifl Ins nand by the 
mortgagor or vendor, he himself has redeemed the mortgage, ho com<* under the first 
paragraph of the section." Their Lordships further pointed out that the words “ who 
has advanced to a mortgagor money " in the third paragraph were very wide and 
included bAh a single money creditor and a mortgagee who took a mortgage of the 
property for the advance. Referring to the supposed distinction between a purchaser 
and a mortgagee who advanced money with which a prior mortgage waa paid up, tfieir 
Lordships observed : " No doubt the word * advanced * is ordinarily not appropriate to 
the case of a vendor but is certainly quite expropriate to the care (jf/T mortgagee. II 
a subsequent mortgagor advancing money on his mortgage for the purpose of paying 
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off a prior mortgage comes under the third paragraph, then he would not come under the 
first paragraph, if the two paragraphs are mutually exclusive. It would be anomalous 
to hold that a vendor who under his contract undertakes the liability to pay a prior 
mortgage oogies under the first paragraph and is, therefore, in a better position than a 
subsequent mortgagee. He should either not come in under either of these paragraphs 
or come in only under the third paragraph/’ Their Lordships then went on to oonsider 
and held that the section was retrospective at least where no action was pending on the 
1st April 1930. It is quite clear that the reasoning adopted in this Full Bench case 
runs counter to those in the earlier Full Bench case of Totaram v. Randal (supra)* 



Madras High Court : 1. Lakshmi Amma v. Shankar a Narayan Menon (*). — The 
appellant was a usufructuary mortgagee of property which was subject to three prior 
simple mortgages which he undertook to pay off. He paid off the first two mortgages 
but did not pay off the third. The third mortgagee brought a suit for Bale on his mortgage 
and the appellant in defence sot up a claim to be subrogated to the first two prior mort- 
gages which he had discharged. All the mortgages were antecedent in date to the amend- 
ment. The Full Bench held that the appellant was not entitled to Bubrogation. The 
case of Totaram v. Ramlal (supra) was dissented from. It waB held that if sec. 92 was 
retrospective and was applicable the third paragraph was fatal to the claim as the mort- 
gagor had not by a registered instrument agreed that the appellant should be subrogated 
to the rights of the mortgagees whose debt he had discharged. The third paragraph was 
held to apply to all persons who acquired an interest in the mortgage property by advanc- 
ing moneys to discharge prior encumbrances aLd was not ^ restricted to persons other 
than purchasers or mortgagees. Varadachariar, J., observed: “ There iB a well- 
-established distinction between cases in which a person who has a pre-existing interest in 
the property pays off a prior charge on that property for the protection of his own interest 
and the cases in which a person acquires an interest in property only by reason of hja 
advancing money to pay off an existing mortgage debt. It seems to me that the first 
olause of sec. 92 muBt be held to relate to the first type of cases above referred to and 
the third olause to tho second type.** To the same effect are the observations of 
Venkataramana Rao, J. It was further held that if sec. 92 did not apply the 
Appellant’s claim would equally fail on general principle. 


2. Subbarayuddu v. Lakshminarasamma (j). — A Division Bench of the Madras 
High Court of which Venkataramana Rao, J., was a member further clarified the principle 
•established by the preceding Full Bench decision. 


Nagpur High Court: Taibai vr Wasudeorao (k), — There were two successive 
mortgages. The first mortgagee sued the mortgagor and the second mortgagee and 
obtained a decree for sale and the property was sold but the sale waB not yet confirmed. 
$he mortgagor then sold the property to another person for Rs. 2,000. Out of this 
amount Rs, 1,700 was retained by the purchaser to pay the mortgagee decree-holder 
and the auction purchaser. The purchaser and mortgagor appeared in Court and through 
the mortgagor th^sum of Rb. 1,700 was paid into Court and the sale was set aside. The 
'question was whether the purchaser, in whose favour there waB no agreement in writing 
registered, oould claim subrogation as against the second mortgagee. The Full Bench 
negatived the olaim. Their Lordships expressed the view that the word “mortgagor* 
in seo. 92 was not limited to the very person who effected the mortgage Ijat included 
those persons deriving title from him by transfer. Therefore where the mortgagor sold 
his right of redemption and the purchaser then redeemed a prior mortgage he was not 
entitled to subrogation, for the purchaser was in the position of the mortgagor. Again* 
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when the mortgagor sold an unencumbered freehold on tenu» that a disolosod prior 
mortgage waa to be paid off out of the sale prioe, then the mortgagor vendor wai not 
really borrowing any money from the purchaser but was contracting with the purchaser 
that the prior mortgage should be paid off out of the price due to him in a particular 
way, t.e., by the purchaser for and on behalf of the mortgagor. In such a case when the 
prior mortgagee was paid off it was the mortgagor who redeemed and the purchaser 
could not claim subrogation. The broad proposition that the purchaser of the equity of 
redemption is within the meaning of the word u mortgagor ’* in sec. 02 and oannot 
claim subrogation appears to run counter to the Privy Council cases referrod to in note 
supra where purchaser of equity of redemption redeems and is, it is submitted, open to 
doubt. 


Oudh Chief Court : Abdul Ilamid v. Lola Ram Kumar (l ). — The majority of 
the Full Bench (Ghulam Hasan and Agarwal, J.J., Bennett, J.. contra) h^ld that a sub- 
sequent mortgagee who rodoemed a prior mortgage with money left with him for that 
purpose was subrogated to the rights of the prior mortgagee. The earlier Allahabad 
Full Bench caso of Tolar am v. Handed (supra) was approved and the later Allahabad 
Full Bench caso of Hira Singh v. Jai Singh (supra) and thfe Madras Full Bench case of 
Lalcshmi Amma v. Shankara Narayan wore disapproved. The case of Uira Singh v. 
Jai 8ingh was also distinguished as being the case of a purchaser and not a mortgagee. 
It was pointed out that in the caso of a sale the money loft with the purchaser waa vendor's 
money which could bo recovered by a suit for specific performance, but in the case of 
mortgage tho money loft with the mortgagee was not the mortgagor's money as it could 
not be recovered by a suit for specific performance and therefore the mortgage was really 
effective for the amount actually advanced. Tho view of the majority of the Full Bench 
was that a mortgagee who advance^ money to pay off a prior mortgagee comes within 
the first paragraph and they seem to have thought that the third paragraph did not* 
apply to him. The majority of the Full Bench did not sec any foundation for the differ- 
ence between the case whore a person having a pre-existing interest redeemed a prior 
mortgage to protect his own interest and the ease where a person acquired interest in 
tho property only by reason of his advancing money to pay off an existing mortgage debt. 

Patna High Conn : 1 . Rai Bahadur Bansidhar Dhandhania v. Kairoo Mandar(m).— 
The mortgagors sold the mortgaged property to a person and left the consideration money 
with tho purchaser for payment of a prior mortgage, without disclosing that there was 
another mortgage. The second mortgagee having sued, the purchaser pleaded subroga- 
tion. It was held by a Division Bench that in tho absence of an express covenant in 
the sale-deed by the mortgagor giving him tho right of subrogation the purchaser was 
not entitled to relief by way of subrogation under sec. 92. 


2. Dulhin Kamlapali v. Jagtshar (n) recognised tho distinction between persons 

having pre-existing interest redeeming a prior mortgage and person who redeeming under 
a new contract of mortgage becomes a mortgagee. * 

3. Tilca Sao v. Uari iJStl (o). — The main controversy in this F ull Bench case centred 
round the question as to whether sec. 92 was retrospective. Tb% majority (Fatli 
Ali and Dhavle, J.J., Manohar La 11, J., dissenting) held that the section bad retrospective 
operation in regard to transactions entered into prior to 1st April 1930 except in oases 
pwiding on that date and except as to rights and liabilities arising before the Transfer 
of Property came into force. The other question referred to the Full Bench related 
to the rights of the subrogated mortgagee, namely whether he could sue upon the prior 
mortgage or could only use the prior mortgage as a shield. The Full Bench decked 
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S. 92 ***** be could do both. In this case in the registered mortgage deed of the plaintiff, 

there was a covenant that he should out of the money retained by him pay up oertain 
earlier mortgages. If the matter stood there the plaintiff would not be entitled to subro- 
gation, for the covenant would exclude it, and also because he did not redeem it for him- 
self but did so as agent of the mortgagor. It appears, however, from the referring judg- 
ment that the mortgage deed in his favour provided for keeping the earlier mortgages 
alive. This olearly brought the case within the third paragraph. Therefore this case 
does not throw much light on the question whether, in the absence of an agreement in 
writing registered, there would be subrogation in such a case. It iB to be noted, however, 
that the Court recognised the distinction between the two classes of persons entitled to 
subrogation, namely, persons who having a pre-existing interest in the property paid off a 
prior mortgage for the protection of their own rights and persons who acquired an interest 
in the property by reason of their advancing money to pay off an existing mortgage debt. 

Bombay High Court : 1. Narayan V. Parameshvarappa ( p ). — There were two 
successive mortgages in 1931. Then there was a third mortgage in favour of the plaintiff 
in 1933 for Rs. 660 out of which Rs. 308 was to be paid to the first mortgagee. The 
fact of the second mortgage was also mentioned in the third mortgage. The third mort- 
gagee (Plaintiff) did pay up the first mortgage. In 1936 a money decree-holder 
of the mortgagor brought the mortgaged property to sale and bought it himself 
at oourt sale subject to the second mortgage. He paid off the second mortgage. 
Plaintiff sued the mortgagor and the execution purchaser. The latter claimed 
subrogation to the second mortgage. The plaintiff disputed this and additionally 
claimed subrogation to the first mortgagee’s* rights. Tire lower appellate court 
rejected the execution purchaser’s right of subrogation on the ground that under 
section 92 read with section 69A the purchaser was a* 'mortgagor and hence not entitled 
to subrogation. It will be remembered that this was the reasoning in the Nagpur Full 
Bench case of Tai Bat v. Wasudeorao (supra). The Bombay High Court overruled this 
reasoning on the ground that as section 92 was to be regarded as having “ otherwise 
provided,” section 69A did not apply and therefore the execution purchaser could claim 
subrogation to the rights of the second mortgagee who had been paid up by him. There 
arose the question of the plaintiff’s right of subrogation to the rights of the first mortgagee. 
The Bombay High Court held, in agreement with the Allahabad Full Bench case of 
Hira Singh v. Jai Singh (supra) and the Madras Full Bench case of Lakshmi Amma v. 
Shankara Narayan Menon (supra) and the earlier ruling of the same Division Bench of 
the Bombay High Court in the case of Vithaldas v. TuJcaram (g) and in disagreement with 
the case of Tataram v. Randal (supra) that the plaintiff having paid off the first mortgage 
out of the mortgage money retained by him was not entitled to subrogation. 

2. Bishnu Balkrishna v. Sankarappa Wagarali (r). — The Bombay High Court held 
that seotion 92 had retrospective operation. The Court again followed the oase of 
Lhkshmi Amma v. Shankara Narayan Menon (supra) and Hira Singh v. Jai Singh (supra) 
in preference to Totaram v. Ramlal (supra). 

Calcutta High Court: Mukaram Marwari v. 1 tuhammad Hosain (s ). — There 
were three successive mortgages, the third being in favour of the plaintiff. The mort- 
gagor then Bold the mortgaged property to defendant No. 2. There was a covenant 
in the sale-deed that the purchaser should pay up the prior mortgages. The purchaser 
paid up the two prior mortgages. The plaintiff sued upon his mortgage (the third mort- 
gage). The defence of the purchaser was that having paid up the two prior mortgages 
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he was entitled to subrogation. It was held that the purchaser, having simply dis- 
©larged his own obligation under the covenant, was not entitled to subrogation. 

Privy Council : Lola Manmohan Das v. Janki Prasad (f). — The respondent and 
two other persons were trust ees of property dedicated to an idol. The document creating 
the trust did not give to a single trustee any power to execute a deed of transfer of the 
trust property. The respondent alone purported to execute a mortgage of the property 
in favour of the appellant claiming in the deed that it was his own family property. 
He did not purport to mortgage the interest of the idol. The bulk of the mortgage 
money was loft with the appellant to pay ofl a previous mortgage on the endowed pro* 
perty in respect of which a tinal decree for sale had boon made against the idol through 
its trustees. Tho appellant sued for realising his mortgage ns against the idol. The 
Privy Council hold that at the date of the mortgage tho respondent, not being tho only 
trustee, was not competent by hi in self alono to represent the idol and did not as a matter 
of fact purport to do so, and, accordingly, the mortgage deed \va* not binding on the 
trust estate. Tho appellant fell back on the prior mortgage which was binding on the 
idol and tho decree for sale in respect whereof had been paid up with moneys advanced 
by him. Without deciding whether section 92 had rotrosfMtctiva operation, the Privv 
Council held that tho appellant was not entitled under the third paragraph of the section 
to subrogation since, a* the money was not advanced to tho idol through its trustees 
but to tho respondent personally who could not alone represent the idol, it had not been 
proved that the money was advanced by tho appellant to the 14 mortgagor ** as required 
by that section and further that there was no registered instrument signed by the mort- 
gagor, »>., all tho trustees. Their Lordships also held that under the law as it existed 
before tho amendment of 1929 th& appellant being a more stranger — neither being a surety 
for the debt, nor being otherwise interested in tho property — had, in order to succeed on 
• the equitablo doctrine of subrogation, to prove that there was an agreement between 
him and the debtor or creditor that ho should receive uml hold an assignment of the 
debt as socurity and having failed to prove such an agreement between him and the idol 
or the creditor, he was not ontitlod to an equitable right of subrogation and that the 
mere fact that money borrowed from him was used for paying of! a previous charge did 
not entitle him to tho benefit of the discharged security. It is to be noted, however, 
that the Privy Council recognised tho distinction between two classes of persons ontitlod 
under section 92 to subrogation which was marie in the Madras Full Bench cose of Lakshmi 
Amina v. Shankar a Sarayan Me non {supra), for at p. 53 their Lordships observe : “ Tho 
new section deals with tho rights of subrogation of two different classes of persons. The 
first paragraph, which doals with the rights of persons w ho have an existing interest in 
the property states that : (first paragraph is quoted in full). The third paragraph, 
with reference to which the case of the appellant was argued, deals with the right of stran- 
gers who acquire an interest in the property. It runs as follows : (third paragraph is 
quoted in full). The right mentioned above, referred to usually as 1 conventional or 
contractual ’ subrogation is founded on the principle of an agreement between a borrower 
and a lender that the lender Shall be subrogated to tho rights of the original creditor.'* 
This passage seems to land support to the reasonings of the Madras Full Bench in Lakshmi 
Amma v. Shankara Sarayan Men on (supra). The weight of authority clearly seams 
to be in favour of the view that the two paragraphs are mutually exclusive and that the 
first paipgraph deals with persons who having a pre-existing interest in the property 
redeems a prior mortgage to protect his own interest and that a person who acquires 
interest only by advancing money with which tho prior mortgage is satisfied does not 
come within the first paragraph even though he secures his advance by a mortgage or 
becomes a purchaser. Such a person comes within the third paragr|ph and can only 
cl&jm subrogation if there t>e an agreement* bet wmm him and the mortgagor in writing 
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registered. The right of subrogation is denied to such a person on a variety of grounds, 
e.g,, that such a person when he pays over the retained money either or through 

the mortgagor does not pay his own money and cannot be said to redeem the prior mort- 
gage himself or that he only performs his own obligation under his covenant, and covenant 
includes subrogation, or that he pays the mortgagor’s money as his agent and the redemp- 
tion is by the mortgagor. But the real reason seems to be that such a person having 
no pre-ousting interest does not come within the first paragraph and that although he 
is a person who comes within the third paragraph he cannot claim subrogation because 
there is no registered agreement giving him that right as required by that section. 
Prior to the amendment such a person could only claim not legal but only conventional 
subrogation, t.e., subrogation based On agreement express or implied and after the amend- 
ment he cannot claim legal subrogation aB laid down in the first paragraph but oan only 
claim conventional subrogation as modified by the third paragraph if he satisfies the 
requirements of that paragraph. The third paragraph has by requiring the agreement to 
be in writing registered has restricted the application of the doctrine of equitable or 
conventional subrogation. r » 

Partial subrogation abolished. — The fourth clauBe of the section settles a 
point in which the cases were not consistent. It confirms the case of Ourdeo Singh v. 
Chandrikah (u) where Mookeij ee, J., held that subrogation could (July be by redemption, and 
that the demand of the prior incumbrancer must bo entirely satisfied so that he should bo 
relieved of all further trouble, risk and expense (v). The Allahabad High Court differed 
in Udit Narain Miair v. Aaharfi Lai (w) holding that it was sufficient if the liability was 
partially discharged, for if the mortgagee accepts part payment, the mortgage is split 
and the puisne incumbrancer benefits in exactly the 2/ame way as he would if the entiro 
debt had been discharged but not to the same extent. The Nagpur High Court also 
held that where a mortgage was split up and the transaction could be looked upon a$ 
if it were in distinct parts with different considerations assigned to different portions 
of the property and as independent separate mortgages, a person may acquire a right 
of subrogation to a part of the mortgage which has been redeemed (a:). In V enkalaramana 
Reddi v. Rangiah ( y ), subrogation was allowed when the charge on only one item of 
the property mortgaged was discharged. In theory there may be much to be said for 
the Allahabad view but in practice it would certainly lead to much complication and 
difficulty in apportioning claims arising out of subrogation. This difficulty was pointed 
out in Hanumaithaiyan v. Meenatchi Naidu (z). It was submitted in these notes that 
the* prior mortgage must bo fully discharged before the puisne mortgagee could claim 
subrogation. The matter is now put beypnd doubt because in two recent Privy Council 
oases (a) the observations of Mookerjee, J„ have been approved and it has been held 
that a person who claims subrogation must pay the entire amount under the incumbrance 
in respect of which subrogation is claimed and that payment of a portion only of the 
a&ount due under the incumbrance is not sufficient. Such a qualification of the right of 
s ubrogation, according to the Privy Council, applies whether the right is claimed under 
section 92 or under the pre-existing law. The Allahabad, Madras and Nagpur decisions 
noted above must? therefore, be regarded as having been wrongly decided. In some 
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eases subrogation has been allowed when the prior mortgage has been discharged but 
only part of the money has been advanced by the subrogee (6). Where the prior mort- 
gagee has been paid up by several persons the person making the final payment cannot 
alone, it bas been held, olaim the right. All persons making t he payments are entitled to 
the benefit of the right (c). What iB essential is that the whole debt must be paid up and 
not that the whole debt must be paid up by one person. It is submitted that the obeerva- 
tions of the Privy Counoil in Janaki Nath v. Pramatha Nath (supra) and Madhomm 
Sand v. Kirtya Nand (supra) do not militate against this view, foi in neither of 
those two cases had the whole debt been paid up, In Malireddi Ayyarsddi r. (hpala 
Krishnayya (d) where an assignee of the equity of redemption made payments to 
avert a salo of crops the Privy Council said that suoh sums “should be deemed to bs pro 
tanto purchases of the second mortgage," but in that casu the whole of the mortgage debt 
was disoharged by the purchaser. There is, however, a dictum in a recent judgment of 
the Privy Council in Mitchell v. Phillips (e) which would seem to imply that the sureties 
of part of a debt borrowod oil a mortgage might be entitled to the benefit of the security 
before the discharge of the whole mortgage debt. * 


Limitation. — Under section 09 of the Indian Contract Act a persou, who is interested 
in the payment of money ^which another is bound by law to pay and who therefore pays 
it, is entitled to bo reimbursed by the other. Under the first paragraph of section 92 
of the Transfer of Property Act any of the persons referred to in s»x;tion 91 (other than the 
mortgagor) and any co-mortgagor shay, on redeeming property subject to the mortgage, 
have, so far as regards redemption, foreclosure or sale of such property, the same rights 
as the mortgages) whoso mortgage^ he redoeins may have against the mortgagor or any 
other mortgagee. The third paragraph gives a right of subrogation to a person who 
advances to a mortgagor money with which tho mortgage is redeemed, but subject to 
Certain conditions. Two things are clearly noticeable, namely, (1) that section 69 gives 
only a right personally against another person whereas section 92 gives a right against 
the mortgaged property and (2) that tho person making tho payment gets, under section 69, 
a right of reimbursement in his own right and independently of anybody rise's right 
whereas the person paying up the prior mortgage is, under soction 92, subrogated into the 
rights of the prior mortgagee. A person making the payment may well come under both 
sections in which case ho gets bot h rights. The time within which such a person may 
enforce his two rights is, however, different and it may well happen that at tho time he 
takes proceedings one of his rights is barred. Tho period of limitation for enforoing the 
right of reimbursement under section 69 is throe years from the date of payment under 
article 61 of the Limitation Act (/). The question of limitation for a suit to enforce the 
right of subrogation under section 92 is of some difficulty. This right of subrogation 
may arise at two distinct stages, namely, (i) when tho prior mortgage is paid of! 
before the prior mortgagee has put tho mortgage in suit and got a decree thereto* 
and (ii) when after the prior mortgagee sued upon his mortgage and got his decree the 
decretal amount is paid off. Although section 92 in terms refers to " mortgage”, 
“ mortgagor”, "mortgagee” and "mortgaged property” it is now*rril settled, since 
the decision of the Privy Council in Oopi Narain Khanna v. Ilansidhar (g) t that the right 
of subrogation is available even after tho prior mortgage has been put in suit and a decree 
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has been passed thereon. The question of limitation will, therefore, have to be considered 
in respect of the two situations, namely, when the prior mortgagee is paid up before suit 
and when he is paid up after deoree. 


Before salt. — The leading oase is that of Mahomed Ibrahim Rossein Khan v. 
Ambika Per shad Singh (A). In that oase there were six mortgages, the first one was 
effeoted by a zarpeshgi potta dated November 20, 1874, for repayment of Rs. 12,000 
in 12 years, and the last one was in favour of one Mussaminat Alfan for repayment of 
Rs. 12,000 in two years. The mortgage money was by agreement applied to paying 
off the amount due to the zarpeshgidar who made over the zarpeshgi deed to Alfan. 
This last mortgage was assigned by the heirs of Alfan to the plaintiffs appellants to 
whom the zarpeshgi deed was also delivered. The intermediate mortgagees filed suits 
separately and obtained deorees. In all the said suits except that on the fifth 
mortgage the representatives of Alfan, that is the assignor of the plaintiffs appellants 
were parties but they raised no issue and claimed no priority on the ground of 
having paid up the z&peshgi deed. The plaintiffs appellants on the 22nd 
September 1000 filed the suit out of which the appeal arose on the mortgage dated the 
17th February 1888. It will be noticed that this suit was filed more than 12 years after 
the term of the zarpeshgi deed expired (May or June 1887) asfwell as more than 12 years 
after the date when Alfan paid up the zarpeshgidar on the execution of her mortgage 
on the 17th February 1888. Their Lordships held (i) that the zarpeshgi was kept alive 
for the benefit of Alfan who thereby obtained priority over the intermediate mortgagees, 
(ii) that the claim to enforce that priority in this suit which was brought more than 12 years 
.after the term of the zarpeshgi had expired was hawed by article 132 of the Limitation 
Aot and (iii) that as regards the purchasers at sales in execution of decrees in those in- 
termediate mortgagees' suitB in which the representatives of Alfan were parties the suit 
was barred by res judicata by reason of no claim for priority having been made by them 
in those suits. As regards the question of limitation the Privy Council observed ; “ But 
as the Rs. 12,000 were under the zarpeshgi deed of November 20, 1874, repayable in Jeth 
1204 Fasli (September 1887) and this suit was not brought until September 22, 1900, 
the claim of the plaintiffs to priority is barred by artiole 132 of the seoond schedule of 
the Indian Limitation Act, 1877." There is a slight inaccuracy in the corresponding 
English date given againBt Jeth 1294 Fasli, for it will be May or June 1888, but that does 
not affect the matter for May or June 1888 was also more than 12 years before suit. In 
some later cases it has been pointed out that the suit was filed also after 12 years after 
Alfan had paid up the zarpeshgidar and therefore this case is not decisive as to the starting 
point of limitation. But the fact remains that their Lordships in computing the period 
started with the expiry of the zarpeshgi deed as the date of the aoorual of the cause of 
aotion. The date of aoorual of the cause of action on the mortgage has been aooepted 
^n the undemoted cases (t) as the starting point in oases where the prior mortgage had 
been paid off before suit. In Munna Lot v. Chuni Lai (j) the majority of a Full Bench 
of the Allahabad High Court held that in the oase of subrogation before or after decree 
the limitation fo$ enforcing the subrogee's right would begin to run from the date of 
payment of the prior mortgage or the decretal amount. It is submitted that, so far 
at least as subrogation before deoree is concerned, this statement of the law is contrary 
to principle as well as to the weight of authority. 

After decree. — It is well settled that where a subsequent mortgagee pays up 
the amount of the decree obtained by a prior mortgagee on his prior mortgage the 
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subsequent mortgagee is subrogated to the rights of the prior mortgagee The question 
has arisen as to how and within what time the subrogee is to enforce his rights. As 
regards the procedure to be adopted by the subrogee, in some oases (A) it had been held 
that the subrogee was to continue the suit and proceed to execute the decree. The 
authority of these cases is now regarded as destroyod by the pronouncement of the Privy 
Counoil in Gopi Narain Khanna v. Bansidhar (supra). In that case, although Qaya 
Prasad the subsequent mortgageo was a party, the mortgage decree was passed in the form 
given in section 86 of the Transfor of Property Act which pritna facie contemplated a 
suit between one mortgagee and tho mortgagor only. The subsequent mortgagee paid 
up the decretal amount and applied for docroo absolute but his application was dismissed 
on the ground that he had not acquired the status of a decree holder aud that the decree was 
no longer oapable of execution. The subsequent mortgagee then filed a suit for foreclosure. 
Tho question was whether such a suit was maintainable. Their lordships of the Judicial 
Committee held that the suit was not barred by section 244 of the Civil Procedure Code 
(now section 47) and that in view of tho language of tho decree as drawn up a separate suit 
was the appropriate remedy, as a new decree was required to work out the rights of the 

parties. The Pnvy Council said: 11 on payment bjs Uaya Prasad of the sum 

into Court before the expiry of tho enlarged time, and acceptance of that sum by the 
plaintiffs, the decree was spent and bocam e discharged and satisfied. There was, therefore, 
nothing left to be done in tbs> execution department. It is true that Gaya Prasad, having 
made that payment (as he had the right to do ), acquired under section 74 of the Transfer 
of Property Act all tho rights and powers of tho mortgagee as such. Put this would not 
have the effect of reviving or giving vitality to a decree which by tho terms of it hid 
become discharged. '* • 


A suit being thus hold to be tffo proper procedure the question next arisen as to* 
the time within which tho suit is to be fih*l and as to when tho time begin* to run. lu 
Oopi Narain Khanna ’s easo (supra) there was no question of limitation for the suit was 
well within 12 years from the datos of the accrual of the cause of action on the mortgage 
of the decree and of the payment by Qaya Prasad. Them is a good deal of divergence 
of judicial opinion on this question. Throe different views have boon expressed inth 
reported decisions in India. In the undernoted oases ( l ) it has boon hold Quit the limita- 
tion runs from the date of accrual of tho oauso of action on tho mortgage deed itself and 
not from the date of payment of tho decretal amount. On tho other hand in several other 
cases (m) it has been held that time begins to run from tho date of payment of the decree. 
A third view is that the starting point of limitation is tho date fixed for payment by the 
decree which is paid up (n). 


The first of the above three views was based primarily on tho above quoted observa- 
tions of the Privy Council in Gopi Narain Khanna *a case (supra). The reasoning was 
that the decree was discharged and the right of subrogation conferred by section 74 and^ 
now by section 92 would not revive or revitalise the decree and therefore the subrogee 
would get the right of the decree holder mortgagee under the mortgage and as the right 
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S.92 so conferred was founded on the mortgage the limitation must be that applicable to a 
suit on the mortgage, that is to say, time must be computed from the date of the accrual 
of the oause of aotion on the mortgage. It should, however, be remembered that in 
Oopi Narain Khanna's case (supra) the decree was passed in the form provided in 
section 86 of the Transfer of Property Act. The decree had not been made absolute. 
By the decree it was ordered that upon the mortgagor defendant paying to the plaintiff 
mortgagee the amount due on the appointed day the plaintiff mortgagee should deliver 
up the title deeds and retransfer the property and that if no payment was made on or 
before the fixed day the defendant mortgagor should be absolutely debarred of all right 
to redeem the property. In that case the decretal amount was paid by the puisne mort- 
gagee and the decretal debt was fully discharged and satisfied but there had been no 
retransfer of the property to the mortgagor. Payment having been made there could 
be no question of making the decree absolute therefore the decree as drawn up had spent 
itself and the rights of Gaya Prasad the subsequent mortgagee defendant who had paid 
up the decretal amount and acquired a right of subrogation could not bo worked out 
in that suit under that decree as drawn up. The decretal debt has been satisfied but 
what had happened to the decretal charge ? In Janaki Nath Roy v. Pramatha Nath 
Media (o) Lord Bomer in delivering the judgment of the Board observed : “Turning 
now to the statute, the first thing to be observed is that the tjiird paragraph of section 
92 only applies where the mortgage has been redeemed. In the present case it is said 
that the mortgage has not been redeemed inasmuch as there has been no reconveyance 
or what in India takes the place of a reconveyance. This contention, however, 
loses sight of the distinction between the redemption of a mortgage and the 
redemption of the property mortgaged. In their Lordships* opinion, it is clear 
that the words in the section ‘ mortgage has beei redeemed * refer merely to the 
payment off of the mortgage money and not to an extinction of the mortgagee’s rights 
over the mortgaged property. If such rights had become extinguished there would* 
be none' to which the person advancing the money could be subrogated.” This principle, 
it is apprehended, will also apply to the first paragraph of the section. This pronounce- 
ment makes it quite clear that there are two things in a mortgage, a debt and a security. 
The debt may be satisfied but the security may be kept alive and that is the very founda- 
tion of the doctrine of subrogation. When the subsequent mortgagee satisfies the mortgage 
debt the Beourity is not destroyed but he gets the benefit of the security and can enforce 
the seourity. In Batey Krishna v. Parsotamdas (p) a puisne mortgagee P had paid up 
the decree on a prior mortgage as also the amount of another mortgage which had not 
been sued upon. A subsequent mortgagee D filed a suit impleading P. A foreclosure 
decree was passed but subject to the rights of P for the two sums paid by him and a final 
decree was also passed. P then brought a suit for recovery of the two sums. The 
point was taken that P’s right as subrogee was founded on the mortgages and a suit on 
tjje mortgages he had paid off was out of time. Privy Council held that the decree in 
the foreclosure Buit gave him a charge and his rights as subrogee had merged in that 
decree. Said their Lordships : “ The plaintiff by making the two payments mentioned 
above had subrog|ted himself to the rights of the mortgagees whom he had paid off 
and the right whioh he had thus obtained became merged in the decree passed by the 
Subordinate Judge in the foreclosure suit.” If the subrogee’s right ean merge in the 
decree, surely the mortgagee’s right may also do so. It is submitted that when a mort- 
gagee puts his mortgage in suit and a decree is passed thereon the mortgagee's right 
under the mortgage merges in the decree. The mortgagee can no longer file a suit on the 
mortgage. His security is limited to the amount allowed by the decree. He cannot 
claim interest at the mortgage rate. In short his only right is what is given to him by 
the decree. L^ce a mortgage a mortgage deoree has also two elements, a decretal de bt 
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and a decretal charge. Ike decree may not create a new charge, but the mortgage 
charge becomes attached to the decree an an integral part thereof. The mortgage charge 
is thus transformed and assumes a now garb and a now life as regards its enforoeability* 
If the decretal debt is paid up tho debt is discharged but what has been called the decretal 
charge does not perish with it, for if it does there will be no shoe into which the puisne 
mortgagee paying up tho decretal debt can got into. The payment of the decretal debt 
can on no sound principle revive the mortgage which has merged into decree and has 
become extinct as a mortgage. It is submitted that the Privy Council in tfopi Xarain 
Khanna s case (supra) only meant that the decree being drawn up in the form prescribed 
by section 86 it spent itself in the sense that the decretal debt being gone the decree 
could not be executed, ».e., the procedure by execution was no longer open. It is submitted 
that Pnvy Council did not say or mean that the decretal charge had vanished nr the 
mortgage charge had rovived. The truo principle of subrogation is that the person 
who becomes entitled to it gets the rights of the prior mortgagee in the form in which 
they arc at the time when the right of subrogation arises. In Parvati Amma v. V rnkaia. 
rama lytr (q) Wallace, J., formulated the point for decision in t he ease as follows : “ The 

point for decision is whether when she paid it off, she is to W subrogated to it in its original 
form as a mortgage charge, or to it in the form into which it had developed, rii., the right 
to sell the property in discharge of tho mortgage decree.” Tho learned Judge then 
answered the question a^follows : “ The essence of subrogation is that the party paying 

off a charge booomes in equity the assignee of that charge. It would seem to follow that 
he is subrogated to the charge in the form which it has assumed when his assignor in 
equity is (by a legal fiction) supposed^) make the assignment. It is difficult to wo how 
an assignment can hftvo the effect of, so to speak, sotting back the hands of the clock 
of evolution, and reviving a iormtmt of which the charge has already developed, so tliat 
the charge assigned is not tho chargo as on the date of assignment, but some previous 
,and outworn stato thereof. It is still more difficult to adopt such a theory when the 
charge, out of which tho chargo at tho date of assignment has developed, has already 
vanished not by process of development, but by efflux of t ime. If tho charge assigned 
is still a charge which has become unenforceable as a mortgage charge by efflux of time 
then naturally subrogation is time barred. But if it is a charge which has become un- 
enforceable as a mortgage charge, because it has developed into a doom* charge, I cannot 
tee why the party entitled to subrogation should be relegated to the unenforceable charge 
and denied the enforceable one. If the unenforceability of the mortgage charge as such 
is the test by which the right of subrogation is to be denied, it is difficult to see why a 
mortgage charge unenforceable at the date of assignment because it has passed into a 
decree should nevertheless be held enforceable by a subrogee, while a similar charge 
unenforceable at the date of assignment because of efflux of time, is not enforceable by 

the subrogee It appears to me then that the proper doctrine is that the subrogee 

or assignee in equity steps into the shoes of the prior mortgagee at the point where # ho 
is standing and takes over whatever rights and remedies he possesses at the moment 
his lien on the property is paid off/’ Further down His Lordship furtner clarified the 
position thus : “As I have sJid, I find it difficult to see how, when a mortgage is no 
longer alive as a mortgage but has suffered a change into a decree tor sale, and cannot 
therefore any longer be enforced as a mortgage by the prior mortgagee, it is nevertheless 
alive as a mortgage and enforceable as such by the puisno mortgagee who has paid it 
off in ite shape as a decree debt, or how that payment can revise the process of oonvenfem 
it has pafced through and revive it again as a mortgage charge. I hold therefore that 
the plaintiff is subrogated to the decree charge held by the prior mortgagee* t.e., the right 
to hold the property to sale to discharge the decree debt ; and that right is tee «« nay 
lestriotioiL that it should be worked out within the period of limitation fof the enforcement 
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S.92 of the original mortgage.” To the like effect are the observations of Chhatterji, 
J., in the Patna case and of Mukherjee, J,, in the Calcutta oase referred to under the 
foregoing footnote (n). It is true that in Eotappa's case (supra) Wallace, J., changed 
his views but the reason for the change does not appear to be convincing. The learned 
Judge was apparently oppressed with the supposed technical difficulties in giving effect 
to the viewB expressed in the previous oase. If one keeps in view the difference between 
substantive rights and remedy no difficulty need arise. Section 92 is concerned with 
and lays down a rule of substantive law and confers a substantive right How and 
within what time that right is to be enforced appertain to the domain of the law of pro- 
cedure and limitation both of which are what lawyers call adjective law. Every right 
of a civil nature is enforceable. The courts have jurisdiction to try all suits of a civil 
nature except suits of whioh their oognisanoe is either expressly or impliedly barred. 
If a prior mortgage is paid up before it has merged into a mortgage decree, the person 
paying, if he comes within sec. 92, gets the right of the prior mortgagee whioh at 
that stage i s wholly founded on the mortgage itself. Immediately preceding suoh payment 
the remedy of the prior mortgagee was to sue upon the mortgage. The subrogee’s right 
is also to sue upon the mortgage. If, however, the mortgage had ripened 
into a mortgage decree before payment, the subrogee gets into the substantive 
right of the decree-holder not qua mortgagee but as a decree-holder. How was the 
right of the mortgagee decree-holder to be enforced ? In England a suit upon a judgment 
was a familiar procedure. The right of a mortgagee decree-holder is oertainly a right 
of a civil nature. What prevents him from suing upon his decree ? It is the rule of 
procedure now embodied in sec. 47 of the Code of Civil Procedure that bars such a 
suit. Even under sec. 47 if a decree is merely a declaratory decree or is not executable, 
a suit is the proper remedy. Unless the decree is drawn up as suggested by the Privy 
Council and as now provided in Form No. 9 of App. D, Civil Procedure Code, the subrogee 
cannot execute the decree according to the rules of procedure but, for that reason, hfe 
right does not vanish in thin air. The right remains and aB he is not affected by sec. 47 
he has his ordinary remedy by way of a suit which but for the rule of procedure em- 
bodied in that section would also have been available to the mortgagee deoree-holder. 
The law of limitation is also part of the adjective law and it regulates the remedy by 
prescribing periods within which particular forms of proceedings are to be initiated 
but does not affect or qualify or destroy the right. This is clearly recognised by the 
faot that even when the proceedings to enforce a right are barred by limitation the right 
is not extinguished, unless the case comes within section 28 of the Limitation Act. If 
this distinction between the substantive right which is regulated by substantive law 
and the remedy which is regulated by adjective law is kept in view, there can be no 
difficulty in giving full effect to the doctrine of subrogation, namely, that if at the time of 
payment the mortgage is alive as a mortgage the subrogee’s right is on the mortgage 
<Aid his remedy is a suit which must be brought within 12 years from the acorual of the 
cause of action on the mortgage but that if at the time of payment the mortgage had 
merged in a decree the subrogee gets the mortgagee dec^pe -holder’s right and his remedy, 
if the decree is Hot in Form 9, is by way of suit whioh must be brought, under 
article 13 2, within 12 years from when the money due under the decree becomes 
payable. 

The second view mentioned above proceeds on the theory of a fresh (barge or a 
statutory right giving the subrogee a charge. The theory of a fresh charge found favour 
witji the Court in the oase of 8hib Lai v. Munni Lai (supra). That oase was, however, 
doubted in two subsequent cases noted above. In Atom Alt's oase (supra) S ul e ima n, 
C.J., said thatfrhen the right of subroga^on arose before the mortgage had merged into' 
gt mortgage decree* the subrogee got no fresh charge, but that when it arose after decree 
the subrogee got a statutory right whioh gave him a sort of charge. The last Full Bench 
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cftM of the Allahabad High Court (Mtinna Lai v. Chunn » Lai, tupra} oarxied this reasoning jj| x 

to its logioal conclusion, namely, that whether subrogation arose before or after decree a M M 
fieeh statutory right arose and limitation began in both cases from the date of payment. 

If section 92 is to be regarded as a statutory right there is no reason why old section 74 
was to be regarded otherwise. Nor can there be any reason why there should be any 
difference between a pre decree subrogation and a post decree subrogation which difference 
was oonceded by Sulaiman, C.J. To accept the first view is to give the subrogee more 
than the right of the prior mortgagee for the subrogee will enforce the right under the 
mortgage whioh may be greater than the right of the mortgagee decree-holder, r.g., as to 
interest. On the other hand, in many oases it will not give any enforceable right to 
the subrogee for the suit on the mortgage may be barred at the time payment of the 
decretal amount is made. To accede to the second view may also amount to giving the 
subrogee better rights, e.g,, when subrogAtion takes plaoe say 10 days after the decree 
when the mortgagor has over 5 months to pay. Aooording to the second view the sub* 
rogee will be entitled to take proceedings before the date of [myment under the deoree 
arrives. Further it is unnecessary, for the purposes of subrogation, to have recourse 
to the theory of a fresh charge or statutory right amounting to a fresh charge. The 
true principle, it is submitted, is that adopted by Wallace, J. Mi utter ji, J., and Mukherjee, 

J., in the oases noted above in which the third view has been expressed. 

In Sheosaran Singh f. .1 mta Co-operative Credit Society (r) the Patna High Court 
has taken the view that aftor tho amendment of the Transfer of l’ro|Nirty Act in 1929 a 
co-mortgagor on redeeming the mortgage acquires a charge on the share of the other 
co-mortgagor in addition to the right of subrogation and that consequently when a 
co-mortgagor pays off tho Jecretal amount duo under t.ho mortgage decree he becomes an 
assignee in equity of tho mortgage bond and if the suit on the bond is barred and th^ 
security becomes worthless ho can obtain a decree for sale in enforcement of his charge on 
the sharo of the other co-mortgagor if his suit has been filed within 12 years from the 
date of payment. Tho same view appears to liavo boon taken by a Full Bench of tbe 
Oudh Chief Court in Brij Ilh ulchan v. Pandit Bhagwan Doit (*). I f t lie period of limitation 
governing a suit for enforcing the right of the Mibrngee i* h*> suggested above, there will 
be no necessity for extracting, by a pnarena of interpretation of the provisions of 
the Transfer of Property Act on the basis of the supposed intention of the 
legislature, a statutory charge in favour of the co- mortgagor redeeming the mortgage 
for the co-mortgagor like auy other subrogee will have a better seeurity than a mere 
charge on the share of the other co-mortgagor. 


93 . No mortgagee paying oil a prior mortgage, whether 
with or without notice of an intermediate 
Prohibition or tacking. mor tgage, shall thereby acquire any priority 

in respect of his original security; and, except in ttie case 
provided for by section 79 no mortgagee making a subsequent 
advance to the mortgagor, whether with or without notice of 
an intermediate mortgage, shall thereby acquire any priority 
in respect of his security for such subsequent advance. 


Amendment. This ia tho game as aec. SO before the Amending Act of 1920. Tho 

•action has boon renumbered 93 and placed after aec. 92 aa the principle of taoking is 
closely allied to that of subrogation. 


(r). (1944) SS Pst. 969. 


•(#) (1949) 1W Luck. 70. 
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T&CkIng. — If there are successive mortgages thus : — 


A mortgages to B f 

A „ M • • • • • • • • • • • • C, 

and A „ D. 


D may redeem B and be subrogated to the rights of B ; but he only takes priority over 0 
in respect of 2?’s mortgage and not in respect of his own mortgage (<). Under the English 
doctrine of tacking D on paying off B acquired priority over 0 not only in respect of B'% 
mortgage but also in respect of his own mortgage provided B had a legal mortgage and D 
had no notice of C’s mortgage when he lent his money to A . Thus JD’s mortgage was 
tacked on to B'b and the consolidated mortgage of B and D became prior to C (it). This 
privilege, described by Lord Hale, C.«L, as the creditor’s tabula in naufragio (v), was the 
effect of the superiority allowed in equity to the legal estate. The first mortgagee B had 
the legal estate, and when D acquired the legal estate, then if he advanoed his money 
without notice of C*b mortgage he was said to have as strong an equity as C and a right to 
squeeze him out. 

This doctrine haB boon atylished in England by seo. 94 of the Law of Property Act, 
1925, as from the 1st January, 1926, and it was not recognized in India (u>). The effect 
of this seotion is to enact that the doctrine of tacking shall not apply in India except to 
the extent allowed by sec. 79. j 

The section was considered in Mittu Lai v. Kishan Lai (x) with reference to a question 
of rateable distribution under sec. 295 of the Code of Civil Procedure, 1882, corresponding 
to sec. 73 of the Code of 1908. The first and third mortgages f were to B and the second 
to C. B obtained two decrees for sale on his mortgages and reoeived payment of the 
sale prooeeds. C obtained a decree for sale and claimed that, after deducting the amount 
due on the first mortgage only, the balance of the sale prooeeds should be paid to him. 
O’s claim was allowed on the ground that neither the rule of rateable distribution under, 
the Code of Civil Procedure nor sec. 80 (now sec. 93) of this Act gave priority to a sub- 
sequent encumbrancer. 

With or without notice.— It matters not whether the mortgagee making the 
subsequent advance haB or has not notice of the intermediate mortgage (y). 

Salvage payments.— When a prior mortgagee makes payments of arrears of 
Government revenue to protect the property from forfeiture and sale, such payments 
are in the nature of salvage payment on behalf of all persons interested, and are added 
to the prior mortgage either under sec. 72 of this Act or seo. 9 of the Bengal Revenue 
Sales Law, 1859, and have priority ovei; puisne incumbrances (z). 

Mortgagor not affected.— The section refers to the rights of successive mort- 
gagees inter se and has no bearing on the question which may arise between the mortgagor 
and mortgagee with reference to consolidation, or tacking or adding expenses to the 
mortgage debt under sec. 61 or 72. But under the old rules of administration in 
England, long since repealed, a mortgagee might tack a^ unsecured debt to a mortgage 
debt and thus conrert a simple contract debt into a specialty as against an heir or 
devisee of the mortgagee under the rule in Bolfe v. Chester (a) though he might not do so if 


(0 Chhotey Lai v. Dharajit (1926) 96 I.C. 1064, 
<*26) A.A. 744. 

<u) Mann v. Lee (1670) 2 Vent. 837 ; Brace v. 
Marlborough {Duchess) (1728) 2 P. Wins. 
491. 

(v) the plank which gives security to the 
• shipwrecked creditor. 

(u>) Jfarayan Venkoba v. Pandurang (1888) 7 
Bom. 626: GolukruUh Mister ▼. LoBa 
Prom Aslfi878) 8 Cal. 807, 809 : SirbadMs 
Rai v. Ragfmmth (1885) 7 All. 568, 578. 


(x) (1890) 12 All. 646. _ „ # _ 

(y) imperial Bank of Indio v. U. Rai Oyaw 

Thu (1928) 1 Bang. 687, 60 I.A. 288, 76 
1.0. 910, 028) AJPC. 211. * M . 

(z) Monohar bat v. EamnmuU (1981) 86 Cab 

W.N. 1040, 68 I.A. 841, 184 I.C. 646, 

BaariBaewswa 


298, 126 1.0. 126, (*80) A.C. 1*1. 

(o) (1855) 20 J8sav. 610— see note mnltlplicitT 
of actions under s. 72. 
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be would thereby gain priority over other creditors (ft). In a case where the mortgagor 
had been in possession and a suit was compromised on terms that the mortgagor should 
pay the arrears of rent with the mortgage debt, it was hold that a t ranaferee of the equity 
of redemption was not bound to pay the arrears, as the rent could not be tacked on to 
.the mortgage debt (f). 


Sc. 


94* Where a property is mortgaged for successive debts to 
successive mortgagees, a mesne mortgagee has 
^Righu of memc mortga- ^ same rights against mortgagees posterior 

to himself as he has against the mortgagor . 

The Old Section. — This auction lias boon aubstitutocl by tho Traiiafor of Property 
(Amendment) Act f 1929. The old section was numbered 75 and was a* follows 

“ Every second or other subsequent mortgagee has, so far as regard* redemptions 
foreclosure and sale of the mortgaged property, the same rights against the prior mort- 
gagee or mortgagees as his mortgagor has against such prior mortgagee or mortgagees, 
and tho same rights against the subsequent mortgagees (ft any) as ho has against his 
mortgagor.” 

Amendment. — Thispsoction is now. It corresponds partly to the repealed aoo. 75 
and tho repealed Order *34, rule II, of the Code of Civil Procedure, 1908, a* originally 
enacted. 

Redeem up, foreclose down.— fl'liis familiar rule was expressed in the repealed 
sec. 75. In tho Act as amended it is divided between two secs. 91 (a) and 94. 
Section 91 (a) gives a puisne mdtgagoe a right to redeem a prior tiuirfguge, and tl^g 
section gives a prior mortgagee a right to foreclose a puisne mortgagee. Jt in not easy 
to understand why tho section refers to a mm nr. mortgagee as it does not refer to right* 
against anterior mortgagees. The word 11 prior” would have been more appropriate 
and possibly tho word ‘mesne’ is a survival of tho repealed Order 34, rule 11, of tho 
Civil Procodure Code, 1908. 

Tho rule arises in tho case of successive mortgages and is best explained by an example. 
Thus if there are three successive mortgages— 

A mortgages to M 

A „ « 

A „ » 

C as assigneo of part of tho equity of redemption of A, bon th- right to redeem ti. I* or 
the same reason D can redeem C or U . On the other hand li can foreclose A, and a. 
parts of A*s equity of redemption have boon transferred to C and to D, li can foreclose 
C or D or both. ( 

English and Indian law contrasted.— Ill English law the puirno mortgagee'* 
right to redeem a prior mortgagee is strictly ancillary to his right to work out his remedy 
by foreclosure or sale of tho jfloperty. Thus D redeems C and standing in C's shoes 
redeems B and standing in B's shoes forecloses A. Accordingly D cannot rodoem B 
without first redeeming C (d). This is sajd to be because what is mortgaged to 0 is ths 
right to redeem B and what is mortgaged to B is the right to redeem C. Again, the 
a sking to redeem must foreclose all equities subsequent to himself as well as 
the mortgagor. Thus if D wishes to redeem C. he must oiler to foreclose A , and therefore 
.he pannot redeem 0 before ho i* entitted to foreclose hi* own mortgage. Similarly if 
D wishes to redeem B, he must offer to redeem C and claim to foreclose A. 

(ft) PiUf.PiU (1875) 23 W.R.iEng) 440. < • (i) v . Smith impjSck. D. 1U. 

(c)* Vmi r. Xagammal <1895)18 Mai. 808. , ‘ ' . * 
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It is recognized in Indian cases that the pnisne mortgagee’s right to redeem a prior 
mortgagee is ancillary to his right to work out his remedy by sale of the property (e). 
For thiB reason the Madras High Court has held that limitation for the puisne mort- 
gagee’s suit to redeem a prior mortgage is not sixty years under art. 148, but twelve 
years under art.. 132 (/), although the other High Courts apply the sixty years* period 
under art. 148 of the Limitation Act (p). But the rule in India is not so strict as in 
England, for D may redeem B without redeeming C, but it is necessary under Order 34, 
rule 1, of the Code of Civil Procedure, 1908, that C should be made a party. Again 
D may redeem C without foreclosing A ; only it is necessary that A should be a party. 
On the other hand if B forecloses A, B should make C and D parties to the suit. 


Effect of prior mortgagee’s decree on puisne mortgagee.— If the prior mort- 
gagee forecloses his mortgage, and makes the puisne mortgagees parties to the suit, liberty 
is given under the decree to the puisne mortgagees to redeem the prior mortgagee and 
foreolose or bring to sale the mortgagor, though tho decree doeB not operate as res judicata 
between the mortgagor and tho puisne mortgagee (A). In a case where the decree was not in 
proper form and did not give this liberty, the Privy Council held that the puisne mortgagee 
could not pay off the prior mortgagee and adopt the decree as his own (i). This was on 
the ground that the payment satisfied the decree and there was nothing left to execute 
a nd so the puisne mortgagee’s remedy was by another suit. When the decree is in proper 
form and gives the puisne mortgagee a right to redeem which hf exercises and the mort- 
gagor makes default in payment the Court may substitute the puisne mortgagee as decree 
holder and pass a preliminary decree in his favour ( j). But if the puisne does not exer- 
cise his right to redeem, the property after sale parses to the auction purchaser free from 
incumbrances, and the rights of tho puisne mortgagee are transferred to the surplus sale 
proceeds (£). In a case where the prior mortgage wa^ of property in Calcutta and the 
puisne mortgage of that property and another property in the mofussil, the prior mortgagee 
sued for sale and the sale proceeds were not enough to satisfy the puisne mortgage — yet the 
puisne mortgagee was not allowed to bring to sale the mofussil property which was not in* 
suit (Z). 

• 

Rights of auction purchaser at sale In execution of mortgagee’s decree.— 

In this connection it is important to note that a purchaser at a sale in execution of 
a mortgage decree is in a much stronger position than a purchaser at a sale in execution 
of a money decree against the mortgagor. A sale in execution of a money decree passes 
the rights of the mortgagor existing at the date of sale. The sale in execution of the 
mortgagee’s decree passes the rights of the mortgagee as well as of the mortgagor as 
they existod at the date of the mortgage (m). If the mortgagor has no title so that the 


(«) Muhammad Usan v. Abdulla (1808) 24 
Mad. 171 ; Ooverdhana Boss v. Veerasami 
Chatty (1000) 26 Mad. 637. 

(/) Lakehamanan Chettiar v. Sella Muthu (1925) 
i 47 Mad. L.J. 602, 84 1.C. 801, (’25) A.M. 
76 ; Appayya v. Venkataramayya (1025) 
82 i.O. 864, (’25) A.M. 150. 

(g) Sayamali v. Aniauddin (1020) 57 Cal. 704, 33 

&1. W.N. 1067, 110 I.C. 135, (’20) A.C. 
600 F.B., distinguishing Nidhiram v. 
Sarbetsur (1010) 14 Cal. W.N. 480, 6 I.C. 
877 ; Priya Lai v. Bohra Champa (1023) 
45 AH. 268, 70 I.C. 408, (’28) AJL 271 ; 
Nathmal v. Nilkanth (1082) 84 Bom. L.B. 
1610, 141 I.C. 811, (’88) A.B. 25; Sundar 
Bat v. Belt Ram (1088) 14 Lah. 606, 142 
I.C. 805, (’33) A.L. 503 ; Ramjhari Kuar 
v. Lola Kaehinath (1026) 6 Fat. 613, 04 
I.C. 284, (’26) A.P. 887. 

(h) •Vadaggata v. Madura Hindu Sabha (1010) 


<*> 


. 00, 40 I.C. 36. 


Oopi War aim v. Babu Bamidhar (1005) 27 
AU. 826, 3§ I.A. 123, which In effect over-* 
rules Bmanna&\ Balagurivi (1800) 0 Mad. 


L. J. 177 ; cf. Sundara Reddiar v. Subbiah 
(1013) 24 Mad. L.J. 28, 18 I.C. 610. 

O') Tamunabai v. Maroti (1088) 146 I.C. 614. 
(*38) A.N. 163. See also C.F.C. Appendix 
1>, Form 0, para. 6 (a). 

(k) Berhamdeo v. Tara Chand (1006) 83 Cal. 
02 on app. Barhamdeo v. Tara Chand 
(1014) 41 Cal. 654, 21 I.C. 061 P.C. ; 
Ramasami PiUai v. Narayanatami (1025) 
48 Mid. L.J. 100, 86 I.C. 548, (*26) A.M. 
483. 

(0 Sarat Chandra v. Nahapiet (1910) 37 Cal. 
907, 8 I.C. 1142. 

(m) Sheehgiri Shanbog v. Salvador (1881) 6 Bom. 

5 ; Shaik AbduUa v. Haji Abdulla (1881) 

6 Bom. 8 ; Badoba Arjunji v. Damodhai 
(1882) 16 Bom. 486; Perumdt v. Karen 
(1896) 16 Mad. 121 ; Bttai Lallubhai v. 
Mundae (1806) 20 Bom. 80 0:Maganl* 
v. Shakra Qirdhar (1808) 22 Bom. 045 : 
Muut. BhantpanH v. Hargobind Pra»ha<l 
(1024) S Pat. 486, 78 I.C. 614, (*24) A.P.- 
484 ; Ma Kin Kyaw v. B. C. Bey (lt'W 
4 Bang .*96, 07 I.C. 248, (*28) A.R. 18t 



RIGHTS OF MESNE MORTGAGEES. 591 


equity of redemption is not. represented in the mortgagee's suit, the mortgage decree is 
so far as the property is concerned, a nullity (n). 

Rights of auction purchaser at sale In execution of mortgagee's decree If 
puisne mortgagee not a party .—If the prior mortgage suing to enforce his mortgage 
does not make the puisne mortgagee a party to the suit ami brings the property to sale, 
it has been held that the auction purchaser acquires the rights both of the mortgagee 
and mortgagor. As assignin' of the mortgagor he may sue to redeem the puisne 
mortgage (o), or as assignee of the mortgagee's rights he nmy mu* to enforce the puisne 
mortgage (p). It has been held that the purchaser acquires the rights of the mortgagor 
and mortgagee free from subsequent incumbrances, but is still liable to be redeemed by 
the puisne mortgagee (y), or bv an assignee of the equity of redemption who has not 
been made a party (r). In a suit to redeem the auction purchaser, the dtx'roo is ignored 
and the auction purchaser is entitled to interest up to redemption (#), The 
auction purchaser cannot sue for possession but may sue for aulo to compel 
redemption (/). 


Omission to Implead puisne mortgagee does not affect his rights.— The 

omission to implead a puisne mortgagee does not in any way affect Ins rights (u). Not 
only has the puisne mortgagee the right to redeem the prior nmrt gugeo after he has brought 
tho property to sale (r), but his right to sue for sale, subject of course to the drat 
mortgage, is not a floe ted (te). Even if the puisne mortgage is of a part- yet tho puisne 
mortgagee has a right to .redeem thc)»rior mortgage of the whole U). Tho puisne mort- 
gagee may redeem tho prior mortgage although a suit to enforce the puisne mortgage U 
burred by limitation. This it because limitation fora suit for redemption is do yearn unAar 
Article 148 while limitation for a suit to enforce a mortgage is 12 years under Article 132. 

0 iJut redemption of the prior mortgage will nut give the puisne mortgage a right to 
possession if the prior mortgage is not usufructuary (y). In a Nagpur case (z) a puisne 
mortgagee was not inude a party to the prior mortgagee’* suit. After the decree but before 
tho equity of redemption was extinguished by the sale, tho mort gagor sold the equity of 
redemption and his vendee redeemed the puisne mortgage. The vendee standing in the 
shoes of tho puisne mortgagee was entitled to redeem the prior inert grmtm’M auction 
purchaser (s). The Privy Council have repeatedly -and that the proceedings »» the prior 
mortgagee’s suit are not binding on the puisne so a* to affect his rights under the puisno 


(n) Surendralal Kundu v. Ahmnnid AH < 1 ? 60 

Cal. 1103, 147 I.C. BUS, (MU) A C. 912. 


A ll 1 su , K*oti Smith v Bam hat (10114) 
All L.J. M, 147 I.C. 340, ('34) A. A. 73. 


<o) 

</') 

<9) 


in 


(•) 

**> 


Rauanbhai v. I’maji (1904) 2H Bom. 153 , | * no 
Sarvothama v. Ituia liao < li»- 1 ) Mai. 

W.N. 503, (‘31) A.M. 646. 

Sham Dei v. Iialjit Singh (10 JO) 32 All 1 Jt), 

5 I.C. 451. 


Mohan Manor v. Toga Vk<i (1666; 10 Horn. 
324; Uajadhar v. Mul ( hand (IsSSj 10 
All. 520; Maganlal v. Shakra <1h9s) 
22 Bom. 945. 04S ; KadriUf/tah v. Kubra 
(1901) 23 All. 25 ; (JorerMana U<a* v. 
Veeraeami (1904) 26 Mad. 537 ; Dina Math 
v. Loch mi Martin (1903) 25 A!!. 10*; 
Pandurang v. Sakharchand (1907) 31 
Bom. 112. 


Ram Prasad v. Bhikari Dan (1004) 26 All. . 
4Q4 ; Venkat Heddy v. K unjap pa (louruLin ; 
(1924) 47 M*i. 551, B3 I.C. 1022, C24) 
A.M. 650 ; Badar-ud-dm v. Karim Bakth 
(1931) 135 I.C. 200, (Ml) V.L. 436. 


Mathra Dot v. Amichand (1933) 141 T.C. 
252, (’83) A.L. 75. 


tatta Perehad v. Monoffor Da* (1361) v 
Gal. 817 ; Ma Kin Kyaw v. K. C. Dey 
(1026) 4 Kang. 96, 97 I.C. 243, (“24} 


f 


<*> 


(«) 


( r ) 
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(*) 


Burn Prasad v. lihikari Da* (1004) 26 All. 
4»»4, 4«'.7 ; Hokum Singh v. Jotllanji 

(1921 1 43 All. 204. «t 1C. 042 jF.n.f; 
JagfHHHir M a total v. Srolhar Dal (1920) 
H I'at. 216 , 114 I.C. 216, C2H) A.P. 5HU ; 
Maung Shtne v. Karamhu. (1926) 6 K*ug. 
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I ftdiyar Firm (1931) 9 Hang. I. 132 I.C. 
241, (Ml) A.U. 1 05 ; Kuitar Khan v. 
Abdul O' ham (194#) A.C. 31, 74 C.L.J. 1, 
43 C.W.X. 705, 202 I.C. 306. 

MafUkarjundu v. Linga Murtl (1008) 26 
Mai. 332; Mahan Mano v. Tttgu Uka 
(1686) 10 Bam, 224, Kudrat (JUah v. 
Kuhra Begum (VM) 23 AU. 26. 

Dehmulm Mamin ▼. Burnt aran (1903) 80 
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mortgage (a). In Sukhi v. Ohulam Safdar Khan (A) the Judicial Committee said — “ The 
general principle is stated rightly by the High Court. It is this : * The plaintiff is a puisne 
mortgagee seeking to enforoe her mortgage, the prior mortgagee in his suit having failed 
to make her a* party. It is the duty of the Court to give the plaintiff the opportunity 
of occupying the position she would have occupied if she had been a party to tho 
former suit.' ” Wallis, C.J., in a Madras case (c) said that the mortgagee has a right to 
sell the mortgagor's interest as it stood at the date of the mortgage subject to this, 
that he must make all subsequent mortgagees parties if he wishes the sale to be freo 
of their incumbrances. This, it is submitted, is a correct statement of the law, 
but in an earlier case from Allahabad (d) Turner, J., said — “ Of course such subsequent 
encumbrancers, if they are not made parties, might at any time before sale come in 
and redeem, and they will not be bound by the decree, but if they do not redeem 
and a sale takes place their liens will be defeated unless they can show something moro 
than the existence of their subsequent encumbrances, some fraud or collusion which 
entitled them to defeat the first encumbrance or to have it postponed to their own.” 
It is submitted that this is qpt a correct statement of the law. It is difficult to soe how 
tho lion can be defeated if the puisne mortgagee was not a party to the suit, or how pro. 
perty can be said to be taken by the purchaser free from incumbrances if the puisno 
mortgagee still has a right to redeem him. . 


This difference of opinion as to the precise effect of a prior mortgagee’s sale without 
impleading the puisne has led to many conflicting decisions, when the right to possession 
of the property has been in issue. It has been held in somp cases that a puisne mort- 
gagee in possession, though not impleaded in the prior mortgagee's suit, may bo evicted 
the auction purchaser at the prior mortgagee’s dble, and that the puisne mortgagee 
must redeem him or give up possession (e). The same rule has also been applied to an 
assignee of part of the equity of redemption who has been in possession (/), though in some 
oases it has been held that if the mortgagee's omission to join the purchaser of part of tho 
equity of redemption was intentional, his Buit for possession should be dismissed (g). It 
is submitted that the right of redemption is a right, and not a liability, and a person 
holding such right cannot bo compelled to enforoe it on pain of eviction. Again, these 
cases offend against the principle that a puisne mortgagee should not be prejudiced 
by the omission of the prior mortgagee to join him as a party. In other cases, however, 
it has been held that the prior mortgagee's auction purchaser cannot dispossess the puisno 
mortgagee (h) or a sharer in tho equity of redemption (t) who has not been joined, unless 


(а) Umeeh Chunder v. Zahur Fatima (1880) 18 

Cal. 164, 17 I .A. 201 : Hat Ram v. Shgdi 
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(1906) 11 Cal. W.N. 314. 

(A) Makhan Lai v. Bohan Lai (1930) 62 All. 
471, 126 1.0. 817, ('80) AJL. 866; 

Singh v. Ram Lai (1984) 147 I.C. « 
1934 All. L.J. 188, (’34) JLA. 78; 
kala Sourauazulu v. KannamDhora (1£#~) 
5 Mad. 184; Pmmal v. Kaveri ( 1893 ) 
16 Mad. 121 ; Rangaeamy Naiken v. ho- 
marammal (1908) 26 Mad. 484: Mf* 
Vittie v. Achuthan (1911) 21*Mad. 1*J. 
218, 0 La 518 F.B. 

Seethan (1981) 81 M»d. I.J. 810, 1 " 3 
I.C. 497, ('81) AJf. MS. 
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as assignee of the equity of redemption he redeem* him ; and the auction purchaser is 
not entitled to evict a lessee of a lease subsequent ly granted by the mortgagor if the 
lessee had not been made a party to the suit (j). Conversely an assignee of a part of the 
equity of redemption was held entitled to recover possession from the auction purchaser 
at the mortgagors sale (k). Rut those cases have been dissented from on the ground 
that his only right is that of redemption (/). 


Possession as between auction purchasers at sales of prior and puisne 
mortgagees who have not made each other a party* — Again, the dispute for 

possession may arise between the aue turn purchaser of tin* prior and that of the puisne 
mortgagee who have each brought the property to hu 1<> without making the other 
a party. Many cases proceeded on the view that after tin* sale by one mortgagee 
there was nothing left for tin* other mortgagee to sell, and the right of possession was 
decided according to priority of sale (m). In some eases the right of possession w*as 
determined according to the priority of the mortgages («). In one ease (o) the prior 
mortgagee's auction purchaser sued the puisne auction baser for possession and the 
Court gave him a decree for sale in default of redemption (<>)• In a Madras case the 
Court said that the prior mortgagee not having juitfrd the puisne mortgagee, the right 
of the purchaser to be treated as the owner of the equity of redemption, which i» an estate 
of ownership, is imperfect, and the puisne mortgagee who represents the ultimate equity 
of redemption is entitled to retain possession (p). But in another cast* (q) the Madras 
High Court held that although the prjpr mortgagee not having joined the puisne his suit 
was imperially constitut'd, yet he was entitled to use the prior mortgage as a shield 
and that tho puisne mortgagee's purchaser is not entitled to dispossess him unless he 
pays him off. Tho Allahabad High Court holds that if the prior mortgage is not usufru^ 
tuary tho prior mortgagee’s auction purchaser gets no right of possession. A qualified 
tlecreo for possession unless redeemed i« in effect a decree for foreclosure and the prior 
mortgagee’s auction purchaser is not entitled to such a decree cither against the auction 
purchaser of a puisne mortgagee who has not boon made a party (r) or against an assignee 
of part of the equity of redemption who haa not been joined (*). On the other hand the 


( j ) Radha Verehad Misirr v. Monohur Dae 
(1881) 6 Cal. 317; Jugut Rittore v. 
JKartie Chunder (1804) 21 Cal. 116. 

(Jfc) Grish Chandra v. Jnhtrar (1808) 4 Cal. 

Vi. N. 462; Ilabibullah v. Jugdeo (1008) 
6 Cal. L. J. 600. 

( l ) Sheikh I lain Sharup v. Akhoy Charan < 1021 > 

25 Cal. W.N. 253, 62 I.C. 445, (’21) A.< . 
157; Bhagaban Chandra v. Turak Chandra 
(1027) 45 Cal. L.J. 4. lfH) I.C. 420. (*27) 
A. C. 259; Rhodai Shaik v. Lakehmi- 
naravan Dull (1928) 55 Cal. 602. 107 l.« . 
356, ('28) A.C. 116; Jagatehandra De v. 
Abdul Raehid (1935) 02 Cal. 76. 38 Cal. 
W. N. 1178, 164 I.C. 808, (’35) A.C. 130. 

(m) Venkatanameammah ▼. Ramiah (1870) 2 

Mad. 108 ; Ramanadhan Chnli v. Alkonda 
(1895) 18 Mad. 600; Muhammad U*an 
Roman ▼. Abdulla (1901) 24 Mad. 171 ; 
AkaUy Moidin Rally v. Chiragil (190£) 

26 Mad 486; Multi CheUiar v. Subra * 
mania Chettiar (1(M) 82 Mad. 485. 
4 I. C. 1077; Ram Ramin Sahoo v. 
Mam Perthad (1904) 31Cah 787; 
VenkatagiH v. Sadagopa (1912) 22 Mad, 
L. J. 129, 10 I. C. 83 ; rhxnnaneamy v. 

1982) Mad . W. M. 742 139 
LC. 809. ('82) A.M. 566 ; Ranaek Chand 


. 809. ( 82) A.M. aoo ; aitmacm 
v. Tduckdpe Ron O®? 0 ). 2 S 6 , ; 
DirgopalLal v. Bolakeeim 0) 5 CaL 
2M;Ragmdra Chettiar r*JUtekn< Amma’ 
(1988) 56 Mad. 846. 65 Mad. L. J. Iu8, 
144 I.C 833, (*33) A. M. 588 F.lt.; Ram 


<n) 


<<>) 

(P) 

( 9 ) 

(r) 


(•) 


Kirdur v. J I a nr am Halt a (1988) 146 
J. (!. 175. ( 83) A. C. 181; Summon 
Sayuratu v. Surnxyya (1984) 67 Mad. 
I,. J. 312, 152 I.C. 613, CS4) A.M. 586; 
btahnmrd Jurrutn Mia v, A kali Afudiani 
(1943) A.C. 677. 77 C.L.J. 162, 47 C.W.K. 
682, 210 I.C. 07. 


Jbf v. flamiee Thakur (1902) 
7 Cal. W. 11 ; Uar Pert had Lai v. 
Dalmardan Smgh (1905) 82 Cal. 801 , 
Gangadhar v. Jxikthman (1930) 82 Bom. 
L. 8. 481, 126 I. C. 906, ( 80) A. B. 221 . 
A ftar Jr Han Regum r Mahomed Ahmed 
A merkhan (1937) 171 I.C. 56, (1987) A#I » . 
478. 

Rhekdhari Mahltm ▼. Radhika Row (1934) 
13 Pat. 804. 166 I.C, 636, (*84) A.P. 648. 

CAtttnw Villai v. fenkaituamy (1917) 40 
Mad. 77, 86, 84 I.C. 607. 


Chinnaemami v. Damallnga , ettpra. 
Madan IaH v. Bhagwan Dae (1699) tl Alt. 
285 F.B. : Aghore Rath Banorji v. Deb 
Ramin (1906) 11 Cal. W. N. 814; Ram 
Ramin v. Momi (1928) 46 AU. 169. 
74 L C. 248, (’28) A. A. 449; UehmA 
Sarnia ?. Bird** Rarrtn (192g^2| AU. 

AU. 


L. J. 061, 97 I.C. 4, (*26) A 
Bargu UU v. Gobim4_ Rai (1697) 19 


F.B.; BabitmRa+v. Jngiao JI907) 
6 Cal. L. J. 6068 Xrietopada Baa v, 
Chadanya Charan (1922) 49 Col. 1048, 69 
I. C. 630, (*22) A.C. 274. 
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S.94 right of foreclosure is recognized in the following passage from Jones (t) which is 
approved by Ghose (u) and which has been followed in many cases : — 

t “ When a party in interest other than the owner of the equity of redemption is not 

made a party to the bill, the foreclosure is not generally for this reason wholly 
void. It is effectual as against those persons interested in the equity of redemption 
who are made parties. The sale vests the estate in the purchaser subject to 
redemption by the person interested in it who was not made a party to the pro- 
ceedings. His only remedy, however, is to redeem. He cannot maintain ej ectment 
against the purchaser. He cannot have the sale set aside by intervening by petition 
in the foreclosure-suit. His only right is the right of redemption. The sale, 
+ though it fails to be effectual in every other respect, operates as an assignment of 

the mortgage and all the mortgagee’s rights to the purchaser, who may proceed 
de novo to foreclose." 


It would follow that an assignee of part of the equity of redemption or a puisne 
mortgagee who has not beer made a party cannot dispossess a prior mortgagee’s auction 
purchaser (v). The question however is one which seemB to admit of a simple solution. 
If either of the mortgages is ushfructuary, the auction purchaser at that mortgagee’s 
sale is entitled to possession. If neither mortgage is usufrucf lary each auction purchaser 
is qually entitled to possession, and he who secures possession is entitled to keep it until 
redeemed, and if both are willing to redeem the auction purchaser from the prior mortgagee 
has the prior right to redeem. This subject is discussed in a recent Full Bench decision 
of the Allahabad High Court (in), where the conclusion is partly based on the doctrine of 
^1x8 pendens. But as pointed out by Mukerji, J., fci the same case and by the Madras 
High Court in a subsequent case ( x ) this is an incorrect application of the rule of Us 
pendens for the puisne mortgagee’s title relates back to the date of his mortgage. 


Priority Of rights Of redemption. — When a prior mortgagee has brought the 
property to sale and has himself purchased it he is entitled as assignee of the equity of 
redemption to redeem the puisne (y). If the two rights to redeem, viz., the right of 
the puisne mortgagee to redeem the prior and the right of the prior mortgagee as 
assignee of the equity of redemption to redeem the puisne, conflict, the right of the prior 
mortgagee to redeem the puisne takes priority (z). In a Calcutta case (a) there was 
a first mortgage to A of 33 bhigas and then a second mortgage to B of 8 of these 33 
bhigas and 4 other bhigas. A obtained a decree for sale on his mortgage without 
making B a party and purchased the 33 bhigas himself. B then sued to redeem A and 
he had the right to redeem the 33 bhigas, but if this had been allowed A as assignee of 
the equity of redemption could have again redeemed the 8 and the 4 bhigas of the puisne 
mortgage. The Court to avoid complications allowed B to redeem only the 8 bhigas. 

•Similar decrees were made in some other cases ( b ). In Amba Prasad v. Wahid-Ullah (c) 
the puisne mortgage was of two-thirds of the property in the prior mortgage, and each 


(0 Jones, para. ^395. 

(«) Ghose, p. 625. 

(v) Bhagaban Chandra v. Tardk Chandra 
W (1027) 45 Cal. L. J. 4, 100 1.0. 420, (’27) 
A. 0.260. 

(to) Bam Sanehi Lai v. JdjCei Pr asad (1031) 
20 All. L.J. 720, 184 1.0. 1, (’81) A.A. 466. 
(x) Chintumoami v. Dermal toga (1082) 180 
I.C. 800, (’82) A. M. 666. 

(V) Basanthai v. Untaji (1904) 28 Bom. 168; 
Sarvothma v. Raja Boo (1981) Had. 
W, N. 608, (*21) A. M. 648 ; Paras Ram 
Singh liPtmdohi (1022) 44 'All. 462,^7 
1. 0. 588,4*82) A. A. 185. 

« jjs sms 


df I. 0. 588, 


JrUnHtO llVAii; AU. • V*, -- 

296, (’26) A. A. 804; 

Prosanna v. Oirindra Prasad (1003) 3 
Cal. L. J. 178. 

(а) Madhuram v. Bhotong (1025V 86 I. C. 193, 

(’25) A. 0. 50. 

(б) Shea Namin Saha ▼. Ram Sir* Shan (WW) 

62 I. C. 612; Amirdumd t. Wj* 
(1981) 184 1. 0. 959,7’81) A. B. 

Bhaoritan Scar V. Sarnia Praa*t <»»«> 
11 At. 416, 189 I.C. 78, CO) A.F. i-°- 

(c) (1922) 44 All. 708, 711, 68 1.0. 261, 
A.A.405. 
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mortgagee had sned f or sale a mi purchased without joitimg the other. The prior mortgaged CU 

was in possession, but t he Court allowtui t he pui&no mort gagoe to redeem two third* of the 
property for a proportionate amount of the mortgage money. The Court said : " Where 
tho rights of the mortgagors have voted, as in this case, partly in a prior mortgagee 
and partly in a subsequent mortgagee, after a suit hail been brought by oa»h of them to 
enforce his mortgage, neither the former ean be »m |u*l Uni to redeem tho whole nor can 
he compel the latter to give up his interest in the share of the mortgagor which he has 
acquired.** 

Prior mortgagee not necessary party to puisne mortgagee's suit.—' The 
puisne mortgagee may sue for foreclosure or sale on liis own mortgage only* In 
that case the prior mortgagee is not a necessary party— O. 34, r. 1 of the Code of Civil 
Prooedure, 1008 — and tho property will be sold subject to the prior mortgage (d ). 

He may do so even after tho prior mortgagee has brought the property w» aalo and pur- 
chased it without making him a party ( #), ami in such a ease he should make the prior 
mortgagee’s auction purchaser a party (/). If ho merely joins tho prior mortgagee in 
a suit on his own puisne mortgage and claims no relief against him, the position of the 
prior mortgagee will be that of a paramount title outside^thi* controversy and he will 
not be affected by tho decree which the puisne obtains. Thin occurred in the Privy 
Council case of Jttulha Kishun v. Khurxhal Hnxsein (y). The prior mortgage was of 
1892 to A whose interest devolved on B who assigned it in September UN Ml to the plaintiff. 

The puisne mortgage was of 1894 to C who sued for sale in August 1006 making 
B a party but claiming no relief against him. After C had obtained tho decree for sale, 
the plaintiff sued on his prior mort gage and was met by the plea of tm judicata on tho 
ground that his predecessor /> might and ought to have enforced the security in the 
former suit. Tho defence failed as*C had not in his suit sought to displace B*» title andk» 
to postpono it to his own. 

The prior mortgagee may consent to the property being sold free from his 

prior mortgage giving him the same interest in the sale procewis as he lntd in the property 

Civil Procedure Code, Order 34, rule 12. In such a ease it i* nut open to the puisne 
mortgagee to contend that tho rate of interest in the prior mortgage is excessive (A). Such 
a contention would however be open to the puisne mortgagee if he had exercised his right 
of redemption. 


The Allahabad High Court at one time held that the puisne mortgage* could not 
enforce his own mortgage without redeeming the prior mortgagee (0. This case known 
as AfcUadin'B case was based on a mistaken uoiwtruction of the word " property ** in the 
repealed sec. 85 which required “ all jiersoiw having an interest in tho property 
comprised in a mortgage " to be joined as parties. This was interpreted to mean tho 
tangible or physical property mortgaged and not merely a right in property. Matadin'j 
case was overruled in 1907 by another Full Bench in Bam Shankar Lai v. Gancsh Prasad (jy 
and in the next year sec. 85 was replaced by 0. 34, r. 1 of the Code of Civil Procedure, 1908, 
which makes the point plain (k)P Matadin'B case was in conflict witiypreviout decisions 


(d) Kanti Ram v. Kutubmldin (1895) 22 Cal. 3 3. 

(a) Debendra Narayan Hoy v. Ramratan Baiurje * 
(1908) 80 Cal. 099 F. B., overrulliiK 
Baroa Chum v. Chandra Hath (1899) 
4 Cs6. W.N. 541. 

ft ckkm y PiUai v. Vmkatasamy (191?) 

40 Mad. 77, 34 l.C. 507. 

( 0 ) (1920) 47 Cal. 662. 4? I. A. 11. 55 l.C, 

W 1 cf. Collector of Moradabad v. Muhammad 
Bidayet Ah (1926) 4H 

• ( f 26) A.A. 449; Official Atnytier of 


Calcutta y. Jaoobandhu MulHrJc (1984) 
6) Cal. 494, 88 Cal. W.N. 492. 150 l.C. 
821, (’34) A C. 652. 

(h) Phut Chand v. Shuyan Chamd (1984) 156 l.C. 

1116. C34) A.L. 799. 

(i) Matadin v. Karim Hum in (1691) IS AU. 

432 F. ». (Malttutad, J., dissenting) ; 
Mahamj v. Ram)i Lai (1910) 7 Am L. 
J. 15. 6 l.C. 177. 

(f) (1907) 29 All. 886 P. B. # ‘ 

# (*> C:*ote, p.927. * • 
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Aume High Court (l) and with those of other High Courts (iS). It involved an 
obvioushardship to the puisne mortgMpe^ for his period of redemption might be shorter 

* than thaiOfthe prior mortgagee (n). Abbut the same time that MatodwtC s oase was decided 

* the Privy Council in Umes Chander v. Zahoor Fatima (o) upheld an order for sale in a case 
-Where the ptiffee mortgagee had sued in the alternative for sale subject to a prior mortgage 
or for redemption of the prior mortgage. The Allahabad High Court has since held that 
even if the puisne mortgagee makes the prior mortgagee a party he may sell the property 
subject to the prior mortgage and is not bound to redeem him (p) ; though it may 
sometimes be convenient to direct redemption of the prior mortgage as tending to prevent 
multiplicity of actions (g). 


The puisne mortgagee may redeem up mortgages prior to his own and foreclose 
the mortgagor. The form of decree is that in Form 10, Appendix D to the Code of Civil 
Procedure, 1908. He may also foreclose down mortgages subsequent to his own. 


If the puisne redeems a prior mortgagee who has brought the property to Bale 
without joining him as a party, he acquires the rights of the prior mortgagee, and 
steps into his shoos by subrogation. In that case it has been held that the mortgagor’s 
right to redeem revives (r). This is because the redemption of the prior mortgage dis- 
charges that mortgage and vacates the sale so that the equity of redemption comes again 
into the hands of the mortgagor (a). • 


95. Where one of several mortgagors redeems the mortgaged 
property, he shall, in enforcing his right of 
co-mortgagor f to "xp™ 1 * * * * * * ^ 8 subrogation under section 92 against his co- 
* mortgagors, he entitled to add to the mortgage- 

money recoverable from them such proportion of the expenses 
properly incurred in such redemption as is attributable to their 
share in the property. 


Amendment. — This section was substituted for the original section by the Amending 
Aot 20 of 1929. The old section which was described by Ghose as an “ unskilfully drawn 
and clumsily worded section (t)” was as follows : — 

“ Where one of several mortgagors redeems the mortgaged property and obtains 
•possession thereof, he has a charge on the share of each of the other co-mortgagors in the 
property for his proportion of the expenses properly inourred in so redeeming and obtain- 
ing possession.” 

Amendment Whether retrospective. — This section is not specified in sec. 63 of the 
^pending Act 20 of 1929 as one of the sections which shall not have retrospective effect. 
It has been treated as retrospective by the Patna High Court. A purchaser of a share 
on the equity of redemption paid off the mortgagee’s decree in 1917 and sued to reoover 


(I ) J Zhub Chand v.t ‘Kalian Dm (1876) 1 All. 
240 F. B. ; Sirbadh Dai v. Raghunath 
(1886) 7 All. 668, 674 ; Raghunath Pratad 
v. Jurauta a Dai (1886) 8 All. 105 F. B. 

(m) V enko tac he Ua v. Panjanadim (1882) 4 Mad. 

218, 215 ; Mmti Ram v. Katbuddin (1805) 
22 Cal. 88 ; SuHiram Manoariv. Barham - 
dao (1005) 1 Cal. L. J. 387 : Fcthavram v. 
Ranched (1006) 30 Bom. 166 ; Srinivasa 

• v. Yammabai (1006) 20 Mad. 84 (point 

treated at doubtful). 

(n) Sirbadh Rai v. Raghunath (1885) 7 All. 668. 

(0) (1801) 18 <ftl. 164, 17 I. A. 201. , • 

«<p) Sarju Kumat V. Dtcarka Prasad (1929) 


27 All. L. J. 490, 110 l.C. 507, (*29) 
A.A.206. 

(?) Manohar Lai v. Ram Babu (1012) 34 All. 
823, 14 1.0. 674; Vmkataramam v. 
Gomaperty (1008) 31 Mad. 425. 

(r) Dhana Eoieri v. Ram Emoal (1080) 120 
I.C. 664, ('80) A.P. 570, citing Lockhart 
v. Rardy (1845) 0 Beav. 840, rad Kinnaird 
v. Trollop c (1889) 80 Ch. D. 686; Delhi 
and London Bank v. Bhikari (1002) 24 
All. 185. * 

(i) Dhana Koeri v. Ram Envoi , supra. 

(t) The Lai* of Mortgage In India, 5th*Bd., 
p. 372. 
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a proportionate pwt of the purchase money from the purchaser of an«tW 
who claimed to have purchased without notice of |he redeeming oo«m ortaiorii* s M p*- 1 
The Patna High Court, however, held that the cum was one of subrogation ^The 
Ondh Chief Court holds that the section is retrospective (t ). On the other »»««< the 
Calcutta High Court and the Nngpur Court have held that the seetiou is not* 
retrospective (w). 


Defects ill the Old section. — The old section was bast'd on a passage in 
Macpherson on mortgages (s), but in view of the definition of the word “charge** in 
the Act its use in the section led to much confusion, for it had the effect of 
repelling the doctrine of subrogation and giving the redeeming co-mortgagor not the 
same rights as the mortgagee but a mere charge which, however, was not available against 
bond fide purchasers for value without notice. In some cases this had been expressly 
held to be the effect of the section (y), and in a Patna ease (?) Das, ,T. t sought to explain 
the section by Baying that the co-mortgagor was not subrogated but had only a right 
of contribution. But at the same time the Courts very naturally showed some hesitation 
in repudiating the doctrine of subrogation. Thu Allahabad liigh Court held that the 
redeeming oo -mortgagor’s charge took priority over Hubsfrjucnt mortgages (<*) ; and 
in Lachmi Narayan v. Roy Narayan (b) the redeeming co-mortgagor was held entitled 
to the benefit of a decree, \|hioh a mortgagee had obtained, declaring t he mortgage valid 
and binding on the mortgagor’s family. Again tho Nagpur Court construed the section 
as not affecting the co-mortgagor’s right of subrogation so that, a co-mortgagor paying 
off a mortgage had not only a charge under sec. 95 on the share of the other mortgagor but 
a right to enforce the mortgage as subrogated to tho mortgagee (<•). This was the oaao 
of a purchaser of a share in the equity of redemption, but tho phrase “ one of several 
mortgagors ” in the old section was no doubt intended to mean one of several persons^ 
interested in the equity of redemption (d). 


The use of tho word “ charge ” had also led to much confusion m the application 
of the Law of Limitation to the suit of a mortgagor to redeem the charge of a co-mort- 
gagor who had redeemed a mortgage. The Allahabad High Court, except in one case (r) 
where the charge-holder was held to have acquired title by adverse possession, hud treated 
the mortgagor who had redeemed the mortgage as an assignee of the mortgagee and had 
applied the sixty years’ rule, under art. 1 IK from the date when the mortgage was redeem* 
able (/). But the other High Courts treated the suit not ns one for redemption, but for 
recovery of possession and applied art. 144, i.e. t twelve years from the time when the 


(«) Jhum Lai v. Sham Narayan (1933) 140 I.i:. 
846, (*83) A. P. S3. 


I71»; H'uht Jiutn v. //'/ Singh flttlfr) 
37 All. 101. 26 l.l\ 417 


(*) Brij Bhutan v. Bhagwan Dutt (1842) 208 
I.C. 286 (1842) A.O. 448 (F.B.) 

(») Umar AH V. Amat Ali (1831) 68 Cal. 1167. 
120 1,0. 889, (’81) A.0. 261 ; Ramkaran v. 
Jofutuoar (*84) A. N. 87. 


4th Bd., p. 146. • 

Vatvdtv v. Balaji (1902) 29 .Bom. 8M ; 
Shankar Mahaieo v. Bhdcafi (») 
68 Bom. 858, 116 I.C. 226, ( 29 ) A. B. 189 i 
Iuatharai v. Kuppamulhu (1819) Mod. 
W. N. 467, 48 I. C. 410 ; Ah Attar v. 
SaUojgU-muik (1923) 69 I. C. 653, (28) 


(*) T Muh ammad Tabarak ▼. DalipSarain (1927) 
08 La 068, (’27) A.P. 117. 

(o) Bar Pratad t. Raghunandan Pratad I ( »09 ) 
81 All. 166, 1 10 . 825, WOfUcally «v«- 
• ruling Maassh ▼. Dan (lflw) All. W. N. 


(6) (1920) 64 X. C. 209. 

(c) Ham Raton ▼. Jogsshwar ( 34) A. N. 97^ 

(,i) Umar Ali ▼. Asmat Ali t supra ; Kamehandn 
v. Gansth (1933) 67 Bora. 134, 86 Bom. 
L.H. 48, 144 I.C. 8, (’33) A.B. 114. 

(e) Jai Kishan Jothi v. # Budhanand (1910) 
38 All. 188, 34 I.C. 244. 


t\ Kura Bibi v. Jag at (1880) 8 All. 393; 
n ll^hubir Sahair. Banyad Ali (1888) 
AU. W, X. 162 ; Hani v. Amir Baktk 
0898) Ail. W. S. 89; Ashfaa Ahmad 
v. WasAr Ali (1889) li All. 4 3 :( 1892) 
14 All. I F.B.; SaUuddin v. Man JM 
(1910) 88 AU, 100, 6 I.C. 123 ; MMaU Mm 
v T«tt Ham (1910) 38 All. 640, 38 1.0. 
452 ; Waoir AH v. Ali Islam (1913) 40 AU, 
688. 47 I. C. $88 ; Shia 4 Lai ▼. Buhm 
Rust ( 1 929) 113 I.C 4*832, <*29) A.A, 100. 
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liolder’f possession becomes adverse by the open assertion of an exclusive title (g) 
and in the absence of such open assertion or ouster it was said that the charge-holder's 
possession was not adverse ( h ). On the other hand art. 132 (viz., 12 years from the date 
of redemption) was applied to a suit by the redeeming mortgagor to enforce contribution 
against a oo-mortgagor, the redeeming mortgagor being regarded as an assignee of the 
mortgagee (*), so that time runs from the date when the whole mortgage is paid off (j). But 
in Sreernati Raj Kumari Debt v. Mukunda Lal(k) the Calcutta High Court applied art. 148 
to the doctrine of subrogation, and, treating the redeeming mortgagor as standing in the 
shoes of the mortgagee, made the due date of the mortgage the terminus a quo for limitation. 
In the Full Bench case of Umar Ali v. Asmat Ali (l) Rankin, C. J., said that the amendment 
of sec. 95 made Sreernati Kumari's case statute law, but that the amendment had not 
retrospective effect. In that case the co-mortgagor redeemed in 1923 and the Full Benoh 
held that he had a charge and that limitation for the enforcement of the charge was under 
art. 132 from the date of redemption. The application of the dootrine of subrogation 
was repelled for various reasons, and especially because the redeeming co-mortgagor as 
charge-holder would always have a right of sale, which he might not have as subrogee if 
the mortgage were usufructuary or by conditional sale (m). In view of the amendment, 
however, these criticisms ha^ only an academic interest. 

Another difficulty in the old section arose out of the words “ and obtains possession 
thereof". The Madras High Court said that the section gave the redeeming co-mortgagor 
two rightB : (i) a right to obtain possession, and (ii) a charge 'on the interests of his co- 
mortgagors (»). The Allahabad High Court said that the words were only applicable if 
the mortgagee was in possession (o). The Priv^ Council in Malik Ahmad Wali Khan 
v. Musammat Shamsi Jahan Begum (p) said: — "The section might be so strictly con- 
strued as to limit its operation to mortgages under which possession passes, and, therefore 
On redemption properly re-passes. But it seems to their Lordships more reasonable to 
oonstrue the section distributively, to make the condition of obtaining possession apply 
only to the oases in which its fulfilment is from the nature of the mortgage possible, 
and in other oases to make the charge follow upon redemption." In an Oudh case (q) 
decided under the old section the fact that a co-mortgagor obtained possession on redemp- 
tion was held to entitle him to a charge. 

Subrogation. — All these defects now disappear, and under the combined effect 
of boob. 91 and 92 the case of one co-mortgagor redeeming is merely an instance of 


(g) Moidin v. Oothumanganni (1888) 11 Mad. 

410; Ramchandra Yeehvant v. Sadaehiv 
(1887) 11 Bom. 422; Bhandir v. Sheik 
lemael (1889) 11 Bom. 425 ; Faki Abas 
y. Faki Nurudin (1892) 10 Bom. 191 ; 
Vaeudeo v. Balaji (1902) 20 Bom. 500 ; 
Bhaiji Shamrao v. Hajimiya (1912) 14 
Bom. L.R. 814, 16 I.C. 500; Puma 
Chandra v. Barada (1918) 40 Cal. Ill, 
45 l.C. 788; Baeanta v. Dhanna Singh 
v (1920) 55 1.0. 450; Mania Qoundm v. 
Ramaeami (1918) 41 Mad. 050, 45 I.C. 
807; Mt. Radhe v. Ajudhia Perthad 
(1988) 141 I.C. 404, (’88) A.L. 91 ; Ram - 
chandra v. Gqnesh (1988) 57 Bom. 184, 85 
Bom. L.B. 4$ 144 I.C. 8, (*88) A.B. 114 ; 
Nitar Ahmed Khan v. Manjur Ahmed 
Khan (1935) 154 I.C. 207, (’35) A.O. 245. 

(h) Chandbhai v. Hatanbhai (1921) 40 Bom. 

213, 04 I.C. 205, (’22) A.B. 160. 

(t) Bhaguan Dae v. Mar Dei (1904) 20 All. 227 ; 
Ranethuwr v. Met. Sheorani (1927) 2 Luck. 
080, 105 I.C. 802, (’27) A.O. 652 ; Raj 
• Kamini J Mi v. Mukanda Lai (1920) 
67 1.0. 808 ; Awiz Ahmad Khan ▼. Chotte 
Lai (1928) 60 All. 609, 109 I.C. 88 (’28) 
AJL 241; Jahan Begam v. Munneu 
Mina (lfef) 4 92 l.C. 659, (*25) A.O. 018* 
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Muhammad Mian v. Thdkur Bharat Singh 
(1930) 6 Luck. 727, 125 I.C. 402, (’80) 
A.O. 200; Collector of Farrukhabad v. 
Kiehore (1932) 80 All. L.J. 19, 187 I.C. 
80, (’32) A.A. 250. 

Birendra Keehri Praead v. Bdkuria Sarae - 
wati Knar (1934) 13 Pat. 360, 156 1.0. 760, 
(*84) A.P. 012 ; Brij Bhukan v. Bhagwan 
DM (1942) £03 I.C. 286, (1942) A.O. 449 

(1920) 25 Cal. W.N. 288, 57 1.0. 808. See 
also Rauehan Ali v. Kali Mohan ( 1900 ) 
4 Cal. L.J. 79, approved In Dhakeewar 
Prorad v. Harihar Praead (1915) 21 Cal. 
L. J. 104, 27 1.C. 780. 

(1981) 68 Cal. 1107, 180 I.C. 889, (’81) A. 
C. 261 F.B. 

Bee for Instance Mamola v. Keder Nath 
(1914) 22 I.C. 918. 


Moidin v. Oothumanganni, euprq. 

Bhaguan Dae v. Ear Dei (1904) 20 A11.227; 
Ibn Haean v. Brighbhukan (1904) 20 All. 
407. 


(1900) 28 AU. 482, 88 I.A. 81, 85. 

Madho Singh v. Kalloo Singh (1983) 1«° 
I.C. 580, (*33) A.O. 28. 
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subrogation (r )•. Ths redeeming mortgagor has not merely a charge, but the mortgage as to 
his share is extinguished, and as to the shares of the other mortgagors he stands in the 
•hoes of the mortgagee. He may stand on the mortgage he has redeemed, if he oan 
and if he oannot, may rely on his charge (*), limitation to enforce his right of oontributta 
against the go -mortgagor, and for the co-mortgagor’s suit to redeem him, is the same as 
® * suit to enforce or to redeem the mortgage. Where a co-mortgagor redeems the 
entire mortgage, his right as a mortgagoo relates back to the date of the mortgage which 
he has redeemed for the benefit of priority over subsequent mortgages (<). See note 
Limitation under section 92, supra. 


Redemption by a co-mortgagor was a case of subrogation and was so recognised in 
some oases btfore the Act (u). Thus in Asansab Ravuihan v. Vamana (v) the Court said, 
** It has long been the recognized doctrine of Courts of Equity in England [Chotmondaly 
Clinton) (to) that the owner of tho equity of redemption of part of an estate under 
mortgage is entitled to redeom the whole of the mortgaged estate if the mortgagee 
as in this case, insists upon his right to have it so redeemed. When the former eleets 
to pay the entire mortgage debt he thereby puts himscli^n the plaoe of the mortgagee 
redeemed and acquires a right to treat the original mortgagor as his mortgagor, and to 
hold that portion of the estate in which ho would have no interest but for the payment, 
as a security for any surplus payment he may have made." This seems to be the law 
that Jenkins, C. J. v referred to when he said that see. 95 gave legislative expression to what 
was law apart from it (a*). In JauKari v. Tunde (y) a co-mortgagor redeemed and took 
possession of the whole of the property mortgaged. One of the Judges said that his 
possession of the excess was that of a trespasser. This was of course erroneous and the 
other Judges held that his possesion was that of the mortgagee to whose rights he Wlw 
subrogated. The owners of the other shares were therefore entitled to redeem their shams 
€rom him on payment of a proportionate part of tho mortgage debt. Such a ease would 
be governed by art. 148 of the Limitation Act and the time would run from the due date 
of the original mortgage (z). 


Ex penses — As the right of subrogation is provided for by secs. 91 and 92 
this section is limited to the costs of redemption. For this purpose the word 44 expenses M 
which excludes the mortgage debt and items which tho mortgagoo is entitled to taok 
on the mortgage debt under see. 72, is more appropriate than it was in the old section. 
The mortgagee’s costs are tacked on to the mortgage debt and are covered by the doctrine 
of subrogation. This section allows the redeeming mortgagor to tack a proportionate 
share of his costs also to the mortgage debt as^agaiust the co-mortgagor. Under the old 
section interest from date of redemption has 'been allowed (a), but at the discretion of 
the Court (5). It has also been said that the redeeming mortgagor is not entitled to 
internet he has given express notice claiming it (c). When the sale of the mortgage 

property is set aside, the foe chargeable for poundage, so also compensation payable to 
the auction purchaser do not form part of the expenses [d). 


<r) 

(«) 

(0 

<«) 


<«> 
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CU Mortgage decree. — This section applies when one mortgagor disohanm* a mortgage 

95 # 9g dooree (e). # 

Mortgagors. — Even before the enaotment of sec. 59A it was held that the word 
" mortgagors " included suooessors in title to the mortgagor, assignees of parts of the 
equity of redemption, and representatives of the original mortgagor (/). A Calcutta 
case (g) doubted whether representatives of the mortgagor were inoluded in the term. 
Another Calcutta oase ( h ) refused to admit to the benefit of the section an assignee of 
a leasehold interest created by one of the mortgagors. But a benamidar who had executed 
a mortgage with authority of the real owner and paid it off with his own money was 
allowed a charge under the old section (i). Mahomed Fariduddin v. Nand Ram (j) 
is an interesting instance of the application of the section to an assignee of part of the 
equity of redemption. A gave a usufructuary mortgage to B and then seven years later 
a simple mortgage also to B. B got a decree for sale on the simple mortgage, and during 
execution proceedings, A got a decree for redemption of the usufructuary mortgage 
and paid the amount in full. B sold £ of the property in realization of his simple mortgage 
and purchased it himself. *B thus became assignee of £ of the equity of redemption 
of the usufructuary mortgage. He was treated as co-mortgagor of A in respeot of the 
usufruotuary mortgage and A was entitled to recover £ of the mortgage money from bim. 
In a Madras case ( k ) A mortgaged two properties X and Y to Bland then mortgaged Y to C. 
0 obtained a decree for Bale on his mortgage and himself purchased Y. He then obtained 
an assignment of the first mortgage from B and sued to enforce that mortgage. The Court 
held that suoh a suit was not maintainable and that he was only entitled to contribution 
against A as co-mortgagor of the first mortgage. It is submitted that when C took the 
jfittssignment of the first mortgage he became full owifjr of Y, and was entitled to recover 
the proportion of the mortgage debt on X from A. In Jagan Nath v. Abdullah (l) there 
was a first mortgage by A and B of two houses X and Y to C ; and then a second mort- 
gage of Y by B also to <7. G obtained a decree for sale on the first mortgage which A 
paid off. A was subrogated to the rights of G as first mortgagee as against his co-mortgagor 
B. 0 sued for sale on the second mortgage and purchased Y. But as assignee of B, 
0 was still subject to the rights of A as first mortgagee. The fact that the decree on 
the seoond mortgage was passed before the decree on the first mortgage did not affect 
A 9 s priority, for subrogation is to the mortgage and not to the decree. The debt merges in 
the judgment but not the security. 

Redeems. — A mortgage is redeemed when the balance due on it is paid. If the 
redeeming mortgagor has done that, he is within the section, even though part has been 
previously paid (m). Under the old seotion it was held that as the other mortgagors 
had had an opportunity of redeeming the mortgage, a decree for contribution could be 
enforced in execution by Bale and that it was not necessary to bring a fresh suit under 
teo. 67 for sale (n). 


96. The provisions hereinbefore contained which apply 
Mortgage b f deposit a simple mortgage shall , so far as may be, 

f utie-deeds. apply to a mortgage by deposit of title-deeds . 
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Dhakmewr Prontd v. Harihar Protad (1915) 
21 Cal. L.J. 104, 27 1.0. 780, dissenting 
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v. Tamnappa (1902) 26 Bom. 870. 

Natmappa v. Chidamba ram (1808) 21 Mad. 
18; banappa v. Tamnappa, tupra. 

Bmm Ja&m v. Mirra Shvj+ud-din, euprp. 

Ramikam A«‘vt Mali Mohan, tupra, 

l v. Mvthu (1908) 18 Mad. L J. 228. 


(i) (1927) 103 1.C. 84, (*27) A.A. 626. 
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£1928) 61 Had. 810, 112 I.CT 6, (‘28) A.M. 

(l) (1884) 16 Ukh. 746, 160 1.C. 866 , (’84) AX. 
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(m) Mum*. Sira Kusr v. Palku (1918) 8 Pat. 

L.J. 490. 46 I.C. 479. „ 

(n) Kumar Mfmdta v. Tarini Santa (102 s ) 

47 CaL L. J. 107, 107 I.O. 724, ('28) A.< 
191. 
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Mortgl^A by deposit Of title-deeds.— This section is new and won inserted bv the 
Amen^ng Adfc 20#f 1929. The original ace. 96 v being adjective law, was repealed by 
ih© Code of Civil Procedure, 1908, and trims ft >rrvd to that Code a* 0.34, r. 12. After 
the passing of the Code of Civil Procedure, 1908. there was no sets. 96 in the Act until 
this section was inserted by the Act of 1929. A corresponding amendment was made 
at the same time in 0. 34, r. 15, by the Supplementary Amending Act 21 of 1929. 

A mortgage by deposit of title-deeds has been put on the same footing as a mortgage 
liy deed by see. 58 of this Act as explained in the Privy Council decision in Imperial Hank 
of India v. 17. Rai Qyaw Thu (o). The right transferred by Hitch a mortgage is the tame 
right that is transferred by a simple mortgage, i.«\, a right of wile. See note under the 
same heading under sec. 67. 

97. [Application of proceeds.] Hepealed by the Code of 
Civil Procedure, 1908 , (Act V of 1908 ). 


Sa. 

96-96 


A nomalous Mortyiujts. 

98. In the ca,s(' of an anomalous mortgage, t he rights and 
_ ' liabilities of the parties shall be determined 

mot^ageB 8 *° Bno " 1Hl ' by their contriiet as evidenced in the 
jnort-gngb-deed. and, so far as such contract 
does not extend, by local usage. 

Amendment. — The above section has been amended by Art 20 of 1929. The ol? 
auction was as follows : — 


“ In the case of a mortgage, not being a simple mortgage, a mortgage by conditional 
sale, a usufructuary mortgage or an English mortgage or a combination of the first and 
third, or the second and third, of such forms, the rights and liabilities of the parties shall 
be determined by their contract as evidenced in the mortgage- deed, arid, so far ah such 
contract does not extend, by local usage.” 

The definition of anomalous mortgages is now given in see. 68. 8ee note " Anomalous 
mortgages '* under sec. 68. 

Amendment whether retrospective. — *£ he section i* not specified in see. 63 of the 
Amending Act 20 of 1929 as one of the sections in which the amendments shall not have 
retrospective effect. But it has been assumed not to be retrospective (//). 


Rights ftnd liabilities.— The rights and liabilities of the parties are governed by ty» 
contract as evidenced by the terms of the mortgage-deed (g). This was at one time 
thought to imply that a condition which would be invalid as a clog on redemption would 
be enforced in an anomalous mortgage (r). But the Privy Council has#ettled this point in 
Mohammed Sher Khan v. Raja Seth Swavii Dayal (#), holding that sec. 98 w subject to 
sec. 60, for the provisions of one section cannot be used to defeat those of another unless 


(o) (1923) 1 Kang. 637, 5U l.A. 2S3, 70 IX 

910* (’23) A.PC- 211. 

(p) PL Bam Lochan Pnuad v. Mt. Rom Haji 

(1984) 10 Luck. 10, 148 I C. 1197, < 34; 
A.O. 266. 

/f) Chhathi Lai Sah v. Bindsthuxtri Prtuad 
W fK» 9) 8Pat. 16, 120 l.C. 82 , (W A.P. 

606 ; Hundaldat v. (1»48) A S. 

69, (1942) K*r. 462, 204 I C. 674. 


Srinirvta A yuan gar v, liadhakrUhnam VilUti 
(1916) 38 Mad. 667, 22 l.C. 64 ; Hakeem 
VatU v. Shaik Datwod (1916) 89 Mad. 
10)0, 30 l.C. 669; Hamduk Venkiah 
v. Dcmga PaUaya (1920) 43 Mad, # 689 
67 l.C. 724 : Kuttikatt v. KmMMmmmm 
(1918) Mad. W.N. 236, 43 l.C. 989. 

(1922) 44 All. 185, 49 l.t. 60, 66 LC. 863, 
(*22) A. PC. 17. . 
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it if impossible to effect a reconciliation between them. Indeed * this must 
be fo, for if there were no right of redemption there would be no mortgage, and 
this was recognized in a case decided on an anomalous mortgage executed before the 
Act (0. 


See. 67 enacts rights and liabilities in the absence of a oontraot to the contrary. 
Therefore if the terms of an anomalous mortgage show that the parties never contemplated 
a sale the anomalous mortgagee has no right of sale (u). Sec. 67 is applicable to simple 
mortgages usufructuary and to mortgages usufructuary by conditional sale and the in- 
clusion of these mortgages in the definition of anomalous mortgages makes no difference 
in this respect. In a simple mortgage usufructuary there is a time limit and a personal 
covenant which imports a power of sale. In a mortgage usufructuary by conditional sale 
the condition imports a power of foreclosure. This is recognized in proviso (i) to 
seo. 67. A decree for redemption of an anomalous mortgage of the class simple mortgage 
usufructuary may provide that in default of payment the mortgagor is debarred from 
all right to redeem (v). See Order 34, rule 8 (3) of the Code of Civil Procedure as amended 
by Act 21 of 1929. 

Seo. 68 is not subject to contract to the oontraxy and it is submitted that it does not 
conflict with seo. 98. There would of course be no remedy undqp sec. 68 (a) if there were 
no personal covenant, but this would be the same in the standard type of mortgage. 
Before anomalous mortgages were included in seo. 58 it was held that sec. 98exoluded the 
application of seo. 68 (d) and that an anomalous mortgagee who is entitled to possession 
is not entitled to sue for the mortgage money when the mdHgagor fails to give him 
possession (w). It is submitted that this is erroneous, fyr the suit under that clause of the 
section is in the nature of a suit to obtain compensation. On the other hand the Oudh 
Uourt has held (x) that in these circumstances an anomalous mortgagee is not only entitled 
to sue for the mortgage money but is also entitled under a decision of the Privy Council (y) * 
to a decree for sale. This is because the right to sue for the mortgage money imports a 
right of sale. The principle of substitution of some other property for the mortgaged 
property as in the case of a mortgage of an undivided share by a member of joint Hindu 
family, being a general principle of law, is not provided by the Transfer of Property Act 
and is not affected by seo. 98 (z). 


Under the terms of an anomalous mortgage a separate suit for the reoovery of interest 
may be maintainable (a). 


Kanom. — This Is a form of anomalous mortgage customary in Madras. See note 
“ Kanom ” under seo. 65A. 


• 99 . [. Attachment of Mortgaged property .] Repealed by 
the Code of Civil Procedure, 1908 , (Act V of 1908 ), s. 156 and 
Sgk-J. 


(Q Nselakandhan v. Ananthakrishna (1907) SO 
Mad. 61. 

(u) Madho Rao v. Gulam Mohiuddin. (1920) 
16 N 4g. L.R. 184, 66 1.0. 717, (’19) A.PC. 
121; Gajadhar AgamaUa v. Sibananda 
(1924)28 Gal. W.N. 632, 81 1.C. 768, (’24) 


(o) btma Ram v. Surjan (1928) 10 Lafa. L.J. 
198, 110 1.0. 81, (’28) A.L. 366. 

(w) Gajadhar At+waUa v. Sibananda (1924) 
28 Cal. W, BT. 682, 81 1.0. 768, (’24) A.0. 


692 ; Ram Sarmj v. Gaya Pratad (1932) 
139 I.C. 61, (’82) A.O. 178. 

(x) Mdhabir Singh v. Kithori (1936) 164 I.C. 

674, (’36) A.O. 264. f 

(y) Mohammad N arsing Partab v. Yakub (1929) 

66 I.A. 299, 4 Luck. 863, 116 1.0. 414, 
(’29) A.PG. 189. 

(z) Qanga Pratad Sao v. Bulan Saran Singh 

(1987) 170 1.0. 184, (1937) A.P. 846. 

(a) Chan Yin fain v. Mg. Aung Thtin (1984) 
152 1.0. 494, ( 84) AJ1. 159. 
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Charges. 

100. Where immoveable property of one person is by 
_ ■ act of parties or operation of law made 

security tor the payment of money to 
another, and the transaction does not amount to a mortgage, 
the latter person is said to have a charge on the property; and 
all the provisions hereinbefore contained which apply to a 
simple mortgage shall, so far as mag be, apply to such charge. 


Nothing in this section applies to the charge of atrustee 
on the trust-property for expenses properly incurred in the 
execution of his trust, and, save as otherwise expressly provided 
by any law for the time being in force, no charge shall be enforced 
against any property in the hands of a person to whom such pro- 
perty has been transferred for consideration and without notice 
of the charge . 


The Old section. — TJJris section Has been amended by the Amending Act 20 of 1929. 
The old section was as follows : — 

“ Where immoveable property of one person is by act of parties or operation of la^f 
made security for the payment of money to another, and the transaction does not amount 
*to a mortgage, the latter person is said to have a charge on the property ; and all the 
provisions hereinbefore contained as to a mortgagor shall, so far as may be, apply to 
the owner of suoh property, and the provisions of seos. 81 and 82 shall, so far as may 
be, apply to the person having such charge. 


Nothing in this section applies to the charge of a trustee on the trust-property for 
expenses properly incurred in the execution of his trust.** 

Amendments. — Before the passing of the Code of Civil Procedure, 1908, the second 
clause of the first paragraph of the section was as follows : — 

“ And all the provisions hereinbefore contained as to a mortgagor shall, so far as 
may be, apply to the owner of such property, and the provisions of secs. 81 and 
82 and all the provisions hereinbefore contained as to a mortgagee instituting 
a suit for the sale of the mortgaged property shall, so far as may be, apply to 
the person having suoh charge.*’ 9 


When the Code of Civil Procedure, 1908 , was enacted the words “ and all the provisions 
hereinbefore contained as to a%iortgagee instituting a suit for the rale of the mortgaged 
property ” were omitted and a corresponding provision made in 0. 34, r. 15 of that Code. 

The clause was again altered to its present form by the Amending Act 20 of 1929. 
The amendment does not alter the law but shows more clearly what the rights and liabilities 
of a change-holder are. The section as amended is retrospective (6). 


The words occurring in the second paragraph after the word “ trust ” were added by 
the AmanHing Act 20 of 1929 and indicate what was already law, vit., that a charge doe* 

not involve a transfer of an interest in property (c). 

- . * 

(6) Hat /Mini Warain v. Mohammad ImaU j c) 

(1989) AU.. 987; Barku Jtf a Jto v. Jiuoda 
Dati (1948) A.P. 429, 24 Pat. 290. I 


Ooonoami MaJpthjmA v. Ramttondra (1944) 

A.N. 1. a 
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s. 100 ChargA-*-The difference between a mortgage and a charge has already been explained 

in note “ Transfer of an interest ” under sec. 68. In a oharge there is no transfer of an 
interest in the property but the creation of a right of payment out of property specified (rf). 
Das, J., in a Patna case (e) said — “ The broad distinction between a mortgage and a 
charge is this : that whereas a oharge only gives right to payment out of a particular 
fund or particular property without transferring that fund or property, a mortgage is 
in essenoe a transfer of an interest in specifio immoveable property.” A mortgage is a 
jus in rem, a oharge a jus ad rem and the praotioal distinction is that a mortgage is good 
against subsequent transferees and a charge is only good against subsequent transferees 
with notice (/). A oharge is a * transfer' within the meaning of sec. 9 (2) of the Electri- 
city Act (g). 


Does not amount to a mortgage. — The words indicate that in the case of a oharge 
there is no transfer of the property or of any right in the property. A mortgage which 
is invalid for want of attestation cannot take effect as a oharge (h), A sale deed invalid 
for want of registration will ngt operate as a charge (»). A sale deed whioh is not intended 
to operate until the vendee exeoutes an agreement of reconveyance, does not on the 
vendee’s default, become effective as a oharge ( j ). A transaction intended to be a mort- 
gage, but not reduced to writing and registered so that it cannot operate as a mortgage 
will not be effective as a oharge (k). In a Caloutta case (l) Mookerjee, J., said — “ If 
an instrument is expressly stated to be a mortgage, and gives the power of realization 
of the mortgage money by sale of the mortgaged premises, it should be held to be a 
mortgage. The fact that the necessary formalities of due execution were wanting would 
not oonvert the mortgage into a charge. If, on the either hand, the instrument is not on 
^he face of it a mortgage, but simply oreates a lien, or directs the realization of money 
%■ from a particular property, without reference to Bale, it creates a charge.” But in a 
case where a judgment-debtor bought back his property at a Court auction in the namt) 
of a benamidar, and the benamidar raised the purchase money by himself giving a mort- 
gage of the property, it was held that the mortgagee was entitled to a oharge (m). 


A security bond to the Court will not operate as a mortgage as the Court is not a 
juridical person (n) ; and for the same reason it will not create a charge under this 
section (o). But the security bond creates an incumbrance and a purchaser of the 
property subject to the incumbrance must indemnify the judgment-debtor if the liability 


(«*) 


(•) 


Gobinda Chandra v. Dwarka Nath (1908) 
85 Cal. 887, 848 ; Jawahir Mol v. Inaomati 
(1914) 86 All. 201, 22 I.C. 978. «. 

Raja Sri Shiva Prasad v. Beni J iadhab 
(1022) 1 Bat. 887, 892, 70 I. C. 24, (’22) 
A. P. 629. 

if) Kishan Lai v. Ganga Ram (1891) 18 AH. 28, 
* 44 ; Royzuddi Sheik v. Kali Nath (1906) 

88 Cal. 985, 998: Gur Loyal v. Karam 
Singh (1916) 88 All. 254, 85 I. 0. 289; 
Jawahir Mol v. Indomati (1914) 86 All. 
201, 22 I. 0.4)78 ; Benares Bank v. Bar 
Prasad (1986) A.L. 482. 


<9) 


U, P. Government v. Manmohan Das (1941) 
All. 691. 


(h) Pran Nath v. Jadu Nath (1905) 82 Cal. 729 ; 
Tofaluddi v. Makar AH (1899) 26 CaL 
78, 81 ; Royruddi v. Kan Nath . fliers ; 
Gavinda Chandra Pal v. Dwarka Nath 
Pal (1908) 85 Cal. 887, 844; Samoa 
• Patter v. Abdul Sammad (1906) 81 Mad. 
887; Anantarama v. Yutmfji (1916) 81 
Mad. L.J. 188, 86 I.C. 908, disapproving 
Neekikanmn v. Madasami (1907) 17 Mad> 
L. J. 89 ; Bamm Bans v. Ranahir Singh 
• (1916) 88 All. 461,. 85 1.0. 748 ; Collector 

tf Minapur v. Bhagwan Prasad (1918) 


«) 


(i> 

<*> 

(0 

(m) 

<»> 


<«> 


85 All. 164, 18 I. C. 811; Narayan v. 
Lakshmandas (1906) 7 Bom. L. B. 934 ; 
Debmdra Chandra v. Behari Lai (1911) 
16 Cal. W. N. 1075, 15 1.0. 666 ; SreemvUy 
Rani v. Rajah Sri Nath (1896) 1 Cal. W.N. 
81 ; Khemchand v. MdUoo (1915) 10 Bag. 
L. B. 81, 26 1.0. 601. 

Mating Tun Ya v. Mating Aung Dun (1924) 
2 Bang. 818, 84 1.0. 1028, (’25) AJEL 1 ; 
P. iTSomasundram Chettiar v. F. P . N. 


NacMappa Chettiar (1924) 2 Bang. 429, 
84T. a 802, (’25) A. B. 55. 


Phattechand v. Uma (1988) 85 Bom. L. B. 

1188, 149 I.C. 241, (’84) A. B. 24. 

P. R. Somasundram v. Y. P. N. Naehiapva 
(1924)^2 Bang. 429, 84 I. 0. 802, (’25) 

Oobinda Chandra v. Dwarka Nath (1908) 85 
Gal. 887. 

Sarju Parshad v. Sir Bhaddar (1898) 16 All. 
$04, 20 1. A. 108. 

Raghubar Singh v. Jai Indra Bahadur 
Singh (1919) 42 AH. 168, 46 UL 228, 
66 ICL650, (’19) AJPO. 66. 

Sytd m$m AH Eha » t. Ohm ni LA (1#M> 
27 All. 1.7. 802, 11# 10. 81 ('28) A. A. 
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is enforced against him. This was so held in a Madras case (p) in whioh $& bond was 
said to create a “ charge ” but no referenoe was made to sec. 100. 

Kinds Of Charges dealt with in the section.— Charges dealt with in the section 
are : — 

(1) Charges created by act of parties. 

(2) Charges arising by operation of law. 

The Nagpur High Court has held that a charge which is created by a decree is not 
created by aots of parties, nor can it be said to have been created by operation of law. 
Such charge does not fall under the section nor the principle underlying it applies to 
it (9). The Patna High Court has, however, held that where a oharge is oreated by a 
decree which was passed in pursuance of an agreement between the parties, it is a oharge 
by act of parties and consequently one contemplated by seo. 100 (r). The point raised by 
the Nagpur High Court above was held not to arise in that case. But in a subsequent 
ease the Nagpur High' Court has held that a charge oreated by a compromise decree is a 
charge created by the act of the parties to whioh seo. 10J applies («). But a oharge 
oreated by an ordinary decree would not be a oharge oreated by the aots of parties and 
the provisions of seo. 100 would next apply ( t ). The Madras, Bombay and Oudh Courts 
have held that a oharge orafted by a decree of a competent oourt is oreated by the operation 
of law («). 


Charge by act Of parties. — No particular form of words is necessary for the crea- 
tion of a oharge. It is sufficient if having regard to all the circumstances of the transaction 
the document shows an intention to^make the land security for the payment of the money 
mentioned therein (v). An agreement whioh gives immoveable property as security* 
for the satisfaction of a debt (w), or for the payment of a maintenance allowance in 
perpetuity (x), without transferring any interest in the property or an agreement by whioh 
an owner of a share in a village receives in lieu of his share a lump sum out of the inoome (y ), 
constitutes a oharge on the property and is not a mortgage. A provision in a partition 
deed that a common family debt should be proportionately discharged by the respective 
sharers and that if any sharer defaults his share shall bo liable constitutes a oharge on the 
defaulting'share in favour of the sharer who has paid in excess (z). But a creditor who is not 
a party to the partition oannot avail himself of this charge (a). Mortgages by some classes 
of agriculturists are forbidden by the Punjab Alienation of Land Act, 1901, but when a 
mortgagor took a further advance after this Act on the same terms as a mortgage before 
the Act, the fresh transaction was construed as a oharge (ft). When a oharge is oreated 
by act of parties the specification of the particular fund or property negatives a personal 
liability. The remedy of the holder of the oharge is against the property charged only. 


(p) Rama Rayanimgar v. Venkatalingam (1984) 

67 Mad. 218, 66 Mad. L.J. 4, 149 X.C. 879, 
(*34) A.M. 1. 

(q) Ohasiram v. Kundandas (1940) A.N. 163. 

(r) Basumati Kotr v. Harbansi Roar (1940) 20 

Pat. 86, 192 1.0. 866, (1941) A.P. 96 ; 
Sheo Narain v. Lakhan (1945) A.P. 484. 

(*) Qotwami Mahashpuri v. Ramchandra Sita - 
ramji (1944) A.N. 1. 

(0 Debendranath v. Trinayani (1946) A.P. 278. 

(w) Vcnkateeha v. RajagopaU 1 (1946) A.M. 61; 
Rustamali v. Aftab Khan (1948) A.B. 
414 ; Abdul Quffar v. Ishias 4JM1948) 
A.O. 864 C.w3f. 261, 210 I.C. 826, 19 
Luck. 1. 

<*) Janardan v. Anant (1908) 82 Bom. 886; 
Narain Dost v. Murli Dto (1929) 121 
• I.C. 8L (’29) A.O. 689 \ Bholanath v. 
Sarba Manga* (1940) A.C.*93, 44 O.W.N. 
221, 186 1.0. 848. 


( 10 ) Sher Singh v. Daya Ram (1932) 13 Lab. 660, 
189 1.0. 49, (’82) A.L. 466. » 

(x) Hunter , Liquidator Bank of Upper India v. 

Nitar Ahmed Chaudhari (1932) 8 Lock. 
168, 143 1.0. 692, (’82) A.O. 886 ; MaUub 
Hasan v. Aft. Kalqwati (1988) 147 1.0. 
802, (’33) A.A. 984 ; W. Khatun ▼. Tahbra 
Khatun (1918) 19 1.0. 661. 

(y) RustamalH v. Aftabhussain Khan (1948) 

A B 414. 

(z Sesha Ayyar v. Srsenivasa (1921) 41 Mad. 
L.J. 282, 70 l.C. 862, (’21) A.U. 459; 
Abdul Rasat Rowther v. Abdul RMm an 
SaMb (1983) 66 Mad. L. J. 890, 149 1.0. 
287, (’83) A.M. 715. 

(a) Suryanarayan Rao ▼. Basivirsddy (1988) 
1 9 65 Mad. 486, 62 Mad. L.J. 688, 189 I.C. 

186, (’82) A.M. 467. 

*(b) Rernl Das v. Mst. Jarunpt (1921V 2 Lab. 
202, 62 1.0. 789, gtU jLL. 186; Shsr 
Singh v. Daya Bam (1982) 18 Lab. 660* 
18*1.0. 49, (‘92) A.L. 466 P.B. 
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Where there is in addition a personal covenant the security becomes collateral to that 
personal oovenant. In such cases the transaction is generally but not necessarily a 
mortgage. A mortgage is for a fixed term and redeemable, while a charge may create 
a liability in perpetuity not capable of redemption (c). 

By the joint operation of this section and of 0. 34. r. 15 of the Code of Civil 
Procedure both the substantive and adjective law as to simple mortgages applies, so far 
as may be. to a charge. A charge-holder has. therefore, a power of sale, but that power is 
only exercisable '* so far as may be.” It is not exercisable against a transferee for value 
without notice. The power of sale is merely a matter of procedure. i.e., the mode in 
which the Court enforces the charge. 

In the old Bombay and Madras cases a power of sale without the intervention of 
the Court was wrongly held to be the test for distinguishing a charge from a mortgage (d). 
These oases are obsolete and were based on a meaning of the word “ charge ” altogether 
different from the definition in this section. 

« 

Contingent Charge. — Some cases distinguish a charge from the possibility of a charge. 
Thus the words “ If I do not pay the money according to the stipulation, then I declare 
in writing that I shall lose my right to one bhiga seven coftas of guzashta land." were 
held to create not a charge but a possibility of a charge (e). But these cases have been 
dissented from (/), and the proposition is obviously incorrect for as soon as the promise 
is made the promisee is entitled to look to thedand as security for the performance of 
the promise. Sec. 5 recognizes a future transfer as a transfer, and future crops may be 
the subject of a mortgage or of a charge. Again, r charge may be given in the present 
to secure an indemnity or other contingent liability {g). 


Floating Charge. — A floating charge on a Company’s assets is a present chdl’ge 
although it does not finally attach or orystallize upon any specifio property until the 
happening of some event which puts an end to the right of the Company to deal with the 
property in the course of its business (A). It is a floating mortgage applying to every 
item comprised in the security but not specifically affecting any item until some event 
occurs or some act on the part of the mortgagee is done which causes it to orystallize 
into a fixed security (i). The most familiar example is to be found in the debentures of 
trading companies. Suoh a debenture is a floating security reaching over all the trade 
assets of the mortgagor company for the time being but intended to fasten upon and bind 
the assets in existence when the mortgagee intervenes (j). The governing idea of a 
floating oharge is that the mortgagor Should carry on his business in the ordinary way. 
Therefore if the assets are not fluctuating or if no act or intervention of the mortgagee 
is necessary for the charge to crystallize the charge is not floating but specifio. A charge 
ipn the leasehold property, the plant and machinery of a coal mine imposed to secure the 
payment of royalties to the lessor is not a floating but a specifio charge (k). If the charge 


(c) Matlub Baton v. Mt. Kalawati (1888) 147 
1.0. 802. (*88) A.A. 084. 

id) Aliba v. Nona (1886) 0 Mad. £18 ; Khmji 
Bhagtoandat v. Anna (1886) 10 Bom. 610. 

(<) Madho Mitttr v. Sidh Binaxk (1887)14 Cal. 
687. 600; Bajethwar Swami ▼. Behan 
(1006) 2 ill. L.J. 764; Barjae Bai v. Nau- 
rang (1006) 8 All. XjF. 220 ; Abdul Samad 
v. Municipal Committee (1022) 67 I.C. 
080; Baja Mam v. Jagannath (1026) 01 
LO. 607, A.O. 200 ; MoMni Mi 


) 86 Cal. W.2T. 168, 
66 Oil. L.J. 108, 188 1.C. 24, (’82) A.0. 4£1. 

if) Keen Mal.Tkwao Singh v. Taneuhh Bai 
Kedar Bath (1084) 16 Lab. 187, 168 1.0. 
4 1064, (*8 ) A.L. 765. 


(g) Balreubromania Nadar v. Sivaguru (1911) 

21 Mad. L.J. 662, 11 1.0. 620; Imbioht 
▼. AohampatA^' r “ “““ “ ' 

L.J. 68, 80 1.0. *67; Aftoo* Singh v. 
Pheku Singh (1028) 7 Pat. 684, 110 I.C. 
626, ('28) A.P. 687; Bamam Singh y. 
Mahomed Attar Khan (1087) A. P*h. 76 

(h) Imperial Bank of India v. J fyngal National 


Bank (1081) 68 Cal. 186, 
AO. 228. 


680, 


081) AO. 

(t) Boons v. Rival Granite Quarries lid. (1910) 
2 K.B. 070; Government Stock Co. v. 
Manila Big. (1807) A.0. 81 ; Ilingworth v. 
Bouldsworth (1004) AO. 865. . „ 

SUuha (less) 69 Cal. 1372, 143 I.c. 193, 
(’88) A.0 614. 
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holder is entitled to possession and control of the assets of the company, the charge, 
even though it include future moveables, is not a floating charge (2). The question 
whether a floating charge over immoveable property requires registration was raised 
before the Privy Council but not decided (m). 

Specified property. — The property to which the charge attaches must be specified, 
otherwise the charge would be void for uncertainty (n). A provision in a partition 
deed that the parties should pay certain debts and that the parties in default should 
pay the others twice the loss from their shares of the property was held to oreate 
a valid oharge, as the shares of the properties were described in the sohedules to the 
deed (o). An undertaking in a deed to segregate oertain property bo that it would be 
answerable to another person, should the exeoutant of the deed fail to give a oharge bond, 
has the effect of making the property a security for the payment and creating a charge (p). 

A charge created by a Mahomedan on the unknown and uncertain Bharo which one of his 
heirs may suooeed to is not only invalid as a charge but void as an attempt to defeat the 
Mahomedan law of inheritance as it burdens one Bharo while keeping the other shares free 
(q). A oharge created by a decree over “ all the property of the judgment debtor both 
moveable and immoveable ” cannot be said to be void for tjjicertainity (r). 

Attestation. — A charge does not require to be attested and proved in the same 
way as a mortgage (s). ^ 

Registration. — A charge need not be in writing, but if it is reduced to writing 
registration is necessary in the case of a non-testamentary instrument of the value of 
Rs. 100 or upwards, under sec. 17 (1) (b>of the Registration Act, which applies to rights 
not only in, but also to imifooveable property (<). As a charge in writing requires 
registration if of the value of Rs. lOfyor upwards, the assignment of such a oharge would ^ 
also need to be registered. In Shivrao v. Official Liquidator (u) the Madras High Court * 
held that a deed assigning a mortgage decree required registration and in the absence of 
registration would not create a charge. The words “ so far as may bo ” in the section 
did not save sec. 59. 


Instances of Charges by act Of parties.— The following are illustrations of 
charges by act of parties : 

Illustrations. 

(1) A inherited an estate from his maternal grandmother and executed an agree- 
ment to pay his sister B a fixed annual sum out of the rents of the estate. B has a oharge 
on the estate : Chalamanna v. Subbamma (1884) 7 Mad. 23. 

(2) A sued B for a sum of money, and the,oompromise decree directed “ that the 
immoveable property specified herein shall be hypothecated for the realization of the 


<i) 

(m) 

(e) 

(O) 
( p ) 
(9) 
( r ) 


J. D. Jones <b Co., Ltd. v. Ranjit Roy (1927) 
64 Cal. 613, 103 I.C. 748, (’27) A.C. 682. 
Imperial Bank of India v. Bengal National 
floni (1931) 68 LA. 323, 69 Cal. 377, 35 
Cal. W.N. 1084, 54 Cal. L.J. 117, 1931 
AU. L.J. 804, 61 Had. L.J. 689*33 Bom. 
L.R. 1388, 184 I.C. 661, (’81) A.PC. 245. 
Mohini Debi v. Puma Saehi (1982) 86 Cal. 

W.N. 168, 138 1.0. 24, (*32) A.C. 461. 
Maniekam PiUai v. Audinarayana (1910) 
84 Had. 47, 6 I.C. 917. 

Dau Bhairoprasad v. Jugulprasad (1941) 
A.N. 362 (1940) N.L.J. 651, 194 I.C. 761. 
MaUub Baton v. Mt. Kalawati (1933) 147 
I.C. 80S, (*88) A.A. 934. 


<«> 


(0 


'S3 


also Srie Chandra Nandeyv. 
' nanda (1941) A. PC. 16. 


RalshaUb 


Rama Sami Iyengar v. KuppueanU (1921) 
Had. W.V.472, 61 I.C. 554, ( r 21) A.M. 614 
Sikandar Ara Amina Begum v. Baton 0 
Ara Begum (1986) 166 1.0. 70, 

A.0. 196; but see Shivrao v. 
Liquidator (9140) A.H. 140. 

Bengal Banking Corperqfion v. Maekertlch 
(1884) 10 Cal. 815 \Maina v. Baehehi 
(1908) 28 All. 666, 669; AmratUd ▼. 
Kethatlal (1926) 28 Bom. L.B. 989. 98 
1.0. 696, ('26) A.B. 496; ImpnialBank 
v. Bengal National Bank (1931) 68 Col. 
186. 181 1.C. 689, (’81) A.C. 223 ; fwaganb 
puat v. Venkaitthuar (1984) 162 LO. 
772, (’84) A.H. 713: Viekuanadhm ▼. 
(1989) A.H. 2&E, (1989) UmA. 199, 

iJjr.'mvllIM.m' 

Tta-israsi-affiS 

M.W.N. 818, 187 
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said money and B shall not be able to create any incumbrance on the same.” A has a 
charge on the property for the amount decree : Qobinda Chandra Pal v. Dwarka Noth 
Pal (1908) 35 Cal. 837. 

(3) A sued B to recover certain immoveable property. The suit ended in a 
compromise deoree under which the property was awarded to A with a provision 
that A should pay B a monthly sum for maintenance and that if A should fail to pay 
the aforesaid monthly sum at the end of each month B shall have power to reoover the 
monthly sum with interest at 1 per cent, per mensem from, the property decreed. B 
has a charge for maintenance on the property decreed: Maina v. Bachchi ( 1906) 28 All. 655. 

(4) An arbitrator was appointed by A and B to make a partition of their properties 
and to do all that was necessary to secure their rights. The arbitrator allotted some 
properties to A and some to B and as those of A were of greater value direoted A to pay 
B Rs. 1,400 to make up the difference within a month, and further directed that if such 
payment were not made B should have a charge on A* s properties for that sum and 
interest at lb annas per cent, per month. Held that a valid charge was created : Kanhaiya 
Lai v. Jangi (1926) 24 All. L^J. 649, 96 I.C. 39, (*26) A.A. 627. 

(5) A sued B on a promissory note. The compromise decree directed the payment 
of the money and further direoted that B shall not dispose of his share in a factory until 
satisfaction of the entire decretal amount. Held that A had* a charge on the property 
specified: Narain Das v. Murli Dhar (1929) 121 I.C. 81, (’29) A.O. 539; Jawahir Mai 
v. Indomati (1914) 36 All. 201, 22 I.C. 973. 

Charge by operation Of law. — The inclusion in the definition of charges by 
^Deration of law has been criticised as inconsistent ruth the scheme of the Aot which 
relates to transfers by act of parties (v). The Aot, however, itself oreateB such charges, 
for a charge by operation of law arises in this Aot under sec. 55 (4) (b) in the oase of an 
unpaid vendor ; under sec. 55 (6) (b) for purchase money paid in advanoe ; under sec. 7% 
in favour of a mortgagee on surplus sale proceeds of a revenue sale. Arrears of 
Government revenue are a paramount charge on the land (w), but nevertheless a co-sharer 
who pays assessment to avert a sale does not get a charge on the other shares according to 
Calcutta, Allahabad, Bombay, Patna and Rangoon (*) although he does in Madras (y). 
See note “ Equitable charge ” under sec. 92. The charge given by the Madras decisions 
is oh the other shares as they stood at the time of the payment and is subjeot to 
mortgages then existing on those shares (z). 


The oharge for arrears of rent under sec. 65 of the Bengal Tenancy Aot has been 
held not to be a charge under this A6t (a) ; so also KaUubadi which is a quit-rent 
payable by the tenant in Madras (6). But the Courts in the Central Provinces treat 
the word “ charge ” in their Revenue Acts as the equivalent to a charge under the 


(v) Corporation of Calcutta v. Arunchandra 
Singh (1934) 61 Cal. 1047, 38 Cal. W.N. 
917, 60 Gal. L.J. 812, 153 I.C. 972, (*84) 
A.O. 862 reversing 60 Cal. 1470. 

<to) Chatr^ui^Singk v. Grindra Chundar (1881) 

(z) Kinnu Ram v. Mozaffer (1887) 14 Cal. 809 
[F.B.1 ; Seth Chitor Mai v. Shib Ltd (1892) 
14 All. 278 F.B.; Shivrao v. Pundlik 
(1902) 26 Bom. 487 ; Bhuneshwari Kuer 
v. Manir Khan (1928) 7 Fat. 618, 111 
I.C. 64, (*28) A.P. 641 ; U Shm Biea 
v. Manny Thau* (1928) 6 Bang. 500, 
118 1.0. 801, T28) A.B. 278. 
iyf SeehagiH v. Plchu (1887) 11 Mad. 452 ; 
Srinivaea v. Rama (1898) 17 Mad. 247 ; 
Rajah of Vicianagram v. Setrucherla ; 
(1902) 2* Mad. 686 F.B. ; Alayakammak I 
v. Subbaraya #1905) 28 Mad. 498 ; Amman I 


(a) 


(by 


Pariyayi v. Pakran (1918) 86 Mad. 493, 
15 I.C. 262 ; Kotayya v. Kotappa (1926) 
49 Mad. L.J. 117, 90 I.C. 551, (*26) A.M. 
141c Swmmnath Iyer v. Ramnath Iyer 
(1948) A.M. 578, (1944) Mad. 44, (1943) 
2 M.L.J. 24, 56 M.L.W. 289, 

(z) Vyraperumal v. Alagappa (1982) 55 Mad 
468, 62 Mad. L.J. 81, 185 1.0. 609, (*32) 
A.M. 189. 


FatUk Chundar v. Foty(1888) 85 Cal. 
Royiuddi v. Kali Nath (1906) 88 
985: Qovi Nath v. Ithur Chandra (: 
22 Cal. 800. 


492; 

Cal. 

(1695) 


Lingam Krishna v. Vikrama (1900) 10 Mad. 
L.J. 256 : MuOapudi v. Venkatanararimha 
(1896) *4 Mad. 829; Qajapati v. Sonar 
narayana (1899) 22 Mad. 11. 
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Transfer of Property Act (c). The decisions in Madras are conflicting as to whether 
the charge for rent under sec. 5 of the Madras Estates Land Act, Mad. Act 1 of 1908, is 
or is not a charge under this section (d). 

Sec. 228 of the Calcutta Municipal Act makes the consolidated rate as it becomes 
due from time to time a first charge on the property subject to the payment of land 
revenue (e). 

SAV6 AS Otherwise ’Provided.-*— These words show that where a statute provides 
that a particular payment shall be a first charge, such charge oan be enforced 
against a transferee with or without notice (/). 

Sections 7 and 8 of the Public Demands Reoovery Act, Beng. Act 4 of 1914, make 
the debt in respect of which the certificate is issued a charge on the property certified 
for sale (gr). 


A creditor advancing money does not apart from special agreement acquires a charge 
over property purchased with the money ( h ). A covenant in a lease empowering the lessee 
to retain part of the rent in satisfaction of a previous loansbo the lessor has been held to 
constitute a charge on the lessor’s interest (i). In Hukam Chand v. Radha Kiskan (j) 
the Judicial Committee have observed that an agreement between A and B providing 
that the executant A shout! give a regular mortgage of his immoveable property for money 
advanced by B, cannot constitute a mortgage or oharge upon such property within the 
meaning of seo. 100 of the Transfer of Property Aot. 


Notice Of Charge. — Charges as already explained, are not enforceable against 
transferees for consideration withryit notice or a volunteer with or without notioe (kl 
An oral non -possessory oharge would, therefore, not have priority over a subsequent* 
mortgage, if the mortgagee had not notice of it. Irrespective of this seotion, this would 
jflso be the effect of sec. 48 of the Registration Act (1). There are some oases in whleh 
it was held that a oharge created by a decree was enforceable against a transferee for 
consideration without notice (m). They are based on a misconception of the nature of a 
charge which was erroneously supposed to be an interest in property and to reduce full 
ownership to limited ownership (n). These decisions have been superseded by the 
express provisions of this section. 


(«) 


Mongol Prasad v. Chandra [ 1906) 1 Nag. 


L.R. 117 ; Singai Murlidhar v, 

(1007) 8 Nag. L.R. 40; ManoharUU v. 
Kanhailal (1088) 140 l.C. 532, (*32) A.N. 
171. 

(d) Saramma ▼. Suriyanarayand (1018) 42 Mad. 
114, 48 I.C. 704 ; Sri Rajah BoUopragada 
Venkata v. Menda Seetayya (1020) 48 
Mad. 786, 57 I.C. 764 ; RamkaH Surya - 
narayana v. Ramchandrudu (1032) 130 
I.C. 452, (’82) A.M. 716. 

(«) Akhoykumar y. Corporation of Calcutta 
(1015) 42 Cal. 625, 27 l.C. 621 ; Corporation 
of Calcutta v. Arunchandra Singh (1034) 
61 Cal. 1047, 38 Cal. W.N. 0L7, 60 Cal. 
L.J. 812, 158 l.C. 072, ('34) A.O. 862. 

(/) Lakihman v. Secretary of State (1939) A.B. 
188, 41 Bom. L.B.. 257, 182 l.C. 635 ; 
Lucknow Municipality v. Ramji Lai 
1941) A.O. 805 ; Nawal Kiehore v. Agra 
- (1943) A.A. 115 (1943) All. 


(9) 

(h) 

«) 

20 


Bhekdhari MaMon ▼. Madhika Roar (1034) 
18 Pat. 864, 155 I.C. 686, ('84) A.P. 648. 
In re Annapurna Co., Ltd. (1026) 24 All. 

L.J. 847, 08 I.C. 38, (’26) A.A. 807. 

, Nathan Led v. Durga Dae 41930) 62 All. 
985, 180 I.C. 480, (’31) A.j 


(j) (1030) 84 Cal. W.N. 506, 123 I.C. 167, f'80) 

A.PC. 76 ; Ram Hit v. Pokhar (1082) 7 
Luck. 287, 134 l.C. 1003, (’82) A.O. 54. 

(k) Kishan Lai v. Oanga Ram (1891) 18 All. 

28. 44 ; Roysuddi v. Kali Nath (1006) 83 
• Cal. 085, 008 ; Our Dayal v. Karam Singh 
(1016) 88 All. 254, 86 1.0. 280; Akhoy 
Kumar v. Corporation of Calcutta (1016) 
42 Cal. 625, 27 1.0. 621 ; Hunter, Lteui- 
dator of Bank of Upper India v. Nisar 
Ahmad Chaudhari (1032) 8 Luck. 16*0 
148 l.C. 602, (’82) A.O. 886. 

(l) Chhaganlal v. Chuntlal (1084) 86 Bom. L.R. 

277, 162 1.0. 267, (’84) A.B. 180. 

(m) Maina v. Bachchi (10tf) 28 All. 655 : Bhoje 
Mahadsv v. Oanga Box (1013) 87 Bom. 
621, 21 l.C. 54; Mahadeo Prasad V. 
Anandi Lai (1925) 47 All. 00, 92 X.O. 
348. (’25) A. A. 60; Srinivasa v. Rang* 
ruika (1010) 86 Mad. L.J. 618, 61 LO. 
063; Mollaya v. Krishmmmmi (1025) 
47 lifed. LX 622, 86 I.C. 855J ’26) AM. 
05 ; KaUapa v. Balwant (1025) 27 Bom* 
L .A. 434, 87 1.0. 061, (’26) A.B. 848; 
Chaudhri v. Oobardhan (I960) 6 Luck. 
172, 117 XC. 405, (*20) A.O. 816: KvMa 
Prosed v. Jageshar (1000) 27 (Ml. 104* 
•in) KaUapa v. Balwant (192$ 27 Bern. LI. 
434, 87 l.C. 951, ( ’2$ A.B. 848. 
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A charge if enforced by sale as in (he case of a simple mortgage under this section 
cad 0. 34, r. 15, of the Code of Civil Procedure and if the charge carries with it a personal 
liability (as in the case of the seller’s charge for prioe not paid) the charge holder is entitled 
under 0. 34, r. 6, to a personal decree (o). A charge given in a security bond under the 
Code of Givi] Procedure is enforced by order of sale under the procedure adopted by 
the Allahabad High Court in Janki Kuar v. Sarup Bant (p) approved by the Privy Council 
in Baghubar Singh v. Jai Jndra (q), and sec. 67 iB not applicable (r). A person who purchases 
a portion of a property which is subject to oharge with notioe of the charge is liable to pay 
the whole amount. He may sue for contribution (a). 


So far as may be. — These words also occur in 0. 34, r. 15, of the Code of Civil Pro- 
cedure which applies to charges the provisions of that Order as to the enforcement of 
simple mortgages. A oharge is not exactly identical with a mortgage and a suit for the 
enforcement of a charge is not necessarily the same as a suit for sale on the basis of a mort- 
gage deed. Thus in the oase of a recurring charge, a oharge is not extinguished by a decree for 
sale (I). The principle of Order XXXIV of the Civil Procedure Code may be applied to the 
execution of a decree which created a charge (it). In a suit for the enforcement of a charge 
the Privy Council observed tllat under sec. 100 read with 0. 34, r. 15 a preliminary decree 
far sale, as in a suit on a mortgage, should have been passed (v). Limitation for the 
enforcement of a oharge is under art. 132, twelve years from the tjpne when the money is due. 

« If the suit is for the enforcement of the oharge by sale, the wordrf “ so far as may be ” in this 
section and in 0. 34, r. 15, indicate that the property cannot be sold if in the hands of a 
transferee without notice. It has been held that a charge declared in a decree must be 
enforced under sec. 67 by suit (to). Again the doctrine of subrogation has been applied to a 
charge. A puisne mortgagee paid off a decretal charge anterior to the prior mortgage and 
••fie was subrogated to the oharge and had priority over the prior mortgagee, and as the prior 
mortgage was affected by lit pendens (having been effected while execution of the decree was 
pending) it mattered not that the prior mortgagee had not notice of the charge (x). Other 
provisions of the Act are not applicable to charges except those of secs. 81 and 82 as 
to marshalling and contribution ; and a oharge holder cannot avail himself of sec. 68 (y) ; 
nor does the principle of consolidation of securities enacted in sec. 67 A apply to 
charges (z). Again a charge may be in perpetuity and then it cannot be redeemed (a). 
An agreement provides that in default of a certain payment for the maintenance by one 
party to the other, the latter would be at liberty to cultivate the field and maintain herself 
clearly created a oharge. Such a provision does not affect the effect of the agreement as 
a charge, although it cannot be enforced by sale of the land (6). 



(o) Bobu Ram v. Imam VUah (1036) All. L.J. 

270, 167 l.C. 633, ( , 36) A.A. 411 : llaghuiul 
THak v. PUam Singh (1931) 52 All. 901, 
180 l.C. 198, ('81 \.A. 99. 

(p) (1896) 17 All. 99. 

•(f) (1919) 42 All. 158, 46 l.A. 228, 56 l.C. 560, 
(*19) A.PC. 55; Beti Mahalakshmi v. 
Badan Singh (1923) 45 All. 649, 74 I.G. 
927, ('24) A.A. 105 ; Sukuman v. Mug- 
neeram (1927) 54 Cal. 1, 95 l.C. 908, 
(•26) A.C. 809 ; Daw v. U Bah (1929) 
7 Bang. 852, 118 I.G. 632, (*29) A.R. 26. 

, (r) Jyoti Prakash v. Mukti Prakash (1924) 51 

' Cal. 150, 81 I.C. 734, ('24) A.C. 485 ; 

Subramanian v. Raja of Rcmnad (1918) 
41 Mad. 327, 43 l.C. 187. 

(a) Sheriff Ahmad v. H. Hunter (1986) 167 l.C. 

52, (1937) A.O. 420; Parthair Lai v. 
• Brij Mohan Lai (1935) 11 Luck. 575, 
169 1.C. 117, (1986) A.O. 52. 

(!) Jnanendra Nath v. Sashi Mulch (l! 

60, 44 QIW.B. 240, 186 l.C. 831 

« («) Ray Chqnd f. ^Basappa (1941) A.B. 71. 


(v) Ram Raghubir v. United Refineries (Burma) 
Ltd. (1933) 60 l.A. 183, 11 Rang. 186, 37 
Cal. W.N. 633, 57 Cal. L.J. 308, 64 Mad. 
* L.J. 655, 1933 All. L.J. 541, 85 Bom. 
L.R. 753, 142 l.C. 788, (’33) A.PC. 143. 

(to) Aubhoyessury Dobee v. Gour Sunkur (1895) 
22 Cal. 859 ; Matangini Basses v. Choonay- 
money (1888) 22 Cal. 903; Venkata 
Lakshmamma v. Seetayya (1920) 43 Mad. 
78ft, 57 l.C. 764 ; Rajkumar Lai v. Jai 
Karan Bos (1920) 5 Pat. L.J. 248 ,57 l.C. 
658. 

(x) Aravamudhu Ayycmgar y. Zamindarini 

Srinath Abiramvalli Ayah (1984) 66 Mad. 
L.J. 666, 150 I.C. 980, (*84) A.M. 353. 

(y) Fotick Chunder v. Foley (1888) 15 Cal. 492. 

a) Corporation of Calcutta v. Xrunachandra 
Singh (1934) 61 Cal. 1047, 38 Cal. W.N. 
917, 60 Cal. L.J. 312, 153 I.C. 972, ('34 ) 
A.C. 862 reversing 60 Cal. 1470. 

(a) Matlub Hasan v. ML KtOawOti (1983) 147 

l.C. 802, (’83) A.A. 984. 

(b) RenukaMi v. Bhavan (1988) 185 La 38, 

1989) A.JT. 132. 
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Decretal Charge. — If a decree is executory, & charge created by it can be enforced |Q| 

in execution : See note “ Charge ” under sec. 67. 

Trustee’S Charge. — A trustee is entitled to a charge on the inooxne as well as the 
corpus of the trust estate for all moneys properly expended in performing the obligations 
of the trust (c). This charge has priority over the olaims of the beneficiaries (d). But 
as long as he is a trustee his remedy for enforcing his charge is limited by sec. 32 of the 
Trusts Act. He may therefore only reimburse himself for suoh expenses and intaKSBli 
out of the income and profits of the trust estate and prohibit any disposition of the tr us t 
property without previous payment of his expenses. While he is a trustee he cannot 
destroy the trust by bringing it to sale. But after he has ceased to be a trustee, or after 
he has lost possession of the trust property, he may enforce his charge by sale (e). 

Transferee for consideration and without notice— It has been held that the 
Saving clause does not apply to an auction purchaser who is not a transferee within the 
meaning of sec. 6 of the Transfer of Property Aot (/). This view has not been followed 
by the Allahabad and Patna High Courts (gr) in which it was held that a transferee for 
consideration included an auction purchaser. A simple mortgagee is not a transferee to 
whom the property is transferred ( h ). 


101 . Any mortgagee of, or person having a charge upon, . 

immoveable property, or any transferee from 
.uSequTS 8 " encumbrance such mortgagee or charge-holder, may pur- 
* chase or otherwise acquire the rights in the 
property of the mortgagof or owner, as the case may be, without* 
thereby earning the mortgage or charge to be merged as between 
himself and any subsequent mortgagee of, or person hawng a 
subsequent charge upon, the same property ; and no such stibse- 
quent mortgagee or charge-holder shall be entitled to foredose 
or sell such property without redeeming the prior mortgage or 
charge, or otherwise than subject thereto. 

Amendment. — This section has been substituted by the amending Aot 20 of 1029 
for the original Bection which was as follows : — 

“ Where the owner of a charge or other incumbrance on immoveable property 
is or becomes absolutely entitled to that property, the charge or incumbranoe shall 
be extinguished, unless he declares, by express words or necessary implication, 
that it shall continue to subsist, or such continuance would be for his benefit/* 


The old section covered the cases of the union of two estates which occurred when tBe 
purc has er of the equity of redemption acquired the rights of the mortgagee or when the 
mortgagee acquired the right cf the mortgagor. The amendment of the section doss 
not alter this rule. Where, therefore, a charge is created by the <j%dgment-debtor in 
favour of the holder of a money decree, this charge is extinguished by the purchaser of 
the property by the charge-holder at the auction sale in execution of a prior mortgageabl e 
decree. The debt itself having ceased to exist, it is not open to the charge-holder to seek a * 


(c) In rs Pumfrey (1882) 22 Ch. D. 261. 

(<*) Dodds v. Tuks (1884) 25 Ch. D. 617 ; Peary 
Mohun Mukcrjee v. Narendra Nath (1910) 
87 Cal. 229, 284, 87 I.A. 27, 5 I.C. 404. 

(«) Ablcan Sahib v. Soran BaX (1915) 38 Mad. 
280, 28 I.C. 290; Peary ftf ohun Mutorjee 
v. Narsndra Nath (1910) 37 Cal. 229, 37 
I.A. 27, 6 I.C. 404. 


if) Indra N or win v. Mohammad Ismail (18T“ 
A. A. 687 ; Surayyav. Venkataraman{\^ 
A.M. 701, (1940) 1 M.L.J. 881, 19fcl 
47. 

Naval Kishors v. Agra Municipality (19481 
A, A. 115, (1943) All. 453, (1948) A.LJT. 
53, 205 I.C. 530 ; eMtarain v. L M m 
(1946) 24 Pat. 845 7* , 

(h) Smayya v. VenMaiaraman, see supra. 
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personal remedy against the judgment debtor (t). The first case is now covered by secs. 
91 and 92 ( j). The scope of the present section is therefore confined to cases in which the 
mortgagee or charge-holder acquires ownership, for the equity of redemption represents 
the estate of ownership. 

The old section represented the equitable rule that merger was prevented by inten- 
tion (k) p which was an exception to the common law rule of merger. There is no common 
law rule of merger in India and so it is unnecessary to state the rule of merger as an 
exception. The rule of intention was an artificial one, for it was applied even in cases 
where the person affected did not know that non-merger would be to his benefit (l). 
The only case in which it is to the benefit of the mortgagee or charge-holder to keep 
the incumbrance alive is when it is necessary as a defence against a subsequent incum- 
brance. This is effected by the present section without the assistance of the equitable rule 
whioh belongs to a different system of jurisprudence. 


Amendment Whether retrospective. — This section is not specified in sec. 63 of the 
Amending Act 20 of 1929 not having retrospective effect. The Allahabad High 
Court has held that it is retrospective (m); while the Rangoon High Court and the Madras 
High Court have held that it is not retrospective (n). 


1 Extinction Of mortgage security. — Merger is only one of the several ways in which 
a mortgage security may be extinguished. For the seourity may be extinguished : — 

1. By a decree for foreclosure, or by a decree for sale after the sale is confirmed — 

see note under sec. 60 (i) * * 4 By order of a Court *. 

2. By payment of the mortgage debt by the mortgagor or by a person under covenant 

to pay. Such a payment extinguishes the mortgage and does not operate 
as an assignment. See sec. 92 notes * Mortgagor not subrogated * : 4 Covenant 
to pay excludes subrogation.* When the mortgage debt is paid by one of 
several co-mortgagors it is extinguished as to his share and assigned to him 
as to the Bhares of the other co-mortgagors — see Bee. 95. When the mortgage 
debt is paid by a puisne mortgagee the mortgage is not extinguished but 
assigned to the puisne mortgagee — see sec. 92. When the mortgage debt 
it paid by a purchaser of the equity of redemption the question of extinotion 
of the mortgage depends upon the existence of a subsequent incumbrancer — 
sec. 92. 

3. By release by the mortgagee of the debt or of the security. If the mortgagee 

releases the debt, the mortgage is extinguished. If the mortgagee releases 
the seourity the mortgage is extinguished but the debt subsists and 
the mortgagee becomes an unsecured creditor. As to the effect of a release 
* of part of the security — see sec. 82 note 4 Release by mortgagee *. 

4. By merger. 

5. By novation. * 

The first three modes of extinotion have already been discussed. The last two will be 
dealt with in the commentary under this section. 


(i) Devichand v. CMnUman (1945) A.B. 116. 

(j) Bfee note ' Purchaser of Equity of Redemp- 

tion redeems * under sec. 92. 

(*> Forbm v. Moffat (1811) 18 Vee. 884 ; Thomo 
v. Conn (1895) A.C. 11, 18, 10. 


<J) Dinobundhu Shaw v. Jogmoya Dasi (1902), 
29 Cal. 1*4, 29 I.A. 9 ; QirdXar Das v.‘ 
. torn Avtur kikgh (1908) 8 Cal. W.N. 600 ; 
Tara Sundari v. Khodan Lai (1909) 14 
4*1. W.N. 1089, 7 I.C. 80 ; Andi Thevan 


v. Narayanatami (1928) 55* Mad. L.J. 
369, 111 I.C. 266, (*28) A.M. 793 ; Kali' 
muddin v. Baidyanath (1980) 51 Cal. 
L.J. 565, 128 I.C. 192, (*80) A.C. 572. 

(m) Tata JR am v. Ram Lal{ 1982) 54 All. 897, 

1082 All. L.J. 627, 189 I.C. 107, (*32) 
A, A. 489. 

(n) Ko Po R On v. CJL.M.L.AX. Firm (1982) 

10 Rang. 465, 140 1.C. 166, (*32) A.R 197 ; 
Venkatalinffam v. Partmarathy (1942) 
A. M. 558. 
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Merger.— A security may be extinguished by merger. This occurs (i) by the 
merger of a lower in a higher security and (ii) by the merger of a lesser estate in a greater 
estate. The seetion only deals with the seoond head of merger. A merger of estates 
takes place when two estates held in the same legal right become united in the same 
person. Where the capacity in which a person in possession of the mortgagee's rights is 
something quite different from the capacity in which he is in possession of the equity of 
redemption, the mere faot that the two capacities are united in the 8Ame physical person 
cannot result in a merger ( 0 ). 


Merger Of lower In higher security.— The acquisition by a person of a security 
of a superior nature in law to the one he has, merges or extinguishes his legal remedies 
on the inferior security. So when a person recovers j udgment on a contract debt, the debt 
is extinguished being merged in the judgment ( p ). And an equitable mortgage by deposit 
of title deeds is extinguished when a formal mortgage is executed for the debt (</) ; such 
merger is, however, excluded by express words indicating a contrary intention, c.g., by a 
recital tha t the subsequent security is given by way of fuifher or additional security (r). 
A gain there is no merger if the remedies on the two Beourities are not co-extensive (#). 
Thus a promissory note enforceable by summary procedure will not merge in a mortgage 
for the same debt (/). ? 


But though a debt merges in a judgment, yet if it is secured by a mortgage, the collat- 
eral security of the mortgage does not merge (m). The cause of action for the debt iftrostl 
in rent judicatam but thatNloes not affect the concurrent remedy on the mortgage (v) 

In Drake v. Mitchell (w) Lord Elle*borough said: “A judgment recovered in any form * 
of action is still but a security for the original cause of action, until it be made pro- 
ductive in satisfaction to the party ; and therefore till then it cannot operate to ohange 
Ony other collateral concurrent remedy which the party may have." Accordingly the 
Calcutta High Court held that a mortgagor can redeem even after decree for sale under 
the repealed section 89 has been passed, and this he may do at any time until confirmation 
of the Bale (a:), for the mortgage security is not merged in the judgment and subsists until 
satisfaction of the decree (y). Therefore if the mortgage decree for sale is not exeouted 
and the mortgagee is in possession, the mortgagor and the mortgagor’s purchasers can- 
not dispossess him except by suit for redemption (z). The fact that the mortgagee 
had sued on a prior mortgage and obtained a decree does not show that he did not intend 
to keep that mortgage alive (a), unless of course satisfaction of the decree is certified 
to the Court and a second mortgage is taken afterwards for the balance (6). It is In 
recognition of this principle that the clause providing for the extinction of the right of 
redemption in decrees absolute for sale has been omitted from secs. 89 and 93 of tbs 
Transfer of Property Act when re-enacted as Order 34, rules 6 and 8 of the Code of 
Civil Procedure, 1908. 


If the hi gher security fails, the lower revives. If a mortgagee purchases the property 
mortgaged and the sale deed faBs for want of registration ( c), or bitwise the property 


(») Mahomed Abdul Samad v. Oirdhari M 
(1942) AJL 175 (1942) All. 259, (1942) 
A.L.J. 174, 200 1.C. 269. 
ip) OtMfi v. Homan (1861) 8 Mac. A G. 378, 407. 
(f) R$ JAmatloy, Vaughan v. VandertUgtn 
(1854) 2 Bq. Rep. 1257. 

(r) Twopenny v. Young (1824) 3 B. & C. 208. 
<#) Venkata v. Rango (1887) 10 Mad. 160 , 163. 
(0 Ramgopal v. Richard Blaquiere (1868) 
1 Beng. L.B. 35 O.C.J. 

(u) t Economic Life Auwronce Society f 

(1902) A.C. 147; Ramthanker y. < 
Shankar (1933) 144 1.C. 736, (M3) A.N. 241. 

(v) Drake v. Mitchell (1803) 3 East. 251. 


(u>) (1808) 8 East. 281. 

(*) Bibijan Bibi v. Sochi (1004) 31 Cal. 868. 

( v ) Surjiram Marwari ▼. Barhamdeo (1905) 
2 Cal. L.J. 202, contra Shadx Ram*- BM 
Ram (1912) 11 All. L.J. 684, 20 I.O. 69 
(incorrect on this point). 

Ii) Pumamal v. Venkata (1807) 20 Mad. 886; 
Latehmiput Singh v. Land Montage Ban a 
of India (1887) It Cal. 484. 

(a) Pumamal v. Venkata, rupp. 

(4 Bam Kriehna v. Chotn*Hl»&9) 18 Bom, 848, 
(<•) Hirachand Babajt v. Bhatkar (18*4^2 r 
H.C. 198 A.C.Ia 


S.1W 
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S.101 was under attachment (d), or if the sale is avoided as a fraud on creditors (e), he oan 
still fall back on the mortgage. A mortgagee in possession under an invalid sale is still a 
mortgagee, and may bring the property to sale (/), or may be sued for redemption (g). On 
the other hand if the later security is inoperative there can be no merger. Thus an oral 
agreement before the Registration Act of 1864 is not merged in a subsequent written 
agreement which fails for want of registration ( h ). 

Merger of lesser estate In greater estate. The leg&i effect in English Common 

Law of the union of a charge and the ownership of an estate is merger, either because the 
lesser estate is drowned in the greater or because a man cannot be his own debtor (i). But 
in equity the question is one of intention. In Forbes v. Mojfatt (j) Sir William Grant 
said : “ Upon this subject a Court of Equity is not guided by the rules of law. It will 
sometimes hold a charge extinguished, where it would subsist at law ; and sometimes 
preserve it, where at law it would be merged. The question is upon the intention, actual 
or presumed, of the person, in whom the interests are united. In most instances it is, 
with reference to the party jjimself, of no sort of use to have a charge on his own estate ; 
and, where that is the case, it will be held to sink, unless something shall have been done 
by him to keep it on foot. . . . Where no intention is expressed, or the party iB incapable of 
expressing any, I apprehend the Court considers what is mos^ advantageous to him.” 

But a serious limitation was apparently put upon this equitable rule by the case 
. of Toulmin v. Steer e (k). In that case Sir William Grant, M.R., said: — 

“ The cases of Oreswold v. Mar sham (l) and Mocatta V. Murgatroyd (m) are express 
authorities to show that one purchasing an ^quity of redemption cannot set up 
m *' a prior mortgage of his own, nor consequently a mortgage which he has got in, 
against subsequent incumbrances of which he had notice.” 

« 

This however is incorrect, since a purchaser of any equity of redemption, who redeems 
a mortgage, can by evidencing an intention to that effect keep the mortgage alive. The 
scope of the rule in Toulmin v. Steers (k) was narrowed by the judgment of Jessel, M.R., 
in Adams v. Angell (n), from which the following is an extract : 

“Now in a Court of Equity it has always been held that the mere faot of a charge 
having been paid off does not decide the question whether it is extinguished. 
If a charge is paid off by a tenant for life, without any expression of his intention, 
it is well established that he retains the benefit of it against the inheritance. 
Although he has not declared his intention of keeping it alive, it is presumed 
that his intention was to keep it alive, because it is manifestly for his benefit. 
" j|- On the other hand, when the owner of an estate in fee or in tail pays off a charge, 

the presumption is the other way, but in either case the person paying off the 
v charge can, by expressly declaring his intention, either keep it alive or destroy 
I it. If there is no reason for keeping it alive, then especially in the oase of an 

owner in fee, equity will, in the absence of any declaration of his intention, destroy 
it ; but if Jhere is any reason for keeping it ali/e, such as the existence of another 
incumbrance, equity will not destroy it. So in the case of a purchase, there 
is no doubt that the purchaser who pays off a charge, though merely equitable, 
may have it assigned to a trustee for himself, and it will protect him against any 
mesne incumbrances if there are any. So, also, it is admitted, thqt if without 

(d) Gopal Sahoo v. Qttnga (1882) 8 Cal. 530. 0. C. J. AI1 

le) Appataraiu v. Krishnamurthy (1032) 135 (i) Banarsi Das v. Maharani Kuar (1883) 5 All- 

Z.C. 582, (*82) A.M. 182. 27, 33 ; Kudhai v. Sheo Dayal (1888) 

(/) Rama Charan v. Nimai Nandal (1022) 10 All. 570, 575. u 

35 CaL L.J. 58, 64 I.C. 003, ('22) A, C. (j) (1811) 18 Ves. 384, 89fe, 892. 

114. * # (*) (1817)« Mer. 210, 224. 

( g ) Ariyaputhifa • Padayachi v. Muthukomara • ( l ) (1662) 2 Ch. Cas. 170. 

swami (1914) 3>Mad. 428. 15 I.C. 343. (m) (1717) 1 P. Wins. 898. 

(8) ffivtmdas v. Framji (1870) 7 Bom. H. C. 45 (n) (1877) 5 Ch. D. 684, 645 C. A. 
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going through the ceremony of the assignment of an equitable charge — an assignment 
which really passes nothing — a declaration is inserted in the deed that the charge 
shall be treated as remaining on foot for the purpose of protecting the purchaser 
against mesne incumbrances, then the charge is treated as remaining on foot and 
protects him.” 

This limits the scope of Toulmin v. Steere (o) to cases in which no actual intention is 
either expressed or proved by the facts of the case. In other words there is no presump* 
tion against merger but an intention to keep the security alive must be actually expressed 
or implied from the circumstances of the case (p). The old section 101 seemB to have been 
based on Toulmin v. Steer e as limited by Adams v. Angell , but the concluding words of 
the section “ or such continuance would be for his benefit ” seem to admit the wider rule 
of equity of presumed intention laid down in India by Holloway, J., in Ramu Naikan 
v. Subbaraya (q) and by the Privy Council in Ookaldoss v. Rambux (r), and in England in 
Forbes v. Moffatt (s) and again in Thome v. Cann (t) where Lord Macnaghten said:— 

“ Nothing, I think, is better settled than this, that when the owner of an estate 
pays charges on the estate which he iB not personally liable to pay, the question 
whether those charges are to be considered as extinguished or as kept alive for 
his benefit is simply a question of intention. You may find the intention in the 
deed, or you may find it in the circumstances attending the transaction, or you 
may presume an mention from considering whether it is or is not for his benefit 
that the charge should be kept on foot." 


The Privy Council seemed to puj this construction on the section in Malireddi 
Ayyareddi v. Oopala KrishiKiyya (u), for they said, “ It iB further to bo presumed, and 
indeed the statute so enacts (Transfer of Property Act, sec. 101), that if there is no in* 
dication to the contrary the owner lias intended to have kept alive the previous charg£ * 
if it would be for his benefit.” 


# However this may be, Toulmin v. Steere was declared not to be the law in India by 
the Privy Council in Ookuldaa * case and it is practically obsolete in England. The passage 
cited from Adams v. Angell was quoted with approval in Liquidation Estates Purchase Co . 
v. Willoughby (v) by Lindley, L.J., who seemed to regard Toulmin v. Steere as overruled 
by the dicta in Thome v. Cann where Lord Herschell described it as “ a case which cer- 
tainly has not met with universal acceptance ; it has been often commented upon and 
criticized adversely ” ; and Lord Macnaghten said of it, “ The authority of that case 
cannot nowadays be treated as going beyond the actual decision.” The dissenting 
judgment of Fletcher Moulton, L.J., in Manks v. Whiteley ( w ) is to the same effect. 


Not only Toulmin v. Steere but the equitable rule of intention is now jettisoned 
by the present section. The equitable rule of intention is an exception engrafted on the 
common law rule of merger. As there is no common law rule of merger in India it is 
unnecessary to enact non-merger as an exception. While under the old section merger 
was the rule, the section as amended makes it the exception (x). The rule of intentiotf 
is a te chnica l rule, for it is presumed in cases of benefit when there is no actual intention 
and it is an artificial rule applied #ven in cases where the party is not even aw.\re of the 
benefit (y), The Legislature has therefore discarded it and adopted tHl simple rule that 


(o) (1817) 8 M 
CP) Its Gibbon, 
887, 


<•> 

<ie) 


(1884) 
(1811) 
(1896) 
(1024) 
692, 
(1898) 
. 821; 
(1912 


8 Mer. 810. . „ ^ 

Moore v. Gibbon (1909) 1 Cb. 
878 

Mad. H. C. It. 229. 

Cal. 1035, 11 1.A. 126. 

18 Ves. 384. 

A.C. 11. 18. _ T _ 

47 Mad. 190, 51 I. A. 140, 79 L C. 
(*24) A.PC. 86. 

1 Ch. 726 C.A. on app. (1808) A. C. 
CrZbUHiutsayer (W0S) 1 Ch. 866. 
1 Ch. 785. 


lx ) Kanhaiya Lai v. Ikram (1033) 8 Luck. 108, 
139 I.C. 358, ('82) A.O. 268. 

(y) Dinobundhu Shaw v. Jogmoya Dari (1902) 
29 Cal. 154, 29 I. A. 9 ; Girdhar Das v. 
Ham Autar Singh (1908) 8 Gil. 

W. N. 690 : Tara Sundari v. Khedan Lai 
(1909) 14 Cal. W. X. 1089, 7 I. C. 980: 
Andi Thevan v. Nagayasami (1028) 
55 Mad. L. J. 369, 111 L C. 266, ,(*28) 
A.M. 703; Kalimuddin v. BaMumatk 
t (1080) 51 Cal. L. J. 60S, 1281.0. 192, 
(’30) A.C. 672. • • 
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S.W the existence of a subsequent incumbrance prevents merger. In theory this is correct, 
for there oan only be merger when the ownership and the charge meet ; and in such a 
ease it is to the advantage of the owner that the oharge should merge, for that simplifies 
title (z). But this union oannot occur if any interest of a third person intervenes and if 
there is any outstanding interest, for then there can be no union of the oharge and absolute 
ownership (a). Thus there is no merger if a leasehold interest is outstanding when 
the mortgagee purchases the equity of redemption (6). In the passage cited from Adams 
v. Angell, Jessel, M.R., pointed out that there is no merger when a tenant for life pays 
off a charge and it is obvious that in such a case merger would only operate as a gift 
to the reversioner (c). Again in practice the result is the same as under the rule of 
intention, for the existence of a subsequent incumbrance is the only case in which it is 
beneficial to keep the charge alive (d). 


The old section 101 included the oase of merger which occurs when the mortgagee 
purchases the equity of redemption and the converse case when the purchaser 
of the equity of redemption redeems the mortgagee. The latter case falls under secs. 
91 and 92 of this Act and has c already been dealt with. The former case is the subject 
of this seotion. The decisions have been under the rule of intention implied in sec. 101, 
and these cases are still good law, subject to this qualification that in consequenoe of 
the amendment made in the seotion, the seotion applies only when there is a subsequent 
* mortgagee or charge-holder. It does not apply to a Court purchaser of the equity of 
redemption (e). 

i 

Rule Of Intention. — The faot that the mortgage deed wA retained by the mortgagee 
after the purchase of the equity of redemption was hqld to indicate an intention to keep 
*t&e mortgage alive (/}, but in these cases there was a puisne mortgage. If the purchasing 
mortgagee has granted a sub-mortgage, that also is evidence that he intended to keep the 
mortgage alive (g). On the other hand the fact that the mortgagee purchased in the namft 
of her son was held not to be evidence of an intention to keep the mortgage alive, beoause 
there was no puisne mortgage (A). When a mortgagee purchased the equity of redemption 
at a sale in exeoution of a money decree he did not lose priority over a puisne mortgage, 
although by mistake no mention was made of it in the sale proclamation (*). It has been 
held that a contract which operates to deprive the prior mortgagee of his oharge upon the 
property when he became the owner of it under a sale must be a clear one (j). 


The presumption has been held to be a rebuttable presumption (&), and no doubt 
even under the present section the purchasing mortgagee may by express declaration 


(f) Donisthorpe v. Porter (1762) 2 Eden, lflfe, | 
163. 

(а) Ct, per West, J., in Mulchand Ruber v. 

lallu Trikam (1882) 6 Bom. 404, 413 
m (F.B.] ; Sonaulla Karikar v. Abu Sayad 
* (1980) 67 Cal. 473, 126 1.0. 413, (’80) A.C. 

680; ct. Ounindra Protad v. Baijnath 
(1904) 31 Cal. 370. 

(б) Manotulal v. Upendra Lai (1980) 67 Cal. 82, 

125 I.C. 661,4; '30) A.C. 385. 

(e) Burrell v. Bgrmont (Earl) (1844) 7 Beav- 
205, 232, 

(d) Raja of Ralahasti v. Sree Mohant Prayag 
(1916) 30 Mad. L.J. 391, 400, 36 I.C. 224. 
(«) Baett'anneua v. l)adgowda (1942) A.B. 95, 
following Reda Nath v. Mkzgwant Prasad , 
(1986) A.P. 404, 16 Pat. 120, 163 I.C. 
801 and dissenting from Mahalakshmi v. 
t Somaraou (1939) A.M. 398, 189 I.C. 17, ! 
(1939) Mad. 660. 

(/) Shanlappa v. Balapa (1882) 6 
Prayag Qtarain v. Chedi 
14 Cal. W» IT. 1093 ; Oauri 


Bom. 561 ; 
flat (19094 
Shankar v. 


Bahadur Singh (1925) 88 I. C. 840, (*25) 
A.P. 605. 

(g) Radha Rishan v. Fakhamddin (1984) 154 

I. C. 695, (’34) A. L. 143. 

( h ) Qobind Samp v. Kaldup Singh (1924) 

73 I.C. 764, ('24) A.L. 377 ; Lola Ldkhmi - 
chand v. Partab Singh (1930) 12 Bah. 
L. J. 56, 128 I.C. 296, (*30) A.L. 620. 

(*) Ram iJarup v. Bharat Singh (1921) 43 All. 
703, 64 I.C. 765, ('21) A.A. 118; GurdU 
Singh v. Hakumat Rai (1981) 185 I. C. 
201, (’82) A.L. 66. 

(j) Madan Mohan v. Nand Ram (1948) A.A. 156. 

(k) Gaya Prasad v. Salik Prasad (1881) 8 Ail. 

662, 687 ; Matadin v. Rasim 0891) 18 All. 
482 (head note) ; Shan Mam v. Madras 
Building Co. (1892) 15 Mad. 268, 280 ; 
Bai Reva v. Vali Mahomed (1922) 46 
Bom. 1009, 70 I.C. 912, ('22) A. B. 211 ; 
Triuvengadam v. Sabapathi (1926) 49 
Mad. L.J. 861, 90 2*0. 767, ('26) A. M 
1217 ; Jtahl Singh vTAmar Noth (1926) 
7 Lah; sl2, 94 I.C. 162, (*26) AX. 480. 
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extinguish the mortgage in spite of the existence of a puisne mortgage, although to 
quote the phrase of James, L.J., in Locking v, Parker (l) t he would be demented if he 
did so. A mere mention in a sale deed that of the amount due upon a prior mortgage is not 
sufficient to justify the conclusion that the merger was intended (mj. In Jfi. Chanda Bibi v. 
Mohanram Sahu (n) there was a mortgage of 1899. The mortgagee dies in 1900 and his 
widow purchased the equity of redemption in 1908. Her son succeeded to the property in 
1909 and the Court held on the evidence that the presumption of an intention 
to keep the mortgage alive and so have priority over a charge of 1905 was not 
rebutted. 

Bindley, L.J., in Liquidation Estate s Purchase Co. v. Willoughly (o) held that the 
benefit which gives rise to the presumption must be a benefit accruing to the vendee cm 
the date of the sale, and not a possible benefit whioh may arise in future on the happening 
of a possible contingency. This has been followed in cases in which the mortgagee after 
the purchase has been sued by a pre-emptor (p). The conclusion would be the same under ' 
the present section which refers only to a puisne mortgage or gharge in existence at the date 
of the purohase. The Privy Council laid down the same rule in Oohildoss v. Rambux (q). 

In Bhawani Kumar v. Mathura Prasad (r) the mortgagee purchased the property on the 
19th March 1900 and nine*days later a charge for arrears of land revenue arose for non- 
payment of whioh the land was sold by the Collector. The revenue sale purohasor sued * 
to recover possession and the mortgagee set up his mortgage as a defence. The Privy 
Council held that the mortgage was extinguished by merger, for on the 1 Oth March, the 
crucial date in question, ttfere were no interests of any kind to enter into account or 
consideration so as to impede the fall and complete transfer of ownership of the estate gp 
suoh. In this case there was a merger, for the charge was not in existence on the date of 
the purchase. On the other hand the words of the old section “ or such continuance would 
b% for his benefit '* do not limit the benefit to a benefit accruing at the time of the sale. 

It has therefore been held under that section that if the continuance is for the benefit of 
the purchaser, no question of intention need be considered (s). When the charge for 
rent is in existence at the date of the mortgagee's sale, the mortgage is not extinguished 
by merger (f ). 


The rule of intention was applied in many cases before the Act in the case of a mort- 
gagee purchasing the equity of redemption (u). But the application of this rule must 
depend on the circumstances present at the time of the mortgagee's acquisition of full 
ownership (v). , 


(0 (1872) 8 Ch. App. SO. 

(m) Madan Mohan v. Nand Ram (1943)A.A.150. 
(it) (1984) 18 Pat. 200, 168 I.C. 412, (’34) A.P. 

(o) (1896) 1 Ch. 726 C.A. on app. (1898) A.C. 

821. 

(p) Jugal Kishore v. Ram Narain (1912) 34 

AU. 268, 18 I.C. 619 ; Durshan Sintfh v. 
Arjun Singh (1926) 1 Luck. 660, 98 I.C 28, 
(*26) A.O. 606. 

(9) (1884) 10 Cal. 1085, 111. A. 126 ; Mahalaksh - j 
mammal v. Sriman Madhawu (1912) i 
86 Had. 642, 11 I.C. 866 ; Shankar v. j 
SadasMv (1914) 38 Bom. 24. 81, 21 I.C. , 
89 ; N. V. N. Natchiappa Chettyarx Ko ■ 
Tha Zan (1928) 6 Bang. 488, 113 I.C. 809, 
(*28) A. B. 287. i 

(f) (1918) 40 Cal. 89, 89 LA. 228, 16 I.C. 210, j 
followed In Sabjan Mandat v. Uanpada 
Saha (1920) 95 Cal. W. N7 424, 66 I.C. 
108, ( f 21) A.C. 599 ; and Indra Narayan , j. 
Tarini Protad (1926) 90 I.C. 746, <‘26) 


A.C. 166. 

(*) N.V.N. Natchiappa Chsttiar v, Ko Tha Zan , 
supra; Ko Po Xun v. C.A.M.L.A.L. 
Fxrm (1932) 10 Bang. 466. 140 I. O. 62t* 
(’82) A. B. 197. 

(t) Bidhumukhi Dart v. Babha Sundart (1919) 
24 Cal. W, N. 961. 59 I.C. 868 ; SUa 
Chandra v. Parham Charan (1922) 85 
Cal. L.J. 1, 69 I.C. 841. (’22) A.C. 82. 

(tt) Ramu v. Subbaraya (1875) 7 Had. H. C. 229 ; 
Laehmin Narain v. KoUihar Nath (1880) 
2 All. 826 ; Bitten Dost v. Shto Prasad 
(1880) 5 Cal. L. B. 29 ; Oaya Prasad ▼. 
Salik Prasad (1881) 8 All. 682; Her 
Prasad v. Bhagwan Das (1882) 4 All. 
196 ; Ali Bason ▼. Dhirja (1882) 4 AU. 
518 ; Shantapa v. Balapa (1882) 6 B*». 
561; Ootuk Nath Mister v. Lalla Prsm 
Lai (1878) 8 Cal. 307 (renewal of morfc- 

* W' • 

(») Damodar Sami v. Omipdamjatu (1948) A.X. 
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Instances in which, on a mortgagee purchasing, the security was held to be merged 
under the rule of intention are cited in foot-note (tv) ; in all these cases there was no 
puisne mortgage. In some cases it has been held that sec. 101 is not applicable and the 
equitable rule of intention to keep alive the mortgage should be applied, even though there 
is no puisne incumbrance (x). 

If the mortgagee after filing a suit on his mortgage, purchases the equity of redemption 
at a sale in execution of a simple money decree the mortgage is extinguished by merger 
and the suit must be dismissed (y). The case of Lachman Prasad v. Lachmeshtvar (z> 
was a case of the purchase of the equity of redemption by a mortgagee. There was a 
mortgage in 1908 to a son and then a sale of the equity of redemption in 1914 to the 
father of a joint and undivided family who was for all intents and purposes the 
mortgagee himself. The father retained part of the prioe to pay off the mortgage, but 
a few days before his purchase a part of the equity of redemption was sold in execution 
of a money decree to the defendant. The father's purchase as to this part of the property 
failed and the Court held that the father could not enforce any part of the mortgage 
^ against the defendant on the ground that he had redeemed the mortgage at the time of 
' his purchase. In other wonis the mortgage as to part was extinguished by merger and 
as to the part sold in execution the father's covenant to pay off the mortgage exoluded 
*is right of subrogation. The principle of this decision was followed by the Patna High 
Court in Kedar Nath v. Bhagwat Prasad in which it was held tjhat a partial failure of con- 
sideration did not avoid the sale and the sale extinguished the mortgage security (a) 
Daso PiUai v. Narayan Patro (h) was a case in which a mortgage was extinguished by merger 
in a sale which could not be enforced. There was a mortgage by A to B. C obtained a 
money decree against A but before execution *3 purchased the equity of redemption. 
When C attached the property B objected that he had purchased it. B’b objection was 
dismissed and the property was sold and purchased by C. B omitted to sue under 0. 2 1, r. 
63, for a declaration of his title ; but sought to enforce his mortgage against C . The Court 
held that the mortgage was extinguished by merger in the sale. B ' s omission to file a suit 
for a declaration of his title was disastrous, for he lost his remedy both under the sale afed 
the mortgage. It should be noticed that at the time of B'b purchase there was no in- 
cumbrance outstanding. 


Instances in which on the mortgagee purchasing the equity of redemption the 
security has been held not to be merged under the rule of intention are cited in 
foot-note (c), and in all these cases there was a puisne mortgage. 


(w) 




(V) 

(•> 


Mastulla Mandal v, Jan Mamud (1001) 
28 Cal. 12 (mortgagee purchasing in 
execution of a rent decree) ; Ahmad Shah 
v. Walidad Khan (1006) P. B. 08; Sri 


18 I.C. 90 ; Arumagasundara v. Nara - 
simha (1916) 20 Mad. L. J. 683, 20 I.C. 
016 ; Raja of Kalahasti v. Sree M ah ant 
Prayag (1016) 80 Mad. L.J. 801, 35 I.C. 
224; Jawahir Mai v. Udai Ham (1916) 
31 I.C. 801 (usufructuary mortgagee 
purchasing in execution of lus own decree 
on a simfle. mortgage); Rai Rewa v. 
Vali Mahomed (1922) 46 Bom. 1009, 
70 I.C. 012. (*22) A.B. 211 : Ram Sakai 
v. Mahabir Singh (1943) A.O. 407, (1048) 
O.W.& 320, 209 I.C. 23. 

RamSahai v. Manohar Prasad 1948 A.O. 
407, (1948) O.W.N. 820, 209 I.C. 23; 
Mahedakshmi v. Somaraju (1989) A.M. 
398, (1989) Mad. 600, (1089) 2 M.L.J. 72, 
49, M.L.W.280, (1989) M.W.N. 189, but see 
Bastcanstca v. Daigowda (1942) A.B. 95 
following (1936) ATP. 404 and dissenting 
from (1930) A.M. 893. 

Balamani* Ammal v Rama i iiyar (1925) 
48 Mad. !»& 278, 87 I.C. 57, (*25) AM. 786. 
(1922) 20 AIL L.A 161, 66 I.C. 208, ('22) 
% A.A. 76. 


(а) (1935) 15 Pat. 120, 163 I.C. 391, (1036) A.P. 

404. 

(б) (1033) 57 Mad. 195, 65 Mad. L J. 819, 148 

I.C. 121, (*33) A.M. 879. 

(c) Baldeo Prasad v. Uman Shankar (1910) 
32 All. 1, 4 I.C. 810 ; Sued Ibrahim v. 


Singh v. Pancham Singh (1927) 49 All. 
233, 101 I.C. 409, (*27) A.A. 211 ; Ram 
Sarup v. Ram Lai (1022) 44 All. 669. 76 
143. 472, (’22) A.A. 394; PhuUhank^ 


1 JjUCK. OOU, m JL.U. 350, l 3601 A.U. OW , 

Hantoant Raj y. Ram Baraka (1927) 103 
I.C. 802, (*27) A.O. 841: Bantidhar ▼. 
Jagmohan Das (1928) 3 Buck. 472, 110 
I.O. 79, (*29) A.O. 88 : SomuUa Karikar 
y. Abu Sayad (1930) 67 CaT 478, 126 I.C. 
413, (’80) A.C. 630; Kalimuddin v. 
Baidyanath (1980) 61 Cal. L.J. 665, 123 
I.C. 102, ('80) A.O. 672 ; Abdul Majtdv. 
Arunachala (1931) 61 Mad. L,J. 867, 136 
I.C. 806, 082) AM. 84 ; Upendra#?* 
Samtmid v. Saroda Prosad Dhosei 1932) 
86 CaTw.W. 696, 140 I.O. 689, (*W At 
772 Makhan lad v. Qokal Chand (1982) 
188 I.C. 699, 082) A.L. 287. 
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Illustrations . 

(1) A mortgages property to B. B sues ,4 to realize the mortgage debt. During 
the pendency of the suit B purchases the equity of redemption in execution of a money 
decree against A. The mortgage is extinguished by merger and B ' s suit must be dismissed : 
Balamani Ammal v. Ram Aiyar (1925) 48 Mad. L.J. 273, 87 I.C. 57, (’25) A.M. 786. 

(2) A mortgages property first to B and then to C. B obtains a decree on his 
mortgage, and instead of bringing the property to sale makes a further advance to A 
and takes a fresh mortgage for the decretal amount plus the further advance. C claims 
priority over B . But B * s first mortgage is not extinguished by merger as there is a 
subsequent mortgage, and B is entitled to priority over C in respect of the decretal amount • 
Mahalakshmammal v. Sriman Madhwa (1912) 35 Mad. 942, 11 l.C, 865. 

(3) A mortgaged property to B in 1915. A then sold the property to 0 i» 191% 

and a month later professed to sell the property to B. B took possession but was evioted 
by C . B then sued C on the mortgage and C contended that the mortgage was extin* , 
guished by merger. Held that there was no merger (i) because B got nothing by hfljK^ 
purchase, for A had already parted with the equity of redemption and (ii) because at 
the time of the purchase C 3 s interest was outstanding : Sonaulla Karikar v. Abu 
Sayad (1930) 57 Cal. 473, 126 I.C. 413, (’30) A.C. 530. a* 


Charge. — When a landlord in execution of a decree for rent purchases his tenant’s 
holding he is entitled to use his rent-charge as a shield against a mortgagee of the tenant (d). 


As between himself and subsequent mortgagee. —When the mortgagee purcha 
the equity of redemption fond acquires ownership he may keep tho mortgage alive for 
his own defence as against a puisruyncumbruncer! He is entitled to remain in possession 
until the subsequent mortgagee has redeemed the prior mortgage irrespective of tne • 
question of limitation on the prior mortgage (r ). He can use the equity of redemption 
by way of attack also (/). But the mortgage is nevertheless extinguished as between 
the mortgagee and the mortgagor or as between the mortgagee and a strange!. Thus 
the purchasing mortgagee has no claim for interest after tho date of his purohase (g) 
and he cannot enforce his mortgage by suit (A). It has been said that tho rights of the 
mortgagee merge in those of the mortgagor or remain in suspense until they are needed 
for purposes of defence against tho puisne mortgagee ( i ). Where a mortgagee purchases 
part of the mortgaged property in full satisfaction of his claim the equities between the 
prior and puisne mortgagee are to bo worked out by the executing Court when the pro- 
perties are directed to be sold or the sale proceeds are to be worked out. Although the 
prior mortgagee cannot claim the benefit of subrogation, he is entitled to keep his mortgage 
alive as against the puisne mortgagee ( j). * 

Where purchasing mortgagee is also puisne mortgagee.— If the purchasing 
mortgagee is also the puisne mortgagee, no estate intervenes and there is a merger of both 
mortgages in the estate of ownership. This occurred in tho case of Laxman Qanesh %. 
Maihurabai (A). There was a first mortgage in 1886 to 0 and a second mortgage in 1894 
Jli^.to Q. 0 in 1895 brought | suit for sale on the first mortgage and purchased with 
mk* of the Court subject to the second mortgage. At a partition A 1905 between 0 * s 
grandson and Q'q widowed daughter-in-law the second mortgage was aUotted to the 
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Meherunnssa v. Sham Sundar (1001) 6 Cal. 
W.N. 834. 

Bari Mam v. Minaksi Rani (1039) A. A. 660. 
See also Ram Sarup v. Ram Lai (1922) 
A.A. 394, 44 All. 659, 75 I.C. 472, 20 
A.L.J. 596; Natani Din v. Ram Sukh 
Das (1938) A.L. 286 ; Sengamulhu v. 
Thayarammal (1940) A.M. 646, (1940) 1 
M.L.J. 740, (1940) M.W.N. 256. 

Bohra Bhup Singh v. SakhotRam (1945) A. A. 
158, (1945) All. 186,(1945) A.L.J. 101, 221 


I.C. 434. 

(g) Syed Ibrahim Sahib v. Arumugathayes (1915) 

38 Mad. 18, 16 I.C. 877. 

(h) Ammugasundara v. Naranmha (1916) 29 

Mad. L.J. 583, 29 I.C. 916. 

(i) Ram Sarup v. Ram Lai (1922) 44 All. *659, 

75 I.C. 472, (*22) A.A. 394, 

(j) Ram Aiyar v. Bagavat M Murthu (1966) 

ATM. 473, 70 M.L.J. 566, 166 I.C. 664. 
a. (1914) 38 Bom. 869, *91.0. 121. # 
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grandson and the sale certificate to the daughter-in-law.' The grandson sued to enforce 
the mortgage and the suit was dismissed on the ground that, as Q as puisne mortgagee 
could not have sued himself as owner, those claiming under him could have no higher 
right. The effect of the judgment was that after G’s purchase both his mortgages merged 
in the estate of ownership, and the sale certificate and the puisne mortgage deed were 
both deeds of the same title. Where a subsequent' usufructuary mortgagee paid off a 
foreclosure decree obtained by a prior mortgage to save the property from foreclosure 
and later sued the mortgagor to recover the amount so paid and obtained a fore- 
closure decree, it was held that he had no intention to keep his o^n mortgage alive (1). 


Novation. — Novation differs from merger in that the securities are of equal degree 
and the one security is acoepted in lieu of the other, e.g. t in Badri Prasad v. Daulat (m) 
where the second mortgage bond was to different obligees. When this occurs the old 
security is extinguished. But if the new security fails there has been no substitution and 
therefore no extinction of the old security. Thus in Ear Chandi Lai v. Sheoraj Singh (n) 
a Hindu mortgaged his 5/6 th share of a village, and his separated nephew mortgaged 
his l/6th share to the same mortgagee. After the Hindu’s death his widow and the 
nephew mortgaged the whole village for the same debt to the same mortgagee. The 
mortgagee sued on the last mortgage but it was held not to be binding on the widow. 
Alter the widow’s death the nephew succeeded to the 5/6th share and was held to be 
liable on the first mortgage. The intention to substitute a nfjw mortgage of the 5/6th 
* share having failed, the Privy Council said it was not consistent with equity and good 
conscience that the new mortgage should operate as a release of the old. 

In such a case the remedy on the old security: might become barred by estoppel or 
res judicata. In Sheoraj v. Ear chandi Lai (o), an earlier stage if the litigation in the oase 
last oited, when the mortgage on the whole village vyis held to be not binding on the 
*wiiow the mortgagee sued on her late husband’s mortgage, but the suit failed as he 
might and ought to have sued her on the earlier mortgage. ^ 

Renewal. — Renewal differs from Novation in that a new security is taken without 
extinguishing the old. Under the doctrine of subrogation a third mortgagee redeeming 
a first mortgage acquires the rights of the first mortgagee, and has priority over the second 
mortgage only as regards the first mortgage but not as regards the third mortgage (p). 
Conversely a first mortgagee making a fresh advance after a seoond mortgage, on a 
renewed mortgage, even if that fresh advance is to pay off the first mortgage, retains 
priority over the seoond mortgagee as regards the first mortgage but not as to the fresh 
advance in respect of which he is in the position of third mortgagee. The best illustration 
is the case of Qopal Chunder v. Eerembo (q). The first mortgage was in 1882 by Herembo 
to the plaintiff of his one-third share of property for Rs. 1,000 with interest at 12 per 
cent. The second mortgage was also by Herembo of the same share to the defendant 
for Rs. 1,000 with interest at 18 per cent. The third mortgage was by Herembo and 
his two brothers, to the plaintiff of the whole property for Rs. 3,400 with interest at 
lS per cent. The consideration was the balance due on the first mortgage plus a further 
oaah advance of Rs. 100 and with reference to the first mortgage it contained the following 
recital : “ Now in order to liquidate the said debt, and* on account of other necessities 
of ours, we three b&thers do this day mortgage to you whatever right, title and interest 
we have in the said two properties and take the loan of Rs. 3,400 ; out of this money 
we have also liquidated the said debt, therefore, for interest of the said money, we will 
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l.PO.68. 
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pay at the rate of Rs. .1-8 per month and within 12 months from this day’s date we will 
repay the whole amount in full, principal as well as interest. ” Upon these foot* the 
transaction was held to be a fresh advance and a fresh security given both for the. old 
debt and the fresh advanoe, and that the first mortgage remained alive for the protection 
of the plaintiff against the second mortgagee. A prior mortgagee taking another mortgage 
in renewal of his own does not on that account lose priority over a mesne mortgage 
even though the renewed mortgage includes other property and varies the rate of 
interest (r). But if the first mortgage is time-barred, the mortgagee making a fresh 
advance on a renewed mortgage has no right of priority over the mesne mortgagee (j). 
The renewal of a mortgage by a person with a limited interest, i.c., the son having only 
a life interest under the will of his father, the deceased mortgagor, cannot operate as a 
discharge of the first mortgage (t). And when a mortgagor gave a third mortgage con- 
solidating two prior mortgages and the third mortgage was found invalid for want of 
registration, he was allowed to redeem the prior mortgages (u ). In an Allahabad case (t?), 
there were two mortgages, the first to K and the second to N.R. K obtained a decree 
for sale on his mortgage, but the mortgagor gave a usufruotuary mortgage to K which 
K accepted in satisfaction of the decree. The Court held that K could not use his first 
mortgage as a shield against N.R. This was incorrect, for tfte existence of the subsequent 
incumbrance showed that K could not have abandoned his prior security. On 
facts a contrary conclusion was arrived at in a Madras case (u>). 

m 

In Teniaon v. Sweeny (i x ), where successive mortgages were for the sum secured by 
the former mortgage and for the sumfe subsequently advanced, Lord St. Leonards said : 

“ It is dear that the former mortgages continued untouched and operative notwith- 
standing the new mortgages, and that the new mortgages were for the purpose of letting 
in the further advances upon the p&perty. Nothing could be more alarming to oredltoas , 
than that a doubt should be thrown out whether, by taking a new security for their old 
gebt and for further advances, they do not prejudice their original securities/' Accordingly 
when a prior mortgagee purchased the rights of a puisne mortgagee, it was held that 
he did not lose the rights that were seoured to him by the prior mortgage (p). 


But of course the creditor can if he ohooses abandon his original security in favour 
of the new one. Thus if he gets a decree on the first mortgage and oertifies satisfaction 
of the decree (s), or admits in a recital in the subsequent mortgage that the first mortgage 
has been satisfied (a), he will not be allowed to fall baok on it. But the mere faot that 
the mortgagee has filed a suit on the first mortgage does not show that he has abandoned 
it (6). Again in Shankar v. Mejo Mai (c) the Privy Council held that a suit on. a seoond 
mortgage incorporating the first does not, apart from abandonment, neoessarily have 
the effeot of releasing the earlier security. In Chat case there was a first mortgage to the 
plaintiff of certain villages for Rs. 15,500, a second mortgage to the defendant of the 
same villages for Rs. 7,000, and a third mortgage again to the plaintiff of the same and 
other villages for Rs. 20,000 inclusive of the Rs. 15,500 due on the first mortgage. Deere* 
for sale were obtained on the second and third mortgages only, and in distributing the 
•ale proceeds the Court gave priority to the defendant as the plaintiff had not sued 
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Sf on his first mortgage. The plaintiff then sued for recovery of the sale proceeds on the 
101 , 102 ground of priority under the first mortgage. The Privy Council held that the distribution 
was not conclusive of the rights of the parties that the third mortgage did not impair 
the effect of the first, and that the fact of the plaintiff suing on the third mortgage alone 
did not lead to the inference that he had abandoned his rights on the fint, for it was not 
neoessary for him to do so in order to recover the whole debt. 

Notice and Tender. 

102 . Where the person on or to whom any notice or 
tender is to be served or made under this 
to ” Unim °“ or Chapter does not reside in the district in 
which the mortgaged property or some 
part thereof is situate, service or tender on or to an agent 
holding a general power-of-attorney from such person or 
otherwise duly authorized to accept such service or tender 

shall be deemed sufficient. 

* 

Where no person or agent on whom suqh notice should be 
“ served can be found or is known to the person required to serve 
the notice, the latter person may apply to any Court in which 
a suit might be brought for redemption, of the mortgaged 
property, and such Court shall direct in what manner such 
* notice shall be served, and any notice served in compliance 
fh with such direction shall be deemed sufficient : , 

Provided that, in the case of a notice required by 
section 83, in the case of a deposit, the application shall be 
made to the Court in which the deposit has been made. 

Where no person or agent to whom such tender should be 
made can be found or is known to the person desiring to make 
the tender, the latter person may deposit in any Court in which 
a suit might be brought for redemption of the mortgaged property 
the amount sought to be tendered, and such deposit shall have 
the effect of a tender of such amount. 

• Amendment. — The section has been amended by Aot 20 of 1929. The old section 
was as follows : — 

“ Where the person on or to whom any notice of tender is to be served or made 
under thft Chapter does not reside in the district in which the mortgaged property 
or some part thereof is situate, service or tender on or to an agent holding a 
general power-of-attorney from such person, or otherwise duly authorized to 
accept such service or tender shall be deemed sufficient. 

Where the person or agent on whom such notioe should be served canriot be found 
in the said district, or is unknown to the person required to serve the notice, the 
* latter person may apply to any Court in which a suit might be brought for 
redemption of the mortgaged property and such Court shall direct in what - 
manner such notioe shfiU be serited, and any notice served in compliance with 
t such dikfction shall be deemed sufficient. 
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Where the person or agent to whom such tender should be made cannot be found 
within the said district, or is unknown to the person desiring to make the tender, 
the latter person may deposit in such Court as last aforesaid the amount sought 
to be tendered, and such deposit shall have the effect of a tender of 
suoh amount. 1 ’ 

See notes to sec. 103. 


s* 

102-104 


103. Where, under the provisions of this Chapter, a 
notice is to be served on or by, or a tender 
p£S>T' indent tS °* deposit made or accepted or taken oat 
contract. of Court by, any person incompetent to 

contract, such notice may be served on or 
by, or tender or deposit made, accepted, or taken, by the legal 
curator of the property of such person ; but where there is no 
such curator, and it is requisite or desirable in the interests of 
such person that a notice should be sorved or a tender or 
deposit made under the provisions of this Chapter, application 
may be made to any Court in which a suit might be brought 
for the redemption of the mortgage to appoint a guardian* 
ad litem for the purpose of serving or receiving service of such 
notice, or making* or accepting such tender, or making or 
taking out of Court such deposit, and for the performance of 
all consequential acts which could or ought to be done by sucn * 
person if he were competent to contract ; and the provisions 
of Order XXXII in the First Schedule to the Code of Civil 
Procedure, 1908, shall, so far as may be, apply to such 
application and to the parties thereto and to the guardian 
appointed thereunder. 

Sections 102 and 103 deal with matters of procedure. Notice would be under boob. 69 


and 83 and tender on redemption under sec. 60. The sections generally follow aee. 106 
of the Law of Property Act, 1925. The third paragraph in sec. 1 02 is new and was inserted 
by the Amending Act 20 of 1929 to make it clear that the application for service of notion 
under sec. 83 should be made to the Court in* which the deposit has been made. Thi» 
notice is notice consequent on the deposit having been made ( d ). Power to apply to 
the Court for directions as to service of notice and as to tender by deposit in Court in 
now limited to cases in which the whereabouts of the mortgagee or his agent are entirely 


unknown to the mortgagor. Under the old sec. 102 it was sufficient if they could not 
be found in the dis trict. The amendments in sec. 103 are merely clerical. 

104. The High Court may, from time t6 time, make 
rules consistent with this Act for carrying 

Power to make rules. ^ ^ ^nd in the Courts ofCivfl 

Judicature subject to its superintendence, the provisions 
contained in this Chapter. 

Rules have been framed under this section by the various High Courts. It has bom 
held that such rules prevail over the genera^ terms of^the Code of Civil YtQmiwn {€)• 

<*> Qaruxhi Lai v. Rohni Rukumdhuj (1028) 50 j w> ▼. W *■** 

All. 655, 108 1.0. 570, (*28) A.A. 311. ' 108 “• 1 *1 A,8 ‘ ***• 
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CHAPTER V. 

Of Leases of Immoveable Property. 

S.105 105. A lease of immoveable property is a transfer of a 

defined right to enjoy sucb property, made for a 

. ’ certain time, express vi implied, or in 

perpetuity, in consideration of a price paid or promised, or 
of money, a share of crops, service or any other thing of 
value, to be rendered, periodically or on specified occasions 
to the transferor by the transferee, who accepts the transfer 
on such terms. 

The transferor i\ called the lessor, the transferee is called 
the lessee, the price is called the premium, 
and^nt'dimfld.’ prcinluni and the money, share, ,, service or other 
thing to be so rendered is called the rent. 

Lease. — The relation of lessor and lessee is one of contract, and in Bacon's Abridge- 
ment a lease is defined as “ a contract between the^essor and the lessee for the possession 
and profits of land, etc., on the one side and recompense by rent or other consideration 
+ 0 & the other.'* Henoe it has been held that “ a mere demand for rent is not sufficient 
to create the relationship of landlord and tenant which is a matter of contract assented 
to by both parties (/).” When the agreement vests in the lessee a right of possession 
for a certain time it operates as a conveyance or transfer and is a lease. The section 
defines a lease as a partial transfer, t.e., a transfer of a right of enjoyment for a certain 
time. The essential elements of a lease are : — 

(1) the parties, 

(2) the subject-matter, or immoveable property, 

(3) the demise, or partial transfer, 

(4) the term, or period, 

(5) the consideration, or rent. 

(1) Ike Parties. 

Parties. — The parties are the lessor and the lessee. The lessor is called the land- 
lord. The word “ tenant” is used in English law to denote ownership, for under the feudal 
syltem an owner is a tenant of the Crown. The word in English law is therefore generally 
assodated with words denoting the quality of the ownership, e.g. f Tenant in fee simple, 
or Tenant in tail, or Tenant pur autre vie . The word is rlso used in this sense in Indian 
law la such ezpressiSns borrowed from the English law as joint tenant, tenant in common 
and tenant for life. But as the feudal system never applied in India (g) the proper 
meaning of the word tenant in Indian law is a lessee, especially when used in opposition 
to landlord (A). ^ 

Lessor. — An absolute owner, who is under no personal incapacity, can grant a 
lease# for any term he pleases. A limited owner can grant a lease only to the extent 

(/) Deo Ntmdm v. Megku (1007) 84 Gal. 67, 62. l cable to a Hindi semindar ’ per Sir 

(?) See Ran* dftut JLmmr v. Mirm Himmat f James OffvOe at p. 101). 

• M**ir<187$)WI.A. SB ('The principles (h) Bkambara Awar v. J iematchi Amml 

of English Feudal law are elearly Inappli- 1 (1904) 27 Mad. 401 F.B. 
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permitted by law. Thus a lease by a tenant for life will not endure beyond his death, S. Ill 
unless he is especially empowered under the terms of the deed of settlement. 

Joint tenants have* unity of title. - A lease by joint tenants operates as a lease 
by each and by all. On the death of any one of the joint tenants the lessee holds under 
the survivors. Tenants in common have unity of possession but not of title. A lease 
by tenants in common operates as a separate demise by each of his share, and a con- 
firmation by ihe others (i) ; and each tenant in common may by separate demise lease 
his own share only (j)» But their lessees have not unity of possession and are not 
tenants in common inter se (A). 

Competency to grant a lease depends upon competency to transfer under sec. 7. 

The lessor must therefore bo competent to contract and have title or authority. 

In English law a minor cannot hold a legal estate in land (1). Before the Law 
of Property Act, 1925, a lease by a minor was voidable, but might be ratified on his 
attaining majority. But as a minot’s contract is void in India, it follows that a minor 
is not competent to be a lessor. See note “ Minor ” undef sec. 7. A lease by a minor 
has been held to be void even though it was made bv an instrument executed only by 
the lessee (m). t 

m 

Restrictions on the power of the owner to grant leases have been imposed in the 
•case of disqualified land owners and of encumbered estates under management by various 
local Acts. * 

The guardian of the property *of a minor has authority without the permission qf 
the Court to grant a lease for a term not exceeding five years or enuring for more than 
one year after the minor attains majority — Guardian and Wards Act, 1890, sec. 29 (b). 
tfhe powers of a testamentary guardian or a guardian appointed by a deed are limited 
by the terms of the will or of the instrument of appointment — Guardian and Wards Act, 

1890, sec. 28. 

The power of an executor or administrator to grant a lease is regulated by sec. 307 
of the Indian Succession Act 39 of 1925. 


Lessee. — Leases may be granted to any person who is competent to contract at 
the date of execution. A lease may bo granted to several persons who may take 
as tenants in common or as joint tenants. In the case of joint tenants the interest of 
eaoh person passes upon death to the survivqrs. In the case of tenants in common 
the interest of a deceased lessee passes at his death to his representatives. Thus in 
a lease to a partnership the surviving partners are trustees for the representatives of the 
deoeased partner in respect of the latter’s share. But if two or more persons hold a 
demise tinder one lease, then, in the absence of a clear provision to the contrary, the 
entire body of tenants constitutes a single tenant qua the landlord (»). 


Where a person convicted o£ permitting disorderly oonduot in aOoafc subsequently 
under a different name took a lease of premises in the neighbourhood for conducting a 
restaurant, it was held that the consideration of the person with whom the landlord was 
. en teri ng into the 1^ was a vital element in that agreement so that the landlord having 
been mistaken with regard to the identity of the lessee the lease was void ab initio (o). 
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(3). Jianimohan Pal v. Clour Chandra Dot (1883) 
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g # Section 7 does not apply ^transferees ; and the general soheme of the Act is that 

minors may be transferees but 'hot transferors (p). Both a sale to a minor and a mortgage 
to a minor are valid (q ) — see note under sec. 6 (h) (3). But it has been held that a lease 
to a minor is void as the lease imports a covenant by the minor to pay rent and other 
reciprocal obligations (r). This was so decided before the Amending Act of 1929,«nd 
the present section 107 makes it clear that a lease to a minor must be void f because 
it is to be executed both by the lessor and by the lessee. If the lease is granted by a 
minor it is void even if the deed is executed by the lessee (s). 


( 2 ) The Subject-matter. 

Subject-matter. — The subject-matter of a lease must be immoveable property as 
defined in section 3. The subject-matter is therefore not only land and minerals and 
buildings but also benefits to arise out of land such as fisheries (t) ; ferries (u) ; market 
dues (v) ; or a hat, which is a right to collect certain dues (w) ; or even a right to id) 
trees for a term of years so that the transferee derives benefit from further growth (x ) — 
see note “ Things rooted in |he earth ” under sec. i. Grass is not immoveable property 
and in In re Hormusji Irani (y) a contract for grazing was held not to be a lease. A 
yagman vritti is not immoveable property, and an assignment of a right to collect offerings 
for a period of years is not a lease ( s ). ? 

If the subject-matter is property not only not in the possession of the lessor but 
property to which he may never establish title, the so-called lease will be construed 
as an agreement to lease upon the happening of a contingency (a). A mining lease is to be 
regarded in India as a lease and not as a sale of minerals. The annual payment of royalty 
tirould be rent ( b ). f 

(3) The Demise . , 


Demise. — The word demise is not used in the Act. but it is a term of English law 
oommonly used by conveyancers in India to denote a transfer by lease. The striot 
technical import of the word (from the Latin demitto) is any transfer or oonveyanoe, but 
by force of habit it is used to denote a partial transfer by way of lease (c). The words 
“ transfer of a right to enjoy such property ” indicate that all rights of ownership are 
not transferred. The significance of these words as indicative of the limited estate 
transferred is apparent if contrasted with those in sec. 54 where a sale is defined as a 
“ transfer of ownership in exchange for a price.*’ In Oiridhari Singh v. Megh Lai Pan - 
dey (d) Lord Shaw said : “ The essential characteristic of a lease is that the subjeot is 
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ono which is oooupied and enjoyed and the corpus of which does not in the nature of 
things and by reason of the user disappear.” His lordship explained that this was 
the reason why, in the absence of express words, a lease does not include mineral rights* 

A mining lease is a lease within the definition of sec. 105 as it is a transfer of a right 
to use part of the surface' (e). 

A lease therefore is not a mere contract, but is a transfer of an interest in land and 
creates a right in rem (/). It is good against the whole world irrespective of notice and 
•cannot be affected by any subsequent disposition by the lessor. The estate transferred 
to the lessee is called the leasehold. The estate remaining in the lessor is the 

reversion. Even when the lease is in perpetuity there is an interest still remaining in 
the lessor. In Rally Doss Ahiri v. Monmohini Dassee ( g ) Sir Lawrence Jenkins said— 

“ A man who being owner of land grants a lease in perpetuity carves a subordinate 
interest out of his own and does not annihilate his own interest. This result is to be 
inferred by the use of the word 1 lease/ which implies an interest still remaining in the 
lessor. Before the lease the owner had the right to enjoy the possession of the land, and 
by the lease he excludes himself during its currency from that right, but the determination 
of the lease is the removal of that bftrrier, and there is nothing to prevent the enjoyment 
from whioh he had been excluded by the lease.” The estate of the lessor and lessee are 
estates of inheritance, and the interest of the lessor and the lessee after their death 
vest in their heirs, executors or devisees (h). This is not so expressly stated in the Act 
for the Act does not deal with the subject of succession (»). A person who obtains a 4 
share of a leasehold either by assignment or by inheritance becomes a co-tenant in the 
whole tenure ; and so far as the relations between him and the landlord are concerned 
he cannot be held to hold any estate in severalty. Each such person becomes a tenant 
in common of the whole estate by rp ason of the rule of the indivisibility of the estate with- 
out the landlord’s consent, and haB privity of estate with the landlord in respect of the 1 
whole estate (j). Each tenant is liable to the landlord for the whole rent and all 
•covenants running with the land (k). A kharpesh grant made by a zamindar for the 
maintenance of the junior members of his family is not a lease, although such grant 
provides for the payment of government revenue and road cess (l). 


(4) The Terms . 


Co mm encement. — The commencement of a lease must be certain in the first in- 
stance, or capable of being ascertained with certainty afterwards, ho that both the time 
when it begins and the time when it ends, is fixed. Section 110 enacts that if the day of 
•commencement is not stated the lease begins from the day of execution. But this does 
not apply to an executory agreement of lease ;^and such an agreement is void for uncer- 
tainty if the commencement of the term is not mentioned or if there are not materials for 
ascer taining it (m). However if possession is taken under such an agreement the term 
will commence from the date of entry (n). 


(«) Fala Krishna Pal v. Jagannath Mamadx 
(1982) 59 Cal. 1814, 36 Cal. W. N. j09, 
66 Cal. L. J. 187, 140 I.C. 788, ('32) A.C. 
755. • 

if) Ragoonathdas v. Morarji (1892) 16 Bom. 
668; Kandasami PiUai v. Ramasimmx 
Mannadi (1919) 42 Mad 203, 51 I.C. 507 

(g) (1897)* 24 Cal. 440 approved by the Privy 
Council in Abhiram Goswamx v. Sty*™* 
Cforan Nanda (1909) ,86 I.A. 148, 36 
Cal. 1008, 4 I.C. 449, and in ^huntdh 
Roy v. Raja ofJhma (1019) 46 LA. 158, 
47 Cal. 95, 60 I.C. 849; VenkaUsh v. 
Bhujbali (1983) 57 Bom. 194, 35 Bom. 
L.B. 60, 142 I.C. 481, ('38) A. B. 97. 

<h) Maharaja Tsj Ckundv.Sn Kanth (1846) 
• 3 M.LA. 261 ; Shaikh MueOah v. Shaikh 

Amansdoolah (1871) 16 W.R. 147 ; Badx- 


, nath v. Bhajan Lai (1883) 5 All. 101; 

i Khitish Chandra v. Bhikan (1914) 19 Cal. 

i L. J. 448, 25 I.C. 530 ; (Jofnnd Lai V. 

Hemendra ( 1 890) 1 7 Cal . 686 i \C . 

(i) Kishori Lai v. Krisnna Kamini (1910) 87 
Cal. 377, 382, 5 I.C. 600. 

j (j) Uollauay v. Berkeley (1826) 6 B. A C. 2. 

! Ik) United Dairies v. Public Truslee (1923) 

J 1 K.B. 469; Jagan Mohan Sarkar v. 

I Rrojcndra Kumar (1926) 63 Cal. 197, 90 

I.C. 211, (*25) A.C. 1056 F.B. ; Mol% Lai 
v. Kartar Singh (1930) 11 Lah. 427, 127 
I.C. 1, (’30) A.L. 515 F.B. 
i (/) Shib Prasad v. Lekhraj (1945) A.P. 182. 
j (m) Marshall v. Berridge (1881) 19 Ch. D. 288, 

V (n) Doed. Cornwall v. MaUhtws (1851) 11 C.B. 
675. •• 
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A lease may oommence either in the present or the future, e.g. t on the determination 
of a prior lease for years (o). If it is expressed to eommenee from a past day, that is< 
only for the purpose of computation, and the interest of the lessee begins from the date 
of execution. Thus in Bird v. Baker (p) by a lease dated the 19th July 1851 premises' 
were demised “ to hold from the 25th December 1849 for and during and until the. full 
end and term of fourteen years thence next ensuing ” with a proviso enabling the demise 
to be determined at the expiration of the first seven years thereof, and it was held that 
the seven years were to be reckoned from the 25th December 1849. But the reference to 
that date was only a method of calculation and did not convey an interest before the 
date of execution. Before execution no interest passes (q) ; and oonversely the lessee is 
not liable for breaches of covenants before execution (r). 

If the lease commences in the future it is sufficient if it is capable of being definitely 
ascertained when the lease takes effect. Until that time it may be contingent on a future 
event, for when that event happens the principle id cerium eat quod cerium reddi potest 
applies; and the lease becomes valid and binding. Thus a lease may commence after 
a life or lives in being («). ^ 

Duration. — In India a lf ase may be in perpetuity ; but the common law of England 
does not recognize a perpetual lease. The grant of a fee simple leaves nothing to the 
grantor, whereas by a lease the owner carves out an interest subordinate to his own. 
This feature of the English law is attributed to the Statute of Quia Emptores (1290) 
18 Edw. 1 c. 1 whioh enacted that a freeman could sell his land so that the purchaser 
held under the Bame chief lord or baron and the freeman did not become a mesne lord 
between the chief lord and the purchaser (0. in a case before the Act, Markby, J.,. 
said that the estate of a permanent lessee in India is what English lawyers call an estate 
iff fee (u); but this statement is not accurate (v). * 

But in India as in England a mere general letting, *.e., a lease which is silent as to 
duration of term, would be void as a lease (w) ; though it would create a tenanoy at will 
which would be converted by payment of rent into a tenanoy from year to year or month 
to month. In the oase of a “ bemaidi kabulayet ” or agreement of lease without a term 
for an annual rent, the Privy Council held that it operated either as a permanent lease 
or as a lease from year to year and that no intermediate position was open ( x ). 

An option of renewal, whether the option be of the tenant (y), or of the lessor (s) 
does not affect the duration of the term. This is because the option until exercised 
creates no interest in the superadded term (a). A covenant for a perpetual renewal of the 
lease must always be unequivocal (6). Where by an agreement in writing the owner of 
a furnished house let it to a tenant at a weekly rent for 6 months oertain with an option 
"of continuing the tenanoy for a further period of 6 months on the same terms and con- 
ditions including this clause," it was held that the tenant had the right to renew for one 
farther period of 6 months and no more (c). See note infra " covenant for renewal ” 
under section 111 (a). 


(o) Piteha Kutti v. Kamala (1864) 1 Mad. H.C. 
163. t 

S I E. & B. *12. 

v. TomMmm (1866) 1 H. 4 N. 195. 
Shaw v. Kay (1847) 1 Exch. 412. 

(a) Ooodright Had v. Richardson (1789) 3 Term. 
Bep. 462. 

(t) Per Jenkins, J., In KaUy Daw Ahiri v. 

Monmohini Dense* (1896) 24 Gal. 440, 447. 
(u) Bejoy Chmder Baiun* v. KaUy Pnmnno 
0879) 4 Cal. 327. 

(«)• See Vuhalbowa v. Narayan Daji (1894) 
18 Bom. 507, 511. 

w 


C.W.N. 79! 


.0. 625. 


(*) JanaH Nath v. Dina Nath (1981) 54 Cal. 

L. J. 412, 138 1.0. 782, (’81) A.P0. 207. 
(IT) Boyd v. Kreig (1890) 17 Cal. 548, disapprov- 
ing Bhoboni v. ShUmath (1886) 18 Cal. 
118 ; Yousafv. Poleplogo (1906) 8 Bom. L. 
B. 580; Reference (1902) 25 Mad. 8: 
Radhika Prasad v. Ramrunder (1868) 1 
Beng. L.B. 7 (A.0J. 

(«) Apu v. Narhari (1878) 8 Bom. 21 ; Jagjivan- 
da $ v. Narayan (1884) 8 Bom. 498 : More 
v. Tukaram (1866) 5 Bom. H.C. 92 (A.&) * 
Mohunto Southo Puread v. Rughoo (1875) 
26 W B 98 

(a) Hand v* 27a# (1877) 2 Bx. D. 855. 

(*) Sewakramv. Meerut Municipal Beard (1987) 
A. A. 821. 

( e ) Green v. Palmer (1944) 1 Ch. 828. 



LEASES. 


629 • 


It is not. however, necessary that the term of the lease should be for a fixed period. 
It is sufficient, if it is definite (d). In England it was held that a tenancy 14 for duration 
of the war” did not create a good leasehold interest, the term being uncertain <«). 
As there were numerous tenancies of this kind the defect was cured in England by the 
validation of war-time Leases Act 1944 (/). 

Leasehold estates. — The duration of the tenancy determines the leasehold estate 
created. There are two estates which, strictly speaking, do not fall within section. 
One is a tenancy at sufferance which is merely a fiction of law to prevent what would 
otherwise be a trespass. The other is a tenancy at will which does not fulfil the definition 
of a lease, as the term is uncertain. A lessee is liable for rent ; but not so a tenant at 
sufferance or a tenant at will. A tenant at will iB not a trespasser, for his occupation is 
permissive and so he is liable for compensation for use and occupation (g). A tenant 
at sufferance is sometimes said to be liable for compensation for use and occupation (A). 

Tenancy at sufferance. — A tenancy at sufferance is merely a fiction to avoid con- 
tinuance in possession operating as a trespass. It therefore cannot be created by contract 
and arises only by implication of la when a person who has been in possession under a 
lawful title continues in possession after that title has determined, without the consent 
of the person entitled (i). The Madras High Court has observed that the fiction has no 
place after the enactment <$ the Transfer of Property Act (j). But the Act, as already 
observed, is not exhaustive , and the term is a useful one to distinguish a possession right- 
ful in its inoeption but wrongful in its continuance, from a trespass wrongful both in its 
inoeption and in its continuance. A tenant holding over after the expiration of his 
term is a tenant at sufferanos (k). If he holds over against the landlord's consent he is a 
trespasser (/), and is liable for mesne profits (m). A mortgagor left in possession under 
an English mortgage is a tenant at Sufferance and cannot grant a lease without the ©on* 
currenoe of the mortgagee and if he does the mortgagee can treat the lessee as a 
trespasser (n). 

A tenancy at s uff erance does not create the relationship of landlord and tenant ; and 
in a suit for ejectment of a tenant holding over without the landlord's consent limitation 
runs under Article 139 from the expiration of the term and not from the termination 
of the tenancy at sufferance (o). 


A tenancy at sufferance is determined at any time by the landlord entering without 
notice or demand, or by the tenant quitting. Thus a tenant remaining in possession in 
defianoe of his landlord after termination of the lease is a tenant at sufferance and is not 
entitled to notioe to quit (p). So also if a Hindu widow grants a lease and the reversioner 
after her death elects to avoid it, the lessee is a Want at sufferance and can be evioted 


(d) Bamohand v. Lush (1036) A.L. 890. 

(«) Lace v. Chantler (1944) 1 K.B. 80S. 

(/) Bawtrey v. Beaufort ltd. (1946) 1 K.B. 280. 

(0) Eanatial Biswat v. Nitai Chand Saha 

K U Cal. L.J. 612, 7 J.C. 492 ; 

d v. Shaw (1841) 8 M. a W. 118 ; 
0<Wa* v. Warwick* (1852) 3 Car. & Kit. 
40. 


(*) Kwndan Lai ▼. Decpchand (1988) 1938 All. 
j L.J. 682, 146 I.C. 762, (’88) A.A. 766; 

i Bansidhar v. Hameharan (1940) 189 I.C.- 

{ 488, (1940) A.O. 401. 

(0 Dos d. Patrick v. Beaufort {Duke) (1861) 

! 6 Exch. 498 ; Jones ▼. Foley (1891) 1 Q.B. 

780, 781. 

! (m) Oulam Mohiuddin ▼. f>ayabhai (1923) 25 
Bom. L.B. 447, 73 I.C. 442, ('23) A.B. 
898. 


(A) BayUy v. Bradley (1848) 5 C.B. 396, 406 

(<) Mosam Shaikh v. Ananda Prasad (1942) j 
A.C. 041, 75 C.L.7. 444, 46 C.W.N. 366, j 
200 I.C. 660. | 

(J) Subbraveti v. Gundala (1910) 33 Mad. 260, j 
4 1.C. 1080 ; Madar v. Kader Moidm (1916) 
39 Had. 64, 83 I.C. 706 : Govindataumt v 
Rammmmi (1916) SO Mad. L.J. 492, 34 
I.C. 6. • 


(n) Ketch v. Ball (1778) 1 Doug. K.B. 21; 
Macleod v. Kxstan (1906) 80 Bom. 260, 


( 0 ) Kan 


v. Shcshappa <1808^22^ Bom. 


QtoffiShandri v, Dafi’Bhdu (1! 

504 ; Puea Mai v. Makdum (190t) 81 All. 
614, 3 I.C. 666. * 

Ip) Qokul Chand v. Shib Chaim (1912) 9 All. L J. 

674, 18 I.C. 69 ; Bansidhar v. Bam Chtwan 
a (1940) 189 I.C. 488, (194#) A.O. 401. 
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S. 166 without notice (q). The English law allows a landlord to re-enter if he can effect a peace- 
able entry (r). But under the law of India a landlord cannot evict a tenant proprio matu. 
If the tenant at sufferance is evicted otherwise than in due course of law he may recover 
possession under sec. 9 of the Specifio Relief Act («). 

Tenancy at Will. — A tenancy at will is determinable at the will either of the landlord 
or of the tenant. The law implies a tenancy at will of one party to be a tenancy at will 
of either party (/). A tenancy at will arises by implication of law in cases of permissive 
occupation when a person is in possession of premises with the consent of the owner (u) t 
or it may arise expressly by an agreement to let for an indefinite term for a compensation 
accruing from day to day so long as both parties please (v). 

Doe d. Hull v. Wood (w) is an instructive case of permissive occupation. William 
Hull was tenant from year to year and died in 1842. His widow continued in occupation 
and paid rent to the lessor, but did not take out letters of administration. In 1844 she 
married the defendant Wood, and then William Hull’s father took out letters of adminis- 
tration. It was held that the term vested in him and that he was entitled to evict her 
after demand for possession as she was a tenant it will. Her payments of rent were 
treated as having been macfe on behalf of the administrator, and not so as to imply a 
surrender by the administrator and the grant of a new lease to her. She waB in occupation 
by leave of the administrator and therefore a tenant at wills 

Another oase of tenancy at will is that of entry into possession under a void lease (x) 
and it has an interesting history. This generally occurred when the lease was oral and 
offended against the Statute of Frauds which requires a lease of over three years to be 
in writing. The law implied a tenancy at will in the case of entry under such a lease. 
This led to great hardship, for a man who had beeli in possession and paying rent for 
three years under an oral lease for five years might be evicted at any moment. The 
law got over the difficulty by saying that though it was a tenancy at will yet it waaa 
tenancy at will in the first instance and that it was converted by payment of rent into a 
tenancy from year to year (y). Subsequently Courts of Equity went further, and said 
that though it was void as a lease it was valid as a contract and could be proved by parole 
evidence in spite of the statute in an action for specific performance, and that if it had 
been partly performed by entry into possession, the defence of the statute was excluded. 
This subjeot is more fully discussed in the notes to seo. 53A. 

A tenancy at will is terminable by either party. A demand by the landlord for 
possession is sufficient (z). Notice, however, by the tenant is not effectual unless he gives 
up possession. But the tenancy is determined if the tenant assigns or underlets, for that 
is a usurpation of the rights of the landlord and an act inconsistent with the will to con- 
tinue the tenancy (a). Death of either tenant or landlord determines the tenancy (6). 


* (9) Bijoy Gopal v. Krishna (1907) 34 Cal. 329, 
84 I.A. 87; Raghubir Singh v. Jethu. 
Motion (1928) 2 Fat. 171, 70 l.C. 290, 
(*23) A.P. 180. 

(r) Williams v. Taperell (1892) 8 T.L.R. 241 ; 

Jones v. Fotiy (1891) 1 Q.B. 730. 
is) Emperor v. Saji Gulatn (1919) 48 Bom. 531, 
51 1.0. 198; Rudrappa v. Narsingrao 
(1905) 29 Bom. 218 ; Khaja Enaetoolah v. 
Kishen Sunder (1867) 8 W. R. 886, 889 ; 
Sofaoll Khan v. Woopean Khan (1868) 9 
W.R. 128. 

(0 Monicka v. Chinnappa (1913) 86 Had. 557, 
16 1.C. 1002, 

00 Doe d . Jones v. Jones (1880) 10 B. & C. 718 
(minister in possession by leave of trustees 
of congregation) ; Garrard v. Tuck (1849) 
8 C.B. 281 cestui gue trust hi possession 
with tut acquiescence of the trustees. 


( v ) Richardson v. Langridge (1811) 4 Taunt 129. 


(to) (1845) 14 M. & W. 632. 

(z) Janki v. Kanhaipa Lai (It 35) 159 l.C. 316, 
(1936) A.0. 102. 

(y) See the Judgment of Lord Kenyon in Doe d. 

Shore v. Porter (1789) 3 Term. Rep. 13. 

(z) Deo Nandan Pershad v. Meghu Motion 

(1907) 34 Cal. 57 ; Ram Kishun v. Btbx 
Sohtia (1938) 145 l.C. 567, (*33) A.P. 561 ; 
Doe d. Price v. Price (1882) 9 Bing. 866 ; 
Janki v. Kanhhiya Lai (1P35) 159 l.C. 
488, (1940) A.0. 102. 

(o) Doe d. Davies v. Thomas (1851) 6 Exch. 
854. 8ee the Distress for Rent Act, 


1737, 11 Geo. 2 c. 19 s. 14. 

(b) Chemminian v. Udapavarma (1900) 10 ' 
Mad. L. 3*. 201 ; James v. Dean (1805) 
11 Yd. 88$, 891. 
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Indian oases of tenancy at will have arisen when the tenant expressly a gr ees to vacate 
whenever possession is demanded by the landlord (e) ; or at any time on fifteen days' 
notioe (d) ; or where no rent is fixed (c) ; or where there has been possession under an 
invalid lease before payment of rent (/) ; or where there has been permissive occupation (g). 
An utbandi holding in Bengal is merely a tenancy at will (h). 

Illustrations. 

(1) A hires from B two houses under an agreement as follows - 14 1 have this 
day hired from you two houses. Rs. 5 a year are agreed as rent. I am to live there in 
as long as you will allow me to do so.** Although an annual rent was reserved t hf * was 
a tenancy at will : Jivraj Oopal v. Atmaram Dayaram (1890) 14 Bom. 319. 

(2) A sold his lease to B without a written assignment by merely handing over the 
lease to B. The lessor sued for rent. B was a tenant at will, liable only for compensation 
for use and occupation : Gaya Prasad v. Baijnath (1892) 14 All. 176. 

US6 and occupation- — A tenant at will is not liable to pay rent because there has 
been no demise to him. He is not liable for mesne profit! or damages like a trespasser 
because his occupation is permissive. But he is liable to pay compensation for use and 
occupation. If the rent if fixed, or there is an express agreement as to rent, the amount 
fixed or agreed is recoverable, the amount so fixed or agreed being evidence of the quantum * 
payable. If there is no express agreement that he should pay, the mere fact of this 
occupation of the land of another implief an agreement to pay reasonable compensation (t). 
If the defendant takes possession under an agreement of sale to him and tho sale goes 
off, he is a tenant at will and liable for use and occupation from the time when the oontraot 
is at an end ( j). Compensation for use and occupation was decreed in the Indian cases * 
of tenancy at will cited in the last paragraph. Compensation for use and occupation 
%as also awarded when the occupants were really trespassers and the plaintiff waived 
the trespass and treated them as tenants at will (k). Whore there is a lease to one partner, 
the lessor is not entitled to recover compensation from the other partners, for they oocupy 
not with his permission but with that of the lessee (/). A suit for rent may not be con- 
verted into a suit for use and occupation, at the hearing, for it involves different issues (m). 


Leasehold estates under this section.— The leases recognized by this section are-~ 

(1) leases for a certain time, 

(2) periodic leases, 

(3) leases in perpetuity. 


Jenkins, C.J., in Municipal Corporation of Bombay v. Secretary of State (») said : “It 
is a principle of general application that it is not within the power of a person to create 

(c) Jivraj Oopal v. Atmaram ( 1800) 14 Bom. 

810 ; Balkrishna Vamanaji v. Jasha Farsi 
(1895) 19 Bom. 160 ; Ratnasabhapathi v. 

Venkatachalam ( 1 89 1J1 4 Mad . 27 1. 

(<f) Khuda Bakhsh v. Sheo • 

Homo v. Ear Naram (1886) A.W.N. 11^ 

F B 

(#) Ranee Lalun Monee v. Sana Monee (1874) 

22 W B 384 

(/) Puroma Swmduree v. Prollad Chunder (1870) 

12 W. B. 28fik Qaya Prasad v. Baijnath 
(ls92) 14 All. 176; Sheokaran Singh v. 

Maharaja Parbhi Singh (1900) 31 AU. 

276 2 I.C. 211 F.B. ; Ramchandra v. 

Tama (1912) 36 Bom. 500, lb I.C. 880 : 

Ramehandra v. Syamman (1945) U 
Cal T. J 71 90 1 C. 98, ( 25) A.C. 1171. 

(9) Kanailai v. NitaA Chand'Shah (1910)12 
Cal. L. J. 612, 7 I.C. 482 ; Ram Kuhun 


(i) 

$ 

(0 

(m) 


612 , 

v. Bibi Sohila , supra. . 

(A) Surrendranath Sarkah v. Poomachandra 


4 

i w) 


Mukherji (1933) 60 Cal. 681, 37 Cal. W.4f. 
335, 146 I.C. 55, (*33) A.C. 609. 

Gibson v. Kirk (1841) 1 Q. B. 850. 

Howard v. Shaw (1841) 8 M. W. 118. 

Sumomoyee v. Dencmath Qir (1883) 0 Cal. 
908. 

Ragoonathdas Gopaldas v. Morarji Jutha 
(1802) 16 Bom. 568. 

Surendra Xarain Singh v. Bhai Lai (1895) 
22 Cal. 752 ; Rachhea v. Upendra (1900) 
27 Cal. 230 ; Veerabhadra v. Sri VaitMa - 
nathaswami (1027) 52 Mad. L.J. 899, 99* 
I.C. 077, ('27) A.M. 182 ; Kirpa Shankar 
v. Janki Prasad (1041) 199 I.C. 83, (104»> 
A.P. 86 ; Mahabir Prasad v. Patsmwari 
Prasad (1942) 202 I.C. 548, (1942) A.O. 
506 ; Baji Mahomed v. Byderabad 
Municipality (1944) A.8. 49. But M6 
Md. Farooq v. MasHM Begum (1942) 200- 
I.C. 593, (1942) Mir. 40 0; * m 

(1905) 29 Bom. *80, 602. 
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whatever interests he may please in land; he is limited to such interests as are recognized 
by the system of jurisprudence governing his disposition.” Therefore a lease until 
suitable land is provided for and six months* notice is given is void (o). 

(1) Leases for a certain time. — The words “ a certain time ” seem inconsistent 
with the phrase “ a lease of uncertain duration ” which occurs in sec. 108 (i) where it is 
used to describe yearly or monthly tenancies. But as Lord Kenyon said in Ooodright 
d. Hall v. Richardson (p), the certainty need not be ascertained at the time; for if in the 
fluxion of time a day will arrive which will make it certain, that is sufficient. The term 
may therefore be defined either by express limitation or by reference to Borne event which 
will afterwards fix its exact length. In the first case a certain time is expressed ; in the 
latter it is implied. 

Some of the older cases suggest that certainty with reference to a future event is 
insufficient. Thus in Bacon’s Abridgment it is said that a lease during the coverture 
between A and B would be void for uncertainty. But this is obsolete, and in Great 
Northern Railway v. Arnold (q) a lease for the period of the war was held to be valid 
as the parties could have mafle a lease for 999 years terminable with the war. A lease 
* 2 * 4 for so long as the Kesari Mahratta Institution is in existence ” was held to be valid (r). 
Again a lease during the pendenoy of a mortgage granted by fhe lessor to the lessee was 
hdd to be valid (*) ; so also in a case (t) where the duration of the lease was con- 
tingent on the result of pending litigation. But the result must be certain, and a lease 
until other suitable ground should be provided by the lessor is void ( u ). 

r 

A lease for life is a lease for a certain time, for it terminates with the death of the 
leosee (v). A lease for so long as the lessee pays renfl has been construed as a lease for 
life (w). In a Bombay case (x) Macleod, C.J., held that such a lease was a permanent 
lease, differing from an earlier Bombay case (y) where a lease for so long as the lessee pleasqp 
to hold the land was Baid to be determinable at the death of the lessee. Such a lease 
may be transferable, but is not necessarily heritable (z). A lease for life by English 
Common Law was considered as a grant for a period of uncertain duration and created 
a freehold estate and was void if not made by deed (a). So a lease for which no term 
is fixed, with an agreement not to raise the rent so long as the tenant pays it regularly, 
has been held to operate as an agreement to lease for the life of the tenant (6). 


(2) Periodic leases. — These are tenancies from year to year or from month to 
month. The period may be a year, a quarter, a month, or even a week, and the mode 

in which the rent is reserved may afford a presumption as to the period of the lease (c). 

A tenancy from year to year differs from* a tenancy at will in that it can only be deter- 
mined by notice duly given, and the interest created is not terminated by the death of 
either party. 


(•) 

(0 

GO 


Ibid. 

(1780) 3 Term. Rep. 462. 

(1016)88 T. L. R. 114. 

Bamehandra v. Naratinha (1081) 88 Bom. 
L.R. 600, IS# I.C. 880, (’81) A.B. 466. 
Indian Cotton Co. v. Raghunaih (1031) 
83 Bom. L.R. 111, ISO I.C. 608, (’31) 
A.B. 178. 


Mahomed v. Ezekiel (1006) 7 Bom. L. R. 772. 
Lokhanath Ghoee v. Jogobundhoo Boy (1876) 
1 dal. 207. 

Municipal Corporation of Bombay v. Secre- 
tary of State, eupra, 

Ct. Parehotam Viehnu v. Nana Prayag (1804) 
18 Bom. 100; Abdulrakim v. Sarafalli 


(w) Pool v. Secretary of State (1886) P.R. 68 

% 


Mania v. LaUubhai (1000) 2 Bom. L.R. 
488 ; Karim Bakheh v. Natha Singh (1021) 
8 Lah. L. J. 14, 66 I.C. 004. 

(x) Bat S %na v. Bai Hiragavri (1026) 28 Bom. 

L. R. 662, 06 I.C. 624, (’26) A.B. 874. 

(y) Vaman Shripad v. Maki (1880) 4 Bom. 424, 

followed m Riggint v. Nobin Chunder 
(1007) 11 Cal. W.N. 800 ; and Abdulrakim 
v. Sarafalli , eupra. 

(z) Dmbmgowda v. Befanehedappa 4 1048) A.B. 

148. 

(a) But »ee now Law of P r op er ty Act, 1922, 

XVth, Schedule 7 (2). 

(b) ZivMm y, Abraham (1902) IE. £. S77. 

(e) WiMneon v. Sail 0887) 8 Bin,. N. C. SO* ; 
Duraf Xikormi T. Oobordhan Bolt <l®l»t 
19 CM? W. H. <26, 629, 24 I.C. 1*8 
Sheikh Akloo y. Sheikh Emaman (1917) 44 
Cl. 408, 88 1.C. 899. 
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The duration of the term in periodic leases is continuous from period to period (4)* 
Suoh a lease is described in sec. 108 (i) as a lease of uncertain duration, and in Article 
35 of the Stamp Act as a lease whioh does not purport to be for any definite period* The 
interest of the lessee therefore does not terminate at the end of the period. A tenant 
from year to year has an interest for one year certain with a growing interest during 
every year thereafter springing out of the original contract and as parcel of it («)• The 
characteristics of the periodio tenanoy from year to year were laid down in the Court 
of Exchequer Chamber in Oandy v. Jubbar (/) as follows : “ There frequently is an aotual 
demise from year to year so long as both parties please. The nature of this tenanoy is 
discussed in 4 Bao. Abr. Lit. Leases and Terms for years pp. 838. 830. 7th ed., and this artiole 
has always been deemed of the highest authority. It seems clear that the learned author 
considered that the true nature of such a tenanoy is that it is a lease for two years certain, 
and that every year after it is a springing interest arising upon the first oontraot and 
parcel of it, so that if the lessee occupies for a number of years, these years by computation 
from the time past, make an entire lease for bo many years, and that after the commence* 
ment of each new year it becomes an entire lease certain for the years past and also fbr 
the year so entered on, and that it is not a reletting at the commencement of the third 
and subsequent years. We think this is the true nature ol*a tenancy from year to year 
oreated by express words, and that there is not in contemplation of law a recommencing 
or reletting at the beginning of eaoh year." In Queen's Club Gardens Estates Ld. v. 
Bignel (g) Salter, J., said i “ In the case of all periodio tenancies, whether from year 
to year, or from quarter to quarter, or from month to month or for any other period, 
the law, as I find it stated in the authorities, appears to be that the tenancy is from period 
to period, from one fixed date to another. It is a tenanoy for so many years, or quarters* 
or months, or weeks, as the parties may think fit. If a new period be allowed to begin, 
the tenancy must, in the absence oi course of any other arrangement between the partial, 
continue until the period ends, and neither party can, against the will of the other, put an 
eftd to the tenancy during the currency of the period." Following this Beaumont, C.J., 
in the undemoted case ( h ) said : “ A monthly tenanoy, that is a tenanoy subjeot to a 
month’s notice, creates in the first instance a tenanoy for two months certain. But as 
soon as the third month commences, that is not a new tenanoy ; it turns the original 
tenancy into a three months' tenancy and when the fourth month begins, the tenanoy 
becomes a four months' tenancy and so on so long as the tenanoy continues, until, that 
is to say, notioe to quit is given." A month's notice is mentioned in this passage because 
according to local usage in Bombay a month's notioe is neoessary . Gentle, J. f in the under- 
noted case (» ) said : “ A monthly tenancy in my view is not a tenanoy whioh commences 
or begins in one month and on its expiry a fresh tenancy is created in the following month 
or wmnfha but is a tenancy for an unstated period which is determinable by one or other 
of tho parties giving a notioe to quit." To the like effect are the observations of the 
Court in Ganesdas Ramgopal v. Jatnuna ( j ). A periodic tenancy is sometimes called 
a tenanoy at will regarding it as a tenancy at will with a restraint on the exercise of the 
will. A tenano y from year to year or from month to month arises by express agreement, 
or, in the absence of contract, by presumption of law under sec. 106. A tenancy at 
will implied from holding over, dt from entry under a void lease, becomes on payment of 
rent a te nan cy from year to year or from month to month or from week to week (k)» 
A lease for an indefinite period is generally construed as a lease for life but if the rent is 


(4) Bowery. Anderson (1894) 1 Q. B. 164. j (h) 


(«> Lege v. Strudwiek (1690) 2 Balk, f elted in 
Oxley v. Jamee (1844)13 M. ft W. 209, 214 ; 
Catltey v. Arnold (1869) 28 L. J. Cb. 362. 


(/> 9 B ft S. 16 at p. 18. 

(9)' (1924) 1 K. B. 117 at p. 134* 



Utility Articles Manufacturing Co. ▼. Baja 
Bahadur Mottial Mills (1948) A.B. 306 
(1943) Bom. 653. 

Ueharani Debt v. The Research Industries 
Ltd . (1945) 60 C.W.IT. 461. • 

(1945) 24 Pat. 449. 


Hosiery and Underwear Lid . 
Parker (1930) 1 fd, 829. 
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S. 105 payable yearly it would be taken to be a lease from year to year ( l ). A lease for a year 
with a stipulation that it should remain in force until another lease is granted has been 
oonstrued as a lease from year to year (m). 

(3) Leases in perpetuity. — As already stated a lease in perpetuity is unknown in 
English law. In India such a lease is created either by an express grant or by a presumed 
grant. Such leases are generally agricultural leases or they are leases executed before 
the Transfer of Property Aot. 

Express grant. — Words which suffice by themselves to import permanency are— 
miraa or miraadar (») ; mourasi (o) ; mulgeni (p) ; nirantar ( q ) ; paint (r) ; so also words 
indicative of a heritable grant such as Ba Farzandan (a) or Naalan bad Naslan (t). The 
words ialemari mourasi mokurari in a lease mean permanent and heritable (u). The 
tenancy created by a taluka putta is presumed to be permanent unless there are indications 
to the oontrary in the surrounding circumstances (v). A bemiadi pattee (a lease for 
indefinite period) may be a permanent lease (w). 


On the other hand the fofibwing words are not per se sufficient to import permanency 
of tenure — Paracudi and Ulavadi Miraaidar ( x ) ; Mokarari (y) ; Iatemari Mokarari (z) ; 
Kyam and Saswatham (a) ; Mulskaddami (6). But these words* do not exclude the notion 
of permanency, and when they occur their effect is a mat&r of construction having 
regard to the other terms of the instrument, the object of the lease, the circumstances 
under which it was granted and the subsequent ^conduct of the parties (c). Such con- 
siderations may show that a bemiadi lease, that is, a lease without a term, is a permanent 
lease (d). 


1) Ashutosh v. Ohandi Charan (1027) 81 Gal. 
W.N. 46, 09 I.C. 200, ('27) A.C. 179 ; 
Chandi Charan Mitra v. Ashutosh Lahiri 
(1926) 58 Cal. 96, 04 I.C. 684. ('26) A.C. 
568 ; Jagadish Chandra v. Biswestoari 
(1017) 41 J.C. 227 ; cf. Higgins v. Nobin 
, Chunder (1907) 11 Cal. W.N. 809 and 
Vaman Shripad v. Maki (1880) 4 Bom. 
424. 

(in) VmMtaeheUam v. Audian (1881) 8 Mad. 
858; Virammal v. Rungayyangar (1882) 
4 Mad, 881. 

in) Vithu v. Dhondi (1800) 16 Bom. 407 ; Ayi- 
mannessa v. Panna Lai (1028) 27 Cal. 
W. N. 1037, ('23) A.C. 705. 

(0) Qiriimla v. Kedar Nath (1929) 56 Cal. 180, 
117 I. C. 684, ('29) A.C. 454. 

(p) Unhamma Devi v. Vaikunta Hegde (1894) 
17 Mad. 218. * 

(g) Oungava v. Konher (1876) P.J. 227. 

(r) Modhu Sudan v. Rooke (1898) 25 Cal. 1, 24 
I.A. 164. 

(«) i.e. t Including descendants. 

£) i.e., from generation to generation : TuUhi 
Perthad Singh v. Ram Narain Singh 
(1886) 12 Cal. 117, 12 I.A. 205. 

(u) Baikanta Nath v. Lakshan Chandra (1917) 
41 l.C. 875. t 

(9) Budayar Rahman v. Karam Ali (1918) 18 
Cal. L.J. 271, 21 I.C. 47 ; Sarada Kripa 
v. Akhil (1017) 21 Cal. W. N. 008, 41 I.C. 
530 ; Jogesh Chandra v. Makbul Ali (1921) 
47 Cal. 979, 60 1.0. 984. 

<«>) Income Tax Commissioner v. Vitheehwar 
Singh (1939) 18 Pat. 805, (187) I.C. 691, 
(1940) A.P. 24. 

(x) Mayandi Chettiyar v. ChokkaXingam (1904) 

* 27 Mad. 291, 31 I.A. 83, reversing 

Choekalingam v. Mayandi (1896) 19 Mad. 
486. 

(y) Bengal Govt+v. Natmb Jafur HoHein Khan < 

(1860) 5 M;£ 4* 467 ; Sheo Pershad v. 


Rally Doss Singh (1880) 5 Cal. 543 ; BUae- 
monx v. Raja Sheo Pershad Singh (1882) 
8 Cal. 664, 9 I.A. 33. • 

(c) Leelanand Singh v. Munoorunjun Singh 
(1874) 13 Beng. L.E. 124, I.A. Sup. Vol. 
181 ; Tulshi Pershad Singh v. Ram Narain 
Singh (1886) 12 Cal. 117, 12 I.A. 205 ; 
Beni Pershad Koeri v. Dudh Nath Roy 
(1900) 27 Cal. 156, 165, 26 I.A. 216; 
Agin Bindh Upadhya v. Mohan Bikram 
(1903) 80 Cal. 20; N arsing Bayed Sahu 
v. Ram Narain Singh (1903) 30 Cal. 
883 ; Ram Rachhya Singh v. Kumar 
Kamdkhya (1925) 4 Pat. 130, 64 I.C. 
586, (’25) A.P. 216 affirmed In 55 I.A. 
212, 7 Pat. 649, infra. 

(a) Rajaram v. Narasinga (1801) 15 Mad. 100; 

Rama Aiyangar v. Qurusami (1918) 86 
Mad. L.J. 129, 46 I.C. 62 ; Venkata- 
chariar v. Narasimha (1018) 35 Mad. L.J. 
647, 48 I.C. 301. 

(b) Bhagwati v. Hanuman (1000) 23 All. 67. 


Robert Watson dt Co. v. Mohesh Narain Roy 
(1875) 24 W.R. 176; Sheo Prasad v. 
Kallydas Singh (1880) 5 Cal. 288 ; Bilas- 
moni v. Raja Sheo Pershad Singh (1882) 
8 Cal. 664, 9 I.A. 33 ; Tulshi Pershad Singh 
v. Ram Narain Singh (1886) 12 Cal. 117, 
12 I.A. 205; Narsing Dayal v. Ram 
Narain Singh (1003) 80 Cal. 833, approved 
by the Privy Council In Kamakhya Nara - 
yan Singh v. Ram Raksha Singh (1028) 
7 Pat. 640, 65 I.A. 212, 100 I.C. 663, 


wan Ram (1881) 8 All. 569. 

Dinanath Kundu v. Janaki Nath (1928) 55 
Cal. 435, 110 I.C. 368, ('28) A.C. Mt - 
on app. Janaki Nath v. Dina Nath (10£l) 
54 Cal.<L.J. 412, 133 I.C. 732, (*31) A.PC. 
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The fact that the lease is permanent does not exclude the Bengal Zemindars' right to 
enhanoe rent up to the limit sanctioned by usage in respect of tenures created after 
the permanent settlement ( e ). The right of enhancement of rent is not inappropriate 
in case of a tenure which is perpetual (/): But if for a long time the rent has not been 
enhanced in spite of an increase in the value of the tenure the inference will be that the 
rent is fixed (g ). 


A lease does not cease to be a lease in perpetuity because there is a forfeiture clause, 
for such a provision is merely a security for payment of rent (h). If the lease is a lease 
in perpetuity a slight increase in rent will not of itself destroy the permanent character 
of the tenancy (i). But a tenancy, though permanent in its inception, ceases to be per- 
manent, if the tenant executes rent deeds for a specified period and admits his ability 
to ejectment and enhancement of rent (j). 

Presumed grant . — If the tenant has been in long possession before the Act, the conduct 
of the parties and the circumstances of the case may show tjuit the tenancy is permanent. 
Long possession is by itself insufficient to prove permanency (£), as the only presumption 
from long possession is a yearly tenancy (/). Where land has been held on rent which is 
variable, the mere fact Aat buildings have been erected on the land with knowledge 
of the landlord is not itself sufficient to raise the presumption that, the tenancy is 
permanent (m). 

* 

< . 

If the origin of the tenancy is known, long possession even if coupled with payment of 
a uniform rent is not sufficient (w),*unless a custom to the contrary is proved (o). • 


• But if the origin of tenancy is not known, then the maxim optimus rerum inlerprts 
usus applies and long possession coupled with a uniform rent raises a presumption of 

11) Secretary of Stale v. Luchmeswar Sinah 
( 1888 ) 16 Cal. 223, 16 I. A. 6; JVaku 
Mondul v. Cholim Mullik (1898) 26 Cal. 
896, 908 ; Rarada Prosed v. Prasanno 
Kumar (1912) 16 Cal. W.N. 664, 14 I.C. 
162 ; Kedar v. Madhu Sudan (1923) 87 Cal. 
LJ. 478, 76 I.C. 105, (’28) A.C. 

682 ; Prottunno Ctxmarcc Debea v. Sheikh 
Ration Report/ (1877) 3 Cal. 896 ; Narayan- 
bhat v. Davlala (1891) 15 Born. 647; 
Ramabui v. Rabaji (1891) 16 Bom. 704. 

Secretary of State v. Beni Prastid (1987} 170 
I.C. 677, (1937) A.P. 444 ; Gordhardal v. 
Purucudu Narayan (1939) A.C. 291, 
68 C.L.J. 481, 182 I.C. 8; Nani Ram v. 
Hakim Saraj (1038) A.A. 42. 

Oangabai v. Katana (1885) 0 Bom. 4ft: 
Ismail Khan Mahomed v. Broughton (1900) 
6 Cal. W.N. 846 ; Ismail Khan v. Jaigun 
Bibi (1900) 27 Cal. 570; Raimala v. 
Shiba Sundari (1612) 16 Cal. L.J. 28, 
16 I.C. 351 ; Secretary of State v. Digambar 
(1919) 46 Cal. 160, 45 I.C. 43 ; Jyotx 
Prasad v. Dasrath (1922) 86 Cal. JL.J. 78, 
6$ I.C. 109, (’21) A.C. 453 ; Rechu Singh 
v. Kumar Kamakhya Narain 8ingh (1912) 
36 Cal. W.N. 626, 138 I.C. 234, (’82) A. 
PC. 105 ; Ram Ltd Sahu v. jjW ZjJes 
(1940) 20 Pat. 115, 196 I.C. 688, (10411 
A.P. 228; (1938) 182 I.C. 618, (1989) 
A.P. 296. 

Balfaji v. Narayan (1879) 3 Bom. 840; 
1 farayanbhat v, DavUdfl (1891) 16 Bom. 
647. Bat nee Guru IHn Saha v. Soda 
(1936) 12 La 6k. 616, 164 I.C. 1003, 

A.0. 165. 


(*) Bamasoondari v. Radhika (1869) 13 M.l.A. 

248; Bhupendra Chandra v. Harihar 
(1920) 24 Cal. W. N. 874, 58 I.C. 867 ; 
Krishendra Nath v. Kusum Kumari 
(1927) 54 I. A. 48, 54 Cal. 166, 100 I.C. 

93, (’27) A. PC. 20; Dhaltani v. Suchitra 
(1930) 61 Cal. L.J. 25, 126 I.C. 203, (*30) 

A.C. 270 ; Satya Charan Law v. Rai 
Mohan Sil Das (1932) 36 Cal. W.N. 183, 

138 I.C. 139, (’32) A.C. 430. See ulno 
s. 7 (1) of the Bengal Tenancy Act, 1885. 

if) Jogendra Krishna v. Sahasini Dassi (1941) fm) 
A.C. 641, (1941) 2 Cal. 44, 74 C.L.J. 145, 

45 C.W.N. 590, 197 I.C. 376. 

iff) Saroda Prosad v. Umaaanhar (1927) 44 
Cal. L.J. 385, 99 I.C. 258, (’27) A.C. 

168 ; Dhunput Singh v. Gooman Singh (n) 
(1867) 11 M.I.A. 433. 


(h) Megh Lai Pandey v. Rajkwnar Thakur | 
Giridhari Singh (1907) 34 Cal. 358 ; Mag- 
wati Prasad v. Balgobind (1933) 8 Luck, { 
877, 142 I.C. 885, (’33) A.O. 161 ; Income 
Tax Commissioner v. Visheshmr Singh ; 
(1989) 18 Pat. 805, 187 I.C. 691, (1940) ; 
A.P. 24. 


Priya' Nath v. Suirendra Nath (1922) 69 1 
I.C. 992, (*22) A.C. 511. j 

(j) Suraj Bhan v. Hafiz Abdul (1941) A.L. 195, ’ 
• 48 P.L.R. 76, 195 I.C. 291. 

<*) Secretary of State v. Rajendra Prasad (1937) j 
170 I.C. 816, (1937) A.P. 391. 


(«) 
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permanency (p). This presumption was made in favour of a lessee of a w&kf 
property who had held for a long period of time at an unchanged rent and as heritable 
property even though a permanent lease could not have been granted without 
the permission of the Kazi and no such permission had been proved ( q ). Viscount 
Sumner said : — 


“ The presumption of an origin in some lawful title, which the Courts have so readily 
made in order to support possessory rights, long and quietly enjoyed, where no 
aotual proof of title is forthcoming, is one whioh is not a mere hranch of the law 
of evidence. It is resorted to because of the failure of actual evidence. Hence 
their Lordships cannot accept the appellant's contention that the provisions 
of the Indian Evidence Aot, sec. 114, prevent the inference of a consent by the 
kazi in the absenoe of any evidenoe of an application to the kazi for leave, or 
some other proved fact of that kind. The matter is one of presumption, based 

on the polioy of the law The presumption is not an ‘ open sesame ' with which 

to unlock in favour of a particular kind of claimant a closed door, to which neither 
the law nor the proved facts would in themselves have afforded any key. It 
is the completion of a right, to whioh circumstances clearly point where time 
has obliterated any record of the original commencement." 

• 

Before the Transfer of Property Aot the ordinary tenancy in Bengal was not heritable ; 
but an inference of permanency may arise when the tenanoy has passed through several 
successions (r). Again the fact that the land is Held for building purposes or for residence 
may raise a presumption of permanence (a). In the absence of a contract to the contrary 
qr local law or usage, a lease of land for the purpose of putting up a permanent construction 
cannot be deemed to be a permanent lease. It must be deemed to be a lease from month 
to month (t). The question of buildings generally arises in the caBe of homestead lands 
in Bengal ; and in a Calcutta case (it) it was suggested that as to such land an inference of 
permanency could hardly arise, unless a puooa structure had been erected. But the 
correctness of this conclusion has been doubted (v) ; and in several cases (w) an inference 
of permanency has been drawn in the case of homestead lands on which no substantial 
structure had been erected, when a uniform rent has been charged in spite of a great 


(p) Nidhee Kritto v. Nistarinee Dosses (1874) 

21 W.R. 886; Dukkina Mohun Roy v. 
Kureemoclah (1869) 12 W.R. 243; Ram 
Ranjan v. Ram Narain Singh (1895) 22 
Cal. 688, 22 LA. 60; NUratan Mandal 
v. Itmail Khan Mahomed (1905) 82 Cal. 
61, 81 I.A. 149 ; Duraa Mohun v. Raktod 
Chandra (1901) 6 Cal. W.N. 801 ; Itmail 
Khan Mahomed v. Asmatulla Sareng 
(1904) 8 Cal. W.N. 297; Itmail Khan 
Mahomed v. SrimuUy Mrxnmoyi (1904) 8 
Cal. W.N. SOI ; William Grant v. Robinson 
• (1907) 11 Cal. W.N. 242 ; Kittu Hegadthi 

v. Channamma (1907) 30 Mad. 528 ; Nemai 
Chandra v. Mahomaa Batir (1909) 9 Cal. L. 
J. 476, 4 1.C. VlZxMoharam v. Tdamuddin 
(1912) 16 CM. W.N. 567, 13 I.C. 606; 
Naba Kumanv . Behari Lai (1907) 34 Cal. 
902 P.C.; Shorothi v. Bhagloo (1920) 
82 Cal. L.J. 85, 67 l.C. 877 ; Sped Ali v. 
Manik Chandra (1923) 27 Cal. W.N. 969, 
80 I.C. 580, (’24) A.C. 156. 

(q) Mohammad Mxuaffaral-Musavi v. Jabeda 

Khatun ( 1980 ) 57 Cal. 1293, 67 I.A. 125, 
130, 123 I.C. 722, (’80) A.FG. 108. 

(r) Pramatha Nath v. Champa Dati (1929) 56 
Cal. 275, 118 I.C. 353, (’29) A.C. 473 ; 
Birttwar Mookherji v. Troilokhya Last 
(1926) 80 Cal. W.N. 709, 99 I.C. 815 f 
Noha Ktimpri Debi v. Behari Lai (1907) 
84 Cal. 902 PTC. ; Duraa Mohun v. Rakfud 
Chandra (1901) 5 Cal. W.N. 801 ; Ram 
% 


Duar Rax v. Lachhmi Prasad (1941) A.A. 
61, (1941) All. 27, (1941) A.L.J. 7, 193 
1.6.407. 

(«) Prosunno Coomar v. Jagunnath (1881) 10 
Cal. L.R. 25; Gangadhur SMkdar v. 
Ayimuddin (1882) 8 Cal. 960 ; Bongo Loll 
Lohea v. Wilton (1899) 26 Cal. 204 ; 
Promada Nath Roy v. Srigobind (1905) 
32 Cal. 648 ; Navalram v. Javerilal 
(1905) 7 Bom. L.B. 401 ; Shorothi Charon 
v. Bhagloo , supra ; Ram Duar Rai v. 
Lachhmi Prasad , see supra ; Sheikh Dar- 
gahan v. Hafiz Mahomed (1936) 176 I.C. 
562 (1938) A.P. 338, (1939) 18 Pat. 571, 
184 I.C. 863, (1939) A.P. 448 but see the 
cases under note (m) above and note (0 
and (x) below. 

(t) Bujrang Sahai v. MU Mvlla (1941) A.A. 899. 

(u) Abdul Hakim r. B lahi Bahsh (1925) 52 Cal. 

43, 85 I.C. 103, (£25) A.C. 309. 

(v) See Kamal Kumar v. Nanda Lai Dole 

(1929) 56 Cal. 788. 746, 116 I.C. 878, (’29) 
A.C. 37, per Brnnldn, C.J., and Pramatha 
Nath v. Champa Dati (1929) 66 Cal. 275, 
118 I.C. 358, (*28) A.C. 478, per Mitter.Jr 

(to) Moharam v. Tdamuddin (1912) 16. Cal. 
W.N. 567, 18 I.C. 606; WinterseaU* 
Sarat Chandra (1904) 8 Cal. W.N. 155 , 
Pramatha Nath v. Champa Dati , supra. 
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Isonam in the value of the land. The mere faot that permanent buildings have been 
-erected on the land cannot in any way alter the incidence of tenanoy (*). 

Aa regards tenancies in Bengal of which the origin was not known, Rankin, la 
J lamed Kumar Datta v. Nanda Lai Dule ( y ) said : — 

" The principles applicable to cases of this olass may be stated as follows s — (1) 
when a person olaims to hold land as a tenant under a landlord it is for him to 
prove the existence, the nature and the extent of the interest whioh the owner of 
the full rights has granted to him ; (2) the terms of the holding as between land- 
lord and tenant must in these cases be a matter of oontract either express or 
implied ; (3) the Legislature, as regards this province (Bengal), has regulated the 
terms of agricultural holdings. The letting of land for residential purposes is 
regulated by the Transfer of Property Act of 1882, but from the operation of this 
statute old tenancies such as those now in question, are excluded by sec. 2 , (4) 
ordinarily the person who sets up a oontract will be required to give reasonable 
particulars and direct proof of the contract relied upon, but in the case of tenancies 
proved to be of long standingsthis principle is inapplicable, and from the history 
of the tenancy and the circumstanoes of the case it il open to the tenant to show 
that the origin of the tenancy being unknown the correct inference is to the effoet 
that the right granted to the tenant and enjoyed by him is a permanent right." 

Although this judgment has reference to Bengal the principles enunciated are of 
general application. In Afzalunissa v. Abdul Krim (z) the Privy Council quoted with 
approval the following head note to tht case of Caeperz v. Kader Nath Sarbadhikari (a) 
and said that its application was not limited to Bengal :• - 

“ Although the origin of a tenancy may not be known, yet if there is proved tht 
faot of long possession of the tenure by the tenants and their ancestors, the faot 
9 of the landlord having permitted them to build a pucca house upon it, the faot 
of the house having been there fora very considerable time, of it having been added 
to by successive tenants, and of the tenure having from time to time been trans- 
ferred by succession and purchase, in which the landlord acquiesced or of whioh 
he had knowledge, a Court is justified in presuming that the tenure is of a 
permanent nature." 

Whether the facts and circumstances of the case justify the inference of permanence 
has been said by the Privy Council to be a mixed question of fact and of law (b). But 
the Courts hold firmly to the principle declared in Secretary of State v. Maharajah Inch- 
meawar Singh (c) that the burden of proving the permanency of the tenancy is on the 
tenant (d). „ 


(a) Secretary of State v. Beni Pratad (1937) 
170 I.C. 677, (1937) A.P. 444 ; Baru\ 
Singh v. Chakradhar Pratad (1938) 17 
Pat. 368, (1938) A.P. 669 ; Chaganlal v. 
Indr a Koer (1941) 194 I.C. 469, (1941) 
A.P. 496 ; AnarU Teli v, Ramdhan Pun 
(1988) 170 I.C. 940, (1939) A.P. 350. 

(If) (1929) 56 Cal. 738, 116 I.C. 278^*29) A.C. 
87 ; Debendra Nath v. Pasupati (1931) 
86 Cal. W.N. 1047, 136 I.C. 889, (’32) 
A C 198 

(*) (1919) *47 Cal. 1, 46 I. A. 181, 50 I.C. 49, 
(’19) A.PC. 11: Sukumar Chandra v. 
Nagendra Bala JDati (1940) A.C 393, < 2 
C.L.& 209, 190 I.C. 622. 

(а) (1901) 28 Cal. 788. 0 T . 

(б) Dhanna Mai v. Moti Sagar ( 192 .) 8 Lah. 

673, 64 LA. 178, 101 I.C. 355, ( 27) 
A.PC. 102. But see the explanation and 
application of this case in Kamala Kumar 
y. Nanda Lai , supra, and in I^ndra 
. ' Nath v. Paehupati, tupra ;oRam Kanb^a 
v. Ramjivan Ram (1942) 200 I.C. 769, 
„ , (1942) A.P. 897. 

<0 (1889) 16 Cab 223, 16 I.A. 6, 11. 


id) Seturatnam Aiyar v. VenkatachaU i (Jounden 
(1020) 43 Mad. 667, 47 I.A. 76, 66 I.C. 
117, (*20) A.PC. 67 ; CMdambara Sivapra - 
kata v. Veeranut Reddi (1922) 46 Mad# 
586, 49 I.A. 286, 68 I.C, 638, (' 22) A.PC. 
292; Nainapillai v. Ramanathan (1924) 
47 Mad. 337, 61 I.A. 83, 82 I.C. 226, 
(’24) A.PC. 66 ; Subramanya CheUiar v. 
Subramanya MudalMr (1929) 52 Mad. 
549, 66 I.A. 248, 116 I.C. 601, (*29) 
A.PC. 166; Xamal Kumar v. Nanda Lai 
Dule , tupra ; A.C. 37 ; Sidhanath ▼. Chiko 
(1921) 23 Born. h.R. 633, 63 I.C. 936, 
('21) A.B. 454 ; Ponniah v. Deivanai (1919) 
36 Mad. L.J. 463, 62 I.C. 247 ; Nilrata n 
Mandat v. Itmael Khan Mahomed (1906) 
32 Cal. 61, 31 I.A. 149; Rangatami v. 
(Diana (1899) 22 Mad. 264 } Ram Banian 
Chuekerbutty v. Ram Naratn Sing (1896) 
22 Cal. 633. 642, 22 I.A. 60 ; Qopala v. 
Juvuppa (1931) 133 I.C. 369, fSM AM, 
• 577* Uiralal v. Secretary*/ State (1981) 88 

Bom. L.R. 828, 13* LCT 721, (’81) A,B. 
436 ; Md. Zayayddin v. Dargahan (1989/ 
18 Pat. 671, 184 I.C. 363 r (1919) £.P. 418. 
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Permanency by prescription.— A permanent tenancy may be acquired by pre- 
scription, for it is a well established rule that there can be adverse possession of a limited 
interest in property as well as of the full title of the owner (e). 

The Bombay case of Daito v. Babasahib (/) was, it is submitted, a clear case of a 
permanent tenancy acquired by prescription. The tenant came into possession in 1865 
under a permanent lease which was inadmissible as evidence of a lease for want or registra- 
tion. Under Varatha Pillai v. Jeevarathammal (g) the unregistered lease was admissible 
as evidence of the character of the lessee’s possession. This evidence was supported by a 
series of entries in the Record of Rights showing that the lessee claimed to be a permanent 
tenant. Nevertheless the Court held that a permanent tenancy oould not be, and was 
not acquired. The Court professed to follow Naina Pillai v. Ramanathan (A). But 
that case had no application, for the tenant there had entered as a tenant at will and his 
subsequent assertion of a permanent tenanoy oould not oreate title by adverse possession. 
That case was distinguished on this ground in Periyan Chetty v. Oovind Rao (t). 

When the possession is that of a trespasser it is # ad verse from the time of the trespass. 
Thus in a Bombay case (j) a permanent tenant encroached upon other land of his land- 
lord and claimed it as included in his lease and his possession was held to be adverse from, 
the time of his encroachment. Again, in a Calcutta case (^possession under an invalid 
lease granted by a wife in the belief that her husband was dead was adverse in its inception. 
A typical oase is Budesab v. Hanmanta ( l ) where the tenant resisted eviction on the ground 
that he was a permanent tenant and remained In possession for 12 years thereafter. It 
was held that he was a trespasser after the original tenanoy was determined, and his 
possession was adverse from that date. c 


When a permanent tenancy is claimed by one who is already in possession as a tenant 
for years or from year to year, different considerations arise. The relationship of land- 
lord and tenant, once established, is presumed to continue, and the tenant cannot by 
the mere assertion of a title inconsistent with the real legal relationship between the 
parties convert that relationship into adverse possession (m). Such assertions do not 
necessarily throw upon the landlord the onus of refuting them by suit (n). In Vaman 
y. Khanderao (o) the plaintiff claimed a permanent tenanoy as to two plots. He succeeded 
as to the plot where the origin of his possession was not proved, but failed as to the plot 
where it was shown that he had entered as tenant, In TeJcait Ram Chunder Singh v. 
Srimati Madho Kumari (p) the Privy Council held that the assertion by tenants, in 


(e) Maidin Saiba v. Nagappa (1883) 7 Bbm. 
08 ; Madhava v. Namyana (1888) 9 Mad. 
244, 247; Sankaran v. Periasami (1890) 
13 Mad. 487 ; Porameswaram v. Krishnan 
(1908) 28 Mad. 635 ; J char am Singh v. 
Nilmoney (1908) 85 Cal. 470 ; Periyan 
Chetty v. Oovind Rao (1982) 62 Mad. L.J. 
496, 137 I.C. 487, (’82) A.M. 328 ; Thakor 
Fate Singji v. Bamanji (1903) 27 Bom. 
616 ; Ram Rachhya Singh v. Kumar 
Ramakhya Narayan Singh (1925) 4 Pat. 
139, 160, 84 I.C. 686, (’25) A.P. 216 on 
appeal Kamakhya Narayan Singh v. Ram 
Rakeha Singh (1928) 65 l.A. 212, 7 Pat. 
649, 109 I.C. 683, (’28) A.PC. 146. 

(/) (1934) 68 Bom. 419, 36 Bom. L.R. 359, 
150 I.C. 665, (’34) A.B. 194. 

(g) (1919) 46 I.A. 285, 292, 43 Mad. 244, 63 I.C. 
901. 

CA) (1924) 60 I.A. 88, 47 Mad. 337, 82 I.C. 226, 
(’24) A.PC. 66. 

(i) (1932) 62 Mad. L.J. 496, 137 I.C. 487, (’32) 
. A.M. 828. 

) Maidin S&iba v. Nagappa, supra. * 

f) Be^oj^Chundes v. Rally Protonno (1879) 


(0 




(m) 


(*) 


(1897) 21 Bom. 509 ; Parmeewaram ▼- 
Krishnan, supra ; Icharam Singh v. 
Nilmoney (1908) 35 Cal. 470 ; Periyanan 
v. Oovinda , supra. 

Seshamma Shettati v. Chiekaya Hegade (1902) 
25 Mad. 507 ; Narasayya v. Raja of Ven- 
katagin (1914) 37 Mad. 1, 7 I.C. 202 ; 
Narayan Visaji v. Lakshuman (1878) 10 
Bom. H.C. 824 A.C. ; Prasanna Kumar 
T Sri Raniha Rout (1913) 40 Cal. 178, 
16 I.C. 865 : Muhammad Mumtaz Ali 
Khan v. Mohan Singh (1923) 50 I.A. 202, 
45 All. 419, 74 I.C. 476, (’23) A.PC. 118 ; 
NainapUlai v. Ramanathan (1024) 47 Mad. 
337, 61 I.A. 83, 82 I.C. 226, (’24) A.PC. 
65 ; Sohama Singh V. Resat Singh (1932) 
18 Lah. 482, 140 I.C. 474, f32) A.L. 586 ; 
Sarajul Hague v. Dunjendra Mohan (1941) 
A.C. 83, 45 O.W.N. 240, (1907) I.C. 751. 

Nilmony Sing v. Ratty Chum Bajta- 
(1874) 2-LA. 83, 28 W.R. 150 P.C. 

( mr L.R. 376, 156 1.C. 1020, ( 85) 


(p) (1886) 12 Cal. 484, 12 I.A. 188. 
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ouits against third parties, of a permanent tenancy was not sufficient to make their 
position adverse when there were no conflicting claims between themselves and the 
landlord : and again in Beni Pershad Koeri v. Dudhnath Roy {q) the Privy Counoil held 
that mere notice by a person holding for life that he held on perpetual tenure would 
not make his possession adverse. There are cases (r) which apparently oonflict with 
statement of the law ; but these have been explained in a Madras case (s) as being cases 
in which the possession was really that of a trespasser when the permanent tenanoy 
was claimed. 

Permanency by estoppel. — A permanent tenancy may also be acquired by estoppel 
as in the oase of Forbes v. RaUi (t), or by implied contract as in Lala Beni Ram v.tundan 
Lall(u), These oases are discussed in the note “ Estoppel by acquiescence M under sec. 51. 

(5) The Consideration. 

Consideration. — The consideration is either premium or rent. Premium is the 
price paid or promised in consideration of the demise. The definition of leaso in sec. 105 
was oriticised in the case of In re U. P. Electric Supply Co. (r) as excluding a lease where 
the consideration is premium as we^l as rent. There is rp doubt, however, that the 
consideration may be rent plus premium as well as rent alone or premium alone. The 
undemoted case (tc) is an instance of such a lease. The premium or price may be an 
outstanding debt (x). '?■ 

Premium. — If the consideration is premium alone, the transaction may be either a 
lease or a usufructuary mortgage. Thg expression “ zuripeshgi lease*' means literally 
a lease for a premium. The 'premium was the original loan, and mortgages were given in 
this form to evade the prohibition ^against usury. In a zuripeshgi lease the so-called 
lessee is really the creditor operating the repayment of his debt out of the subjeot-mattef 
of the so-called lease. If the indebtedness continues despite the grant of the lease, then 
thfi transaction is in effect a mortgage. But the distinction is sometimes very fine. In 
Nidha Shah v. Murli Dhar (y) there was a grant of land rent free for fourteen years in 
consideration of a debt to the grantee at the time of execution. The Privy Council said 
that it was not a mortgage, as no accounts were to be taken and the land was not 
security for the debt. Zuripeshgi leases aro discussed in a note under Bee. 58. 

There is no charge for unpaid premium corresponding to the charge of the unpaid 
vendor under sec. 55 (4) (b) ; and this is so even though the lease be in perpetuity ( 2 ). 

Rent. — According to old English authorities “ rent " has three essential features, 
<1) that it must be reserved to the lessor and not to any stranger, (2) that it must be reserved 
by apt words, and (3) that it cannot be a reservation of something in case which forms part 
of the demised premises (a). Rent in English law is said to be a profit from the property 
demised. It is not part of the property demised as that is returned to the lessor at the end 
of the term, But in mining leasos the c-orpus of the demise is exhausted in the process of 
working, and though the consideration is called rent (b) 9 it has been said that such leases ar<# 

(j) Beni Praead v. Mulchand (1010) 0 Nag. L.R. 
65. 6I.C. 817. 

(y) (1003) 25 All. 115, 30 Tj£. 54. 

(z) Venkataeharyulu v. Venkatatubba Rao 
48 Mad. 821, 90 I.C. 725. (’20) A 

(a) Commissioners of Inland Revenue % 

Halherton (1930) 2 K.B. 310 (tree coal 
payable under a mining lease to the lessor 
or his agent or nominee though not rent 
at common law Is, however, "rent" 
within the meaning of the Finance Act 
1910). 

tb) R. v. Westbrook, R . 

178, 203 (lease ol 
and a royalty 01 
• the Royalty was 
rent). 


v. JSverist (1847) 10 Q.B. 
s brick field for a rent 
1 the bricks made — but 
held be part of the 



(f) (1900) 27 Cal. 160, 20 I.A. 210^ 


Budesab v. Hanmanta (1897) 21 £)om. 509 ; 
Oopalrao v. Mahadevrao (1897) 21 Bom. 
894; VUhalbowa v. Narayan (1894) J8 
Bom. 507 ; Bejoy v. Rally (1870) 4 Cal. 
327. 

<•) Sethamma Shettati v. Chickaya Ilegade 
, (1902) 25 Mad. 507. „ 

it) (1925) 4 Pat. 707, 32 I.A. 178, 87 I.C. 318, 
(*25) A.PC. 140; Bani Bhuneshwan v. ( 
Secretary of Stale (1937) 109 I.C. 750, | 
(1937) l.P. 874. 

.1899) 21 All. 490, 20 LA. 58. 

(1984) 01 Cal. 550, 38 Cal. W.N. 027, 152 
y % I.C. 001, (’34) A.C. 803. r4 _ _ 

<«) .Janaki Nadi v. Dina Nath 41931) 54 Cal. 

T . l A*to 100 m X VC. 207. 


<u) (II 
<•) (11 
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really sales out and out of a portion of the land (e). In India a mining lease is regarded as a 
lease and not a sale of minerals and the annual payment of royalty is regarded as rent (d) r 
The description in English law of the word 4 4 rent ” as profits is not strictly aoourate. This- 
description was misapplied in a Bombay case (e) where the lessee agreed to pay the lessor 
Rs. 100 a year as rent and Rs. 16-8 on account of the Government assessment payable by, 
the lessor. The Court held that the Rs. 16-8 was not rent as the property demised was 
subject to the assessment and the assessment was therefore not a profit. It is true that the 
assessment was a oharge upon the land, but when the lessee agreed to relieve the lessor of this 
charge, that was surely part of the profit or usufruct or increase, to quote the words of Lord 
Cairns in Cowan v. Christie (/), accruing out of the demise. But in Indian law, any pay- 
ment by the lessee that is part of the consideration of the lease is rent. Thus when the lease 
provides for collection charges in addition to rent, such oharges are really part of the rent (g) , 
So also a stipulation to pay assessment (h) or taxes payable by the lessor (i) makes the 
assessment or taxes part of the rent ( j). When the lessee agrees to pay rent to the lessor, 
and also to pay the head lessor a rent payable by the lessor, this latter sum is also rent (k). 
On the other hand if the payment is not made in consideration of the lease, it is not rent. 
Snoh are payments under the Bombay Land Revenue Code by inferior to superior holders 
between whom the relationship of landlord and tenant does not exist ( l ) ; or cesses levied 
for public purposes such as sanitation, education or police (m). Parties may agree that 
certain payments would not be regarded as rent. A personal agreement by a tenant to pay 
a certain sum or certain quantity in kind to the landlord is not rent (n). 


As in England, rent may be not only payment in money but also the delivery of 
chattels (o), com or the share of the crop (p) or the rendering of services (q). Similarly 
in the Bengal Tenancy Act rent is defined as whatever is lawfully payable in money or 
deliverable in kind by a tenant to his landlord on account of the use and occupation of 
land held by the tenant. If the rent is fixed in perpetuity in money and measures of paddy , 
the tenancy is a fixed rate mukerari tenancy although the price of paddy may vary (r). 
But the mere description of a lease as mauroshi mukerari would not show that the rent was 
fixed in perpetuity. The terms of the deed may provide for its variation («). The actual 
figures of rent may not have been determined. It is sufficient, if there is no uncertainty 
regarding the way in whioh it should be fixed (f). 


Rent must be oertain or so stated that it can afterwards be ascertained, and if it is 
so ascertainable it may fluctuate (u). If the lessee should agree to pay whatever rent 
the lessor might impose the lease is void (v). 


(c) Goumn v. Christie (1878) 2 Sc. App. 273; 
Munro v. Dideott (1911) A.C. 140. 

‘ (i) Income Tat Commissioners v. Kamaksha 
Narain (1940) 20 Pat. 13, 101 I.C. 340, 
(1940) A.P. 633 following H.N. Low & Co ., 
Ltd. v. Jyoti Prasad fling Deo L.R. 58 
I.A. 892, 59 Cal. 699. 

• (•) In re Gangaram Narayandas Teli (1915) 39 
Bom. 434, 28 I.C. 584. 

(/) (1873) 2 Sc. App. 273. 

(g) Mahomed Payee v. Jamoo Gazes (1882) 8 
Cal. 730; Rqdha Charan v. Qolakrhandra 
(1C04) 81 CaT 834, 837 ; see also Muham- 
mad Abdul v. Nathu (1905) 27 All. 183. 
(A) Reference (1884) 7 Mad. 155. 

(i) Sumomoyee v. Koomar Purreth (1879) 4 

Cal. 676 ; Watson v. Sreekristo (1894) 21 
Cal. 182 ; Ateanulla v. Tirthabashini (1895) 
22 Cal. 680. 

(j) Bengal Coal Co.,, v. Janardan Kishor 

(1938) 65 I.A. 354. 

(fct Basanta Kumari v. Ashutosh Chuckerbultl 
(1900) 27 Cal. 67 ; Mohebut Ali v. Mohamed 
Faizullah (1898) 2 Cal. W.N. 455 ; contra 
Ruttnessur v. Hurish Chundee (1885) l\ 
Cal. 221^^ Hemendra Nath v. Kumar 


Nath (1905) 32 Cal. 160 submitted to be 
Incorrect. 

( t ) Sadashiv v. Ramkrishna (1001) 25 Bom. 
656. 563. 

(ro) Abdul Bari v. Nathua (1004) 1 All. L.J. 
637 . 

(a) Anant Lai ▼. Bhibute Bhuwan (1944) A.P. 


(o) 

8 


(r) 

(«) 

(t) 


Pitcher v. Tovey (1692) 4 Mod. Rep. 71 
(wine). 

Usually rallad batau 

Doe £. Edney v. Benham (1845) 7 Q.B. 976 
(cleaning a church) ; Jyotish Chandra v. 
Ramanath (1905) 32 Cal. 243 (sendee as a 
physician) ; Bandhu Ganda v. Balaram 
(1902) 15 C.P.L.R. 42. 

Tafaztal Ahmed v. Masalat . 

Cal. W.N. 797, 1$2 I.C. 484, 

Shri Prasad v. Sris Chandra { 

220, 210 I.C. 426, (1943) A.P. 827. 
Vxziaran v. Vikram Deo (1944) A.M. 618. 


(u) Sree Sankarachari v. Varada (1904) 27 Mad . 
332 (rent according to rates of neighbour: 
ins land); Re Knight , Ex parte Vowey 
(1882) 21 Ch. D. 442. 

(o) Ramasam v. Rajagopala (1888) 11 Mad.* 200. 
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The payment and acceptance of an increased or diminished rent does not of itself 
import a new demise (w). But an agreement whioh varies the amount of rent or other 
.essential terms of a lease amounts to a fresh lease and must be registered as suoh (*). 

Wiiem onoe the relationship of landlord and tenant is established, mere non- 
payment of rent is not enough to prove that the relationship has oeaaed (y). 

On the other hand a mere demand of rent from a person found in possession operates 
•only as an offer, of a tenancy, and the relationship of landlord and tenant is not established 
until the rent is paid and accepted (2). 

A lease may provide for enhanced rent in case of alienation. Suoh additional rent, 
'though sometimes called penal rent, cannot be relieved against (a). 

Periodically or OH specified occasions. — Rent is a periodical payment. It is 
■usually reserved yearly, quarterly or monthly, and if so it becomes due at tho end of eaoh 
such period. If the occasions are specified, such as quarter days or feast dayB, it becomes 
due on the first of such days after the commencement of the term. Rent is not in arrear 
until after midnight of the day &r payment (b). Ron falling duo on a Sunday may 
lawfully be paid on that day and is in arrear on Monday (r). 


Agreement to le&EJB. — An agreement to lease may effect an actual demise in whioh 
case it is a lease. See note infra ‘ Actual Demise.’ On the other hand the agreement 
to lease may be a merely executory instrument binding the parties, the one, to grant, 
and the other, to accept a lease in t]|e future. As to such an executory agreement the 
law in England differs frolh that in India. 

English law. — In English faw more entry into possession under an agreement of* 
lease does not create the relationship of landlord and tenant. When the intending lessee 
•takes possession under an agreement to lease, the Common Law implied a tenancy at 
will from his permissive occupation. The Common Law Courts from very early times held 
that this was converted into a yearly tenancy by tho payment and acceptance of rent ; 
and this yearly tenancy was subject to such terms as were contained in the agreement 
and whioh were not inconsistent with a tenancy from year to year. But if the agreement 
was capable of specific performance, the Courts of Equity went further and on the doctrine 
of part performance restrained the landlord from evicting the tenant if he had entered into 
possession. Then after the fusion of the Courts of Common law and the Courts of Equity 
by the Judicature Acts, the case of Walsh v. Lonsdale (d) decided that a tenant who haa 
taken possession under an agreement capable of specific performance, holds under the 
agreement on the same terms as if the lease iiad been granted. 


Indian law. As to an executory agreement to lease, it was at one time supposed 

that an intending lessee, who had taken possession under an agreement to lease capable 
of specific performance, was in the same position as if the lease had been executed imd 
registered. These cases have, however, been rendered obsolete by the decisions of the 


<«0 Deo d. Monde v. Geekie (184^ 5 Q.B. 841 ; 

Crowley v. Vitty (1852) 7 Exch. 319 
(*) LalU Mohan v. QopdLi (1912) 30 Cal. 284, 
297, 12 I.C. 723 F.B. ; Biraj v. Kedar Nath 
(1908) 85 Cal. 1010, 1012 ; Durga Prasad 
Singh v. Rajendm Narain Singh { 1914) I 
40 LA. 228, 4) Cal. 493, 21 X.C. 750. 

(y) Hlott v. Mahadaji (1868) 5 Bom. H.C. 85 
A.C.J. ; Rvngo Lallv. Abdool ( hijfoornm >. 

4 Cal. 814: Prem Sukh Da* v. Bhupta 
(1878) 2 AIL 517: Qangabax v. Kaktpa 
(1885) 9 Bom. 419 ; Tiruchuma y . San- 
guvien (1881) 8 Mad. 118 ; £*£>&* *; 
Krishna (1888) 7 Bom. 34 : Bfg*j** 
v. Babahhtd (1894) 18 Am. 1 

Rai ▼. Ramgat Singh (1896) 18 All. 290 


Jalasutram v. Bommaderara (1906) 29 
Mad. 42; Jagamatha v. Mufhia Pillai 
(1001) 14 Mad. L..T. 477; Kama Charan 
v. Administrator General (1907) 6 Cal. 
L.J. 72 : Srirtunulu v. Jogiraju (1918) 24 
Mad. L.J. 188, 18 l.C. 243. 

(z) Deo Nandan v. Meghu Mahton (1907) 84 
Cal. 67; Evans v. Edith (1888) 9 Ad. 
and El. 842 ; Towerson v. Jackson (1891) 
2 Q.B. 484. 

(a) Rama Krishna Boo v. Mahadeo BhaUeAWte) 
68 Mad. L.J. 482, 156 I.C. 767. C85) A.M. 
335. 

lb) Dibble v. Bowaler (1868) 2 B. A B. 584. 

(<•) ChSd v. Edwards (1909)* K. B. 768. 

. Ji (1882) 21 Ch. D. 9. • • # 


* 1 * 
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life Privy Council that the equity in Walsh v. Lonsdale does not apply in India. See note 
* under sec. 53A * Statutory Law of India excludes Walsh v. Lonsdale If the agreement 

is in writing the intending lessee may defend his possession under sec. 53A. 

Actual demise. — When a document, though in form an agreement to lease, finally 
ascertains the terms of the lease, and gives the lessee a right of exclusive possession 
either immediately or at a future date, the document is said to effect an actual demise 
and it operates as a lease. Whether it operates as a lease or as an agreement to lease 
is a matter of construction and intention (s). 


■ 


Words of present demise are generally conclusive of a lease (/). There is a present 
demise even if the leasehold interest is to commence in the future ig). This is because a 
transfer may operate not only in the present but in the future ; see note — “ In present or 
in future ' * under sec. 5. In other words the agreement must create an immediate right in 
the party to be a tenant either from that day or from a future day and before the execution 
of any formal lease (h). Therefore an agreement by which one of the parties to a suit to 
recover land agreed that in case of sucoess he would grant a lease of the land to the 
other on specified terms, does not create a present demise (»). This principle seems to 
have been overlooked in a Calcutta case (j). The agreement in that case was dated 
the 16th September and was to grant a lease for five years from the next day, i.e., the 
17th September, but the Court held that it did not operate as f lease. If all the terms 
Essential to a lease are not fixed, the agreement is not construed as a lease (k). In 
Ramjoo Mahomed v. Haridas Mullick ( l ) the agreement was contained in two letters. 
The lessee’s letter set forth all the terms essential- to a lease f and the lessor’s letter of 
acceptance concluded with the words, “ all terms will be settled in the agreement.” 
P««p, J ., held that this did not imply that the term^ were not settled by the letters, 
•"but was merely an assurance that the terms mentioned in the lessee’s letter would 
be embodied in the formal lease. The letters were therefore construed as a lease. An, 
agreement is so construed, if the terms are fixed (m) ; especially if possession is to be 
taken under it (n), or if the lessee is already in possession (o), or if rent is to be paid 
before the execution of a formal lease (p). On the other hand in spite of words of 
present demise the instrument will be construed as executory if the terms are not 
settled (q), or if before granting the lease the lessor has to do work of completion (r), 
or improvement («). 


(e) Swaminatha v. Ramaswami (1021) 44 Mad. 
390, 62 I.C. 864, (*21) A.M. 72; Pur- 
mananddas v. Dharsey (1886) 10 Bom. 
101, 104; Ramjoo Mahomed v. Haridas 
Mullick (1926) 52 Gal. 696, 700, 91 I.C. 
320, (*26) A.C. 1087; Poole v. “ 

(1810) 12 East. 168 ; Gore v. Lloyd (1844) 
2 M. & W. 463. 

(/) Barry v. Nugent (1782) 3 Doug, K. B. 179 
(doth demise) ; Baxter Abrahall v. Browne 
(1775) 2 Wm. Bl. 973 (hereby set and let) ; 
Ramjoo Mahomed v. Haridas Mullick 
(1926) 62 Cal. 695, 91 1.0. 320, (*25) A.C. 
1087 ; SuUanali v. Tyeb (1980) 32 Bom. 
L. B. 188, 126 J.C. 428, (*S0) A.B. 210. 

(g) Ramjoo Mahomed v. Haridas Mullirk , 

supra ; SuUanali v. Tyeb, supra ; Pools 
v. Bentley (1810) 12 East, 168; Doe d. 
Walker v. Groves (1812) 15 East. 244 ; 
Mopurappa v. Ramaswami Qramani 
(1934) 57 Mad. 760, 67 Mad. L. J. 64, 
152 I.C. 538, (*84) A.M. 418. 

(h) Gore v . Lloyd (1844) 2M.4W. 468 ; Doe d . 
• Walker v. Groves (1812) 15 East. 244. 

(i) Hemanti v. Midnapur Zamindari Co. (1919) 

47 Cal. 485, 46 I.A. 240, 55 I.C. # 534. 

(j) Satyendra N&h v. Anil Chandra (1910) 14 

Cal. W. N. eft tf I.C. 88. 


(k) Chapman v. Towner (1840) 6 M. & W. 100 ; 

Macnaghten v. Rameshwar Singh (1903) 
80 Cal. 831. 

(l) (1925)^52 Cal. 695, 91 I.C. 820, (’25) A.C. 

(m) Gore v. Lloyd, supra. 

(n) Port Canning and Land Improvement Co. 

v. Eatyani (1919) 47 Cal. 280, 46 I.A. 
279, 53 I.C. 522 ; Doe d, Pearson v. Rim 
(1832) 8 Bing. 178; Hamerton v. Stead 
(1824) 3 B. & C. 478. 

(o) Purmarumddas v. Dharsey (1886) 10 Bom. 

101 ; iSanjib Chandra v. Santosh (1922) 
49 Cal. 507, 69 1.0 877, (’22) A.C. 436; 
Deo d. Phillip v. Benjamin (1839) 9 Ad. 
* & El. 644, 651; Lovelock v. Franklyn 

(1840) 8 Q. B. 871. 

(p) Pinero v. Judson (18^9) 6 Bing. 206. 

( 3 ) Morgand , Dowling v. Bissell (181ofs Taunt, 
65 (rent to be subsequently ascertained) ; 
Dunk v. Hunter (1822) 5 B. <ft Aid. 322 
(uncertainty as to term). 

(r) Sir Mahomed Yusuf v. Secretary of Stats 

(1921) 45 Bom. 8, 67 I.C. 971, £21) A.B. 
' 200 ; Rejfhart v. Porter (1831) 7 Bing. 451. 

(s) Gore v Lloyd supra . 
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Again the agreement may expressly provide either that it shall (<). or shall not («) S. 105 
operate as a lease. 

A dowlferist or rent roll is not even an agreement of lease although the entries are 
eigned by the tenants (v). 


Illustrations. 

( 1 ) A gave B a memorandum setting fortli the terms of a lease for the reclamation 
•of land in the Sunderban jungle. B entered into possession on the strength of the 
memorandum. The memorandum was a lease, and was not admissible in evidenoe for 
want of registration : Port Canning and Land Improvement Co. v. Katyani (1910) 47 
Cal. 280, 46 I.A. 279, 53 I.C. 522. 


(2) By an agreement of the 8th October 1882 A agreed to let his property to B 

for a term of five years, the rent to commence from the 1st October 1882. B was regarded 
as a tenant at the date of tfe£ agreement, which operated as a present demise : 
Purmananddas v. Dharsey (1886) 10 Bom. 101. » 

(3) A by an agreement of the 16th February 1916 agrees to let to B a building then 
under construction as fi^m the 1st April 1915 when it was expected to bo completed^ 
On the 1st April the building is not completed, but with A ’s consent B takes possession 
and pays rent. There was by reason of delivery of possession a demise on the 1st April, 
but not under the agreement whiclf was merely executory : Sir Mahomed Yusuf v. 
Secretary of State (1921) 45 Bom. 8, 57 I.C. 971, (’21) A.B. 200. 


Rent Notes. — These arc agreements to lease which fall under the wider definition of 
•lease in the Registration Act which includes a kabulayet and an undertaking to cultivate 
or occupy. The rent note or agreement to lease may be in counterpart signed by both 
parties or it may be in correspondence (w) ; or it may be an application for a lease aocepted 
by the endorsement of the word “ granted ” (x); or it may be an application for a lease 
accepted orally or by the conduct of the lessor putting the applicant into possession (y). 
If there is no present demise the agreement may be effected by an unregistered in- 
strument or even orally. So when a tenant agreed orally to take three successive 
yearly leases after the expiry of his term, it was held that the agreement was valid as the 
oral agreement did not operate as a transfer of property (z). If there is a present demise 
the rent note operates as a transfer by way of lease and if the term does not exceed one 
year registration is not necessary (a). Butjf the term exceeds one year registration 
is necessary not under sec. 107, but under the Registration Act. A transfer by way of 
lease must be made by a person who owns the interest to be transferred. A rent deed which 
is executed by the transferee of interest to be conveyed by a lease, and reciting that the 
transferee had taken the premises from the transferor and the transferee merely agree/by 
the terms of the deed to pay certain rent for a certain period cannot be considered to be a 
lease (6). * # 


(0 

<«) 

(•) 


(«•) 


<*) 


Nund Ram v. Mauno Bibee (1809) 10 W.K. 

177. • 

Driscoll v. Battersea Borough Council (1903) 
1 K. B. 881. 

Ouruapersad v. *Qogun (1878) 3 Cal. 322 ; 
Narain Coomary v. Ramkrishna (1880) 5 
Cal. 864. 

Boyd v. Kreig (1890) 17 Cal. 648, 554 ; 
Morgan v. Fernandez (1916) 30 Mad. L.J. 
519, 88 I.C. 439; Sir Mahomed Yusuf 
v. Secretary of State (1921) 45 Bom. 8, 57 
I.C. 971, (*21) A.B. 200. 9 
Sped Sufdar v. Amzad Ali (1881) . 7 Cal. 
708, 707; Ramastcamy v. Thirupathi 


(1904) 27 Mad. 43 ; Sheikh Klahi v. Sheikh 
Itulcum (1914) 18 Cal. W. X. 38, 20 1.0. 
907. 

(y) Moro Vithul v. Tukaram (1868) 5 Bom. H.C. 
92 (A.C.) ; lliralal v. Collector of Surat 
(1876) P.J. 86. 

( 2 ) Syrian Land Co. v. J. D. Rodrigues (1988) 
148 I.C. 301 (*S3) A.K. 220. 

(a) Hirathand v. H. 11. Hammond (1984) 14$ 
I.C. 548, (*34) A. Pesh. 81 (rent note 
of a bungalow for 6 months signed by the 
lessee only). • 

Taj Din v. Abdul •R&him (1989) A.L. 4$$, 
41 P.L.K. 498. * 
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S. 165 But whether a rent note is a lease as defined in this section is a question on whiob 

there was a conflict of decision. The Allahabad High Court held that a lease must be a> 
deed signed by the lessor (c). This view was taken by the Madras and Calcutta High 
Courts in the earlier oases (d), but was abandoned in later cases by the Madras High 
Court (e), and by the High Court of Caloutta (/ ). The Bombay (g) and Rangoon (h) 
and Patna (t) High Courts followed Allahabad. 

This conflict of deoision is now settled by the amendment of sec. 107 which requires 
a lease to be signed both by the lessor and by the lessee. A rent note or a kabulat signed 
only by the intending lessee is not a lease under this Act, but would be a lease under the 
Registration Act and the question of its registration would be decided under that 
Act (j ). A rent note not compulsorily registrable under the Registration Act, executed 
by a tenant in favour of a landlord, if not registered can be relied upon to establish the 
relationship existing between the parties (&). 

License.— A license is defined in sec. 62 of the Indian Easements Act 6 of 1882 as a 
right to do or oontinue to do, in or upon the immoveable property of the grantor something 
whioh would in the absence of^uoh right be unlawful, and such right doeB not amount 
to an easement or an interest in the property (1). The distinction between a license and 
a lease is marked by the last clause of the definition, for a license does not create any 
estate or interest in the property to which it relates (m). A fcensee is not entitled to 
notice to quit before eviction (n). 

Accordingly a license c 

(1) is not assignable [Act 6 of 1882, sec. 66] ; * 

c (2) doeB not entitle the licensee to sue strangf rs in his own name ; 

•” (3) is recoverable by the grantor [Act 6 of 1882, sec. 60] ; 

(4) is determined when the grantor makes an assignment of the subject-matter. 

Whether an instrument operates as a lease or as a license is a matter not of words 
but of substance (o). If the effect of the instrument is not to give exclusive possession, 
it will take effect as a lioense though called a lease or letting (p). On the other hand 


(6) Nand Lai v. Hanuman Das (1004) 26 All. 
868 : Kashi Qir v. Jogendro Nath (1906) 
27 All. 186 ; Beni v. Puran Das (1904) 
27 All. 190 ; Kedar Nath v. Shankar Lai 
(1924) 46 All. 308, 78 l.C. 934, (’24) 
A.A. 614 followed in Ahmed Khan v. 


Sadasheo (1926) 80 l.C. 736, (*26) A.N. 121: 
Safdar Ali v. Maharaja Amtnka Prasad 
(1980) 28 All. L. J. 1386, 130 l.C. 8, ('80) 
A Jl. 678 ; Sheo Karan v. Parbhu Narain 
(1909) 81 All. 276, 2 I.G. 211 ; Mahomed 
Liaqat Ali v. Ajudhia Prasad (1048) A.A. 
212, (1943) A.L.J. 66, 207 l.C. 323; Mo- 
han Lai v. Oenda Singh (1943) A.L. 127, 

• ^ 94 | ) B Lah * 695 * 46 P L ®'* 274 ’ 208 LC - 
(4) Turof Sahib v. Esuf Sahib (1907) 30 Mad. 
822; KaH Subbanadri v. Muthu Ran - 
gayya (1909) 82 Mad. 532, 4 1.0. 1039 ; 
NUmamud Sarka s v. Boul Das (1909) 14 
CSl. W. N. 73, 2 I.G. 994. 

(•) Syed Ajam v. Ananthanarayanna (1910) 85 
Mad. 95. 8 I.G. 668. 

if) Akram Alt v. Durga (1910) 14 Cal. L. J. 
614, 10 LG. 489; Raimoni v. Mathura 
(1912) 89 Cal. 1016, 14 1.0. 640; Dina - 
noth Kundu v. Janaki Nath (1928) 65 Cal. 
485. 110 I.G. 368, (*28) A.C. 892. 

(g) Ramsingh v. Bai Dhanba (1926) 27 Bom. 

«L. R. 626, 88 l.C. 648, ('26) A.B. 612. 

(h) U Tha Nyo v. Mating Kyato Tha (1925) 

8 Bang. 879, 90 l.C. 693, (’26) A.B. 273 ; 
Mating Ba ism v. Mating Htoe/h Shtee 

2e 7 169 102 L C ’ 106, ( * 27) 


(i) Ramkrishna Jha v. Jainandan Jha (1935) 

167 I.C. 98, ('35) A.P. 291. 

(j) Jagadish Chandra Deo v. Bishesuar Lai 

(1942) 199 I.C. 341, (1942) A.P. 323; 
Tulsiram Rajaram v. Govinda liamji 
(1999) I.C. 763, (1940) A.N. 143. 

(k) Mohan Lai v. Ganda Singh (1043) A.L. 127, 

(1943) Lth. 696, 46 P.L.B. 274, 208 l.C. 

22 jj* B j 

(l) Muskettv. Hill (1889) 5 Bing. (N.C.) 694, 

707 ; Heap v. Hartley (1889) 42 Ch. D. 
461, 468 C.A. 


C m ) Heap v. Hartley , supra at p. 470 ; Heiniger 
v. Droz . (1901) 25 Bom. 483; Secre • 
tary of State v. Koruna Kama (1908) 36 
Cal. 82, 99 ; Board of Revenue v. South 
Indian Rly . (1925) 4§ Mad. 368, 86 l.C. 
688 (’25) A.M. 434 F.B.;B. N. W. 
Railway v. Janki Prasad ( 1036) A.P. 362. 
(n) Ma Qyi v. Maung Tet (1934) 151 l.C. 971, 
(’34) A.B. 291. 


(f) Smith v. St. Michael, Cambridge , Overseers 
(I860) 3 E. <fe B. 383, 390; Mammi- 
kutti v. Puzhakka , (1906) 29 Mad. 353. 


ip) Reg. v. Monish (1963) 82 L. XJM. C.) 
245 (letting of space for a stall in an 
exhibition); Seenl CheUiar v. Santhana- 
than (1897) 20 Mad. 58 F.B.; MammikuUi 
v. Puzhakkai, supra; Indian Hotels Co. 
v. Phiroz (1923) 25 Bom. L.B. 84, 88 l.C. 
816. (’28) A.B. 228 ; Emperor v. Sharif 
i Dadumiyttfi (1930) 82 Bom. L.B. 332, 126 
I.C. 872, (’80) A.B. 165; Athakutti V. 
Govinda (1898 )16 Mad. 97. 
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if exclusive occupation is given, it matters not that it is subject to reservations and 
restrictions (g). But if it only gives the use of the property in a partic ul a r way or on 
certain terms while it remains in the possession and oontrol of the owner, it will only be 
a license (r). In other words for a lease there must be a power and intention to hold 
the property to the exclusion of the grantor. The distinction is sometimes fine. In a 
Madras case (s) a document purporting to be a lease by a railway company of plots 
in a station yard for the purpose of stacking coal was construed to be a lioense. On the 
other hand in a very similar Allahabad case (t) a document purporting to be a lioense by 
a railway company to an oil company conferring a right of temporary occupation of 
plots of land for a petroleum installation was construed to be a lease. In the former 
case however a right of access was reserved by the railway company. 

Illustrations. 

(1) A, the owner of a news, reserves a space for garaging B' s motor oar at a monthly 
rent. There is no demise or transfer of an interest in land. B is only a licensee : Indian 
Hotels Co. v. Phiroz (1923) 25 Bom. L.&. 84, 88 I.C. 316. (’23£ A.B. 228 F.B. 

(2) A grants B a lease for two years to tap toddy from palmyra trees in his garden 
but B is not to cut the leaves. The so-called lease creates no interest in immoveable 
property and is only a license . Natesa Gramani v. Tangarelu (1915) 38 Mad. 883, 23 I.C. 
102 . 


(3) A lets a plot of land used aB a hot or market to B for a fixed period for a fixed 
sum. B has the right to collect tolls in the market, and covenants to keep the hat olean, 
not to interfere with the rent of any permanent shop, not to make alterations without . 
the leave of A, and to give up possession at the end of the term. In spite of the restrictions 
B has sufficient control of the land to make the instrument a lease and not a lioense : 
Secretary of State v. Bhupalckandra (1930) 57 Cal. 655, 129 I.C. 177, (’30) A.C. 739. 

A lodger is a man who lives in the house of another and lodges with him (a). A lodger 
is only a licensee if he has no separate apartment (v) ; or even if he has a separate apart- 
ment, if the terms of the letting show that the landlord retains control over the whole 
house, e.g. f when he provides attendance (w) or where he has exclusive control of the 
front door ( x ). -An inmate of a boarding house (y), and a guest in an inn (z), occupy 
only as licensees. 


In the case of a tenement house the owner’s residence on the premises and the fact 
that he pays the rates and taxes or that he retains control of the staircase and passages 
are not in themselves sufficient to show that the* occupier of a flat is not a lessee (a). 
If the landlord at a tenement house maintains a privy for the common use of the tenants 
and which is not in cluded in the lease of any one of them, each tenant is only a licensee 
in respect of the privy (6). 


Iff) Olmwood Lumber Co. v. Phillips (1904) 
A. C. 405, 408 : Young v. Liverpool 
Assessment Committee (1911) 2 TC. B. 
195 ; Secretary of State v. Bhupaichandra 
Ray (1930) 57 Cal. 056, 129 I. 0. 177, 
(’30) A.C. 789. 


(r) I Veils v. Kingston upon JHR Corporate 
ns7s\ T B in c.E. 402, 408 ; Cory y 
2 App. Css. 202, 276 
v. Santhanathav (189' 
el Stcu 


<•) 


(1875) L.B. 10 C.£ 402, 408 ; Cory v, 
£ri§fdiGS(1877) 2 App. ““ “ 
Seeni CheUiar v. Sant 
20 Mad. 58 F.B.; Secretary ----- 
v. Koruna Kanta U908) 35 Cal. 82 ; 

M? &706 < 1W8) 17 Ca1, W,N * 166 

, Revenue v. Southern India Railway 

'(1925) 48 Mad. 868, 86 I.C. 668, (’25) 
A.M.434F.B. 


m j 


too. 

(w) Bradley v. Bayliei (1881) 8 Q.B.D. 105, 216. 
tr) Wright v. St avert, supra. 

( w ) Smith v. St. Michael Cambridge Overseers 
(1860) 3 E. A E. 388. 

lx) R. v. St. Georges Union (1871) L.&. 7 Q.B. 
90, 97. 

(y) Wright v. Stavert, supra. 

(z) Bradley v. Bay lies, supra; Lam v. Zttsoft 

(1847) 3 C.B. 776, 784. 

(<£ Kent v. JittaU (1906) 1 K.B. 60. 

lb) Lakhmichand v. Ratanbai C, ft£7) 51 Bom. 

V 274, 101 I.C. 210, £27) A.lJ. 116. 


n re Burmah-Shell Oil Storage and Distributing 
Co. of India , lAd. (1983) 55 *U. 874, 
1933 All. L.J. 749, 145 %p. 674, (*38) A.A. 
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A servant occupies as a licensee and on behalf of his master when his occupation 
is in the course of his employment and subservient to and necessary for his servioe (c). 
But if he is permitted to oocupy by way of remuneration for his services (d), and if his 
occupation is not connected with his services (e), he is a lessee and the services he 
renders are the rent. 

A burfadar is a person who enters into a profit sharing arrangement to cultivate land. 
He is generally a servant unless the terms of the contract show an intention to create an 
interest in the land (/). 

Other instances of lioenses are the cases cited in foot-note ( g ). 


106 . In the absence of a contract or local law or usage 
, to the contrary, a lease of immoveable 

in absence of written con- property for agricultural or manufacturing 

tract or local usage. J i 

purposes shall e deemed to be a lease from 
year to year, temfinable, on the part of either lessor or lessee, 
by six months’ notice expiring with the end of a year of the 
tenancy ; and a lease of immoveable piJbperty for any other 
purpose shall be deemed to be a lease from month to month, 
terminable, on the part of either lessor or lessee, by fifteen 
days’ notice expiring with the end *of a month of the 
' tenancy. " 


Every notice under this section must be in writing signed by 
or on behalf of the person giving it, and either he sent by post 
to the party who is intended to be bound by it or be tendered 
or delivered personally to such party, or to one of his family 
or servants at his residence, or (if such tender or delivery is 
not practicable) affixed to a conspicuous part of the property. 


Amendment. — The words “ either be sent by post to the party who is intended to 
be bound by it or be tendered or delivered personally to such party’* have been 
substituted by the amending Act of 1&29 for the words “ tendered or delivered personally 
to the party who is intended to be bound by it.” This recognizes the practice, already 
existing, of service by post. 

Nature Of periodic tenancy. — See note supra: “Periodic lease” under sec. 105. 

Implied duration. — The section enacts a rule for the duration of leases in cases 
not governed Is/ loeal law, contract or usage. The presumption &b to the period under 


(6) Mayhew v. SutUe (1854) 4 E, A B. 347 Ex. i 
Ch.; R. v. Spurrdl (1805) L.E. 1 Q. B. 1 
72; Smith v. SeghUl (1875) L. K. 10 
Q.B. 422 ; AthamUU v. Qovinda (1893) 
16 Mad. 07. 


(d) Hughes v. Chatham Overseers (1843) 5 Man. 
& G. 54, 78; Dover v. Prosser (1904) 
1 K.B. 84. 


(e) Smith v. SegkiU, supra, 
if) Sheikh Pokhan v. Rajani Karnal (1019) 
60 JA). 285 ; BrahmamSyee v. Smikh 
Muntut (6020) 32 Cal. L. J. 37, 58 1.C. 859. 


(g) Frank Wan St Co. v. London County Coun- 


cil (1904) 1 K.B. 713 (use of refreshment 
rooms in a theatre) : Sweetmeat Automat* 
Delivery Co, v. Commissioners (1895) i 
Q.B. 484 (automatic machines on a rail- 
way station platform) ; Wilson v. Tavener 
(1901) 1 Ch. 578 (agreement to let hoard- 
ing for advertisement) ; King v. Dayia 
AUen St Co. (1916) 2 A.C. 54 (advertise- 
ments affixed to a wall) ; Walton Harvey 
Ltd. v. Walker and Homfrays Ltd (1MJJ 
1 Ch. 274 (electric sign on a buiidiog i.. 
RSmkrishna v. Unni Cheek (1893) 16 
Mad. 280 (grant of a right to trap 
elephants). 
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this rale is not rebutted by the faot that the rent is paid at different periods (A). The 
rule was recognized even before the Act (»). It applies when the tenant is in possession 
without evidence of the terms of the letting ; and also in oases of an implied demise 
where entry creates a tenanoy at will, converted by payment of rent into a tenancy from 
year to year or month to month according to the nature of the holding. In Rcmse Sonet 
Kowar v. Mina Himmut Bahadoor (j) the Privy Council said that where the owner re- 
cognizes the right of a person in possession by accepting rent from the latter^ a tenancy 
such as could be terminated by notice to quit is created. 


This section seems to have been overlooked in an Allabubad case (k) where a lease 
of a site for a market at a yearly rent was held to operate as a license because it was not 
registered. The report however does not show whether rent was paid or not. In another 
case (I) a tenant in possession under a lease of u house for a term of years which was 
void for want of registration was described as a tenant at will. This expression was 
evidently used to denote a periodic tenancy (wi), for the tenant had been in possession 
paying rent for ten years and was obviously a monthly tenant. 

(j 

Contract or local usage. — The presumption under thi* section is that the loase 
is from year to year or month to month, according to the nature of the property, and is 
terminable by six months* or fifteen days* notice, as the case may be. A stipulation 
that the rent would be payable monthly would raise a presumption that the tenancy 
was from month to month (w). Where a tenancy is created and the lessees enter into 
possession on payment of rent to the lessors, and the purpose of the tenancy is neither 
agricultural nor manufacturing* such lease may be taken to be a lease from month to 
month (o). Unless there is some indication to the contrary, the term “ordinary tenant” 
would in Calcutta mean a monthly tenant, even though there were no reference to payment 
of monthly rent (p). But this presumption may be rebutted by local usage or local 
law or express contract. Usage or local law generally govern agricultural tenancies 
and to such tenancies the section does not apply, unless made applicable by notification 
under sec. 117. As to monthly leases of houses in Bombay there is a usage requiring a 
month’s notice to quit (q). There is no such usage in Calcutta (r). In the Punjab where 
the Act is not in force a monthly tenant is entitled to fifteen days’ notice terminating with 
the month of the tenancy (*). 

« 

The provision as to notice to quit applies to cases where the parties are nob regulated 
by their own contract. So a provision in a lease enabling the landlord to resume possession 
on payment of the cost of building, erected by the tenant dispensed with the necessity 
of notice to quit ( t ). Both the period of the lease and the length of notice may be deter- 
mined by the contract (u). Again, the contract may provide that the tenanoy may 


(h) Debendra Nath v. Syama Proxanna (1907) 
11 Gal. W.N. 1124; Mohendra Nath v. 
Nagendra (1919) 50 I.C. 918 ; Biseshwar 
v. Pitambemath (1919) 61 I.C. 44 ; Sheikh 
Aktoo v. Sheikh Emaman (1916) 44 Cal. 
408, 88 I.C. 899. 

(t) Nanabhai v. Peetanji (1870) 6 Both. H.C. 
81 (A.C.); Endar Lola v. Latin Han , 
(1871) 7 Bom. H.C. Ill (A.C.). | 

<j> (1876) 2 I.A. 92, 1 Cal. 391. 

<*) Baedeo Rai v. Dwarka Ram (1916) 38 All. ! 
178,821.0.346. j 

(l) Earn v. Sdmeevoari (1925) 42 Cal. L.J. 71, ; 

98 I.C. 98, (*25) A.C. 1171. 

(m) bee Note, * Periodic leases \ at p. 572. 

(n) Baidyanath v. Onkarmal (1938) A.C. 660 

(1988) 2 Cal. 261, 42 C.W.N. 698; Bagehx v. 
Morgan (1987) A.A. 36. 

<°) Amcawali v. Jamni Lai Roy ?1940) A.C. 
89, (1939) 2 Cal. 264, 43 C.W.N. 797, 186 


I.C. 625. 

(p) Pralhadrai v. Commiitioner of Port of 

Calcutta (1939) AJ’C. 11. 

(q) Bhmabhai v. llayem Samuel (1898) 22 

Bom. 754. 

Profulla Chandra v. Nanta Lai (1936) 39 
C.W.N. 1069. 

Rattan Sen v. Sm. Krishna Kaur (1983) 
141 I.C. 513, ('33) A.L. 134. 

Monindra Nath v. Radha Protanna (1918) 
47 I.C. 19. 

Bhdla Nath v. Raja Durga (1907) 12 Cal. 
W. N. 724 (two months' notice); Rate 
Behan v. Ratio* (1915) 22 Cal. L.J. 78, 80 
I.C. 887 (notice according to the Bengali 
A calendar) ; Sahib Duyal v. Dhanpai (1928) 
# 76 I.C. 458, ('23) A. L, fM (a week'* 

lotlce). . # # 
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be terminated by notice before the end of the month or other period of the lease (v). 
But the contract must be a valid one. So where a lease of land from year to year was 
not registered, a clause requiring six months’ notice to quit was inoperative (to). 

Agricultural purposes. — The seotion though it refers to agricultural leases does 
not apply to them unless made applicable by notification under sec. 117. 

Most agricultural tenures in India are before the Act and are regulated not by this 
Act but by local Acts or custom. A holding under the' custom of utbandi in Bengal is 
merely a tenancy at will which can be terminated by verbal demand for possession (®). 
Some agricultural tenancies are not derivative tenures at all. The Madras High Court 
said that there was absolutely no ground for laying down that the rightB of ryots in 
zemindaris invariably or even generally had their origin in express or implied grants made 
by the zemindars (y). Again in Nidkee Kristo Bose v. Nistarinee Dossee (r) Markby, J., 
compared a tenant in a Bengal Zemindary to a freeholder paying a quit rent to the lord of 
the manor. In Bibee Sahadwa v. Smith (a) Phear, J., said that the right of the occupancy 
ryot was similar to an easement or a profit a prendre . This description was applied by 
Mahmud, J., to a proprietqpy tenant in the United Provinces (6). In Ranee Sonet Kowar 
v. Mirza Himmut Bahadoor (c) the Privy Council refused to treat a mokarari tenure as a 
lease, and held that on the death of the grantee without hejrs the estate did not revert to 
the zemindar. * 

Manufacturing purposes. — This pharse is used in its popular sense and means 
the making of artioles of trade and commerce by means of machinery (d). If the lessee, 
to the knowledge of the lessor required and used the ladd for manufacturing purposes, 
' then, in the absence of a contract, he is a yearjfr tenant, and entitled to six months’ 
notice (e). 


Notice to quit In periodic tenancies. — A tenancy at will is terminated«by a 
demand, express, or implied, by a determination of the will, that is, by any act which 
is inconsistent with the will to continue the tenancy (/). A tenant holding 
under a rent note which is inadmissible for want of registration is a tenant at will and 
no notice is necessary to determine the tenancy. A demand for possession is sufficient ( g ). 
A tenant at sufferance is not entitled even to a demand for possession ( h ). This dis- 
tinction is based on the principle that ejectment can only be brought for unlawful or 
tortious detention ; and when possession of the land has been obtained by the consent 
of the owner such possession cannot ordinarily be deemed wrongful until at least a demand 
for possession has been made and refused (i). Notice under this section is not necessary, 
and a mere demand will suffice if the lease is on condition that the land demised should 
be surrendered whenever required (j). Notice is not necessary for leases for a fixed 


(v) Rure Khan v. Ghulam (1924) 76 I.C. 1034, 
(•24) A.L. 643 ; Ram Nath v. Badri Nath 
(1928) 106 I. C. 637, ('28) A. L. 348; 
Saik Krnam v. Saji Jusuf (1924) 78 I.C. 
446, (*24) A. N. 220. 

(to) Sheikh Akloo v. Sheikh Emaman (1917) 44 
Cal. 408. 98 I.C. 899 ; Debendra Noth v. 
Syama Prosanna (1906) 11 Cal. W. N. 
1124. 

lx) Surendranath Sarlcar v. Poomachandr* 
Mukherji (1933) 60 Cal. 681, 37 Cal. W. N. 
386, 146 I.C. 66, ('38) A.C. 609. 

(y) Venkatanaratimha v. Dandamudi Kotayya 
(1897) 20 Mad. 299 ; cf. Cheekati Zamindar 
v. Ranasooru (1900) 28 Mad. 318; 
Narayana Ayyangar v. Orr (1903) 26 
• Mad. 262 ; Venkatachala Goundan v. 
Rungaratnam (1918) 24 Mad. L.J. 671, 20 
I.C. 874 ; Moore v. Makhan Singh (1919) 
58 I.C. 180; Veeranan w Annasmoggni 
(llllfcM L. J. 846, 12 I.C. 1. 

<s) (1872) 2i w/ETaso. 


(0) 

W 

8 

(/> 

K 

(1) 

(j) 


(1874) 12 Beng. L. B. 82. 

DeoJei Nandan v. Dhian Singh (1886) 8 
All. 467, 470. 

(1876) 1 Cal. 391, 3 I.A. 92. 

Jayanti v. Upendra (1946) A.C. 317. 

Jaaks & Co. v. Jooeab Mahomed (1924) 
18 Bom. 38, 82 I.C. 791, ('24) A.B. 

115. 

Doe d. Jacobs v. Phillips (1847) 10 Q.B. 
130; Rajendranath v. Batsider (1877) 

2 Cal. 146 ; Janki v. Kanhaiyalai (1936) 
159 I.C. 816, (1936) A.O. 102. 

Our Prasad v. Bunsaraj (1946) A.O. 144. 
Doe d. Bennett v. Turner (1840) 7 M. 4 W. 

226, 285. ^ WJ 

Deo Nandan v. Meghu Mahton (1907) 34 
Cal. 57, 68. . _ mnQ 

Mooed Kvtty v. Thekke (1928) 110 I.C. ,398; 
('28) A.M. 687 ; Kdu v. Arnmad hidly 
(19¥)) Mad.W.N. 794, 8 I.C. 362 ; ^ 
Baksh v. Abid Husain (1909) 12 0*.C. 279, 

3 I.C. 878* 
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term which determine by the efflux of time and that it bo whether the time ia absolutely S MS 
certain (k), or certain with reference to some future event (1). 

A tenancy from year to year or from month to month does not oome to an end 
by the effluxion of time. It does not oou&e to an end exoept on expiration of notice 
to quit (m). (See note supra : Nature of periodio tenancy. ) 

No question of notioe under this seotion arises in the case of a permanent lease; 
or in the case of a lease which is determined by forfeiture (n). But under the amended 
seotion 111 (g) the lessor must give notice of his intention to determine the lease. Where 
the relationship of landlord and tenant between the parties has been created not by a 
lease, but by a decision of a Court, no question of serving notice to quit arises (o). 


In the case of a tenant who holds under a periodic lease which has not been other- 
wise determined, a suit for eviction cannot be maintained, unless a valid notioe to quit 
has been served before suit ( p ). If the tenant falsely sets up a permanent tenancy in the 
suit, that will not cure the delect of want of notice to quit (5). But notioe to quit is not 
necessary if the tenant has denied the landlord’s title before siut (r). This is not because 
the disclaimer works a forfeiture, but because it is evidence of an election to put an end 
to the tenancy and supersedes the necessity for notice («)^ If a tenant evicted 
without notice to quit sues foj. possession claiming as full owner and that claim fails, he 
cannot turn round and claim to be restored to possession for want of notioe ( t ). 

Form and construction Of notice to quit. -The section differs from the English 
law in that it requires the notice to be in writing and signed («). The notice must extend 
to all the premises (v). The landlori cannot break up the tenuro (tr). A notice for « 
a fraction of the holding is ineffective (s). It is not even good for the portion concerned (y). 
The notice need not state to whom possession is to be given (z) ; but if it does, it should 
do so with certainty (a). 


(*) S. Ill (a) ; Cobb v. Stokes (1807) 8 East. 
868, 361 ; Coked Chand v. Stub (1912) 9 
All. L.J. 574, 13 I.C. 59 ; Hakim Mohmd. 
Fazihzaman v. Anwar Hussain (1932) All. 
L. J. 126, 139 I. C. 828, (*32) A. A. 
314 ; Randan Lai v. Deepchand (1933) 1033 
All. L.J. 686, 146 I.C. 762, (’33) A. A. 750. 


(l) S. Ill (b) ; Doe d. WaUhman v. Miles (1816) 

1 Stark. 181 (lease during the continuance 
of a partnership determined by dissolution 
of the firm). 

(m) 8. Ill (h) ; MtUhusami Pillay v. Srinivasier 

(1902) 12 Mad. L. J. 194. 

(n) Thacherakavil v. Noor Mahomed (1921) 41 

Mad. L.J. 265, 66 I.C. 48, (*22) A.M. 349. 


(o) Sazawar Khan v. Satyendra Lai (1942) A.C. 
406, 46 C.W.N. 464, 201 I.C. 443. 

( P ) Rajendro Nath v. Bassider (1870) 2 Cal. 
146, differing from Hem Chunder Ohose v. 
Radha Pershad (1875) 23 W. R. 440; 
which was however followed in Dam Lai 
Patak v. Dina Nath (1896) 23 Cal. 200 ; 
Adulla v. Subbarayyar (1878) 2 Mad. 
846, 351 ; Purshotam v. Dattatraya (1886) 
10 Bom. 669; Abu Dakar v. Venkatra - 
mam (1896) 18 Bom. 107 ; Dodhu v. 
Madhavrao (1894) 18 Bom. 110 ; Kishon 
Mohun #r. Nund K&mar (1897) 24 Cal. 
720; Ganoo v. Shri Dee (1901) 26 Bom. 
860; Hemangini v. Srigobinda (J902) 
29 Cal. 203, dissenting from (1896) 23 Cal. 
200 ; Narasimha Chan v. Qopala dyyangar 
(1905) 28 Mad. 391; FarzandAU v. Motxlal 
(1921) 62 I.C. 421. 

|w. Nagappa (1889) 12 *Iad. 353; 
. v. Ragava (1896) 6 Mad. L J. 59 , 


(r) 


(*) 

<0 

(«) 

<») 


(to) 

(*) 

(V) 

<*) 

(af 


Vithu v. Dhondi (1891) 16 Bora. 407 : 
Unhamma Devi v. Vaikunta (1894) 17 
Mad. 218; Peria Karuppan v. Subra- 
rnanian (1908) 31 Mad. 201. 

Oopalrao v. Kishor (1885) 0 Boro. 627 ; 
Haitlri Hey am v. Nathu (1895) 17 All. 
45 ; KathijakuUi v. Kuthussa (1910) 20 
Mad. L.J. 4L5, 5 I.C. 924; Anandamoyee 
v. Lakhi Chandra (1000) 33 Cal. 839. 


Maharaja of Jeypore v. Rukmini (1910) 
42 Mad. 589, 507, 46 I. A. 109, 60 I.C. 631, 
(*19) A. PC. 1. 

Xalu Oagal v. Bai Medan Bibi (1893) 17 
Bora. 631. 


See cases cited In Deo Nandan v. Meghu 
(1907) 34 Cal. 57, 64. 

Doe d. H organ v. Church (1811) 3 Camp. 
71; Doe d. Hodd v. Archer (1811) 14 
East. 245 ; Bhimram v. Hura Soondery 
(1921) 33 Cal. L. J. 616; Durga Churn 
v. Pandub (1921) 33 Cal. L. ». 616: 
Chandra Mohun v. MUsesswar (1692) 
1 Cal. W.N. 158 ; Kabil Sardar v. Chunder 
Nath (1892) 20 Cal. 690. 

Ram Kanie v. Gunesh (1921) 33 Cal. L.J.,613, 
64 1. C. 660. 


larihar Banerji v. Ramsashi Roy (1919) 
40 Cal. 458, 45 1. A. 222, 48 I. C..277, 
('18) A.PC. 102. 

1 tal v. Kedar (1921) 33 Cal. L.J. 515, 64 1.C. 


Doe d. Bailey v. Foster (1846) 8 C. B.J216, 
225. 

Doe d. &rooks ▼. Fairclough*(\ai7) 6 M 
t8. 40.. • • 
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cannot have been misled as to the intention of the giver (6). A liberal construction is 
therefore put upon a notice to quit in order that it should not be defeated by inaccuracies 
either in the description of the premises (c), or the name of the tenant (d) or the date 
of expiry of the notice (e). The Privy Council has said that these English authorities 
are applicable to cases arising in India and that “ they establish that notices to quit, 
though not strictly accurate or consistent in the statements embodied in them, may 
still be good and effective in law ; that the test of their sufficiency is not what they would 
mean to a stranger ignorant of all the facts and circumstances touching the holding 
to which they purport to refer, but what they would mean to tenants presumably con- 
versant with all those facts and circumstances ; and, further, that they are to be construed, 
not with a desire to find faults in them which would render them defective, but to be 
construed ut res magis valeat quam pereat ” (/). 

Illustrations, 

A had leased to B 2 bhigas 2J oottahs of hr stu land in the char of Earn Kristoper 
standing in the name of Eidhi Earn bearing a yearly jamma of Es. 25. A gave notice 
to quit describing the land as bastu land in the char of Earn Kristoper standing in the 
name of Nidhi Earn and bearing a yearly jamma of Ks« 25 describing the boundaries 
• correctly but erroneously stating the area to be 6 oottahs? B must have known that A 
could not have intended to give a bad and ineffective notice for a fraction of the holding. 
It was a bona fide mistake which did not mjplead B, The notice was therefore valid : 
Harihar Banerji v. Ramsashi Roy (1919) 46 Cal. 453, 45 I.A. 222, .48 I.C. 277 
(’18) A. PC. 102. 

• * 

On the other hand if a portion of the premises is deliberately excluded the notice 
is bad to). . 

Again the notice to quit must indicate in substance and with reasonable clearness 
and certainty an intention on the part of the person giving it to determine the existing 
tenanoy at a certain time (A). 


Illustrations . 

c 

(1) A let a house to B on the 1st of July. On the 11th of December of the same 
year, A gave notice to B as follows : — “ If the house you occupy is not vacated within a 
month from this date I will file a suit against you for ejectment as well as for recovery 
of rent at an enhanced rate.” This was not a valid notice but merely a request to vacate 
accompanied by a threat : Bradley v* Atkinson (1885) 7 All. 899 F.B. 


(2) A let three shops to B and then gave B notioe saying that as other persons 
were offering a higher rent “ you are informed by this notice that if from the first Aswin 
you want to keep the shops you shall have to pay Es. 27 a month.” The notice was 
insufficient either to determine the tenancy or to enhance the rent: Sakhi Chand v. 
Ram Chandra (£912) 16 Cal. L.J. 56 1, 15 I.C. 906. * 


(b) 

(e) * 

Chum v. Wootna Chum (1808) 25 Cal. 86 ; 
QirdharUal v. Pumendu Narayan (1030) 
A.C. 291, 68 O.L.J. 481, 182 I.C. 8. 

(d) Dos v. SpUlsr (1807) 6 Esp. 70. 

« (e) Sidebotham v. Holland (1805) 1 Q.B. 878 ; 
Doe d, Williams v. Smith , supra ; 
Onanaprakasam v. Vat (1981) 60 Mad. 
L. J. 208, 181 I.C. 621, (481) A.M. 

TikaiRam v. * 

All. L.J? <*4, 


Mam v. vat iiwii m juaa. 
181 I.C. 621, (481) A.M. &52 : 
v. Deoji Maharaj (1984) 1984 
4, 152 I.C. 189, (’84) A.A. 787. 


(/) 


(9) 

(A) 


Harihar Banerji v. Ramsashi Roy (191?) 
46 Cal. 458, 45 I.A. 222, 225, 48 I.C. 2n ; 
Secretary of State v. Madhu Sudan 
Mukhaji (1932) 86 Cal. W.N. 018, HI 
I.C. 833, Caff) A.C. 260 p Utility Article 
Ufa, v. Raja Bahadur MotUal Mills (1013) 
A.B. 306. 

Bodorioja v, Ajijuddin Sarkar (1030) 57 
CiL 10, 120 LC. 455, (’29) A.0. 651. - 

Bradlfy v. Atkinson (1885) 7 AjL 8,S» 

SS Mandan v. Meghu Mak& 090, 34 
Cal. 57. 
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If the notioe fixes & lawful date for the termination of the tenanoy it matters not 
that the tenant is described as a trespasser (%) or that words of warning are added such 
as a threat by the landlord to increase the rent ( j) or by the tenant that he will not stop 
unless some reduction is made (k). This is because “ a notioe otherwise sufficient is 
not made insufficient by its being accompanied by something else * * ( l ). A notioe to 
a monthly tenant to oome to fresh terms with the landlord by the end of Asar failing which 
the tenancy will be determined from the 1st Sraban has been held to be a good notioe (991 )• 
A notice to quit or in default to pay an enhanced rent operates as a notioe to quit with 
an offer of a new tenancy at an enhanced rent and if the tenant continues in oooupation 
he is taken to have acquiesced in the proposal to pay enhanced rent (»). The Oudh 
Court have held that even if a notice to quit is invalid to determine the tenanoy, yet 
it may be effective to enhance the rent and if the tenant continues in possession he is 
liable to pay enhanced rent ( 0 ). This view is supported by the decision of the Nagpur 
High Court (p). This case was approved in a later case where the tenant was held not to 
be liable as he had protested fg). But it is submitted that if the notioe to quit is invalid 
the tenant continues in possession under the existing lease and is not liable to pay enhanced 
rent. 

The notice must not be conditional. Thus a notice to determine a tenanoy unless 
the tenant employs a larger number of workmen is bad (r) ; so is a notice by the tenant 
that he will quit when he canfget another situation («). When a notice to quit was ac- 
companied by a covering letter that the enclosed notice was intended to terminate the 
tenanoy at Miohaelmas next unless the landlord saw sufficient reason in the meantime 
to change his mind, this was v held not to import a condition or to invalidate the 
notioe (t), A case which is on the border line is that of Kikabhm v. Kalu (u) where a 
landlord wrote to his yearly tenant Js follows : “ Therefore within two days of the 

receipt of this notice meet us, increase the rent and give us a legal writing, or in default on 
the 3Jst March, 1892, we shall keep present two good men and take full possession of the 
said land with all trees, well, etc., on that day, and no contention of yours in that matter 
will avail, and if you raise a contention we shall have recourse to a regular suit to obtain 
possession and you will be responsible for the expenses.” This was held not to be bad 
as a conditional notice on the ground that the two days expired six months before the 
31st March. The notice became absolute in time ; it fixed a valid date for the determina- 
tion of the tenancy and was therefore valid. 


A lessee is bound to give vaoant possession when the tenanoy is determined, 
but a lessee's notice is not bad, because it does not purport to give vacant 
possession (v). 


«) 


Length Of notice. — In the case of periodic leases, the common law rule as to notice 
to quit is that reasonable notice must bo given to determine the tenancy ( 10 ). In the 

~~ “ 1934 All. L.J. 421, 153 l.C. 432, ('34) A. A. 

115. 

( 0 ) Baboo lAtl v. Mohammad Askari (1926) 89 
l.C. 578, (*26) A.O, 78. 

(p) Handled Bhimji v. Anayt Qovind (1939) 
189 l.C. 895, (1940) A.N. 140. 

(a) Mohammad Soot v. Mina Ashiq Beg (1933) 
• 9 Luck. 112, 145 l.C. 647, ('33) A.O. 465. 


(i) 


Ram Charon v. Uari Charon (1908) 7 Cal. 
L.J. 107; Secretary of State v. Madhu 
Sudan Mukherji (1932) 36 Cal. W.N. 918, 
141 I.C. 833, ('33) A.C. 260. . 

Aheam v. Bellman (1879) 4 Ex. 1*. 201 ; 
Ganga Das v. Ananda Chandra (1909) 
13 Cal. W.N. 146, 2 l.C. 548 ; Adolphe 
Shrager v. Emma Price (1908) 12 Cal. VV .IS . 
1059 ; Shankar Lai v. Bobu Ram (1921) 
43 All. 330, 60 l.C. 842, C21) A.A. 194 ; 
Bhagwavfl v. Shib Shmetn (1925) 78 l.C. 
651, C2$A.A. 199. 

(k) Bury v. Thompson (1895) 1 Q.B. 696. 

(l) Per Cotton, L.J., in Aheam v. Bellman 
v (1879) 4 Ex. D. 201, 212. 

(m) Dhaniram v. Bhdtanath (1942) 47 C.DV.N. 

207. 

(n) Roberto Hayward (1828) 8 C. P. 432 ; 

McSmn Mohan v. Bohra Ram Lai (1934) 


(r) Muskett v. Hill (1839) 5 Bing. (N.C.) 694, 

711. 

(s) Farrence v. Elkington (181 1) 2 Camp. 591. 

(<) Norfolk County Council v. Child (1918) 

2K.B. 805. 

(u) (1898) 22 Bom. 241. • 

(v) Baliaramgiri v. Vasudev (1898) 22 Bom. 

V 348, 353. 

fw>k Clayton w Blakey (1798) 8 Term Rep. 8; 

1 * flmlth, L.C. 13th Ed., p^llflf 
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ease of yearly tenancies a half year’s notice to quit at the end of some year of the tenancy 
has from early times been held to be sufficient (*). In the case of other periodic tenancies 
reasonable notice appears to be notice equal to the length of the period (y), so that a month's 
notice was sufficient to determine a monthly tenancy. 

The section fixes six months for yearly and fifteen days for monthly tenancies created 
by implied demise, and appears to assume that that is the proper notice for all yearly 
and monthly tenancies. The month is reokoned according to the calendar by which the 
tenancy is regulated (z). In the case of leases before the Act, and of yearly tenancies 
not within the section, the Courts have followed the oommon law rule as to reasonable 
notice (a) ; but there is no fixed rule as to what is a reasonable notice (b). The fifteen 
days must be clear days. So that a notice to quit on the 30th Falgun served on the 15th 
Falgun is inadequate (c). But the notice may be in excess of fifteen days at the pleasure 
of the lessor (d). In the case of a monthly tenancy a notice of two months instead of 
fifteen days has been held to be valid ( e ). The notice is given at the peril of him who 
gives it (/), and if it is given for the proper length of time that need not be expressed 
on the face of the notice {g). r 

Date Of expiry Of notice. — The notice must terminate the tenancy at the end of 
the year or month of the period of the lease. It should expire on the last day of that 
period, otherwise it is invalid ( h ). Thus if the tenancy is/d monthly tenancy beginning 
with the first day of each month, a notice by the tenant on the 9th of Juno that he would 
leave in a month’s time is invalid, for although it gave more than 15 days’ notice it did 
' not terminate the tenancy at the end of the tjonth (»). # On the other hand m the case 
of a tenant holding over on the expiry of a yearly tenancy according to the Bengali 
« calendar a notice on the 16th Baisak requiring th* tenant to quit on the 31st Baisak is 
valid (j). This is a rule of English law and has been applied in the Punjab ( k ). If the 
tenancy begins in the middle of the year, yet, if the rent is paid at the end of each calendar 
year, the tenancy will be according to that year and a notice expiring with the end of 
such calendar year will be valid (1). But in a monthly tenancy beginning on the 6tli 
of eaoh month with rent payable on the 5th of the next month a notice to quit given on 
the 30th June for the end of July was invalid as it did not expire on the last day of the 
period of the tenancy (m). 


(x) Right d. Flower v. Darby (1786) 1 Term. 

Eep. 150. 

(y) Doe a . Parry v. HaieU (1794) 1 Bap. 04. 
(«) Haridat v. Upendra (1912) 16 Cal. L.J. 

74, 16 I.C. 037 ; Debendra v. Syama 
Prosanna (1906) 11 Cal. W.N. 1124 ; Raj 
Behari v. Kailas Chandra (1915) 27 Cal. 
L.J. 78, 30 I.C. 887 : Seoti Bibi v. Jagan- 
nath (1020) 18 All. L.J. 854, 57 I.C. 593. 
<a) Sulatu Date v. Jadu Nath Dae (1903) 8 Cal. 
W.N. 774 F.B. ; Haridas v. Upendra 
(1913) 16 Cal. L.J. 74, 16 I.C. 937 ; 
Durga Mohan v. Rakhal Chandra (1001) 
6 Col. W.N. 801 ; Cham Chandra ▼. 
Satya Sebak (1019) 23 Cal. W.N. 641, 51 
I.C. 415 ; Digambar v. Jhari (1899) 26 Cal. 
761 : Ambfbai v. Bhau (1896) 20 Bom. 759; 
Kiekori Mohun v. Nund Kumar (1897) 
24 Cal. 720 ; Bidhumukhi v. KefytUullah 
(1886) 12 Cal. 93 ; Radha Qobind v. Rakhdi 
Dae (1886) 12 Cal. 82; Pandurang v. 
Tedneehwar (1882) 6 Bom. 70 ; Narayan v. 
Kaehi (1882) 6 Bom. 67 ; Protunno 
Coomaree v. Sheikh Button (1878) 8 Cal. 
606; Raiendronath v. Baeeider (1876) 2 
Cal. 146 ; Debendra Nath v. Syama 
Proeanna, supra, 

(b) Of. Kali Kuhen v. Qbkm (1886) 13 Cal. 8. 
<0 Subadieii v. Durga Charon (ltjpl) £8 CaL 118. 
id) Doe d.99orst v. Timothy (1847) 2 Car; A 
Kir. 35r. * 


(4) 




<9 


<J) 

(*) 

(9 


<») 


Secretary of State for India v. Madhu Sudan 
Mukherji (1932) 36 Cal. W.N. 018, 141 
I.C. 833, (’33) A.C, 260. 

Bradley v. Atkineon (1885) 7 All. 800. 

Doe d. Qoret v. Timothy , eupra. 

Shaikh Sona TJllah v. Troylukho Nath (1897) 
2 Cal. W.N. 383 ; Eemangini v. Srigobinda 
(1002) 20 Cal. 203; Mahomedally v. 
Abdulla (1025) 27 Bom. L.B. 102, 04 I.C. 
631, ('25) A.B. 167; Kikabhai v. Kalu 
(1808) 22 Bom. 241 ; Seoti Bibi v. Jagan - 
noth (1020) 18 All. L.J. 854, 57 I.C. 
603 ; Sahtawan v. Mohan Singh (1806) 
A.W.N. 51 ; Deo d . Spicer v. Lea (1809) 
11 Bast 312; Rahmat Ullah v. Md. 
r Hussain (1940) AJL 444, (1940) A.L.J. 
*602, 191 I.C. 223. 

Bijay Chandra v. Howrah Amta Railway 
(1923) 38 Cal. L.J. 177, 72 I.C. 98, (’23) 
A.C. 524: Oaneeh Dae ▼. Jamuna Dae 
(1945) A.P. 385, 24 Pat. 440. 

Qobinda Chandra v. Dwarka Nath (1915) 19 
Cal. W.N 486, 26 I.C. 96% 

Chuni Lai v. Chuni Ltd (1023) 79 I.C. 057, 
(’23) A.L. 650. 

Amnachdla v. Ramiah Naidu (1007) SO Mad. 
100; Ismail Khan Mahomed v. Jaigun 
Bibi (1000) 27 Cal. 570; Doe A Htdemb 
v. Johnson (1806) 6 Esp. 10. 

Benoit National Bank v. JanakkNath (1027) 
54 Cal. 818, 104 I.C. 484, (*27) A.C 725. 
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The date of expiry of a tenancy depends npon the date of its commencement and S» 10ft 
that again depends upon whether the lease is expressed to begin from or on a oertain 
«day. But to avoid this subtlety it has been held in England that a notioe may be given 
-expiring on the anniversary of the commencement of the tenancy (n). This is the effect 
of sec. 110, and the Privy Council have held that when a lease for years com m en cing 
from the first day of a month ends, according to the rule in sec. 110, on the first day of a 
month and the tenant holds over as a monthly tenant, the monthly tenancy expires at mid* 
night on the first of each succeeding month, so that a notice of the 1 st February 1 928, which 
(treated the tenancy as expiring on the 1st March 1928, is valid (o). But where a lease 
for 7 years was expressed to commence from 1318 Bs. and to end by the end of 1324 Bs„ 
it has been held, that the lease ended on the last day of 1324 Bs. and not on the midnight 
of the first day of 1325 Bs. and consequently the holding over as a monthly tenant 
began on the first day of Baisak 1325 Bs. and a notice to quit on the last day of 
Asar was valid (p). A notice one day short of the proper time is invalid (q). A notioe 
"to quit on or before a date, being a date on which the tenancy expires, is a good notioe to 
•quit (r). It bas been explained in Dagger v. Shepherd is) that the effect of such a 
notice is, first, to give the tenant r\otico to determine the tenancy on the date named and, 

•second, to make the tenant an offer to accept a determination of the tenancy on any 
•earlier date of the tenant's choice, on which the tenant should give up possession of the 
premises. # 

t: 

It is usual after mentioning the date of the anniversary of the tenanoy to add in 
the alternative some such general words as “ at the end of the year of the tenancy which 
will expire next after the ?nd of one-lfalf year from the date of the service of this notice.*’ 

Notice by whom and to whom. — Notice to quit may be given by the lessor or bjfethe 
lessee. The lessor inoludes the pereon in whom the legal reversion is vested, t.s., the " 

Jieir, transferee, exeoutor and administrator. The landlord who during the currency of 
a yearly or monthly lease, grants a lease to a third person for a term of year, cannot 
.give notioe to quit after the commencement of such lease for years as his immediate 
reversion is then transferred to the tenant for yeara (t). Notice enures for the benefit 
•of the successor in title of the lessor or lessee giving it (a). Similarly notice must be given 
■to the lessor or to the lessee. The lessor includes the person in whom the reversion is 
vested, and^the lessee includes the legal representative or the assignee of the tenant (v). 

A notice given by a landlord not in his own capacity, but on behalf of somebody else 
is bad (w). So also a notice given by a tenant to his sub-tenant after his own tenanoy 
is terminated (x). 


A landlord cannot give notice to a sub-tenant (y), but a person who comes into 
occupation in place of the tenant will be presumed to be an assign, and notice may be 


(n) Sidebotham y. Holland, (181)5) 1 Q.B.J578, 


(P) 

<9) 


(f) 


L.E. 6, 1933' All. L.J. 423, U 

(•32) A.PC. 279; RahmatMlah v. Md. 

Hussain, suvra. 

Dev Dot Bela y. Abdul Oani (1938) 2 I Cal. 
184, 87 C.L.J. 281, 42 C.W.N. 443, 177 1.(4 
880. 

Susil Chunder Neogy v. BirendraiU Shaw 
1934) 38 OaUW.N. 782, 153 I.C. 6<3, 
*») A.C. 837 ; Bholanath v. Raja Durga 
1907) 12 Cal. W.N. 724 ; Charu Chandra 
Ihose v. Bankina Chandra Sett (1938) 
42 C.W.N. 1115. . yirtljIV . 

l mail Dada v. Bai ZuleUeabax (1944) A.B. 


AOl. 

<«) (1946) 1 A.E.B. 133. • 

40 WordsUy Brewery Co. v. Halford (1903) 


t 


90 L.T. 89 ; Manickam Pillai v. Ratna- 
m mi Nadar (1917) 83 Mad. L.J. 464, 
43 l.C. 210 ; Adolphe Shrager v. Emma 
Price (1907) 12 Cal. W.N. 1059 ; Parbhu 
Ram v. Tekchand (1919) 1 Lah. 241, 68 
l.C. 865. » 

(u) Doe d . EgremorU v. Norwood (1842) 8 Q.B, 
627. 


(v) Rees d. Meats v. Petrol (1830) 4 C. A P. 
230 (notice to widow or deceased tenant). 



594. 


(x) Biraja Sundri v. Mahamaya Sen (1941? A.O. 

399. 

(y) PleUant d. Hayton v. JBenson (1811) 14 

East. 234. m , w 
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given to him (*). Notice may be given by an agent authorized in this behalf. Accord- 
ingly notice to quit may be given by a general agent in charge of an estate (a), the steward 
of a corporation (6), a receiver appointed to reoeive rents and to let (c) r but not by a 
cestui que trust (d), unless he is in management of the estate (e) ; also by an agent having 
special authority but the authority must appear on the face of the notice so that the 
tenant may know that he may safely act upon it (/ ). A notice by an unauthorized agent 
oannot be subsequently ratified (g) as it must be binding when served (h). The Calcutta 
High Court has held that an agent having power to sue in ejectment has power to give 
notioe (»)• 

In the case of joint lessors the rule of English law is that notice by one co-lessor is 
sufficient to determine the tenancy as to all ( j ), and if the lessors are tenants in common, 
notice by' one is valid as to his share (&) ; and notice to quit by one tenant in common 
is valid as to the whole if he is empowered by others as agent or partner ( l ). The English 
rule was followed in the Bombay case of Ebrahim Pir Mahomed v. Cursetji (m) where the 
parties were not Hindus. But whereas the English rule as to joint lessors iB that the lessee 
holds the whole so long aB he and all the lessors shall please, the Hindu rule is that the 
relation created by contract with several joint landlord^ continues until there exists a new 
and complete volition to change it ( n ). Accordingly one of several joint owners whether 
joint tenants or tenants in common cannot determine the tenancy, and notice to quit 
must be given by all (o). But when the tenancy has been determined by a joint notice 
the withdrawal of some of the joint lessors from a suit for possession will not prevent 
the other co-plaintifis from obtaining their shares (p). 

« 

Service Of notice. — Notice to quit may be served (1) personally, or (2) by post, or 
(3) at the residence, or (4) in the last resort by being infixed to the property demised. 

Personal service. — Personal service may be on the agent of the party if duly 
authorized (q), such as an officer of a corporation (r), or the solicitor of the party (s)> 
It it is served on a duly authorized agent it matters not that the agent does not com- 
municate it to the party (t). Service on one joint tenant is Prima facie evidence that 
it has reached the other joint tenant («). In a Calcutta case (v) the Court seemed to 
think that the express provisions of this section superseded this presumption and that 


<*) 

(a) 

(b) 

(ti 

( 4 ) 

<«) 

(A 

(9) 


(h) 

«) 

C$) 

•IS 


Doe d. Morris v. Williams (1826) 6 B. 
& C. 41. 


Dcs d. Manvers (Earl) v. Mizam (1837) 2 
Mood. & B. 66. 


Doe d. Birmingham Canal Co . v. Bold (1847) 
11 Q.B. 127. 

Wilkinson v. Colley (1771) 6 Burr. 2694. 
Boston v. Penny (1892) 67 L.T. 290 : Start 
v. Fenner (1912) 2 Ch. 604 ; Farrow 
v. Orttawall (1938) Ch. 480. 


Jones v. Phipps (1868) 8 Q.B. 667, 673. 
Jones v. Phipps, supra; Bhagwana v. Shib 
Sametri (1926) 78 I.C. 661, ('25) A.A. 199. 
Doe d. Luster v. Gddwin (1841) 2 Q.B. 148. 
See illustration (b) to a. 200 of the Indian 
Contract Act and Right Fisher v. Cutbell 
<1804) 6 East. 411. 

Jones v. Phipps , supra. 

Bodordoja v. Ajijuddin (1930) 57 Cal. 10, 
120 I.C. 455, (’29) A.C. 651. 

Doe d. Aslin v. Summerset (1889) 1 B. & Ad. 
185 ; Doe d. Kindersley v. Hughes (1840) 
7M.&W. 139, 141. 

Cutting v. Derby (1776) 2 Wm. Bl. 1075; 
Doe d. Robertson v. Gardiner (1852) 12 
C B 819. 

*Doed. Elliot v. Hulme (1828) 2 Man. 6 By. 
(K.B.) 438. 

(1887) 11 Bom. 844. _ . _ 

W ect & BuhHf , 4th Ed., p. 567, note (/). 


(o) 


iP) 

(9) 

(r) 

(•) 

«) 

<«) 


<») 


Gopal Ram Mohuri v. Dhakeshwar (1908) 
36 Cal. 807 ; Gholam Mohiuddin v. 
Khairan (1904) 31 Cal. 786 ; Radha 
Proshad v. Bsuf (1881) 7 Cal. 414 ; Balaji 
v. Gopal (1879) 3 Bom. 23 ; Yagha v. 
Manual (1935) 37 Bom. L.B. 249, 166 
I.C. 898, (’35) A.B. 262. 

Dwarka Rath v. Kali Chunder (1886) 13 
Cal. 75 ; Sri Raja Simhadri v. Prattipati 
(1906) 29 Mad. 29, 34 ; Jerman Gomez 
v. Ram Kumar Kaibarta (1934) 68 Cal. 
L.J. 133, 149 I.C. 559, (’34) A.C. 127. 
Tanham v. Nicholson (1872) L.B. 5 H.L. 
561 ; Doe d. Prior v. Ongley (1850) 10 
C.B. 25; 


Doe d. Carlisle v. Woodman (1807) 8 East. 
228. r. 


Bho^abhai v. Hayem Samuel (1898) 22 Bom. 


Tanham v. Nicholson, supra ; Harihar 
Banerji v. Ramsashi Roy (1919) 46 Cal. 
458, 45 I.A. 222, 48 I.C. 277. 

Doe d. Macartney Crick (18Q*) 5 Esp. 
196 ; Doe d. Bradford v. Watkins (1806) 
7 East. 551 ; Rajoni Bibi v. Hafisonnissa 
(1900) 4 Cal. W.N. 572; Harihar Banerji 
v. Ramsashi Roy, supra. 

Bejoy Chand v. Kali Prasama 
Cal. Wj. 620, 623, 87 I.C. 

A.C. 75® 


^ 08 ^(’ 2 t; 



NOTICE TO QUIT. 


655 


it is necessary in order to bind even a joint tenant that the notioe must be addressed S* 198 
to and served on him in one of the ways mentioned in the second clause of that section.’* 

But this was dissented from in a later case (to), following a diotum of the Judicial 
Committee in Harihar Banerji v. Ramsashi Roy (*). 

Service by post. Service by post is a form of personal servioe which Is expressly 
authorized by the amendment made by Act 20 of 1929. The posting in duo course of a 
letter raises a presumption that it has reached the addressee — sec. 114 illustration (f) 
of the Indian Evidence Act. Accordingly the posting of a notice to quit raises a pre- 
sumption of service. This was so held in cases (?/) before the amendment of the section* 

Section 27 of the General Clauses Act 10 of 1897 enacts that, unless the contrary is proved 
service shall be deemed to have been effected by properly addressing, preparing and 
posting by registered post a letter containing the notice. Service may also bo proved 
by proof of posting and the production in Court of the envelope with the endorsement 
of the postal officer stating the refusal of the addressee to receive the letter (z). If the 
letter has been delivered it matters not that the postal receipt is signed by some person 
other than the addressee (a). In ^.n Allahabad case (b) notice was sent by post and left 
at the defendant’s shop which was the subject of the demise, but not at bis residence. 

This was not a valid service, for the letter did not reach the addressee. Publication of 
a notice in a local newspaper is not sufficient service (c). 

* # 

Service at residence. — Service at residence is effected by delivery to a servant or 

a member of the other party’s family. Under the section such service is equivalent to 
service on the party hijnself. Th<^ words ** or to one of his family or servants at 
his residence” provide an alternative mode of service, and not one available only if 
personal service is impossible (d). * This is a departure from the English law according to j 
which the presumption of agency or the presumption that the notice has reached the party 
jnay be rebutted (c). Merely leaving notice at the tenant’s residence without delivery to 
his wife or servant is not sufficient (/) ; nor delivery to the wife at a place where she did 
not reside with her husband ( g ). 


Affixing to the property. — This is the last resort if the other modes of service fail 
and this form of service is invalid if personal service or service at the residence is not 
shown to have been impossible ( h ). There is no corresponding provision in English 
law, and by that law service is impossible if the tenant has disappeared (i). 


Special legislation. — The effect of this section as of sec. 108 (q) and section 111 
has been for all practical purposes superseded by special legislation in certain places to 
give protection to tenants against enhancement of rent and eviction — see note infra 
4 ‘Emergency Legislation ” under section 108 clause, (q). 


(w) 

(*) 

(V) 


Bodordoja v. Ajijuddin (1930) 57 Cal. 10, 20 , 
I.C. 455, (’29) A.C. 051. 

(1919) 46 Cal. 458, 45 I.A. 222, 48 I.C. 277, 
(’18) A.PC. 102. 


fogendro v. Dwarka Nath (18880 15 Cal. 681 ; 
Lootf Ali Meah v. Pearee Mohun Ro>f 
(1871) 16 W.K. 223 ; liajoni Bibt v. 
Hafisonnitta (1900) 4 Cal. W.N. *72: 
Ismail Khan v. Kali Krithna (1902) % 
Cal. W.N. 134, 137; Subadini v. Duryu 
Charan (19011 28 Cal. 118 ; Gobirula 
Chandra v. J dwarka Nath (1914) 20 Cal. 
L.J. 455, 26 I.C. 962 ; Harihar Banerji 
v. Ramsashi Roy, supra. 


<*) Jogendro v. Dwarka Nath , supra ; Burg a 
Nath v. Rajendra Naratn (1 913) 17 Cal. , 
W.N. 1073, 20 I.C. 363 ; y. 

Kishore (1919) 23 Cal. W«N. 319, 54 I.C. *. « 

(a) Harihar Banerji ▼. Ramsashi Roy, supra . 


Gokul Chand v. Shib (1912) 9 All. L.J. 674, 
13 I.C. 59. 9 

Chandmal v. Bachraj (1883) 7 Bom. 474. 


Kedar Nath v. Madhu Sudan (1923) 37 Cal. 
L.J. 478, 480, 75 J^C. 106, (’23) A.C. 682. 


Doe d. Neville v. Dunbar (1826) Moors A 
H. 10; Biddy v. Kennedy JIS71) L.&.9 
H. L, 134 ; Tanham v. Nicholson (1872) 
L.E. 5 H.L. 561. 


{/) 

(?) 

<*) 


)oe d. liuros v. Lucas (1804) 5 Esp. 158; 
Alford v, Vickery (1842) Car. A M. 260* ). 


Roe d . Blair v. Street (1834) 2 Ad. A El. 

Biseswar Boy v. Pitambemath (1919) vllr 
I.C. 44. 

C. F . Seaward v. Drew (9898) 67 L J. (Q.BJ* 
322. . * * • ' 
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S.167 107 . A lease of immoveable property from year to year,. 

Leu* how made or f° r an y tenn exceeding one year, or 
reserving a yearly rent, can be made only 
by a registered instrument. 

All other leases of immoveable property may be made- 
either by a registered instrument or by oral agreement- 
accompanied by delivery of possession. 

i 

Where a lease of immoveable property is made by a registered 
instrument, such instrument or, where there are more instruments 
than one, each such instrument shall be executed by both the lessor 
"and the lessee : 

t 

Provided that the Provincial Government may, from 
time to time, by notification in the official Gazette, direct 
jfhat leases of immoveable property, other thalb. leases from year 
to year, or for any term exceeding one year, or reserving a yearly 
rent, or any class of such leases may be made by unregistered 
instrument or by oral agreement without delivery of possession. 

***** Amendments. — The seoond paragraph of the section was substituted for the original 

by the Amending Act 6 of 1904. The original paragraph was — “All other leases of im- 
moveable property may be made either by instrument or by oral agreement.” That 
Act which made registration compulsory came into effect on the 11th March, 1904. 


The third paragraph is new and was inserted by the Amending Act 20 of 1929. 

The proviso was added by the Amending Act 6 of 1904 in consequence of a Madras 
decision (j) that the leases referred to in the proviso were compulsorily registrable in 
spite of a Government Notification issued under the proviso to section 17 (1) (d) of the 
Registration Act. 

Creation Of leases. — The section elects the mode in which leases may be made' 
and for that purpose divides them into two classes — 

A. — Leases from year to year, 

• Leases for a term exceeding a year, 

Leases reserving a yearly rent. 

Permanent Leases (k), * 

B. — Other leases, generally from month to month or for a term of a year 

or less than a year. 

Leases in olass A can only be made by registered instrument. Ldhses in clafs B may 
he made either by registered instrument or by oral agreement accompanied by delivery 
Of possession. 

Vmrananda v. Miyakan (1898) 21 Mad. 109. i (1944) A.P. 30 see also Mokun Zaj v. 

* v “ t 1 Omda 'Singh (1948) A.L. 127, (1944) 

(ft) Dorbari Lafrr. qmigmnj Coal Anociation T Lah. 69B, 46 P.L.R. 274, 208 1.C. 22 (F.B., 
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Th* Rflgiitiatioa Aoto of 1877 and 1908 make the eame diviuon, the registration Si 167' 
of leeaee in class A being compulsory— sec. 17 (1) (d)— and the registration of leases in 
class B being optional. 

Reserving & yearly rent. — The reservation of a yearly rent cremates a presumption 
that the lease is from year to year ; but this presumption may be rebutted having 
regard to the other parts of the instrument ( l ). As the sections both of this Aot and of the 
Registration Aot refer to leases from year to year as well as to leases reserving a yearly 
rent it would appear that registration is necessary whenever the rent is resorved yearly (m). 

But it has been held that the expression “reserving a yearly rent ’ * refers to a lease 
whioh on its proper construction is a lease from year to year (n). 

Oral agreement accompanied by delivery of possession.— if possession is 

given an oral lease for a year is valid (o). An oral agreement of lease accompanied by 
delivery of possession, if for more than one year is valid, by delivery of possession, 
for the first year, and thereafter the lessee continuing in possession with the assent of the 
lessor becomes a tenant by holding over under sec. 1 10 of this Act (/>). When a lease is 
made by oral agreement accompanied by delivery of possesion no estate passes until 
the lessee enters into possession. In English law a lessee before he enters has no estate 
but only an interest in the term which is called an intense, termini. This interest 
enabled him to sue the lessor for possession or to maintain a suit for ejectment but not 
for trespass. This rule was applied in a case where the assignee of a term was held 
entitled to give notice to quit to a monthly tenant of the original lessor (</). This he 
wab entitled to do under sec. ^109 but thef judgment proceeds on the ground that although 
he had not entered he had an in ter esse termini. The doctrine of interest*, termini haa 
been abolished as from the 1st Jumfery, 1926, by sec. J49 of the Law of Property Act? 

1925. Terms in England now take effect without actual entry ; and this is the same 
in India where leases have been made by registered instrument or where the necessity 
for delivery of possession has been dispensed with by notification (r). 'The delivery of 
possession need not be physical. Constructive delivery is sufficient (*). Where an oral 
lease accompanied by the delivery of possession is established, a rent deed can be used 
to support the terms of the lease (<). 

Consequences Of non-registration. — A lease is void if unregistered in oases 
where registration is compulsory under this section. In Ari/J v. Jadunaih (u) the Privy 
Council held that if registration of a lease is compulsory' under sec. 107 the lease oan only 
$i>e made by registered instrument, and if not so made is void altogether. See note Ariff 
v. Jadunaih under sec. 53A. To the same effect are the un demoted cases ( v ). But 


(l) Sheikh AJcloo v. Sheikh Emaman (1017) 

44 Cal. 403, 33 l.C. 800 ; Surat Chandra 
v. Jadab Chandra (1917) 44 Cai. 2H t 37 
I.C. 056 ; Durgi v. Oobordhan llo*e (1915) 
10 Cal. W.N. 625. 24 l.C. 183 ; Qobirula 
Chandra v. Dwark a Nath (1014) 20 Cal. 
L.J. 456, 20 I.C. 002 ; Wilkinson v. Hall 
(1037) 3 B'ng. (N.C.) 308; Atherstone 
v. Bostoek (I T) 2 Man. A Go 511. 

(m) V Thin Sin . Kokye (1041) A. It. 117: 

Adinath BhaUacharjee v. Krishna Chunder 
(1043) A.C. 474, (1043) 1 Cal. 34, 47 C. W .N . 
127, 200 I.C. 279 ; Udaya Pratap v. 
Qouroehundra Dyani (1037) A.M. 6^6. 

(n) Jivraj -Copal v, Atmaram (1800) 14 Bom. 

810 ; JKhuda BakKsh v. Sheo Dm (1880) 
8 A1L405. 

( 0 ) AJakan v. A. R. A. Arumugam (1033) 146 
, I.C. 040, ('33VA.B. 262. j 
iP) Alauddin Alma v. Aziz Ahmad (1034) i48 
1X3. 684, (’34) A.P. 369 affirming 144 
LC. 788, (*83) A.P. Mb : Mohammad 
Mosm v. Jaganund Singh 01013) 20 i.< . 
* 715. 


('/> 

<X) 

| 

I 

; «) 
:« (u) 
i (v) 


Adolphe Strug tr v. Emma Price (1907) 12 
Oil. W.N. 1051). 

Met. Razia Begum v. Shaikh Muhammad 
Daud (1027) 6 Fat. 04, 00 l.C. 558, (*26)* 
A.P. 508. 


Mohan Lai v. Genda Singh (1943) A.L. 127, 
(1043 Lah. 695, 45 P.L.H. 274, 208 l.C. 
22 . * 

Taj Din v. Abdul RaMm (1030) A.L. 423, 
41 P.L.K. 498. 


(1031) 68 l.A. 91, 58 Cal. 1235, 131 1.0. 702, 
(*3I) A. VC. 79. 


Pailal Chandra Sadu Khan v. Debendra Noth 
Deg (1932) 37 Cal. W.N. 473, 58 Cal. L.J. 

325, 145 LC. 802, (*33) A.C. 012: Mopw 
appa v. Ramaswami Oramani (1034) 67 
Mad. 760, 67 Mad. LJ. 54, 152 1.0. 638, % 
(*34) A.M. 418 ; Ram Ranbijaya v. Asm* * 
jiwan Ram (1042) 200 l.C. 760. <1942> # ‘ 
A.P* 307 ; Ramjiwan *v, ML Mahatani ~ 
(1930) A.N. 205; DorbdK Lai v. Rani 
Qunj Civil Association ^1944) A.P. SO. # 
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if the tenant ia In possession under an unregistered lease and the landlord recognizes his 
right by acceptance of rent, there is a presumption of a lease under sec. 106, and a notice 
to quit before eviction is necessary. But though the unregistered lease is void as a 
lease the person in possession under such a document may put it in evidence to protect 
his possession under sec. 53A (w). In the undemoted case it was held that though 
an unregistered lease is void as a permanent lease, it oan be deemed to be a monthly 
lease terminable by 15 days' notice ( x ) but in another case it was regarded as a 
license (y). 

Possession under a valid agreement of lease.— it was at one time supposed 
that if the lessee has taken possession under a valid agreement of lease and no formal lease 
is executed he has the same rights as if the lease had been executed provided specific 
performance of the agreement oan be obtained. But since the application of the equity 
in Walsh v. Lonsdale in India has been negatived by the Privy Council these cases are 
obsolete. See note under sec. 53A. “ Indian cases applying Walsh v. Lonsdale are no 
longer law”. If the lessor seeks to evict the lessee, the latter may apply for a stay of 
the suit and himself sue for specific performance gf the agreement to lease. If the suit 
for specific performance is time barred, the Court cannot enforce the agreement. But 
if the agreement is in writing the lessee may defend his possession under sec. 53A (z). 
An oral agreement to lease accompanied by delivery of possession is valid as a lease for 
one year (a) and if the lessee continues in possession with the assent of the landlord he 
becomes a tenant by holding over (6). In order, however, that sec. 53 A should apply, 
the contract in writing must be proved by primary or secondary evidence. The terms 
of such contract must be determined by the contract itself and not from what purports 
to be its quotation in another document (c). ^ 

By both the lessor and the lessee. — The third paragraph of the section was 
inserted by the amending Act of 1929. A lease must now be exeouted by both parties, 
for it contains covenants by both. The effect of this amendment is to settle a conflict 
of decisions as to whether a rent note signed by the lessee alone was a lease. These cases 
are cited in the note under seo. 105 under the heading “Rent notes.” An instrument 
signed by the lessor alone or by the lessee alone would now operate as an agreement to 
lease or a rent note. Where a patta is exeouted by the landlord alone and a kabuliat 
is executed by the tenant alone, the two documents read together do npt amount to a 
valid lease. If, however, the tenant is put in possession he can take the benefit 
of sec. 53A (d). 

Decree or order. — The relationship of landlord and tenant may be created by 
decree or order of a Court. A decree r opera ting to create a lease is not exempt from 
registration. See note “Decree operating to create a lease” in Mulla's Registration 
Act, 3rd Ed., p. 88. 

r Crown grants. — Sec. 2 of the Crown Grants Act 15 of 1895 excludes Crown grants 
from the operation of the Transfer of Property Act. This section therefore does not 
apply to a lease of Crown lands granted by the Secretary of State, and the question of 
the registration ofsuch a lease is governed by sec. 90 of the Registration Act (e). 


(to) Chandulal v. Keshavlal (1036) A.B. 246,,! 
88 Bom. L.R. 486, 163 I.C. 679. 

(x) See Darbari Lai v. Rani Gan} Coal 

Association, tuvra, 

(y) Anand Sarup v. Tanjab Satan (1048) A.A. 

270. 

(t) Eadu Maharana v. Ramduktl Ghoth (1044) 
e A.P. 36. 

<a) Alalcan v. A. JR. A. Arumugam (1038) 
146 1.C. 640, (’33) A.B. 262. 

<fr) Alauddinlhmed v. ' 


Axis Ahmad (1084) Ufi 

.C. 6A..C84) A.P. 860 affirming 144 
:.C. 788, v83) A.P. 486; Mohammad 


Motta v. Jaganund Singh (1918) 20 
I.C. 716. 

(c) Uormueji Jamthedji v. ManeJdal Mamukhlal 

(1944) A.B. 106. e 

(d) Eadu Maharana v. Bamdulal Ghoth (1044) 

A.P. 35. 


» Secretary of State v. NistflHni Amnio MdUr 
(1027) 6 Pat. 446, 104 I.C. 200, 

A.P. 810; KaUingal v. Secretary v &*** 
<192$ 48 Mad. 68 I.C. 846. ffisMnUnj; 
from Munthi Lai v. The Notified Aw 
BararU (1014) 86 An. 176, 22 I.C. 083. 



EIGHTS AND LIABILITIES OF THE LESSEE. (W9 

Punjab. Leases in the Punjab where the Aot is not in foroe may be made by oral 
agreement and the exeoution of a deed in writing is not necessary (f). 

Proviso.— Under the power conferred by the proviso some local governments have 
issued notifications enabling leases other than leases from year to year, or for a term 
exceeding one year, or reserving a yearly rent, to be made (as in the Bombay presi- 
dency) by unregistered instrument, or (as in Sind) orally. For notifications by the 
Local Governments see different local rules and orders. 

Extent.— This section does not apply to territories excluded from the operation of 
the Registration Aot see sec. 1. The section has been extended to cantonments by 
sec. 287 of the Cantonments Aot 2 of 1924. 

108. In the absence of a contract or local usage to the 
contrary, the lessor and the lessee 
iMS?Mdiwe“ aWUtles of of immoveable property, as against one 
another, respectively, possess the rights 
and are subject to the liabilities mentioned in the rules next 
following, or such of them as are applicable to the property 
leased: — , 

l 

A. — Rights and Liabilities of the Lessor . 

(a) The lessor is bound to disclose to the lessee any 
material defect in the property, with reference to its intended 
use, of which the former *is and the latter is not aware, and* 
which the latter could not with ordinary care discover [pp. 662- 
668 ) : 

(b) the lessor is bound, on the lessee’s request to put 
him in possession of the property [pp. 664-665 ) : 

(c) thg lessor shall be deemed to contract with the lessee 
that, if the latter pays the rent reserved by the lease and 
performs the contracts binding on the lessee, he may hold 
the property during the time limited by the lease without 
interruption [pp. 665-670). 

The benefit of such contract shall be annexed to and go 
with the lessee’s interest as such, and may be enforced by every* 
person in whom that interest is for the whole or any part thereof 
from time to time vested [p. 670). • 

B. — Rights and Liabilities of the Lessee. 

(d) If during the continuance of the lease any accession 
is made* to the property, such accession (subject to the law 
relating to alluvion for the time being in force) shall be deemed 
to ^ comprised in the lease [pp. 671-672 : 

4 (/) Sunder _ Singh v. Ram Satan Dai (1932) U ’ah. 137, 142 I.C. 754, *'36) A.L. 61. # 
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S. I68 • (e) if by fire, tempest or flood, or violence of an army 

or of a mob or other irresistible force, any material part of the 
property be wholly destroyed or rendered substantially and 
permanently unfit for the purposes for which it was let, the 
lease shall, at the option of the lessee, be void [pp. 672-673 ] : 

Provided that, if the injury be occasioned by the wrongful 
act or default of the lessee, he shall not be entitled to avail 
himself of the benefit of this provision [pp. 672-673 ] : 

(f) if the lessor neglects to make, within a reasonable 
time after notice, any repairs which he is bound to make to the 
property, the lessee may make the same himself, and deduct 
the expense of such repairs with ^interest from the rent, or 
otherwise recover it*from the lessor [pp. 673-675] : 

(g) if the lessor neglects to make any payment which he 
• is bound to make, and which, if not mad! by him, is recover- 
able from the lessee or against the property, the lessee may 
make such payment himself, and* deduct.it with interest from 
the rent, or otherwise recover it fropi the lessor [p. 675 ] : 

$ (h) the lessee may iven after the determination of the lease 

remove, at any time whilst he is in possession of the property 
leased but not afterwards all things which he has attached to the 
earth : provided he leaves the property in the state in which 
he received it [pp. 675-677] : 

(i) when a lease of uncertain duration determines by 
any means except the fault of the lessee, he or his legal repre- 
sentative is entitled to all the crops planted or sown by the 
lessee and growing upon the property when the lease determines, 
and to free ingress and egress to gather and carry them 
{pp.677-678] : 

(j) the lessee may transfer absolutely or by way of 

mortgage or sub-lease the whole or pny part of his interest 
in the property, and any transferee of such interest or part 
may again transfer it. The lessee shall not, by reason only of 
such transfer, cease to be subject to any of the liabilities 
attaching to the lease [pp. 678-687] : * 

* nothing in this clause shall be deemed ter authorize a 
tenant having an untransferable right of occupancy, the farmer 
of an estate in respect of whiefi default has been made in paying 
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revenue, or the lessee of an estate under the management of a S. 166 
Court of Wards, to assign his interest as such t enan t, farmer 
or lessee [p. 657] : 

(k) the lessee is bound to disclose to the lessor any fact 
ns to the nature or extent of the interest ■which the lessee is 
about to take, of which the lessee is, and the lessor is not, * 
aware, and which materially increases the value of such interest 

tp. 687 ] : 

(l) the lessee is bound to pay or tender, at the proper 
time and place, the premium or rent to the lessor or his agent 
in this behalf [pp. 687-694 ] ; 

(m) the lessee is bound to keep, and on the termination of 
the lease to restore, the property in as good condition as it was 
in at the time wfien he was put in possession, subject only to 
the changes caused by reasonable wear and tear or irresistible 
force, and to allow the lessor and his agents, at all reasonable 
times during the term, to enter upon the property and inspect 
the condition thereof tmd give or leave notice of any detect},, 
in such condition ; and, when such defect lias been caused 

• by any act or default on the part of the lessee, his servants or 
agents, he is bound to make it good within three months 
after such notice has been given or left [pp. 694-698] : 

(n) if the lessee becomes aware of any proceeding to 
recover* the property or any part thereof, or of any encroach- 
ment made upon, or any interference with, the lessor s rights 
concerning such property, he is bound to give, with reasonable 
■diligence, notice thereof to the lessor [pp. 698-699 ] : 

(o) the lessee may use the property and its products 
‘(if any) as a person of ordinary prudence would use tbpm 
if they were his own ; but he must not use, or permit another 
to use, the property ^for a purpose other than that for which 
it was leased, or fell or sell timber, pull down or damage build- 
ings belonging to the lessor, or work mines or quarries not open 
when the lease was granted, or commit any other act which is. 
destructive or permanently injurious thereto [pp- 699 -7 01 ] . 

(p) hft mus t not, without the lessor s consent, erect oft the 

property any permanent structure, except for agricultural 
purposes [p. 701 } : , " • 
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S.1Q8 («j (4) on the deterpomatjon of the lease, the lessee is bound to 

put the lessor into possession of the property \jyp. 701-702]. 

Amendment.— In clause (h) the words <( even after the determination of the lease ” 
were inserted by the amending Act 20 of 1929. The words “ whilst he is in possession 
of the property leased but not afterwards ” were substituted by the same Act for the 
words “ during the continuance of the lease.’* In clause (o) the words “ or sell” and 
the words “ belonging to the lessor ” were inserted by the same Act. 

Rights and liabilities. — The rights and Labilities of the lessor and lessee are 
determined (1) by contract, (2) by local usage, and (3) by this section. 

Contract. — These are the covenants expressed in the lease. An express covenant 
always overrides an imphed covenant, i.e., the covenants imphed by this seotion (g). 
Thus the covenant for quiet enjoyment under clause (c) may be excluded by contract 
to the contrary. In a Calcutta case ( h ) there was an express covenant not to claim com- 
pensation for dispossession of any kind. This was vali^, but did not relieve the lessor of 
his duty under clause (b) to puff* the lessee in possession. 

Local usage. — A usage may still be in the course of growth and it may require 
ewdence for its support in each case, but in the result it is enougMf it appear to be so well 
known and acquiesoed in that it may reasonably be presumed to have been an ingredient 
imported by the parties into their contract (t). It need not be immemorial or universal 
if it is the prevalent usage in the neighbourhood where the land Kes (j). When a usage is 
proved it overrides the covenants implied by this section, and even express contracts 
^are construed as subject to it. 


Tills section. — This section, as said by Coutts Trotter, J., sets out in a convenient « 
form the imphed covenants usually subsisting in a lease (k). Nearly all the clauses were 
said by Rankin, C.J., to be expressions of well settled principles familiar to the law of 
England (l). The section haB no application to a tenancy at will, for a tenancy at will 
is not a lease as defined in the Act (m). 


Clause (a)— Lessor’s duty Of disclosure. — This clause adopts the principle applied 
in the case of bailments by seo. 150 of the Indian Contract Act. The lessor is bound 
to disclose material defects with reference to the intended use of the property but is not 
responsible for a defect of which he is himself unaware, or which the lessee is aware or could' 
with ordinary care discover. The duty of disclosure is therefore limited to latent defects 
of which the lessor is aware. If the defect is patent there is no duty and no occasion for 
disclosure. Therefore here as in England there is no law against the letting of a tumble 
down house (ft), though this was doubted by RLemp, J., in a Bombay case (o). In English 
law\Jiere is an imphed covenant of fitness on the letting of a furnished house (p) but 
not in the letting of an unfurnished house ( q ). An English decision has even held, in the 


(g) Line v. Stephensona( 1838) 6 Bine. (N. C.) 

188 ; Clayton v. Leech (1889) 41 Ch. D. 
108, 107 C.A. 

(h) Ahtmadar Rahaman v. Jaminiranjan 

(1980) 57 Cal. 114, 125 I.C. 607, (’SO) A.C. 

(4) v. Manickchund (1850) 7 M.I.A. 

(j) legTr. Beuritt (1808) i East 164. 

(k) Secretary of Stale v. Venkayya (1017) 40 

Mad. 910, 918, 85 I.C. 254. 

(l) Indu Bhutan v. Chowdhury Moazam AH 

(1929) 88 CaL W.N. 106, 110, 117 *.C. 888, 
(•29) A.C. 27%. c * 


(m) Ram Kilhun v. Bibi Sohila (1988) 145 I.C. 

567, (*38) A.P. 561. 

(n) Robbine v. Jones (1863) 15 C.B. (N.8.) 221 ; 
• Cavalier v. Pope (1906) A.C. 428 ; Lane 

v. Cox (1897) 1 Q. B. 415. 

(o) Lakhmichand v. Ratanbai (1927) 51 Bom. 

274, 299, 101 I.C. 210, (*27) A.B.JL15. 

(p) Smith v. marrable (1843) 11 M. s W. 5, 

followed in Sutton v. Temple (1848) 12 
M. & ‘W. 52; Wilton v. Finch Ration 
(1877) 2 Ex. D. 336. • 

(?) Chappel v. Gregory (1864) 84 Beav. 250; 

Hart v. Windsor (1843) 12 M. & W. 68. 
• But see « Bunn v. Harrison (1886) 3 
T. L. B. 146, 
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lessor’s doty op disclosure. 

case of an unfurnished house, that the landlord, in the absence of an express contract, is 
not liable to the tenant for defects in the house rendering it dangerous or unfit for occupa- 
tion. even if he has brought about the defect himself or is aware of its existence (r). In 
England an implied covenant of fitness for human habitation and an undertaking to keep 
it so have since been imposed by the Housing Act 1 936 (26 Geo. 6 & Edw. 8, C. 51 ) on the 
letting of certain classes of houses. Under this Act it has been hold that the jamming of 
a bedroom window so that it could not be moved without danger impaired the ventilation 
of the room and that in the case of a .small house this impaired with its ordinary use so as 
to involve a breach of the implied covenant (,s). There in no such enactment in India and 
the duty of disclosure under clause (a) does not, it is submitted amount to an implied 
covenant of fitness. 

Consequences Of breach.- — Breach of the duty of disclosure involves the 
consequence that before execution of the deed of lease the agreement of lease is voidable 
for fraud or misrepresentation. After tin* lease is executed it may bo set aside for fraud, 
but not on the ground of innocei&i misrepresentation (/). 

• 

On this point there have been only two cases in India and they wore both decided 
before the Act. In oi?n the landlord was held liable for leasing a thatched cottage, the 
chimney of which was covered by the thatch so that the cottage was burnt when a fire was 
lighted (u). This was on the ground of an implied covenant of fitness, but no reference 
was made to the English authorities In the other ( v ) the roof fell in because the beams 
were rotten. The Court said that the owner was under an implied obligation to let it in 
a secure and habitable oonditioA, but cited no authority. • 


Lessor’s title. — The sub-section refers to the nature and condition of the property 
•demised and not to a defect in the lessor's title {w). In Jyoliprasad Sing Deo v. H. V . 
Low <Sa Co . (x) Rankin, C.J., commented on the absence in see. 108 of an implied covenant 
for title corresponding to sec. 55 (1 ) (a) in the case of sales, and the omission of any clauses 
corresponding to sec. 65 (1) (b) and sec. 55 (1) (o), and concluded that the intending lessee 
had no right to call for title, and that if he claimed to rescind the contract of lease it 
was for hifh to show that the title was bad. In appeal from the same case their Lordships 
of the Privy Council observed that the rights arid liabilities of lessor and lessee contrast 
markedly with the rights and liabilities of buyer and seller particularly in the matter of 
requirements as to title which the seller must satisfy (y). But in the case cited Rankin, 
C.J., Baid that though the incidents of the two different types of transfer were different 
as regards the obligation to give disclosure and to furnish proof thereof, yet the lessor is 
under the same obligation to give a good title as the seller. Section 25 j of the Specific 
Relief Act makes no distinction between a contract of selling and a contract of laying, 
for “ a person who agrees to let land, agrees to grant a valid lease ” (*). It has therefore 
been said that a lease implies a covenant for title (®), but limited in duration to the interest 
of the lessor (6). * • 
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00 
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Davies v. Fools (1940) 1 K.B. 116. # 
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Ooyle v. Ross ds Wife (1875) P. B. 33. 
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(1913) 17 Cal. W. N. 9S0, 19 1.0. tilo. * 


(1980) 67 Cal. 1189, 128 I.C. 321, ('30) 
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//. V. Low A Co. IM. v. Jyoliprasad Sing 
(1931) 58 I.A. 392, 59 Cal. 699, 36 Oaf 
W.N. 1246, 54 Cal. L.J. 366, 83 Bom« 
L.H. 1544, 61 Mad. L.J. 690, 1981 All. 
L.J. 1112, 135 I.C. 632, (*31) A.PC, 999. 

Strunks v. St. John (1867) L.R. 2 C.P. $76. 


Burnett v. Lynch (1826) 5 B. A C. ^9, 609 ; 
Line v. Stephenson (1838) 6 Blag. (N.C.) 
183 ; Markham v. Paget (1908) LCh. 697 ; 

# Vinayakrao v. Bhondu (1942) Hag. 849, 

# 202 I.C. 9, (1942) £.N. 103. 

Baynes ds Co. t. •Lloyd dt Sons (1896) 2 
Q. B. 610 C\A. * 
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ClaUBe (b)— Duty to give possession. — The lessor's implied covenant for title 
imports a duty to give possession. After possession is given it is protected by the cove* 
nant for quiet enjoyment in clause (c). 

By granting a lease the lessor undertakes to put the lessee in possession, and it 
matters not that the lessor has not possession himself. He who lets agrees to give 
possession and not merely to give the chance of a law suit (c). An express oovenant 
excluding the implied oovenant for quiet enjoyment will not relieve the lessor of hie 
duty to give possession (d). 

The lessor is not liable unless the lessee makes a request (e), and the lessor is not 
obliged to put an unwilling and recalcitrant lessee into possession (/). 

If the land is in the possession of a third person, possession is given by his attorning 
to the lessee (g). 


If the lessor fails to give possession, the lessee can maintain a suit on his lease for 
possession against the lessor and against any third perron who may be in possession (A). 
The lessee may also sue the lessor Tor damages (i) ; and if the lease is registered, limitation 
will be six years under Art. 116 (j). The onus is on the lessor to prove that he has dis- 
charged his obligation to put the lessee into possession ( k ). But if the lessee has already 
piftd rent under the leaBe, the onus of proving that ho has not got possession is on him (l). 

The lessor is not entitled to rent unless and until he has fulfilled his obligation to put 
the lessee in possession of the land leased to him (m). 1 As regards^the lessor's right to rent r 
if he did not put the lessee in possession of the whole of the leased land the decisions were 
■sot uhiform. In Borne oases it had been held that if the lessor put the lessee in possession 
of only a portion of the property leased, the lessee would be entitled to a suspension of the 
whole rent, and in other cases to a reduction or abatement of rent. If the rent was an t 
entire rent, that is, a lump rent for the whole land treated as an indivisible subject, the whole 
rent would be suspended until the lessee was put into possession of the whole (n). But if the 
land was let at a separate rent, i.e., at so much per acre or per bhiga, the lessor was held 
entitled to an apportionment, and the lessee must pay a reduced or abated rent for the 
portion of which he has possession (o). Again, even if the rent was an entire rent, the lessee 
was only entitled to an abatement of rent if he knew at the beginning of the tenancy that 
part of the land was in the possession of another and that the lessor would not be able to 


(c) Coe v. Clay (1829) 5 Bing. 440 ; Wallis v. 

Hands (1893) 2 Ch. 76 ; Smart v. Jones 
(1864) 15 C. B. (JN. S.) 717 ; Zamindar 
of Vizianagram v. Behara Suryanaraydna 
(1902) 25 Mad. 587, 596 ; Secretary of State 
v. Venkayya (1917) 40 Mad. 910, 914, 
35 1. C. 254 ; Kandasami JHllai v. Rama- 
sami Mannadi (1919) 42 Mad. 203, 216, 
a 61 l.G. 607 ; Abdul Karim v. Up er 
India Bank (1918) P.R. 19, 40 l.C. 684. 

(d) Ahamadar Rahaman v. Jaminiranjan , 

(1930) 67 Cal. 114, 125 l.C. 607, (’30) A.C. 
385. ^ 

(e) Narayanaswami v. YerramiUi (1910) 33 

Mad. 499, 5 l.C. 318. 

if) Gored Chandra v. Chowdhury Krishna (1910) 
9 Cal. L. J. 695, 4 l.C. 63. 

(9) Zamindar of Vizianagram v. Behara Surya - 
n arayana, supra ; Natesa Chetti v. Vengu 
Nachiar (1910) 83 Mad. 102, 3 l.C. 701. 

Ih) Achayya v. H animantrayudu (1891) 14 Mad. 
€69 ; Bhutia Dhondu v. Ambo (1887) 13 
Bom. 294 ; Ahamadar Rahaman v. 
Jaminiranjan, supra ; Bishen Samp v. 
Abdul Samad (1931) 29 All. L.J. 006, 130 
l.C. 278, (’31f A.A. 049 : Hakim Mohmd. 
• Fasihsaman v. Anfbar Hussain (1932) All. 


L.J. 126, 139 l.C. 828, ('32) A.A. 314 ; 
Ireland v. Bircham (1830) 2 Bing. (N.C.) 
90. 

(i) Mst. Razia Begum v. Shaikh Muhammad 

£1927) 0 Pat. 94, 90 I.C. 658, ('20) A.P. 

(j) Nabin Chandra v. Munshi Mander ( 1927> 

6 Pat. 606, 101 l.C. 707, (’27) A.P. 248. 

(k) Jogesh Chandra v. J Emdad Meah (1932) 69 

I.A. 29, 59 Cal. 1012, 36 Cal. W. N. 221, 
55 Cal. L.J. 72, 62 Mad. L.J. 830, 186 
I.C. 39J. (*32) A.PC. 28. 

( l ) Burg a Prasad Singh v. Rajendra Narayan 

(1918) 41 Cal. 493, 40 I.A. 228, 21 l.C. 
760 ; Arun Chandra v. Bhagaban Chandra 
• (1931) 59 Cal. 155, 133 I.C. 577, ('81 ) 

A.C. 637 F.B. 

(m) Shama Prasad v. TaHMullik (1900) 5 OaL 

W.N. 810 ; XJdhab Chandra v. mNarain 
(1920) 58 l.C. 180; Ganda Singh 
Secretary of State (1934) 152 l.C. 231, 
(’34) A. Peah. 101. , 

(n) Katyayani Devi v. Udoy Kumar (1925) 52 

Cal. 417, 52 I.A. 100, 88 I.C. 110, ('25 > 
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give him possession of it. (p). This divergence of judicial opinion in India has alnoe been 
set at rest in a case from Bengal in which the J udioial Committee have held that in the 
ease of a lease for a lump sum rests t he English Common Law rule of the suspension of 
•entire rent should not be applied, where the lessor has failed to give possession of only a 
part of the premises leased (q). This decision clearly establishes that where the lessor fails 
to put the lessee in possession of the whole of the demised premises then, whether the 
premises were leased at a lump sum rent or at a rent at so much per acre or per bigha 
there will not be a suspension of the entire rent but that the lessee will be entitled to a 
proportionate reduction or abatement of the rent. This subject is further discussed 
under Note “Suspension of rent” under clause (1) below. 

Clause (c) — Covenant for quiet enjoyment. -The covenant implied by this 
section is the absolute covenant expressed in an English lease. The express covenant 
of an English lease is either (1) absolute or unqualified, or (2) restricted or qualified. 
This is explained in the following passage from the judgment of Mookorjoe, J., in a Calcutta 
case (r) : — “ This provision (clause (c) of sec. 19N) secures for the lessee the benefit of an 
unqualified covenant for quiet Enjoyment. A qualified covenant for quiet enjoyment 
protects the lessee against interruption by the lessor, hfs heirs and assigns, or any other 
person claiming by or under him, them, or any of them, whereas an unqualified covenant 
protects the lessee agaii^fet interruption by the lessor, his heirs and assigns or by any other 
person or persons whomsoever. The covenant, in the unqualified form covers the oasetof 
interruption by the superior landlord or other person claiming by title paramount, exercis- 
ing a power of re-entry, or otherwise, dispossessing the lessee.” The chief distinction is 
that the restricted covenant does not cover eviction by title paramount, while the absolute 
covenant does protect the lessee* even from title paramount. m 

rim 

In cases decided under the Act the implied covenant under this sub-section has 
• been held to be the unqualified covenant protecting the lessee from title paramount («). 


Illustration. 


A leased some lands to /i, who took possession under the lease. Subsequently 
Government settled the lands with C and granted C a lease. II sued C for possession but 
failed, the decree providing that ho should pay rent to C. li sued A for damages for 
breach of^ the covenant for quiet enjoyment by reason of the constructive eviction. 
If JB had proved that C 9 the Government lessee had a better title than A, it would have 
been a case of eviction by title paramount and B would have been entitled to damages* 
But as B failed to prove a defect in A 1 s title it was a tortious eviction and B had no cause 
of action against A : Banka Behari Ohose v. Mad an Mohan Hoy (192J ) 20 Gal. W . N. 143, 
68 I.C. 477, (’21) A.C. 532. 


Even before the Act the covenant was implied in cases where the lessee was prevented 
from collecting rents, whether the interference was by the lessor himself (f), or Jtlier 
lessees of the lessor ( u) 9 or by title paramount (t»). 


The covenant does not Extend to tortious acts. See note jgtfra “ Whether cove- 
nant . . . . applies to tortious Acts.” 


(p) Narendra Chandra v. Manindra Chandra 
(1922) 49 Cal. 1019, 07 I. C. 800, ( 22) 
A.C. 158; Jhryram Chandra v. -Burnt 
Vharan (1925) 85 I.C. 781, ('25) 805. 
(<r) Bam Lai v. Dhirendra Noth (1943) A.l C. 24 , 
70 I.A. 18. „ , 

(r) Naorang Sfngh v. Meik (1923) 50 Cal. 68, 7-, 
70 I.C. 161, (’23) A.C. 41. 

<•) Taytuoa v. Gurshidappa (1901) 25 Bom. 209 ; 
Sued Mukhtar Ihma 4 v. Rani Sundp 
• Koer (1918) 17 Cal. W.N. 960 , 19 I.C. 815 . 

Ram v. Pmmatha (1922) 35 Cal. L. J. 146, 


03 I.C. 754, ('22) A.C. 237 : Dha/rm Ramin 
v. Labh Singh (1921 ) 00 I.C. 477 ; Mart Lai 
v. Yar Muhammad (1925) 47 AU. 08. 85 
I.C. 760, ('25) A.A. 275. Sea also Indu 
Bhutan v. Moazam AH (1929) 38 C.W.N. 
100, 117 I.C. 886, C'29) A.C. 272. 

(t) Krinto Soondur v. Koomar Chundm (1871) 
15 W.R. 280. 

hi) Kadumbinee v. Kanhtenaih (1870) 18 W.R. 

• 338. 

(p) Goqanund Jha j. IMUa Gobind (1889) 18 



666 


TH$ TRANSFER OF PROPERTY ACT. 


■s. 106 (c) An act done under compulsion of a statute is not within the covenant, for the covenant 

cannot be construed to be an agreement to do an illegal act (w). So a lessee who was 
evicted under the Epidemio Diseases Act (x), or under the Land Acquisition Act (y), 
had no cause of act on against the lessor. 

, English covenant for quiet enjoyment.— The covenant for quiet enjoyment 

in English law was formerly described as a covenant to secure title and possession ( 2 ). 
Later decisions have extended the operation of the covenant to interference with the 
enjoyment of the thing demised (a). The covenant operates after possession has been 
given ; for before entry the lessee has his remedy on the covenant to give possession (b). 
The object of the covenant is to secure continuance of possession to the lessee, and it is 
therefore an assurance against the consequences of a defective title and of disturbance 
thereupon (c). But it does not enlarge the estate of the lessee. For if the lessor build 
on adjacent premises so as to block the light of the lessee this is not a breach of the covenant 
unless the easement of light existed at the date of the lease (d). 

The English covenant for quiet enjoyment is almost always an express covenant. 
This express covenant is cither (1) restricted or qualified or (2) absolute or unqualmed. 

Restricted covenant — The restricted or qualified covenant usually provides for quiet 
enjoyment without interruption by the lessor or any other person or persons rightfully 
claiming by, from or under him — or for quiet enjoyment without lawful interruption 
by* the lessor or any person claiming under or in trust for him. Under this covenant 
the lessor is liable for his own acts and the lawful acts of persons claiming under him but 
not for the acts of persons claiming by title paramouLt or of strangers. 

# A person claiming under the lessor may be a lessee fjom the same lessor of adjoining 

•^premises (e) ; a person claiming under a settlement made by the lessor under a power (/) ; 

, a remainderman under a settlement made by the lessor before the lease (g) ; a lessee 

from trustees of the lessor, the lessor being one of the trustees (h). The phrase claiming 
under the lessor has been interpreted to mean, claiming under the lessor to do the acts 
of interference (i). So in Williams v. Gabriel ( j ) where the ground floor of a building 
• was let to the plaintiff but the upper part becoming dilapidated the assignee of the lessor 
demolished it and in so doing exposed the plaintiff's premises — this was held to be an 
interruption of enjoyment, but the lessor was not liable as the assignee could not claim 
under the lessor a right to do acts which caused interruption. * 

On the other hand acts done under title paramount are not within the covenant. 
Instances of such cases are when a tenant for life granted a lease and on his death the 
lessee was evicted by the next remainderman (h) or where eviction was procured by a 
superior landlord (1). But if the lessor unnecessarily consents to judgment for eviction 
by the head lessor and the lessee is evicted, the lessor is liable (m). 

jibsolute covenant — An express covenant which is absolute and unqualified in English 
law provides for quiet enjoyment without interruption by the lessor or by any other 


(to) Newby v. Sharpe (1878) 8 Ch. D. 39. 

( 2 ) Merwanji v. Syed Sbrdar Ali (1899) 23 
Bom. 510 ; Mahomedally v. Campbell 
(1899) 1 Bom. L.R. 739. 

(y) Minto v. Kates Cham (1867) 8 W.R. 527. 

( 2 ) Dennett v. Atherton (1872) L.k 7 Q.B. 316, 
326. 

(a) Sanderum v. Mayor of Berwick-on-Tweed 
(1884) 13 Q.B.D. 547, 551; Harrison, 
Ainslie & Co. v. Lord Muneaster (1891) 
g Q.B. 680 ; Booth v. Thomas (1926) Ch. 
109. 

(5) Wallis v. Hands (1893) 2 Ch. 75. 

(e) Howell v. Bicharts (1809) 11 East. 633. 

<d) Booth v. Alcoek (1873) 8 Ch. App. 663; 
a Leech v. Schmdsr #1874) 9 Ch. App. 463 ; 


Robson Palace Chambers (1897) 14 T.L. 
R. 56. 

(e) Sanderson v. Mayor of Berurick-on-Tweed 
(1884) 13 Q.B.D. 547. 

(fi Carpenter v. Parker (1857) 3 C.B. (N. S.) 

( g ) Evans v. Vaughan (1824) 4 B. & C. 261. 

(h) Markham v. Paget (1908) 1 Ch. 697. * 

(t) Harrison, Ainslie dt Co. v. Muneaster (1891) 
Q.B. 680; Sanderson v. Mayor of 
Beneick-on-Tweed (1884) ^.3 Q.B.D. 547. 
if) (1906) 1 K.B. 155. 

m Woodhouse v. Jenkins (1832) 9 Beng. 481. 
V) Kelly v. Rogefi (1892) 1 Q.B. 910. 

(m) Cohen v. Tannar (1900) 2 Q.B. 609. 
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person or persons whomsoever. It extends to lawful interruptions by title paramount (u). C y 
It does not, however, extend to acts done by the lessor under compulsion of a statute. 

So in Newby v. Sharpe ( o ) the lessor of premises let for storing cartridges committed 
no breach in removing the cartridges after the passing of an Act making such storage 
illegal. In Matthey v. Curling (p) which was an action against the lessee for rent and 
breaoh of covenant to repair. Lord Buckmaster said — “ Eviction by title paramount 
m ea n s an eviction due to the fact that the lessor had no title to grant the term, and the 
paramount title is the title paramount to the lessor which destroys the effect of the 
grant, and with it the corresponding liability for payment of rent.** 

• Implied covenant in English law. — If there is no express covenant in the lease it 
seems now settled that the common law implies a covenant from the relationship ol 
landlord and tenant ( q ). This covenant is the restricted covenant. The express cove* 
nant ensures quiet enjoyment during the whole term of the lease, but the implied covenant 
is only operative during the continuance of the estate of the lessor (r), for the implied 
covenant is not to be extended to make a man do raoro than he oan (a). 

The covenant implied by the common law being the restricted covenant is not as 
wide as the covenant implied by sec. 108 (c) of this Act (f). 

Whether the covenant Implied by sec. 108 (c) applies to tortious acts.— T^ie 
covenant implied by sec. 108 (c) protects against lawful, and not tortious interruptions ; 
and this is so both in English as well as in Indian law. This is explained in the following 
classic passage in the judgment of Vaughan, C.J., in Hayes v. Rickcrstaff (u ) : — 

“ By covenant in law, thf} lessee is to enjoy his lease against the lawful entry, 
eviction, or interruption of any man, but not against tortious entries, evictions or--* 
interruptions, and the reason of law is solid and clear, because against tortious 
acts the lessee hath proper remedy against the wrongdoers.” 

In a further passage the arguments against so extended a construction were sum- 
marized as follows : — 


Inconveniences if the law should be otherwise — 


(1) A man’s covenant without necessary words to make it such, is strained, to 
be unreasonable, and therefore improbable to be ho intended ; for, it is 
unreasonable a man should covenant against tho tortious acts of strangers, 
impossible for him to prevent, or probably to attempt preventing. 


(2) The covenantor, who is innocent , shall bo charged, when the lessee hath his 

natural remedy against tho wrongdoer : and tho covenantor made to defend 
a man from that from which the law defends every man, that is, from 
wrong. 

(3) A man shall have double remedy for tho same injury against the covenantor, 

and also against tho wrongdoer. 


^4) A way is opened £o damage a third person (that is thcacovonantor) by u n dis- 
coverable practise between the lessee and a stranger, for 1 there is no 
difficulty for the lessee sotArotly to procure a stranger to make a tortious 
entryj that he may therefore charge tho covenantor with an action.” 


(») Foster v. Pierson (1792) 4 Turn. Rep. 617. 
<o) (1878) 8 Ch. D. 39. 

(p) (1922) 2 AtC. 180, 227. 

<S) Budd Scott v. Daniell (1902) 2 K.B. 351 ; 
Markham v. Paget (1908) 1 Ch. 697. 

. <r) Adams v. Gibney (18Jb) 6 Bong 65f; 
Messent v. Reynold* (1846) 3 CJJ. 194 , 
Penfold v. Abbott (1862) 32 L.J. (Q.B.) 67. 


Bragg v. Wineman (1014) Browne 22. 

Indu Bhutan v. Chowdhury Moazam All 
(1929) 33 Cal. W. N. 106, 1*7 1.0. 
838, f *») A.C. 272. 

(u) (1609) Vaugh. 118, 119, 123 ; Wallis v. 
9 Hands (1893) 2 Ch. 75, 83 ; Dudley v. 
FoUiott (1790) 3 Term. Hep. 584 ; British 
India Corporators V. Secretary of State 
(1945) A.A 1 425. * 
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But when the act is that of the lessor himself the lessee may sue on the covenant 
whether the act is wrongful or not ( 0 ). 

In Katyayani Debt v. Udoy Kumar Das (to) the Privy Council observed that it waa 
the duty of a tenant under a perpetual tenure to protect himself against illegal encroach- 
ments by others. This remark applies, however, to all leasehold estates ; and Indian 
oases both before and after the Act do not extend the covenant for quiet enjoyment to 
wrongful acts (x). 


Illustration . 

A leases a mine to B on the 22nd April 1807, and later on the 28th September 1901 
A leases ancther adj oining mine to C. B removes certain pillars in his mine which cause 
a subsidence and C’s mine is flooded. A is not liable to C, for B’s act was a tort. Again 
B, though a lessee of A, was not a person claiming under A, for the act was not one 
authorised by A : Noorang Singh v. Meik (1023) 50 Cal. 68, 70 I.C. 161, ('23> 
A.C. 41. 

f! 

But where the lessor interfered with the lessee collecting rents from the sub-lessee 
and was himself the wrongdoer, this was said to be a breach of the covenant which 
justified a suspension of rent ( y ). Indeed in an old Calcutta caaR (z) the lessor was held 
to'be disentitled to rent because he had omitted to prevent his assignees from wrongfully 
evicting the lessee in butwara proceedings. The case is a strong one but the decisions 
may be justified on the ground that the omission of the lessor^mounted to active par- 
ticipation in the wrongful eviction (a). On the other hand the exception which allows 
the lei see to sue on the covenant in the case of a wrongf uFd-ct by the lessor was overlooked 
in a Madras case ( b ), where it was said that no question of the covenant arose if the 
lessor instigated his former tenant to set up an unfounded claim and thereby ovict the ( 
lessee. 


Lessor may not derogate from his grant.— There is a class of cases which are 
not covered by the covenant but in which the lessor is liable on the ground that he must 
not derogate from his grant. The leading case is Aldin v. Latimer , Clark, Muirhead 
Co . (c), where tho lessor demised land for a timber merchant’s business and^thc lessee 
covenanted to carry on Buch business, and it was held that assigns of the lessor were 
not entitled to erect on adjoining property acquired from tho lessor buildings which 
interfered with the passage of air to the drying sheds of the lessee. Anothor case on 
thesame point is Jones v. Consolidated Anthracite Colleries Ltd. (d). The lessor had granted 
a mining lease and then a building lease with reservation of the mines. Such a lease 
implies the grant of a right of support from the mines. So when the building subsided 
the lessor was held liable not on the covenant but because he had derogated from his 
grartf The principle will not apply unless the disturbance is substantial, e.g. t interference 
with privacy by the lessor constructing an external staircase on his adjoining building 
is not actionable ( e). 


(v) Andrews v. Paradise (1724) 8 Mod. Kep. 
818. 

(to) (1926) 62 Gal. 417, 62 I.A. 160, 88 I.G. 110, 
(*26) A*PC. 97. 

(x) RunalaU Sing v. LaUa Roodur Pershad 
(1872) 17 W.B. 886 ; Dowells v. Girdharee 
(1874) 28 W.B. 121; Tstyawa v. 

Qurshidappa (1901) 26 Bom. 269; Kali 
fPrasanna v. Mathura Nath Sen (1907) 
84 Gal. 191 ; Uday v. Katyani (1922) 49 
Cal. 948, 69 1. C. 126, f 22) A.C. 87; 
Noorang Singh v. Mnk (1928)90 Cal. 
88, 70 1.0. l6t, f 28) A.C. 41 ; Inau Bhusan 
• v. OhowdhMY afoqsam Ali, supra . 


(V> 

(*) 

(a) 

(b) 
If) 

to 

<«) 


See also Ayyanna v. Qangayya (1988) 144 
l.C. 16. (’88) A.M. 465. 

See note “ Suspension of rent " under s. 108 

( 1 ). 

Wried Ali v. Mst. Chundrabutty (1873) 22 
W.B* 642. * 1 

Cf. Malty v. Eichhbh (1916) 2 K. B. 808 ; 
Phelps v. City of London Corporation 
(1916) 2 Ch. 256. 

VithUinga Padayachi v. Vuhilinga Mudali 
(1892) 15 Mad. Ill, 121. 

(1894)2Ch.4p7. 

(1916) 1 X. B. 128. 

Browne v. Flower (1911) 1 Ch. 219. 
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Breach Of covenant. — A breach of covenant occurs when there is a substantial 
interference with enjoyment, even if it does not. amount to dispossession. For instance, in 
Sanderson v. Berwick -on-Tweed Corporation (/) there was a breach when the lessee's field 
was flooded by overflow from a drain badly constructed by the lessor. Also in Shaw 
v. Stenton (g) where the lessor by excavating ironstone caused his lessee's coal mine to 
be flooded. In Manchester Sheffield and Licolnshirc Railway Co, v. Anderson (h) a 
Railway Company bought the reversion of a lease and started works whioh caused 
structural damage to the lessee’s house and temporarily blocked the road giving access 
to it. The Court held that tho damage to the houso was a broach, but that the 
temporary inconvenience caused by the blocking of tho road was not a breach. 

Interference with the lessee’s use of the premises for tho particular purpose for which 
they were taken is a breach. So in a case already referred to (i), when premises were 
let for drying timber, the lessor could not use tho adjoining land bo to block the aooess 
of air. But interference which does not make the premises less useful generally, but 
only less useful for some purpose, unknown to the lessor at the t ime of the letting, is 
not a breach of the covenant. In Rob'gison v. Kilvert ( j ) tho lossorjct the upper part of 
a building for a paper warehouse and thon installed a hoatiig apparatus in the collar. 
This did not interfere with the lessee’s comfort or make the house unlit for storing paper 
generally, but it did affect e#particular class of delicate paper that the Iobhooh stored* 
This was not a broach of the covenant, for the lawful enjoyment of the house as a paper 
warehouse was not interfered with, and if tho lossoo required special protection he should 
have bargained for it. f 

• 

The disturbance must be the natural consequence of the act done. In Harrison , 
Ainsle do Co. v. Muncaster (k) the lessee's mine was flooded by water from a mine of* 
another lessee from tho same lessor, who, while properly working his mine, tapped what 
is cabled a feeder, tho effect of which was to release a largo quantity of underground water. 
Tho lessor was not liable, for this was an extraordinary uml accidental ounsuqumico 
of a lawful act. This case must be distinguished from Shaw v. Stenton ( l ) where the 
collapse of the upper strutum of ironstone was a consequence which could havo been 
foreseen. 


The disturbance must be physical interference; and it has no reference to noise (m). 
Tho mere likelii&od of interference is not enough ; so a decree which is not acted upon 
and therefore does not lead to actual entry and disturbance is not a breach (n). 


Interference with the lessee collecting ronts from his sub-lessee is a breach (o). A 
sub-lease is entitled to recover damages from the lessee, if the head lessor puts an end to 
the lease during the term of the sub-lease (p). 


Damages. — Damages for the breach of the covenant for quiet enjoyment are not 
limited by the rule in Bain v. Fothergill (q) that a purchaser of real estate cannot rocovor 9 
damages for loss of his bargain but only his deposit and expenses; nor is the measure of 
damages the amount or a proportion of the rent for tho two matters are not directly 
connected (r). The lessee in a cas£ of eviction is entitled to recover JJie value of tho 


(/) (1884) 13 Q.B.D. 547. 

(Q) (1858) 2 H. & N. 858. 

(h) (1808) 2 Ch. 394. 

(tj Aldin v. Latimer , Clark, Muirhead & Co. 
(1894)^ Ch. 437. 

(j) (1889) 41 Ch. D. 88 ; Harmer v. Jumbtl (A»- 
„ osria) Tin Areas Ltd. (1921) 1 Ch. 200. 
<*> (1891) 2 Q.B. 88CL 
(0 (1858) 2 H. A N. 858. 

(w) Jenkins v. Jackson (1883) 40 Ch. D. 71. 

(«) Howard v. Mainland (1883) ll^.B.D. 095 . 
(°) Munee Dutt Sing v. William Campbell (1809) 
11 W. R. 278 ; Gopanand Jha v. Lalla 


Gobind Pershad (I860) 12 W.R. 109; 
t Jtadumbinee v. Kathinath Hitwat (1870) 

13 W.tt. 338; Krinto Soondur v. Koomar 
Chunder Hoy (J871) 15 W.R. 280; Dou~ 
telle v. Girdhuree Sing (1874) 23 W.R. 127 ; 
jjhunput Singh v. Mahomed Kazim (1891) 
24 Cal. 200. 

( p ) Gujadhar v. Rambhau (1938) A.N. 439. » 

( V ) (1874) L.R. 7 H.L. 158. 

(#) Indu Bhutan v. Chowdhury Moazam Ali 
(1929) 33 Cal. W. N.*1O0P117 I.C. 888, 
(■29) A.C. 272. , * * 


•V . 


i. 106 (c) 



070 


THE TRANSFER OF PROPERTY ACT. 


S. 108 <c) 


term («). He ia also entitled to recover the cost of any structure he may have erected (< ) 
and the costs of defending the action for eviction («). 


Payment* Of rent. — The payment of rent and the performance by the leasee of the 
contracts binding on him are not conditions precedent to the covenant for quiet enjoy- 
ment. This has been held in English cases (v) where the covenant usually oontains 
a clause in terms similar to clause (o). These cases have been followed in a Madras 
decision (w) where it is explained that the effect of a different construction would be to 
give the lessor a right of re-entry in the case of every breach by the lessee. 


A similar clause in a different .context may or may not operate as a condition prece- 
dent. Thus when the right to a lease for a further term was dependent on the lessee 
paying rent and performing the covenants of the lease, this was construed aB a condition 
precedent («). In another case (y) a lessor who had previously purchased the premises 
from the lessee agreed to reoonvey them at a certain date, and the agreement contained 
the following words : “ You are further required to act rightly and in conformity with 
the deed of rent granted by you on this date, af.d in the event of your failing so to do 
this agreement shall be nfdl and void." This clause was not construed as a condition 
precedent as there was no natural connection between the lease and the right of 
repurchase and the right of repurchase was not forfeijfjd when the rent fell into 
« arrears. 


“ The benefit of such contract shall be annexed to, and go with the lessee’s 

Interest.” — The second paragraph of clause ( c ) enacte that the covenant for quiet 
enjoyment runs with the land. It can therefore be enforced by the assignee of the lessee 
•’ not only against the lessor, but also against the assignee of the lessor whose liability 
is also referred to in sec. 109. 

t 

Leases have always been an exception to the rule that all contracts are personal. 
The common law of England allowed the assignee of the lessee to enforce the covenant 
for quiet enjoyment against the lessor ; and the Statute 32, Hen. 8 o. 34 extended the 
liability under the covenant to the assignee of the lessor. The law as to the liability 
on covenants in leases was settled in 1683 by Spencer ' s case (z) where it was held that 
the burden of a covenant runs with the land (1) if it directly concerns thg land and relates 
to a thing in esse whether assigns are named or not, and (2) if it directly concerns the 
land demised and relates to a thing in future and the assigns are named. See notes 
“ Leases," “ Covenants annexed to the land " and “ Covenants running with the land " 
under sec. 40. 

t 

The law as to covenants annexed to the land is also discussed under sec. 40. The 
liability under the lessee’s covenants is explained under sec. 108. The liability under 
lessor’s covenants is the subject of sec. 109. 


Any part thereof. — These words refer to the case where the lessee has assigned 
his interest in a|.part of the premises leased. They Indicate that the covenant for quiet 
enjoyment can be apportioned under seo. 37. The duty of the lessor to perform the 
covenant is severed, and must be performed for the benefit of each sharer in the 
lessee’s interest. 


(•) 


(t) 

<«) 

(») 


Ralph v. Crouch (1867) L.R. 3 Exch. 44 ; 
Nagardas v. Ahmedkhan (1897) 21 Bom. 
175, 182; Tayawa v. Qunhidappa (1901) 
25 Bom. 269, 275. 

Rolph v. Crouch , supra . 

Williams v. Burrell (1845) 1 C.B. 402 ; Ralph 
v. Crouch , supra. * • 

Rim #. 'Bmleou (1885) 16 Q.B.D. 117 ; 
Bauson v. Dyer (1833) 5 B. Ad. 584. 


(w) 

<*) 

(V) 
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Meenakshi v. Chidambaram 9 (1912) 23 Mad. 
L.J. 119, 15 I.G. 711. 

Bastin v. Bidwell (1881) 18 Ch. D. 283; 
Simon v. Associated Furnishers I*ta. 
(1931) 1 Ch. 379. 

Chidembara v. Manikha (1864) 1 M. H* 
C. 68, 64. 

(1583) 5 Co. Rep. 16a. 
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ClftUSC (d)— Accretions. The rule of English law is that land which imper- R 1M 
ocptibly accretes has the legal characteristics of the land on which it is formed (a), 
ill© language of the English law was adopted by the Privy Council in Lopez ▼. Muddun 
Mohun Thakoor (6) which was however a case of diluviated land re-forming in site. 

Again in the Secretary of State v. Kadirilcutti (c) the Madras High Court held that the 
English rule applied unless excluded by enactment or local usage. But the Bengal 
AJluvion and Diluvion Regulation 11 of 1825 speaks of “ gradual” (and not 
imperceptible ) accession. The earlier Indian cases ( d ) use the same phrase, and it j 
is now settled that in India it is not necessary for the accretion to be imperceptible 
and that it is sufficient that it is gradual (c). If the accretion is not imperceptible or 
gradual, no change occurs in the ownership of the land (/). 

Lessee's right to secretions. — Land gradually or imperceptibly accreted forms 
part of the demise. The lessee holds it during his term, paying a proport ionate increment 
of rent, and must surrender it to the lessor at the end of the term. This law has been 
declared in various local Acts (</), and in cases decided both before and after this 
Act (A). 


Licensee. — But a mere licensee who has no property in the land would aoquire no 
right by an accretion («). 

Encroachments. — The English rule as to accretions applies whether the accretion 
is caused by natural or artificial means, provided the means are lawful and the* accretion 
is gradual (j). The dictum of Lord Chelipsford in A.-Q. v. Chambers (k), and followed 
in Secretary of State v. KadiriOutti (/), that if the acts causing artilicial accretion were 
dene with that intention, the rule did rpt apply, seems to have been overruled by Bradford 
Corporation v. Pickles ( m ). Therefore, although the clause does not in terms apply to 
encroachments made by the lessee, the law as to encroachments is tho same. If the 
lease? encroaches upon adjoining land and acquires title thereto by prescription, he must 
surrender the land to the lessor at the expiry of the term whether the land be waste land 
or land of a stranger (n). The true presumption is that the land so encroached upon is 
added to the tenure and forms part thereof for the benefit of tho tenant bo long as tho 
original holding continues, and afterwards for the benefit of the landlord (o). If the 
land of the lessor is encroached upon the lessor may of courso eject the lessee before he 


(o) R. v. Yarborough (Lord) (1824) ft B. & C. , 
91 affirmed sub. norn. ; Gifford v. Yar - ; 

(») <&&£&£ Sr""* 1 * ! 

(c) (1800) 13 Mad. 360. j 

(d) Doe dem Seebkristo v. The Kant India Co. ■ 

(1856) 6 M. 1. A. 267; Sosa rvanji v. 
Nasarvanji (1864) 2 Bom. H. C. 345 j 
A.C.J. I 

(e) Srinath Roy v. Dinabandhu Sen (1015) j 

42 Cal. 489, 41 l.A. 221, 25 l.C. 467; j 
Secretary of State v. Rajah of Vizianagram i 
(1917) 40 Mad. 1083, 40 l.C. 890 ; Lola j 
Lachmi Narayan v. Maharaja Kesho • 
Prasad (1920) 5 Pat. L.J. 1, 52 l.C* 147. 

(/) Carlisle Corporation v. Graham (1869) 4L.R. i 
Ex. 361 ; A. G. of South Nigeria v. Holt \ 
At Co. (1915) A.C. 599; Thakurain 
Ritraj Eoer v. Sarfaraz Koer \ 1905) 27 All. 
655, 82 l.A. 165 ; Narendra v. Acehaibar 
, v (1906) 28 All. 647. t 
W e.g. BengoReg. 11 of 1825. 

(ft) Qovind Monee v. Dino Bundhoo (1871) 15 
W.E. 87; Attimoolah v. Shaikh Sake- 
obUah (1871) 1* W.R. 149 ; Bhuggobut 
Singh v. Doorg Bijoy Singh (1871) 16 
W.K. 95; Ramnidhee Munjee v. Par- 
butty (1880) 5 Cal. 823 ; QdtamAh Kali 
•Krishna (1881) 7 Cal. 479; Brojendra : 
Coomar v. Woopendra Narain (1882) 8 1 


Cal. 70ft ; Gourhari Kaiburtn v. Bhola Kai~ 
burto (1894) 21 Gal. 233 F.B.; Assanullah 
v. Muhini Mohan Das (1899) 26 Cal. 789 ; 
Mutura Kanto v. Meanjan Mundul (1870) 

5 Cal. L.K. 192 ; Amjad All v. JKadcrjan 

, (1902) 13 Cal. W. .N. 209, 4 I. C. 518 ; 

Ahmud Brjiuri v. Tohi Mohomcd (1909) 

13 Cal. W.iW 267, 4 l.C. 511 : Madhu 
v. Sabar AH (1910) 14 Cal. W. N. 681, 

6 l.C. 177 ; Manjaya v. Tammaya (1924) 

26 Bran. L It. 520, 80 1. C. 427 (*24) . 
A.B. 449. * 

(t) Beni ‘ Ter* had v. C/iaturi Tewary (1906) 33 
Cal. 444, 450. 

(j) A-G. v. Chambers , A.-G. v. Rees (1859) 4 I)e 
O. & J. 55. • 

(it) (1859) 4 DeO. & J. 55. 
d) (1890) 13 Mod. 369. 
fm) (1895) A.C. 587. 

(n) Goaroo Doss Roy v, Jssur Chunder Bose 
(1874) 22 W. It. 246, Nuddyarchand 
Shaha v. Mmjan (1884) 10 Cal. 820; 
Indu v. Atul (1925) 42 Cal. L..T. 276, 

87 l.C. 630, (’26) A.C. 1114; Andrews 
v. Hailes (1853) 2 E. A B. 349 ; KingmUh 
v. Millard (1855) 11 Excb. 313 ; NesbU v. 
Maplethorpe Urban Council (1918) 2 
E B Is 

Muthurakoo v. On (1911) 98 Mad. LJ. 

X 615, 10 l.C. 576. f • * 
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S. 108 (•) has acquired a prescriptive title (p), but not in the interval after the acquisition of that 
title and before the end of the term (7). Nor can the lessor eject the lessee before the 
expiry of the term, if he has recognized him as lessee of the land encroached upon (r). 

Clause (e) — Destruction. — This clause is a departure from the English law. The 
clause overrides clause (m) and there is no duty to repair or restore if the property leased 
is destroyed by fire not caused by the negligence of the lessee («). • 

English Law. — Under English law the lessee takes the premises subject to events 
which may subsequently depreciate its value. This is because that law is reluotant to 
imply covenants (t), and expeots parties to provide for future contingencies by express 
agreement. So in the absence of an express covenant a tenant continues to pay rent 
even though the premises are subsequently destroyed by fire (u) or seized by an alien 
enemy ( v ) ; and even when there is an express oovenant the accident must be Btrictly 
within its terms (w). In the recent oase of Crickleioood Property and Investment Trust 
v. Leighton' 8 Investment Trust (a) Lord Russell & Lord Goddard expressed the view that the 
doctrine of frustration could never apply to put aq end to a lease, while Viscount Simon, L. 
C. and Lord Wright though* it might in certain circumstances apply to a lease and Lord 
Porter did not think it necessary to express any opinion on the point in the circumstances 
of that case. It is a moot point whether the dootrine of fru station can be applied to a lease 
« in India. According to one view the doctrine of frustration is said to be based on the 
theory of an implied term in the contract and a question may arise whether the opening 
words of this section let in the doctrine of frustration in the case of a lease in India. 

* 

Clause (6) — Applies. — This clause gives the lessee the option of avoiding the lease by 
^ ^notice if the premises are rendered substantially and permanently unfit for the purposes 
for which they were let by any of the events described. The clause was applied and the 
lessee was allowed to avoid the lease when coffee plants (y), and godowns (z) were destroyed 
by fire during the term of the lease. The Madras High Court doubted whether the 
clause applied when the property leased was flooded with sea water fa). This was on 
a statement of law in Bacon’s Abridgement (6) ; but it is submitted that that statement 
is obsolete, for in Monk v. Cooper (c) the Court referred to the old case of Paradine v. 
Jane (d) where it is said “ though the land, be surrounded or gained by the sea, or made 
barren by wildfire, yet the lessor shall have his whole rent.” * 


Clause (e) — Does not apply.— The clause was held not to apply when a house was 
damaged by earthquake so as to need repair but which was not in danger of collapsing (e). 
The clause did not apply when a godown was destroyed by fire caused by the negligence 
of the lessee’s watchman (/). Nor will the clause assist a lessee of salt pans who is 


(p) Profited Teor v. Redar Nath Bone. (1808) 
25 Cal. 302; Nuddyarchand Shaha ▼. 
Meanjan , supra. 

{q) Tabor v. Godfrey (1895) 64 L.J. (Q.B.) 246. 

(r) Profited Teor v. Redar Nath Bose t supra; 

Khondakar Abdul v. Mohini Kant (1899) 

4 Cal. W.N*508. 

(s) East India Distilleries A Factories v. Mathias 

(1928) 51 Mad. 094, 114 I.C. 234, (’28)* 
A.M. 1140 ; Deputy Lai v. Reoli Prasad 
(1941) A.A. 327. 


(0 

<«) 


<*>) 


Erskine v. Adeane (1873) 8 Ch. App. 756. 

Monk v. Cooper (1727) 2 Btra. 763 ; Baker 
v. HoUpzaffd (1811) 4 Taunt. 45; leon 
v. Gorton (1839) 5 Bing. (N.S.) 501 ; 
Taylor v. Caldwell (1863) 3 B. 6 S. 826. 

Paradine v. Jane (1647) Alley* 26. • 

Sane v* Milton (1878) 7 Ch. D. 815, Cf. 


(a?) 

(V) 

2) 

(a) 

(b) 


(e) 

(d) 

(e) 
(f 


Manchester Bonded Warehouse v. Carr 
(1880) 5 C.P.D. 507. 

(1945) A.C. 221. 

Kunhayen Saji v. Mayan (1894) 17 Mad. 98. 


Dhuramseu v. Ahmedbhai (1899) 23 Born, 
ft; Stdick Haji v. Breul A Co. (1910) 
12 Bom. L.B. 1055, 8 I.C. 1049. 


Subramatria Patter v. Kattemballi (1920) 
43 Mad. 182, 58 I.C. 397. 


Vol. vm,p. 63 ; Bolls Abridgement, p.2d», 
followed in Sheikh EnayUtcoteh v. Elahit 
Bukeh (1804) W.B. Act 10 9! 1859 Unlink 
42. 


(1727) 2 Stra. 763. # 

(1647) Allyn. 26. 

Donaghey v. Weatherdon (1910) 7 I.C. 201. 
Girdahioss v. Ponna Filial (1920) 3t M*d 
1J. 283, 59 I.C. 252. 
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prevented from manufacturing salt by labour trouble (g). The clause does not also apply C Jfft ff) 
where the parties have specifically provided for the payment of rent in the contingency W 

contemplated by this clause (h). 


Rent. The notice avoiding the lease takes effect immediately on service and sec. 100 
has no application (i). Rent is apportioned and the lessee is liable for rent up to the 
date of his notioe. But if the lessee does not give vacant possession, he will be liable 
for rent on an implied tenancy by holding over (j). 

This clause was referred to in a Lahore case (k) where a Cantonment market was 
blown down after the Cantonment Authority had granted license for the sale of vegetables 
for three years. The Transfer of Property Act applies in cantonments and the Court in 
one passage of the judgment treated the license as a lease which the lessee had omjtted to 
avoid under sec. 108 (e). Another part of the judgment treated the license as an agree- 
ment and suggested that the abandonment of the premises amounted to rescission. The 
Court omitted to notice that if the document was a lease registration was necessary and 
the terms of the lease could not be proved. The case seems to have been one of a license 
revoked by the destruction of the premises mid thereafter renewed by permission to set 
in other premises. 

Clause (f) — Lessor IbH liable to repair. — The lessor is under no liability to repair 
in the absence of an express contract making him liable (/). Indeed, sec. 108 (m) implies 
that the liability is that of the lessee ( m ). The law is the same in KnglAnd, for that law 
implies no covenant by the landlord to da repairs of any kind either at the commencement 
of the tenancy ( n ) or during the term (o). Nor does it make any difference that the 
tenant has covenanted to repair fair wear and tear excepted** (/>), or given thy 
landlord notice that the premises are in a dangerous condition (q). Indeed, in the 
absence of an express stipulation, tin? lessor’s entry for the purpose of repairs would 
be a trespass (r). 


Lessor’s covenant to repair — The words in the section 44 any repairs which he 
is bound to make to the property ” refer to an express covenant to repair. 7 he onus 
of proving such express covenant is on the lessee (s). It the lessor commits a 
breach of his yxpress covenant the lessee is not entitled to terminate the tenancy ; 
for the section gives him the right after notice to the lessor, to do the repairs himself 
and deduct the amount from the rent (t). The lessor's covenant to repair and the lessee s 
covenant to pay the rent are independent covenants (w). 


A lessor’s covenant to repair is construed* on the same principles as the lessee s 
covenant to repair (v ) ; and does not extend to giving the lessee a different thing 
from that which he took at the beginning of the tenancy ( w ). A covenant to repair 


(ff) 

(h) 

«) 

(i) 
<*) 
< 1 ) 


<m) 


Mari Lataman v. Secretary of Stale (1028) 
62 Bom. 142, 108 I.C. 10, (’28) A.B. 61. 
Surpat Singh v. Sheo Prasad (1945) A.P. 300, 
24 Pat. 197. • , 

Damoda Coal Co. v. Harmook Manran 
(1016) 19 Cal. W.N. 1010, 31 T.C. 677. 
Sidick Haji v. Breul A Co. ( 1015) 12 Bom. 

L. R. 1066, 8 I.C. 1049. , „ noov 

Banarsi Dae v. Cantonment Authority (1933) 
163 I.C. 241, (*380 A.L. 517. 

Charle f Stuart v. Patrick Playfair (1897) 

2 Cal. W.N. 84 ; Bolton v. Donald (1906) 

3 All. L.J. 134 ; Bijay v. Howrah Amta 
Light Ely. (4023) 38 Cal. W. 1?7, 72 
1.0. 08, (*23) A.C. 524; Lakhmichand 
v. Ratanbai (1927) 51 Bom. 2,4, 101 
I.C. 210, (*27) A.B. 115. # 

Bijay v. Howrah Amta Light Rly supra; 
Lakhmichand Kheteey v. Ratanbai, supra . 
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{ (r) 


<«) 
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Chappell v. Gregory (1864) 34 Beav. 260. 
Arden v. Pullen (1842) 10 M. & W. 321 ; 
Gott v. Gandy (1853) 2 E. <fc B. 846, 847. 
But as to repair to the roof o i a building 
let In flats see CoclMurn v. Smith (1024) 
2 K.B. 119. 


Arden v. Pullen, supra 
Gott v. Gandy (1853) 2B.& B. 


Barker v. Barker (1820) 3 C. A P. 667 ; 
Stocker v. Planet Building Society (1870) 
27 W. R. 703, 877. 


Bolton v. Donald (1006) 3 All. L.J. 134. 


Bijay v. Howrah Amta 
38 Cal. L.J. 177, 72 


Light IUy. (1023) 
1.0. 08, (*23) jF.0. 


Taylo^v. Webb (1937) 2 K.B. 283. 
See note under sec. 108 (m)jpost 
Torrens v. Walker (lOWl)^ Ch. 186. 
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external parts of a house has been construed to apply to a wall left without proper 
support by reason of the demolition of an adjoining house under a local statute (z). 
Where the lessor of shop premises forming part of the lessor’s building which contained 
a theatre and a rehearsal room covenanted to keep the exterior of the demised premises in 
good and tenantable repair and condition and owing to a severe frost and not to any default 
of the lessor certain sprinklers for discharging water in case of fire fitted in the rehearsal 
room and extending to the demised shop burst and damaged the lessee’s goods, it was held 
that there had been no breach of the covenant (y). Where an under-lease contained a co- 
venant by the sub- lessor to “ keep the outside walls and roofs in good and tenantable repair 
as and so far only as is required to be done by them under the head lease ’ ’ and by the head 
lease the lessee (the predecessor in title to the sub-lessor) covenanted to keep the premises 
‘‘in good and tenantable repair (destruction or damage by fire and fair wear and tear 
except&d)”, it has been held that the exception includes damage to the outside walls and 
roofs caused by natural agenoies such as rain, wind and decay and also consequential 
damage to the interior of the house (z). A covenant by a lessor to repair is construed in 
English law as a covenant to repair upon notice (a), and this is also the effect of the section 
in this Act. The law in England requires the Unant to give notice to the landlord 
of latent as well as patent deflots whether or not the landlord has means of access, otherwise 
no responsibility attaches to the landlord in respect of the covenant to repair (6) ; but notice 
is dispensed with if the landlord is in possession of the defective part and has the 
same means of knowledge as the tenant (c). But under t£is section notice is always 
necessary. 


The lessor’s covenant to repair overrides the covenant for quiet enjoyment and 
gives the lessor a right of entry for a reasonable timg to perform his covenant (d). The 
leaning of a flue comes within the expression “ executing repairs ” and entitles the lessor 
to enter upon the demised premises under covenant of the lessee to permit the lessor to 
enter upon the demised premises for “executing repairs” (e). • 


Breach Of express covenant. — The lessor is liable for injury caused to the lessee 
by breach of an express covenant to repair but not for injuries caused to the lessee’s 
wife (/) or children or other inmates, for they are not parties to the contract and ho 
owes them no duty. But this rule does not apply where the lessor is in occupation of 
that part of the building where the defect occurs (g). • 


The occupier and not the owner is prima facie liable for damage for nuisance on the 
demised premises, or for injury to third persons or to adjoining property due to the house 
being in a dilapidated condition (A). Bpt the lessor may be liable if the house was in a 
defective condition when it was let, or if he has committed a breach of his covenant to 
repair, and injury is caused to a neighbouring owner (t) or to a passer-by (j) ; for 
aooording to the maxim sic utere tuo ut alienum non laedas , the owner owes a duty to his 
Neighbour whether the neighbour’s title is of property or of passage (&). 


(x) Orem v. Sales (1841) 2 Q.B. 225. 

(y) Peters v. Prim • of Wales Theatre (1043) 1 

K.B. 73. 

(t) Taylor v. Webb, supra . 

(а) Malcin v. Watkinson (1870) L. R. 6 Exch. 

26 ; Manchester Bonded Warehouse Co. 
v. Carr (1880) 5 C.P.D. 607, 611. 

(б) Morgan v. Liverpool Corporation (1927) 2 

K.B. 131 C.A. 

(4 Mdles <k Co. v. Holme (1918) 2 K.B. 100 ; 
Murphy v. Burly (1922) 1 A.C. 369. 

(tf) Saner v. Mton (1878) 7 Ch. D. &5. • 

«(«) Greg v. (19^6) 1 K.B. 669. 
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W 
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Cavalier v. Pope (1906) A.C. 428 ; Malone 
v+Lasky (1907) 2 K.B. 141 ; Cameron 
v. Young (1908) A.C. 176, 180. 


Cunard v. Autcfyre Ltd . (1933) 1 K.B. 651. 
Russell v. Shenton (1842) 3 Q. B. 449; 
Bai Monghibai v. Doongersey (1917) 1J 
Bom. L.R. 887-43 I.C. 278. 

Todd v. Flight (I860) 9 C.B.e(N.S.) 377 ' ; 
Neison v. Liverpool Brewery Co. (18<<) 
2 C.P.D. 311. 
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Illustration . 

A*b assignor leased a Port Trust godown to B for a term of five years beginning StlM(g)Q0 
on the 1st May 1911. On the 15th April 1912 the assignor assigned the reversion of the 
lease to A. At the time of the assignment the godown was inspected by the Port Trust 
offioials and found to be in good order. On the 19th February 1 915 a wall of the godown 
collapsed and damaged the wall of the adjoining godown of C. C sued A and B for damage. 

Held that A was not liable as the godown was in good condition when let. But that the 
tenant B was liable: Bai Monghibai v. Dongersey (1917) 19 Bom. L.R. 887, 43 
I.C. 273. 


Remedies Of the lessee. — The lessee has the right by this section to do the repairs 
himself, in case of the lessor’s default after reasonable notice ; but he is not entitled 
to ter min ate the tenancy by reason of the lessor's default and to quit (l), unlbss the 
performance of the covenant has been made a condition of the continuance of the 
lease (m). The lessee may deduct the cost of repairs with interest from the rent. A 
eovenant by the tenant to pay the rent without deduction does not exclude the tenant** 
right to make this deduotion (n). 0 

• 

Clause (g)— Payments made on behalf of lessor.— If the lessee makes a payment 
which the lessor is bound Jto make, and which if not made is recoverable from the 
lessee or from the land, *ihc lessee is a person interested in the payment and is , 
therefore entitled to be reimbursed. This is enacted in sec. 69 of the Contract Act, 
and the illustration to that section is that of a payment made by n tenant of land 
revenue payable by the zemindar in *order to prevent the sale of his holding. So 
a patnidar is entitled to recover land revenue due by his auperUir landlord and 
paid by him to avoid the risk to lfts holding (o). If the lessor’s mortgagee obtains % 
decree for the sale of the property leased, and the lessee pays the decretal amount and 
stops the sale, the lessee is entitled to recover the amount ho paid under this section (p). 
But a payment which the lessor is not bound by law to make is not within the 

seotion ( 9 ). 


Payments under this section may be Government assessment or ground rent or 
rates and taxes payable by the landlord. The lessee reimburses hrmself either^ 
deducting thejunount paid with interest from the rent or aliunde, e.g., by countwdawa 
to the lessor’s suit for rent. The operation of this clause may however, be exoudedby 
special stipulation in that behalf. By an express condition m the »*y 

undertake to pay all taxes and dues, such a. the urban immoveable property tax or not 

tax in Bombay (r). • 

A tenant is entitled to a similar deduction in England, unkss them is a stipuUtkm 

PSS'LTr 'SSw «. »«• -* « "• » «■— - 

made a voluntary payment of the balance to the landlord. 

(h)— Fixtures.- -This clause refers to the lessee s right fo remove fixtures. 
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r v. nowran aww* l r £ 9 a 

<f. 576. 

Katie Graham av. The Cfmial ^ernmetU 
of British Guiana (1910) 12 Cal. 
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Ittmra v. Hamappa (183*) 16* 16. 201. 

Btv\nmtriy\oma, (1901) « <tt. W.N. 
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Mancherji v. Dinbai (1941) A.B. 260. 

Payne v. BurrWye (1844 ) 12 * ^ 7 *Z l 

Sweet v, Stager (1857) 2 C.B. («. 8.) 
119. 

Andress v. Hancock H819) X! Brod. and l Btog. 
37 ; Denby v. Moore (18g7) 1 B. A Ala. 
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Amendment . — This sub-section has been amended by the insertion of the words 
“ even after the determination of the lease ” to settle a conflict of decisions referred to in 
Angammal v. Aalami Sahib ( u ) as to whether a lessee is entitled to an allowance of a 
reasonable tim$ after the determination of the lease for the removal of his fixtures. A 
further amendment by the words “ whilst he is :'n possession of the property leased and 
not afterwards ” fixes definitely the time during which the right may be exercised. The 
amendment introduces no netf principle but limits and defines the tenant's right to remove 
as one to be exercised during the term and negatives any right to remove when the 
tenant is not in possession (v). If he once quits possession, he may not return and the 
fixtures become the property of the lessor. 


All things which he has attached to the earth.— The phrase “ attached to 
the earth ” has been explained in a note under sec. 3, and includes trees, shrubs, buildings 
and machinery. The lessee's right does not depend upon the maxim of English law 
quicquid plantatur solo, solo cediU but on the common law of India as stated in Poramanick' s 
ease (w) which this section follows. In that case a Full Bench of the Calcutta High 
Court said — “ We think it should be laid down as a general rule that, if he who makes the 
improvement is not a mere trespasser, but is in possession under any bona fide title or claim 
of title, he is entitled either to remove the materials, restoring the land to the state in which 
it was before the improvement was made, or to obtain compensation for the value of 
t hsh gilding if it is allowed to remain for the benefit of /be owner of the soil — the 
taking the building, or allowing the removal of the material, remaining with 
the owner of the land in those cases in which the building is not taken down by the 
builder during the continuance of any estate he (nay posses*.” 



t . The English law allows a tenant to remove fixtures such as can be removed without 
causing serious damage to the structure, but under this section the lessee may remove 
anything he has attached provided he leaves the property in the state in which he 
reeeived it. * 


The right to remove the buildings negatives the right to compensation (a;). The 
option is with the lessor either to take the building on paying compensation, or if he is 
unwilling to pay compensation to allow the lessee to remove the building (y). If there 
is nothing to remove, as when the tenants have sunk a well in the property, there is no 
right to compensation (z). But if the land and buildings are acquit ed under the 
Land Acquisition Act during the term, the lessee will be entitled to compensation for 
the buildings he has erected (a). The principle of the section was applied when a lease 
proved to be invalid and the tenant was allowed to remove a building he had erected (6). 
A contrary view has been held by the ^Patna High Court in Darbari v. Ranigtinj Coal 
Association (c). It was held in that case that where a landlord contracts to grant per- 
manent rights, but no valid lease was executed as required by sec. 107, the tenant became a 
monthly tenant under sec. 106 and his rights as regards structures was as provided in sec. 
f i08 (h) and he was not entitled to compensation for the structures, though such structures 


(u) (1016) 38 Mad. 710, 21 I.C. 683 ; Thavasi 

Animal v. Salai Ammal (1918) 35 Mad. 
L.J. 281, 4OT.C. 643, F.B.; Raja Avergal 
v. Noor Mahomed (1922) 06 I.C. 48, 
(*22) A.M. 349. 

(v) Qovind Prasad Shaha v. Charusheela Dasee 

(1932) 60 Cal. 1042, 37 Cal. W.N. 791, 58 
Cal. L.J. 161, 147 I.C. 1238, (’38) A.C. 875 ; 
cf, Penton v. Robart (1801) 2 Bast, 88 ; 
£ 'himji v. Pioneer Fibre Co. (1941) A.B. 

(*) (1866) 6 W. R. 228, 229 ; Russiekldl v. 
Lokenath (1880) 5 Cal. 688 ; Hunts Lai 
Seal v. Oopi Nath (1895) 22 Cal. 820; 
Itmai Rani Rowthan v. Nmarali Sahib 
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2fc Bom. 1, 6 ; Ismail Khan Mahomed v. 
Jaigun Bibi (1900) 27 Cal. 670, 586; 
Usain Rowthen v. Nieurali (1909) 19 
Mad. L.J. 208, 4 I.C. 1129. 

{y) Ismai Rani Rowthan v. Nazrali Sahib 
(1904) 27 Mad. 211, 216. 

(z) V enkata varagapp <9 v. Thirumalai (1887) 
10 Mad. 112. • 

(а) Hunts Lai Seal 

Narayan Das 
(1927) 54 Cal. ( 

198, (’27) A.PC. 185. 

(б) Govindasami v. Ethirajammal (1916) Mad. 

W.N. 180, 84 I.C. 1. 

(c) (1944) A.P. 30. 


leal v. Gopi Nath, suvra 
as Khetof v. Jatindrabath 
il. 669/64 LA. 218,102 U- 
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may have been erected on the faith of the alleged right, for equitable principles could not S f 108 ({) 
override the operation of sec. 108 (h). 

The- section is subject to a contract to the contrary and has no application if 
there is special stipulation in the lease as to the lessee s right of removal and of 
compensation (d). 


Trees. — Trees are part of the land, and the right of the tenant to cut them down 
depends upon oustom and the terms of the lease (< ). The question generally arises in 
agricultural tenancies which arc outside the scope of this Act. The tenant's rights vary 
in different provinces according to local usages and local Acts. In Bengal the tenant's 
right has varied at different times. Before tho Bengal Tenancy Act 8 of 18S5, the 
tenant had the right to enjoy the benefit of trees on his holding but not to cut them down, 
unless they had been planted by himself (/). After the Bengal Tenancy Act hft right 
was enlarged, and he had the right to fell trees which were on the land when it was leased 
to him, unless the landlord could provo a custom prohibiting him from doing so (g); 
but the trees when felled were the property of the landlord (h), unless they had been planted 
by the tenant himself or his predeces.'Vir (i). The Allahabad High Court has held that a 
tenant at fixed rates has rights of ownership and that the trfles belong to him (j), yet an 
occupancy tenant has only the right to enjoy the trees so long us his tenure lasts ( k ) and is 
not entitled even to trees \Jhich he has planted himself (l). Tho Bombay and Madras 
High Courts recognize the right of a permanent tenant to trees planted by himself (fit). 
So also the Calcutta High Court when the tenancy has come into existence after the 
Transfer of Property Act (n ). * • 

The lessor cannot cut down trees that belong to him during the continuance of the 
term unless he has reserved a right of re-entry for that purpose (o), for his entry would be 
a trespass (p). But if the trees are expressly exempted from the demise, such exemption 
would probably carry with it the incidental right of re-entry for removal (tf). In the 
absence of special custom to the contrary, the principle underlying sec. 108 can be invoked 
iu the case of agricultural leases. Such a lessee is not entitled to claim the timberof tree, 
which have spontaneously grown on the land (r). 


Clause m-— Crops.— -When the lease is of uncertain duration and the lessee s interest 
is determined otherwise than by his fault, tho lessee is entitled to the benefit of all crop, 
growing on the land and planted or sown by him. 

Leases of uncertain duration are the leases referred to in sec. Ill (b), (c) ■ “f <H 
as for instance leases from year to year terminable by notice to 
by a tenant for life which determine on the death,of the grantor . . J 

(d) Cook * Co. v. C. L. Phillip* mi) » CM- AU S 1 !; Can,, M v. Badam <1008, 

W.N. 785, 180 I.C. 222. CS1) AX. 13.1. iJJkltL v. Bhagirath (18*8) 10 All. 

(e) Ruttonji Edulji V. Collector of Tanna (180. ) m 

11 M.I.A. 205. . ... (m) Sitabai v. Sambhu Sonu (1-114) 38 Bom. 

(/) Abdool Uuhoman v. Datar ■» (}»{) J u’ ; 710, 28 I. C. 140; Vjuudevan v. \alxa 

Gan. 367 : Ooluck v. Nubo (18/4) 21 Chathu (1001) 24 Mad. 4< 1 .B. 

844 ; Radhika Nath v, Samir ^ ' J ( n ) Kcdar Nath v. Oovinda (1028) 32 Cal. M.J*. 

(1920) 113 l.C. (o) £ 34 " «M?C. 

(Sf) Ntfar ^Chmdra'v^Ram Ul Pal ( 1804) 22 > m“$0? A-C. 240 ; ^ 

Ail 74.2 (1008) 30 All. 134 ; pokarda* v. Amir 

(h) Suitor Chandra v. Bam BalPal. tupra; (j»i 7 ) P. tt. (Krv.) 5. 41 l.C. #07. 

Kcdar Nath v. Gavinda (192e) 3- cal. , . gfje v . Marker J 1829) Jt. At*. *>»'. 

W. Uf 306, 108 l.C. 242 ; Frodyot Awwar W UaU v WyUie (1824) J B. <fc t. j 33. 
v. Gopichandra (1910) 3/ Cal. 32., o KamalkrUhna Sanyal v. 3/odAwujton 

(i) AlcflzShSkh v,%Rasik Lai (1910) 37 Cal. kduli^\ . CalUdor of 

«> JL 6 a «/ o*» a- sr 11 M ^; 2 

23 All. 120. . /1R86 v 8 j K) Gur Pratod v. MehU Uyvfy (1942) 201 

(*) tteoki Nandan v. Dhxan Singh (M6) 8 W (1942) AO ^ 

All. 407 ; Janki v. Sheoadahar (1901) -J * 
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S.108(j) by forfeiture ia determined by the leasee's fault, for although forfeiture ia the election of 
the lessor yet it is the fault of the lessee whioh has led to the determination of the lease («). 

As ancillary to the right to remove growing crops the lessee has the right of free 
ingress to and egress from the property in order to carry them away, for “ when the 
law doth give anything to one, it giveth impliedly whatsoever is necessary for the taking 
^ and enjoying of the same (0.** 

The right under this seotion is similar to that given by Bee. 5i to a bona fide transferee 
who has sown crops and is evicted by a person having a better title. 

A similar right is reserved by the common law of England in regard to emblements 
grown by a tenant from year to year whose tenancy is determined by no fault of his . 
This section has therefore been described as representing the common law of India (u). 

The English common law right has been to a great extent superseded by statute, for 
the Landlord and Tenant Aot, 1851 (14 & 15 Viot. c. 25) sec. 1 substitutes for the right 
to emblements the right to hold till the expiration of the current year of the tenancy. 

The section does not apply direotly to agricultural tenancies but the principle would 
no doubt be applied. V arious local Acts safeguard the evicted tenant's right to their crops. 

Clause (J) — Assignment. — In English law a tenant/can, as an ordinary incident 
of the estate granted to him, both assign his term and create sub-tenancies ( v ). Except 
as to some non-transferable agricultural tenancies, this has been the law in India both 
before and after the Act (w). The clause does *aot apply tenancies of homestead land 
in Bengal created before the passing of the Act, and these are not transferable except 
by custom (x). The clause refers to assignments Ciat are absolute and to assignments 
by way of mortgage and sublease. 

Absolute assignments. — Absolute assignments are assignments of the whole 
interest of the lessee. Such an assignment creates privity of estate between the lessor 
and the assignee, and the assignee becomes liable to the lessor on covenants running 
with the land including the covenant to pay rent (y). But this liability does not extend to 
pay interest on the arrears of rent (z). 

In English law a sublease for the whole residue of the lessee's tern| operates as an 
absolute assignment of the lease (a). So does a sublease for a term exoeediing that of the 
head lease (5). The Privy Council has pointed out that this is not the law in India and 
that a sublease for the whole of the unexpired term does not operate otherwise than as a 
sublease (c). 


(«) Davis v. Eyton (1830) 7 Bing. 154. 

(t) Co. Litt. 65b. 

(a) Narayanan v. Krishna Patter (1914) 26 
Mad. L. J. 348, 22 I.C. 516. 

(v) Doe d. MUchinson v. Carter (1798) 8 Term. 

Eep. 67, 60 ; Church v. Brown (1808) 15 
Ves. 258,264. 

(w) Venkatasamy Naick v. Ktdandapuri (1871) 

6 Mad. 227, 247 ; Doorga Pershad 
v. Brindabun (1871) 15 W.R. 274 ; Banes 
Madhub Banerjee v. Joy Krishna Mookerjee 
(1871) 12 W.R. 495; Kishori Lai v* 
Krishna Kamini (1910) 37 Cal. 377, 388, 
6 I.C. 600 ; Jyoti Prasad v. Ear Prasad 
(1932) 1932 AU. L.J. 567, 139 I.C. 346, 

( 82) A.A. 473. 

<*) Eari Nath v. Raj Chandra (1897) 2 Cal. W.N. 
122; Eanuman Prasad v. Deo Charan 


(1908) 7 Cal. L.J. 309 ; Madbu Sudan v. 
Kamini (1905) 32 Cal. 1023 ; Umar Kanta 
v, Kashiram (1914) 23 I.C. 246 ; Mohendra 
v. Krishna Kumari (19l8f46 I.C. 656; 
dnaMa Mohan v. Cabinda Chandra (1916) 
20 Cal. WIN. %22, S3 I.C. 565 ; Safar Ali 


v. Abdul Rasid (1924) 30 Cal. L.J. 585, 
84 I.C. 28, ('24) A.C. 1012 ; Sarada Kanta 
v. Nabin Chandra (1927) 54 Cal. 333, 97 
I.C. 817, (’27) A.C. 39. 

(V) Walker v. Reeves (1781) 2 Doug. 455, 461 : 
Williams v. Bosanquet (1819) 1 Brod. and 
Bing. 238 ; Monica Kitheria Saldham 
y. Subraya Eebbara (1907) 30 Mad. 410 ; 
Kamala Nayak v. Ranga Rau (1861) l 
Mad. H.C. 24 ; Ram Kinkar v. Satyn 
Charan (1939) A.PC. 14. 

(*) Virabhadraya v. Basangowda (1940) A.N- 
154, (1940) Bom. 328, 42 Bom. L.R. 279, 
187 I.C. 680. 

(a) Beardman v. tvilson (186% 4 C.P. 57; 
Bryant v. Hancock (1898) 1 Q.B. 716. 


(6) Milmo v. Carreras (1946) 1 K.B. 306. 

(c) Eunsraj v. Bejoy Mad Seal (1930) 67 Cjj- 
1176, 57 I. A. 110, 122 I.C. 20, (*30) A.T 
69 ; Ram Kinkar v. Satya Charan (19^- \ 
A.RC. 14 ; Naniajtpa v. Ranga Swann 
(1940) A.M. 410, (1940) 1 X.L. J • 200 - 
51 M.L.W. 258, (1940) M.W.N. 266. 
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Assignment by way of mortgage or sublease. — An Indian mortgage is 
not as a rule an absolute assignment and does not oreate privity of estate between the 
lessor and the mortgagee (rf) ; though, of course, the mortgagee of the term when he 
forecloses stands in the shoes of the lessee i e). It has been held that a privity of estate 
is created where the usufructuary mortgagee pays rent to the lessor who accepts it (/) 
but this does not seem to be consistent with the decision of the Privy Council in Rum 
Kinkar Banerjee s case (infra). As pointed out by the Privy Council in a later case (g) even 
after a mortgage tho lessor retains certain interest. The mortgagee cannot bo liable 
to the lessor for the whole of the rents and covenants and cannot he liable for any part 
of jt without apportionment even if he takes possession. In such circumstances if the 
mortgagee in possession pays the whole rent to the lessor he may be regarded aB doing 
so on behalf of the lessor and such payment will not by itself create a privity of estate 
between the lessor and the mortgagee. Nor will taking of possession by the mortgagee 
create such privity. An English mortgage is in form an absolute assignment, and when 
a mortgage in India took this form it was thought that it made the mortgagee of the term 
liable by privity of estate to the lessor.^ This rule was laid down by Wallis, C.J., in The • 
thalan v. The Eralpad Rajah (h). The same view was adopted by Itankin C. J. t in Bengal 
National Bank v. Janakinath Roy (i). This was, however, doubted by Mukerji J., in the 
undemoted case (j). There jros thus a conflict of decisions as to whether an English 
mortgage by a lessee of his leasehold interest operated as an absolute assignment so as 
to create a privity of Estate with the lessor. This conflict has now been set at rest by the 
decision of the Judicial Committee in Ram Kinkar v. Satya Charan (k) in which it has 
been held that a mortgagor in*lndia, when he assigns his interest under a lease to a 
mortgagee, does not under any of the forms of mortgage specified in sec. 58 transfer an 
absolute interest and consequently the mortgagee is not liable by privity of estate for • 
the burdens of the lease. 

• 

As an English mortgage in England vests the whole legal interest in tho mortgagee 
and oreates privity of estate between the mortgagee of the term and the lessor (l) f it has 
long been the practice of English conveyancers to make the assignment to the mortgagee 
by sub-demise to prevent the mortgagee being liable for rent (w). Hut privity of estate 
is not created by an equitable assignment whether by way of agreement (n), or by equitable 
mortgage by deposit of title deeds (o). 


A sublease is an assignment of a lesser term and accordingly there is no privity 
of estate between the lessor and the sublessee (p ) , and this is so in Indian law although 


(d) Thethalan v. The Eralpad Rajah (1917) 40 i 

Mad. 1111, 40 1.0. 841, followed In 1 
KeshavUU v. Maganlal (1934) 68 Bom. 327, 
36 Bom. L.B. 197, 148 I.C. 993, ('34) A.B. 
134 (but doubting the application of the 
doctrine of privity of estate in India). 

(e) MacNaghten v. Itheekaree Singh (1878) 2 J 

Cal. L.R. 323. 

(/) Oirendra Narayan v. Oanga Narayan (1038) 
A.A. 167. (1938) All. 288 (1938) A.L.J. 
66, 174 l.C. 246. 


(ff) 

(A) 


(■ i ) 
(j) 


agadamba Loan Co. v. Raja Shiva Prosad 
(1941) A.P. C. 36. # 

L917) 40%fad. 1111, 40 I.C. 841, discussing 
Kunhanujan v. Anjelu (1804) 17 Mad. 296 
and Kannye Loll Sett v. Nistoriny (1884) 
10 Cal. 443. • 

L927) A.C. 725, I.L.R. 54 Cal. 813, 104 I.C 

484. f 

'kda Krishna Pal v. Jagannath (1932) A.C 
775, (1932) I.L.R. 59 Cal. 1354, 56 C.L.J' 
187. 


(k) *(1939) A .PC. 14, 00 I. A. 60. See also 
J agadamba Loan Co. v. Shivaprasad (1941) 
A. PC. 36, 08 I.A. 67. . 

Williams v. Bosanquet (1810) 1 Brod. A 
Bing. 238 ; Stone v. Evans (1790) Peake. 
Adtf. Cas. 94 ; Haig v. Homan (1880) 8 
Bli. (N.8.) 380 ; Shiv Prasad v. Tom 
Smith (1938) 17 Pat. 409, 180 I.C. 292, 
(1939) A.P. 140 (cannot now lie regarded 
hr correct in view the decision In 
Ramkinan’a case aud Jagadamba's case). 

Cf. Bonner v. Tottenham and Edmonton, etc. 

Society (1899) 1 QB. 101 C.A. 

Coz v. Bishop (1857; 8 I)oG. M. A G. 815. 
Moores v. Choat (1830) 8 81m. 508. 

Halford v. Hatch (1779) 1 Doug. 183 ; South 
of England Dairies v. Baker (1006) 2 Ch. 
631 ; MacRusick v. Carmichael (1017) St 
K.B. 581 ; Akhoy Kumar ChaUerjee v. 
Akman Molla (1915) 19 Cal. W.N. 1107, 
27 l.C. 307 ; Timmappa v. Emm 
V enkanna (1897) 21 Bom. *11. 318, (but 
in the report privity* of contract is A 
mistake for privity of estate). 


(0 


(n>) 

9 

(«) 

(O) 

(p) 


S.1*(J) 
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S. W8(J) the sublease is for the whole residue of the term (q), A sublease whioh specifies ho term 
is construed as one for the whole residue of the term (r). 

Liability of th6 lessee after the transfer. — The seotion expressly enacts 
that the lessee by transferring the whole or part of his interest does not absolve himself 
from his contractual liabilities to the lessor (s), Notice to the lessor of the transfer does 
not affect the liability (t). The original lessee is liable on his covenant, ije., by privity of 
*. contract and the assignee is liable by privity of estate. There is no inconsistency between 

the liability of the two (u)* The word “ only 1 * shows that mere transfer does not absolve 
the lessee and that the transfer ooupled with other circumstanoes may do so. Thus jbhe 
liability of the lessee ceases when the lessor releases the lessee. The release may be 
express or implied. The facts that the lessor served a notice on the assignee determining 
the lease that the lessor filed a suit against the assignee describing the latter aB lessee in 
the plaint and recovered judgment which, however, remained unsatisfied, have been held, 
in the last mentioned Bombay Case, not to be enough to justify an inference that the lessor 
had released the lessee. In James Smith & Son j (Norwood) Ltd . v. Goodman ( v ) certain 
premises were demised to q limited company for a term. The lessee Company with the 
consent of the lessor assigned the lease to an individual. The lessee Company then went 
into voluntary liquidation and the defendant was appointed^the liquidator. The assignee 
of the lease paid rent for some quarters and assigned the lease to another limited Company. 
This assignee Company became hopelessly insolvent and was unable to pay any rent. 
In the meantime the defendant as liquidator distributed the assets of the lessee Company 
without making any provision for payment of future rent under the lease. It was held 
that the liability of the lessee Company was one which ought to have been a dmit ted to 
•proof by the liquidator and that he committed breach of his duty under sec. 247 of 
the Companies Act 1929 to pay or provide for the liabilities of the Company and to have 
the value of the contingent liability ascertained and was, therefore, liable in damages 
to the lessors. 


Privity Of 6St&t6. — In early times the action of debt for rent in England was 
proprietary (w). The idea of a personal obligation played a very small part in the relation 
of landlord and tenant ; and the landlord who demanded a rent in arrear was not 
seeking to enforce a contract, but was seeking to recover a thing (x). The result was that 
under the old system of pleading the lessor, in the absence of an express oovenant, could 
not maintain an action for debt against the lessee for rent accruing due after an assignment 
of the term, for in the language of the old cases—* 1 the land was debtor ” (y). Hence 
in Walker ' b case (z) it was said that, as the land was liable, the assignee, who had the land, 
was liable for the rent. The Judges said — “ For if the lessee grants over all his interest, 
the lessor may have an action of debt against the assignee, with whom there was no con- 
tract by deed. But for asmuch as the rent issues out of the land the assignee who hath 


(g) Bunsraj v. Bejoy Lai Seal (1930) 67 Col. 
1176, 67 LA. 110, 122 I.C. 20, (’80) A.PC. 

(r) Hurish ChuMer Boy v. Sree Kalee (1874) 
22 W.R. 274. V 


<•) 




Eaton v. Jacques (1780) 2 Doug. 455, 459 f 
Auridl v. Mills (1790) 4 Term Rep. 94 : 
Bhdanath Das v. Baja Durgu Prosad 
(1907) 12 Cal. W.N. 724; Atdeshar v. K. 
D. & Bros. (1925) 27 Bom. L.R. 553, 88 
I.C. 79, ('25) A.B. 380; Akrurmani v. 
Madhab Chandra (1918) 47 I.C. 800; 
Manmatha Nath v. Nalinaksha Rai (1925) 
79 1.C. 657, (*25) A.C. 428. 


Sasi Bhushun v. Tara Lai fl805) 22 Cfcl. 
494 ; 9l%tryiatha Nath v. Balaichandra 
(1924) 70 I.C. 411, ('24) A.C. 359 ; Baja 


Saiya Niranjan v. Sarajubala Debt (1930) 
38 Cal. W.N. 865, 127 I.C. 749, C80) 
^A.PC. 13. 

(«) Bombay Municipal Corporation v. VasanUal 
(1938) A.B. 860, (1988) Bom. 471, 40 
Bom. L.R. 497, 177 I.C. 479 ; Saradindu 
v. Kunja Kamini Ray (1942) A.C. 514. 
46 C.W.N. 798, 202 I.C. 663. 

(v) (1938) 1 Ch. 2lb. . # 

(u>) Pollock and Maitland History of Eng-lisB 
Law Vol. II p. 205. 

(x) Pollock and Maltlaft, supra Vol. II, p. 12“ 

(y) Foa 'The Law of Landlord and Teoaot,’ 

6t»Ed„ p. 188 ; Mills v. Auriol '1.60) i 
Hy. Bl. 438. 

(s) (1587) 3 Co. Rep. 22a, 22b. 
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the land, and is privy in estate is a debtor in respect of the land.” This is probably the 
first oase in which the phrase privity of estate is used and it expresses the idea that as 
the land is liable, the person who has the land must be liable. Subsequently when the 
personal and contractual nature of the action for debt was recognizod it became necessary 
to explain how a person who was not party or privy to the contract could be made liable. 
This difficulty was got over by applying the principle that the assignee who takes the whole 
interest of the lessee in the land takes it subject to the burdens (a). Ap between himself 
and the lessor the assignee stands in the place of the leasee, acquiring his rights and being 
subject to his liabilities, and in fact becomes a tenant (6). This principle was expressed 
by reverting to the words used in If alker ' s case and it was said that there was privity of 
estate between the lessor and the assignee oi the whole term (c). In the case of a sublease 
the sublessee becomes a tenant of the lessee and does not stand in the lessee’s place. 
Therefore there is neither privity of estate nor privity of contract between the head? lessor 
and the sublessee and a sublessee is not liable for rent nor on the covenants in the head 
lease to the headlessor (d). * 


The doctrine of privity of estate hty* been applied in India in casos reform! to in the 
next paragraph. But in Keshavalal v. Maganlal (e) Beaumint, C.J., doubted whether 
the doctrine could be applied in India, because the lessee in India has no estate and beoause 
there is no reversion in the fase of a perpetual lease. The word 44 estate” originally 
referred to the feudal tenure ufador which all real property was held for somo estate under 
the Crown. It first meant personal status, and then statu? in relation to land, and now 
means simply the interest of a tenant in his land. In this sonso it applies to tho interest 
of a lessee in Indian law, for the lessoo is recognized as having an interest in seo. 108 (c) 
and sec. 108 (j ). Then as \o reversion it is bruo that in English law a loose in perpetuity 
would operate as a grant in foe simple and there would bo no rovorsion. But in Indian * 
law there is a reversion, for as Sir Lawrenco Jenkins said — 44 A man who being owner 
of livid grants a lease in perpetuity carves a subordinate interest out of his own and 
does not annihilate his own interest (/).” It sooms therefore that Beaumont, C.J., 
referred to privity of estate in the strictest sonso of English law, that is the relationship 
between a legal term and a legal estate in reversion. The phrase 44 privity of estate* 4 
when applied in India cannot carry precisely tho same implication as in English law, 
since the oommon law of England attachod very special results to the relationship between 
the tenant of a legal term and the owner of a legal estate in reversion, which differed in 
many respects from the relationship between a tenant and a landlord who had no lega* 
reversion. But if the expression is usod with reference to the relationship of landlord 
and tenant, there seems no reason why the principle underlying the doctrine, viz., that 
the assignee who takes the whole interest of tlye lessor should tako it subject to the 
burden, should not apply in India. 


Liability Of assignee to the lessor.— The doctrine of privity of ostato has been 
applied in India, and in India also the liability of the assignee of tho term to the lessor is 
founded upon privity of estate. An absolute assignee is liable by privity of estate to the 
lessor for rent (g), and on all covenants running with the land. There ^ neither privity 
of estate nor privity of contract between the head lessor and the sublessee or mortgagee 


(a) 


(b) 


( c ) 
<*) 


Walker v. Reeve (1782) 2 Doug. 461 note at 
p. 462 ; Luca » v. Comerfora (1790) 8 Vea. 
Jnr. 235. # 

WilliantS v. Bosanquet (1829) 1 Brod. & 
Bing. 238 ; Purchase v. Lichfidd Brewery 
(1916) 1 K.B. 184, 187. 

Williams v. Botanquet, supra at p. 2C3. 


Halford v. Hatch 
South of England 
• 2Ch. 631. 


(1779) 1 Doug. 183; 
bairies v.sliaker (1908) 


\ § <e) 

; 

i </> 

; in) 

i 


(1934) 58 Bom. 327, 36 limn. L.U. 197, 148 
l.U. 493, ('34) A.H. 134. 

Rally Dass Ahiri v, Monmohini Daesee (1897) 
24 Cal. 440 approved by the Privy Council 
In 36 I .A. 148 and 45 LA. 168. 

Monica v. Subraya Hebban (1M7) 80 Ibi. 
410 ; Ardeshar v. K. D. do Bros. (1925) 
27 Bom. L.U. 553, 88 I.C. 79. < 4 25) A.B. 
83 ; SUk/uUo Pandnj v. Ramtshvoar Prasad 
(1939) 185 I.C. 557, y*§9#A.P. 622. 


s.i«(j> 
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and therefore the sublessee or mortgagee is not liable for rent nor on covenants in the head 
lease to the head lessor (h). 


The respective liabilities may be expressed in a table as follows : — 
Lessor 


Lessee .. . . Absolute assignee . 

Liable to lessor by privity of Liable to lessor by 

contract and privity of estate privity of estate. 

Sublessee and Mortgagee. 

<• Not liable to lessor as there is 

no privity of estate or of contract. 

The lessor can therefore enforce payment of rent from the lessee by privity of contract ; 
and also from the assignee of the lessee by privity of estate. But ho can only have 
execution against one (»). ^ 1 

The lessee ceases to be liable and the privity of contract is extinguished when the 
lessor accepts rent from the assignee or otherwise recognizee him as his tenant ( j) in 
circumstances implying that the lessor has released the les&e. Mere acceptance of rent 
from the assignee by itself, it is submitted, is not enough to release the lessee (see cases under 
footnote (t) ( u ) and (v) supra). But there is nonsuch recognition when the assignee pays 
the rent not as assignee but as the agent of the lessee (1c ). 1 ^ 

• The liability of the assignee is founded upon privity of estate, and it therefore con- 
tinues only so long as his estate lasts and he is only liable for rent due and for breaches 
of covenant incurred during his time ( l ). For this purpose the rent will be apportioned m). 
As the liability rests upon privity of estate it ceases when the assignee makes a 
reassignment (n). 


Illustration. 

A leases a house to B for a term of 9 years commencing on the 1st January 1900. 
B on the 1st January 1901 assigns the lease to C. G on the 1st July 1901 assigns the 
lease to D. B is liable by privity of contract to A for the rent of the years 1900 and 
1901. C is liable to A by privity of estate for the rent of the first half year of 1901. I> 
is liable to A by privity of estate for the rent of the second half year of 1901. 

But if there be a special covenant'by the assignee to pay the rent as there was in J. 
Lyons do Go. Ltd. v. Knowles (o) the liability of the assignee continues even after assignment 
by him. Further a covenant by the assignee with the lessee to pay the rent is not a mere 


<*) 


/<) 

<J) 


t Vhethalan v. The Eralpad Rajah (1917) 
40 Mad. 1111, 40 I.C. 841 ; Timmappa 
v. Rama Venkanna (1897) 21 Bom. 811 ; 
Akhoy Kumar Chatterjee v. Akman Molla 
(1916) 10 Cal. W.N. 1197, 27 I.C. 897 : 
Sitaram Mdharaj v. Narayan (1922) 50 
l.C. 268, (*22) A.N. 224 ; Jetha Nani v. 
Udho Das (1931) 131 l.C. 121, (*31) A. L. 
614 ; Syed Nawabali v. Mohammed Ramzan 
(1944) A.N. 141 ; Ram Kinkar v. Satya 
Charan (1939) A.FC. 14 ; Jagadamba Loan 
Co. v. Shivaprasad (1941) A.PC. 36. 


Kunhanujan v. Anjelu (1694) 17 Mad. 296 ; 
Manmatha Nath v. Nalinaksha (1925) 79 
I.C. 557, (*26) A.C. 423. 

Swansea Corporation v. Thomas (1882) 10 
Q.B.1| 48 j Thethalan v. The Eralpad 


Rajah (1917) 40 Mad. 1111, 1113, 40 
I.C, 841 ; Bombay Municipal Corporation 
v. VasanUal , supra and Saradtndu v. 
TKunja Kamini Ray Bee supra. 

(k) Digbijoy Roy V. Shaikh Ata Rahman (1912) 

17 Cal. W.N. 156, 15 I.C. 156. 

(l) Chancellor v. Poole (1781) 2 Doug. K-B. 

764 ; Paul v. Nurse (1828) 8B.&C. 48b ; 
Mehta v. Gd&adhar Rai 11910) 37 Cal 
688, 7 I.C. 198 ; PalinTBehari v. Ravi 

Ranjan (1944) A.C. 219; Saradindu v. 
Kunja Kamini Ray. See supra. 

Swansea Bank v. Thomas (1879) 4 Ex. D. 


<m) 

(«) 

(o) 


. , . v. Venkatesh (1907) 31 Bc m. 15 J , 
Mema v. Oadadhar Rai , supra. 

(1943) 1 K.B. 366. 
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covenant of indemnity but is an absolute covenant the benefit of which may bo assigned 6 iso /jv 
by the lessee to the lessor who may sue upon it although the assigneo is no longer " 

possessed of the rent ( p ). 

The assignee can determine his liability even though the second assignee be a man 
of straw ( q ), provided of course the assignment is not fraudulent or colourable (r). 

The liability of tho assignee does not depend upon possession {<*), for mere possession 
does not render a man liablo for rent if there has not boon a complete assignment (/). 

The contrary decision in a Bombay case (u) is based on a misreading of the English authori- 
ties as shown in the judgment of Wallis, C.J., in Thrthalan v. Kralpad Rajah (»). The 
assignee is liablo for rent from tho date of the assignment and not from tho date of taking 
possession (w). 

Liability of assignees of part of the demised premises to the lessor!— The 

question of the liability of assignees of parts of the demined premises to tho lessor for the 
whole rent was referred to but not decided in a recent- English case (x), whore ono of such 
assignees had under a throat of distress paid the whole rent and claimed contribution from 
the other assigneo. The question of apportionment of rent or other covenant in tho case 
of the assignment of a part of the demised premises by tho lessee is not free from difficulty. 

Tn one case the Patna High Court has taken tho view, with some doubt that in such a 
case the lessor is entitled to $ie the assignoc for the whole rent, und t he assignee is liable 
jointly and severally with tho lessee for the entire rent (v). In a later case the same High 
Court has held that if the assignee of a part is in separate possession of that part, he is 
liable only for proportionate jmrt of thoftront (z). 

As between the lfissee anc^ absolute assignee.— The primary liability to 
the lessor being that of the assignee who has tho property, the liability of the lessee has 
been said to be that of a surety for the assignee (a). So if tho lessoo has had to pay 
rent accruing during the period of the assignment (b) or damages for breach of oovenant 
during the holding of the assignoo (c), he can recover from tho assigneo. It is usual to 
express this liability in a covonant for indemnity, and when so expressed it is a con- 
tractual liability which the assignoo cannot got rid of by reassignment (d). In the case 
of a sublease of the property which is subject to a maintenance charge and tho sublease 
contains a covenant for quite enjoyment, on tho sublessor failing to pay the maintenance 
charge, the Bubibssee is entitled to pay the same in order to secure quiet enjoyment of 
the property and to recover the same from the sublessor (e). 


Covenants running with the land.— The liability of tho assignee is on 
covenants running with tho land. This expression has boon explained in the note 
under sec. 40 and again in the noto under sec? 108 (c). Thoso are covenants which 
directly concern the land demised (/) or which affect the nature and quality of tho land (g). 


(p) Butter Estates Company v. Bean (1942) 1 K.B. 

(q) Taylor v. Shum (1797) 1 Bos. & I\ 21. 

(r) Faga v. Dobie (1838) 3 Y. <fe C. (Ex.) 96. 
(«) Walker v. Reeve (1781) 2 Doug. 461 ; Williams 

v. Bosanquet (1819) 1 Bred. & Alng. 238 ; 
overruling on this point Eaton v. Jacques 
(1780) 2 Doug. 455 ; Kunhi Sou v. Mulloli 
Chathu (1015) 38 Mad. 86, 17 l.C. 933; 
Thethalan v. The Eralpad Raja, supra ; 
Srimanavedan v. Angela (1908) 3 Mad. 
L.J. 292; Monies Kitheria Saldanhav. 
Subr&ya Eebbara (1907) 30 Mai 410; 
dissenting from Kamala Nay ok v. Ranga 
(1864) 1 Mad. H.C. 24 and Mcbaghten 
x.LaUa Mew+LaU (1879) 3 Cal. L.R. 286 . 
(0 Ananda Chandra v. Abdullah Hossnn (1914) 
41 Cal. 148, 165, 20 l.C. 679 ; Cox v. 
, % Bishop (1857) 8 De G. M. * G. 816. 

(w) • V it hod Narayan v. Shriram Savant (190o) 
29 Bom. 391. 


(v) (1917) 40 Mad. 1111, 40 l.C. 841. 

(k) Jlengnl National Bank v. JanaJci (1927) 64* 
Cal. 813, 104 l.C. 484, (’27) A.C, 726. 

( x ) Wit/tam v. Bullock (1939) 2 K.B. 81. 

(u) Jyoti Prasad Singh v. Sedden (1940) 19 
Pat. 433, 192 l.C. 17 (1940) A.P. 616. 

(z) MadhabilaU Devi v. Brno Kristo Bay (1944) 
A.P. 129. 

(a) Wolve ridge v. Steward (1833) 1 Cr. dc M. 644. 
lb) Wolveridge v. Steward , supra. 

(c) Pepin v. Chunder Seekur (1880) 6 Cal. 811 ; 
Moule v. Garratt (1870) L.JL 6 Exch. 
132 affirmed 7 Exch. 101 ; Burnett v. 
Lynch (1826) 5 B. A C. 689. 
id) Harris v. Goodwyn (1841) 9 Dowl. 409. 

(e) Nanjappa v. Ranga Swami (1940) A.M. 4)0, 
(1940) 1 M.L.J. 200, 61 M.L.W. 268, 
(1940) M.W.N. 261. 

if) Spences'* case (1583) 6 Co. Bep. 16a. 

H) Rogers v. Uosegoody 1900) 2£h. 888 ; Dyson 
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Instances of such covenants are a covenant to pay rent ( h ) ; a covenant to repair (%) ; a 
covenant to grind all the com that grew on the land at the lessor’s mill, as it affected the 
land and benefited the owner and no one else (j) ; a covenant by the lessee of a public house 
to oonduot the ' business so as not to endanger the licence ( k ) ; a covenant by the lessee 
of a public house to buy liquor from the lessor (l) ; a covenant by the lessee of a mining 
lease to pay compensation for subsidence of the surface (m) ; a covenant not to assign with* 
out the license of the lessor (ft) ; a covenant by the lessor to renew, as it affects the very 
existence and continuance of the term (o) ; a covenant to pay rates and taxes (p ) ; a coven- 
ant to build on the land demised (q) ; a covenant by the lessor not to build on his adjoining 
land in front of the building line (r). The following are instances from Indian case law : a 
covenant by the lessor to grant a perpetual lease of a part of the land demised in cafte 
the lessee required it for an indigo factory (s) ; a covenant for renewal (0 ; a covenant 
giving the lessee an option to purchase (ft) ; a covenant in a lease of a mine to leave a 
barrier of coal of a certain thickness between it and the adjoining mine (v). 

Collateral or personal covenants. — A collateral or personal covenant is a 
covenant which affects land other than that demised or affects the covenantor personally. 
Such a covenant does not rqu with the land, and except under the equity referred to in 
the next paragraph cannot be enforced against assigns. 

Illustrations . 


(1) A leases a house to B who covenants to build another house on other land of A, 
B assigns the lease to C . A cannot enforce the covenant against C : Spencer's case (1583) 
5 Co. Rep. 16a. , 

• (2) A leases a house to B who covenants to # pay the rates and taxes of another 

house of A. B assigns the lease to C. A cannot enforoe the covenant against C: Gower v. 
Post-master General (1887) 57 L. T. 527. t 

(3) A leases a public house to B and B covenants not to build or keep any house 
for the sale of liquor within half a mile of the demised promises. B assigns the lease 
to C. A cannot enforce the covenant against C : Thomas v. Hayward (1869) L.R. 4 
Exch. 311. 


Restrictive covenants. — Covenants relating to land may binefean assignee in 
equity, if they are of a restrictive nature, though they are not made by a lessee in relation 
to the land comprised in the lease or are otherwise not binding on the assignee at law (w). 
This is on the principle that “ a party shall not be permitted to use the land in a manner 
inconsistent with the contract entered t into by his vendor and with notice of which he 
purchased ” (&). This is so whether the covenant be that of the lessor or of the 
lessee. 


f (A) 
(<) 
(i) 
<*) 
(l) 
<m) 
(n) 
<o) 


60 

( 9 ) 

(r) 


Stevenson v. Lambard (1802) 2 East. 575. 
Williams v. Earle (1808) L.R. 3 Q.B. 739. 
Vyvyan v. Arthur (1823) 1 B. & C. 410. 
Fleetwood v.^Hull (1889) 23 Q.B.D. 35. 
Clegg v. Hands (1890) 44 Ch. D. 503. 

Dyson v. Forster, supra. , 

McEacham v. Cotton (1002) A.C. 104. 
Simpson v. Clayton (1834) 4 Bing. (N.C.) 
758 ; Secretary of State for India v. Volkart 
Bros. (1027) 50 Mad. 595, 102 I.C. 240, 
(*27) A.M. 513. 

South of England Dairies Ltd. v. Baker 
(1906) 2 Ch. 631. 

Spencer’s case, supra. 

Ricketts s. Enfield Church Wardens (190$) 
1 Ch. 94k $ 


<*) 

(0 


(a) 

(v) 

(w) 
(*) 


Mathewson v. Ram Kami Singh (1900) 36 
Cal. 075, 1 I.C. 620. 

MacLeod v. Kissan (3906) 30 Bom. 250: 
Secretary of State v. Volkart Bros., supra. 
reversed on another point in Secretary if 
State v. Volkart Bros . (1928) 51 Mad. 885. 
55 I.A. 423, 111 I.C. 404, f'28) A.BC. 25S : 
Secretary of State v. A. H . Forbes (1912) 
16 Cal. L.J. 217, 17 I.C. 180; Sam 
Kishore v. Madan Mohan (1024) 69 I t . 
600, (’24) A.CJS46 ; Onkarprasad v. Badri 
Das (1927) 23TTag. L.R. 2fc 89 I.C. 273. 
('25) A.N. 281. 

Ladhabhai v. Sir Jamsetji (1917) 42 Bom. 
103,421.0.882. - 

Lodhm Colliery Co. v. Benin Behari (1919) 
55 l.C. 113. 

Lukerx. Dennis (1877) 7 Ch. D. 227 ; Wilson 
v. Hart (1866) 1 Ch. App. 463. 

Wilson v. Hart (1866) 1 Ch. App. 463. 
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Covenant not to assign. — Tho lessee's right to transfer or assign his interest S* 108 flt 
is subject to a contract to the contrary. Section 10 shows that tho right of the lessee to 
alienate may be restricted. If the restrictive clause gives tho lessor a right of re-entry* 
its breach may under sec. Ill (g) involve the forfeiture of the lease and tho consequent 
extinction of the right of the assignee (y). If t here is no provision for re-entry the breach 
does not give the lessor a right to determine tho lease ( z ), but only a personal right to 
an injunction or damages (a). Since the amendment of see. Ill (g), a provision in the 
lease that it shall be void in case of assignment without a right of re-entry is not sufficient 
to determine the lease, and the undernoted rases (b) are now obsolete. 

• Section 10 recognises tho validity of conditions restrictive of alienation in leases 
“ whbre the condition is for tho benefit of the lessor or those claiming under him.” The 
construction put upon these words in some cases (c) is that tho restriction is’invalid, 
unless accompanied by a proviso giving the lessor a right of re-entrv on breach. This 
view was dissefeted from on the ground that every such restriction is for the benefit of 
the lessor (d). The covenant cannot bo invalid, for such a covenant by itself will 
support a suit for injunction andt»damngos (e). Tho words in sec. 10 seom to bo 
words of explanation rather than of limitation, # 

In some oases (/) t-bf covenant not to assign has been described as inoperative. 

This can only moan inoperative as being per nr, and without words giving a right of # 
re-entry, insufficient to determine tho lease. Section 111 (g) lias btxm amended to show 
that a more provision that the lease shall bo void on breach of a condition is not enough 

to determine the lease. « 

* 

Whether tho restriction is by%umple covenant or by covenant to which a righUof 
re-entry is annexed, an assignment in broach of tho condition is valid. This is because the 
condition is construed as making tho lease voidable at tho lessor’s option; and until the 
lessor exercises his right of re-ent ry t ho assignment stands. This ih the law in England (g) 
and is followed in India (/i). But it has been suggested that the lessor could treat 
the assignment as a nullity (t). This point was referred to by Wallis, C.J., in Udipi 
Seshagiri v. Seshawa ( j ) and again by tho Judicial Committee in Hunsraj v. Bejoy 
Lai Seal (k), but in neither case was it decided. 

A covenant against absolute assignment is not broken by a sub lease for the whole 
residue of the term. The English law that such a sub-leaso operates as an absolute 
assignment does not apply in India (l). 

Consent Of lessor. — A lessee who is qnder a covenant not to assign may not 
assign without the consent of the lessor. This is frequently expressed in tho covenant, 


(V) 

(*) 


(a) 

<b) 

<0 

<<D 


Kristo Nath v. Brown (1887) 14 Cal. 170. ; 

Narayan v. Ali Saiba (1894) 18 Bom. 003 ; j 
Madar Saheb v. Sannahawa (1897) 21 Bom. j 
195 ; Netrapal Singh v. Kalyan Dan (1900) , 
28 All. 400 ; Udipi Seshagiri v. Scshamma \ 
(1920) 43 Mad. 503, 61 i.C. JJ58 ; Jogesh 
Chandra Roy v. Mokbul An (1921 1 25 ; 
Cal. W.N. 857, 60 I.C. 984, (*21) A.C. 474 ; 
Reajuddin v. Basuda Snndari (1918) 28 
Cal. L.J. 278, 48 I.C. 330 ; Khetra Hath v# 
Sheikh Baharali (1928) 49 Cal. L.J. 89, 
116 I.C. 153, (*29) A.C. 228. 

Tamgya v. Timapa (1883) 7 Bom. 262 ; 
Parameshri v. Vutappa (1903) 26 Mad. la* . 


7 yankatraya v. Shivrambhat (i883) 7 Bom. i 
256 ; Vishvmhwar v. Mahableahwar (1919) 

4$ Bom. 28, 47 I.C. 198. 
m Madhab v. Narattam Sikdar (1890) 

17 Cal. 826 ; Udipi Seshadri v. Seshomma p 
(1920) 43 Mad. 503, 61 LC. 658. 

*arameshri v. ViUappa (1903) 26 Mad. 157. . 


it) Gurushantappa v. Mallaya (192L) 45 Bom. 

1197, 03 I.C. 240, (’21) A. II. 27. 

(/) Akram Ali v. Darya Prasanna (1911) ti 
Cal. h. J. 014, 10 I.C. 489; Mahananda 
Bog v. Saratmani Debi (1914) 14 Cal. 
L.J. 585, 10 I.C. 374. 

(g) Williams v. Earle (»68) L.K. 3 Q.B. 739; 

Parker v. Jones (1910) 2 K.B. 82; Com- 
missioners of Works v. Hull (1922) 1 K.B. 
205. 

(h ) Basarat Ali v. ManiruUa (1909) 36 Cal. 745, 

20 I.C. 416 ; Promode Ranfan v. AuHni 
(1914) 18 Cal. W.N. 1188, 26 I.C. 23; 
(Jolak Nath Roy v. Mathura Nath (1893) 
20 Cal. 273 ; Sital Prasad v. Nawab DUdar 
(1916) 1 Bat. L.J. 1, 33 I.C. 408. • 

(i) Parameshri v. Vittappa. supra, 

(j) (1920) 43 Mad. 503, 61 I.C. 658. 

(i k ) (1938) 57 Cal. 1176, 57 I, A. 110, 122 .XC. 20, 
(’30) A.PC. 59. j. t 
K i) See note supra “ Aotomte assignment.'* 
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and with the added term that such oonsent shall not be unreasonably withheld. This is 
construed not as a covenant by the leasor not to withhold consent unreasonably but as a 
qualification of the covenant not to assign (m). So if consent iB unreasonably refused, 
the lessee may assign without consent (n), or may obtain from the Court a declaration 
of his right to assign (o), and such a declaration can be made on an originating 
summons (p). Consent is unreasonably withheld if the lessor refuses to consent because 
he wishes to regain possession of the premises (q ) ; but not if he genuinely believes that 
the assignment would be detrimental to the property (r). 

Consent on payment. — Section 144 of the Law of Property Act, 1925, engrafts 
upon every covenant not to assign without consent a proviso that no money shall be 
payable in respect of such consent unless the lease contains an express provision to the 
contrary 9 (a). There is no such enactment in India but the same rule would certainly be 
followed, for profit to the lessor is not the proper purpose of the covenant. 

Involuntary assignment. — An involuntary assignment by operation of law is 
not a breach of the covenant ; for the covenant is nqt the same as one to do no act from 
which an assignment may result (t). Hence it is not broken by the insolvency of the 
lessee (u), even on his own petition (v) ; nor by an execution unless the proceeding is 
collusive (w) ; nor when the lease is acquired under a statutory power {x). On the other 
•hand a covenant may be so framed as to restrain involuntaiy assignment (y). 

Runs with the land.— A covenant not to assign or sub-let runs with the land (z). 
But a contractual restriction on assignment does not apply to an assignment by a person 
upon whom the property has devolved by operation oHaw and wlio is under an obligation 
to* assign, and so a trustee in Bankruptcy may assign in spite of the covenant (a). A 
liquidator of a company in voluntary winding up is bound by the covenant (6), and so is 
the liquidator of a company in a compulsory winding up, for he represents the compaity 
and acts on their behalf (c). 


Strictly Construed. — The Courts do not favour restrictions on alienation, and 
covenants not to assign are strictly construed. An assignment of a part is not a breach of a 
oovenant against assignment of the whole (d). A covenant against assignment does not 
prevent sub-letting (e), and a oovenant against sub-letting does not prevstit sub-letting 
of a part (/). Nor does a mere contract to sub-let which does not create the relation 
of landlord and tenant between the parties amount to a breach of covenant not to 
sub-let ( 0 ). 


(i») 






<r) 

<•) 


Treloar v. Bigge (1874) L.R. 9 Exch. 251 ; 
Sear v. 1 louse Property and Investment 
Society (1880) 16 Ch. D. 887. 

Treloar v. Bigge, supra. 

Young v. Ashley Gardens Properties Ltd. 
(1903) 2 Ch. 112 C.A.; Ducasse v. Cohen 
(1921) 48 Cal. 170, 24 Cal. W .N. 1007, 60 
I.C. 105. 

Ducasse v. Cohen , supra . 

Bates v. Donaldson (1896) 2 Q.B. 241 ; In re 
Winfrey & Ciatterton’s Agreement (1921) 
2 Ch. 7. 

premier Confectionery Co. v. London Com- 
mercial Sale Booms Ltd. (1933) Ch. 904. 
West v. Gtoynne (1911) 2 Ch. 1 C.A.; Jenkins 
~rice (1907) 2 Ch. 229. 


v. Price ( , 

It) Croft v. Lam ey (1858) 6 H.L. Cas. 672. 

(it) Doe d . Ooodbehere v. Bevan (1815) 8 M, St S. 
353. 

(v) Re Riggs , Ex parte Lovell (1901) 2 K.B. 16. 

Iwf Doe d. Mitchimm v. Carter (1798) 8 Term. 
Hep. 57 and 800 : Croft v. LunUey, supra ; 
Vyankatraya v. Shivrambhat (1§83) 7 Bom. . 
256, 201j Tamaya v. Timapa (1888) 7«| 
Bom. 26B ; Nath v. Mathura (1893) 

• 20 Cal. 273. 


(*) 

<y) 


(*) 


(«) 

(5) 

(e) 

(d) 

<•> 

</) 

<g) 


Slipper v. Tottenham , etc., Rly. (1807) L.H. 
4 Eq. 112. 

Re Walker , Ez parte Could (1884) 13 Q.B.D. 
454 (bankruptcy) ; Fryer v. Ewart (1902) 
A. C. 187 (Voluntary or compulsory 
liquidation) ; vyankatraya v. Shivrambhat, 
supra ; Dwarika Nath Roy v. Mathura Nath 
(1910) 21 Cal. W.N. 117, 84 I.C. 883. 

v. Cotton (1902) A.C. 104; 
v. Earle (1868) L.R. 3 Q.B. 739 ; 
Goldstain v. Sanders (1915) 1 Ch. 549 ; 
Re Stephenson ds Co. Poole v. The 
Company (1915) 1 Ch. 802. 

Doe d. Ooodbehere v. Bevan, supra. 

Cohen v. Popular Restaurants Ltd. (1917) 1 
K. B. 480. • 

Re Farrows Bank Ltd . (1921) 2 Ch. 164 C.A. 
Church v. Brown (1808) 15 Ves. 258. 

Crusoe d. Blancoe v. mtgby (1770) 2 Win. 


McEacham 

Williams 


B. 760. 

Wilson Rosenthal (1906) 22 T.L.B. 233. 
Secretary of State for India v. Euchwar Ume 
<k Stone Co. Ltd. (1937) 05 I.A. 46, (1938) 
A.P. 20. 
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Th6 Whole or any part. These words recognize the right of the leisee to 
assign or sub-lease not only the whole but also a part of the property. An 
assignment of a part creates • privity of estate (A), and the assignee is liable for a 
proportionate part of the rent (i)— - See note “ Apportionment by estate” under sec. 37. 

. The ftS8i 8 nee ot a part of the property leased is entitled to the benefit of covenants 
whioh run with the land and which can be apportioned under sec. 37, so far as they 
affect his part of the land. Such covenants may be a covenant to repair or a covenant 
for quiet enjoyment. In Simpson v. Clayton (j) an assignee of & share of a sub- lease was 
allowed to recover damages for broach of the lessee’s covenant to obtain a fresh lease from 
t^je head lessor without joining the owner of the other share of the sub-lease as a party. 
But a # covenant for renewal of a lease is a covenant to renew the lease as a whole, and a 
lessee who has assigned his interest in a part cannot by suit for specific {wfcimanoe 
require renewal of the lease as to tho part that he has not assigned (ifc). 

Non-transferable tenures . — These are tenures which are by custom not trans- 
ferable. They are generally agricultural tenures to which this chapter does not apply. 
A similar exception was added to section 0 of this Act by Act 3 of 1885. Agricultural 
tenancies are generally regulated by locdl Acts. See note 4mder sec. 0(i). 

If a non-agricultural tenancy is by custom not transferable that custom overrides 
the provision of this section^). 


The incident of non-transferability was common to tenancies of homestead lands 
and of agricultural lands before tho posing of the Transfer of Property Act in tho 
absence of a custom to tjie contrary (m), By sec. 2GB of the Bengal Tenancy Act 
as amended by Bengal Act 4 of 1918, tho holding of an occupancy raiynt. in Bengal y* 
Bubject to the provisions of that Act, capable of being transferred like other immoveable 
property. 


Clause (k)— Lessee’s duty Of disclosure. — The lessor is by sec. KIM (a) under an 
obligation to disclose defects of which ho is aware and which affect the intended use of 
the property, but the duty of the lossoo is moro limited. He is only bound to disclose 
facts affecting the lessor’s title which increase tho value of the lease and of which the 
lessor is unaw are. The section is similar to sec;. 55 (5) (a) which imposes a similar duty 
on the buyer *and refers to title and not to physical advantages. A lessee like a 
buyer would be under no duty to disclose the existence of a coal mine of which the 
lessor was u na ware — Seo note under sec. 55 (5) (a). But if tho lessee obtained an agree- 
ment for a renewed lease, in consideration of tho surrender of tho old lease, suppressing 
the fact that the person on whose life the old lu*se depended was then on bis death-bed, 
the agreement could not bo enforced (n). 

Clause (1)— Obligation to pay rent.— Under this sub-section there is an implied 
covenant by the lessee to pay rent. But there is no charge for unpaid premium (o) as in» 
the case of unpaid price. Again as all leases have now to bo executed by both parties. 


(Ik) United Dairies v. Public Trustee (1923) 1 ! 

K. B. 460. . ! 

(i) MadhabOata Debi v. BuUo Kristo Roy (1944) j 
A.P. 129 (assignee having exclusive and i 
separate possession of the part assigned). * 

8 sswwttsfc. W h» 

Mad. 885, 55 LA. 423, 111 LC. 404, ( 28) . . 

A PC 248 ' 

(1) Aiuutda' Mohan Saha v. Gobinda Chandra 
(1916) 20 Cafe W.N. 322, 33 I.C. 565. 

(») Madhab Chandra v. Bejoy Chard (1899) 4 ( o ) 

Cal. W.N. 674 ; Madhu Sudan v. Kamxnx 
(1906) 82 Cal. 1023; Ram Cfcaran v 


M&H 'Charon (1908) 7 Cal. L. J.^107; 
Safwr Mi v. Abdul 1 


Rasid (1924) 39 Cal. 


Jj. J. 585, 84 I.C. 28, ('24) A.C. 1012; 
Surada Mania v. Naton Chandra (1927) 64 
Cal. 333, 97 I.C. 817, (’27) A.C. 39 : Nabu 
Mondal v. ChAim Mullik (1898) 26 Cal. 
896 ; Sm. Mamal Mayes Dasi v. JHbaran 
Chandra Pramanik (1932) 36 Cal. W.N. 
140, 138 I.C. 72, ('32) A.C. 431. 

Ellard v. Uandaff (Lord) (1810) 1 Ban. A 
Beatty 241, cf illustration (a) to ft. 22, 
Specific Belief Act, 1877. f 

Yenkatacharayulu v. Venkatasubba Boo 
(19f5) 48 Mad. 821, 90 I.C. 726, (*26) A.K. 
55. not following Kandmami v* Homo* 
sami (1919) 42 Mad. 203,il LC. 607 and 
Shepheard v. JSeethara (W7T) 6 Oh. D. 597^ 


. 108 
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the covenant will always be expressed. The obligation to pay rent begins as soon as the 
lessor has fulfilled his obligation under sec. 108 (b) and put the lessee in possession (p). 
This would be so, even if one of the joint lessees is in actual possession and the other 
lessee is not obfetruoted by lessor in getting joint possession ( q ), 

Payment to one of several joint lessors is a payment to all (r) and conversely payment 
by one of several joint lessees is a payment by all («). But payment to a landlord by a 
stranger to the tenancy of a sum equivalent to the amount of the rent owing by the tenant 
is not a good satisfaction of the rent, even if it be accepted by the landlord, unless it is made 
by the payer as agent for and on behalf of or in the name and account of the tenant or 
with his authority or subsequent ratification. Thus where the tenant being in arrear, thf* 
estate agent of the landlord paid the amounts in arrears out of his own pocket in thqhope 
of reooifping himself when the tenant would pay and the tenant not still paying the estate 
agent on behalf of the landlord put in a distraint and recovered the amount, it haB been 
held that there had been no satisfaction of arrears of rent and the distraint was not 
unlawful ( t ). 

Joint lessors may sue together, or any one of them may sue alone for the whole 
rent (ft) ; for a lease by lessors who are the joint-tenants of a property operates as a lease 
by each and by all. 

If the lessors are tenants-in- common the lessee should *pay rent on a joint receipt 
to all or to one who is authorised by the others. Payment to one co-sharer landlord is 
not a discharge against all ( v ). 

•. 

Lessors who are tenants-in-common can maintain a joint action for rent or one 
ca-sharer may sue for the whole rent if he joins tie other co-tenants as parties (ic). 
But one co-sharer cannot sue separately for his share of the rent, unless there is an 
agreement that the lessee shall pay each his share separately (a?). But the mere fgct 
that they have been recovering rent separately in the past does not prevent them 
from suing jointly (y). Where the plaintiff and defendants were joint owners of a 
zemindari and the defendants purchased the lessee’s interest in certain parcels it was 
held that the plaintiff could not maintain a suit for rent for those parcels, apparently 
because the rights of the parties could only be worked out in a partition suit (z). 

• 

Where premises were let out to two persons who jointly and severally covenanted for 
payment of rent and on the death of one the other paid the whole rent it has been held in 
England that as the lease created a joint tenancy both at law and in equity and as the 
surviving tenant succeeded to the whole benefit of the lease thero was no reason why equity 
should compel the executors of the deceased tenant to contribute (a). In India, it is 


(?) Shama Prosad v. Taki Mullik (1801) 6 Cal. 
W. N. 816. 

i (?) Nut Mahommad v. Ahmad Alikhan (1936) 
A.L. 816. 

(r) Oodit Narain v. Hudson (1866) 2 W.R. (Act 
10 of 1859 Rulings) 15 ; Krishnarav 
v. Manaji (1874) 11 Bom. H.C. 106 ; 
Sambhu v. Kamalrao (1898) 22 Bom. 794. 

(•) NiUumber Mustophy v. Doorgachum 
(1865) 2 W.R. (Act of 1859 Rulings) 94. 

( t ) Smith v. Cox (1940) 2 K.B. 558. 

(u) Robinson v. Hof man (1828) 4 Bing. 5J2, 

665. 

3 Alim Sirdar v. RamlaU (1898) 25 Cal. 324. 

Shashi Kumar v. Seda Nath (1908) 35 Cal. 
744; Pergath Lot v. Akhowri (1892) 19 
Cal. 735. e 

lx) Pramada , „ v. Ramani Kanta Roy 

(1907) 3£1, 35 I.A. 73; Nepal 


Chandra Qhoso v. Mohendra Nath (1904) 

31 Cal. 707 ; Jadoo Shat v. Kadumbinee 
Hasses (1881) 7 Cal. 160 ; Ouni Mahomed 
v. Moran (1879) 4 Cal. 96 ; Biijo Kxshore 
v. Ooma Soonduree (1874) 23 W. R. 37 ; 
Bykunt Kyburto v. Shushes Mohan Pal 
(1074) 22 W. R. 526; Msst. Lalun v. 
Hifnraj Singh (1873) 20 W.R. 76 ; Dwp- 
bundhob Chowahery v. Hinonath Mooksrm 
(1870) 19 W. R. 168 ; Haradhun Qossameo 
v. Ram Mewaz (1872) 17 W. R. 414, 
Sree Misser v. Crowdy (1871) 15 W. R. 
243; Qunga Narain Doss v. Sharoda 
Mohun Roy (18<ft) 12 W.R. 30; Hechams 
v. Horwood (1884) 10 Bing. 526. 

Akshoy Kumar v. Copal Kamini l>eW (1906) 
33 Cal. 1010; QirUh^Chunder v. Chhatra- 
dhar Chase (1905) 3 Cal. L. J. 379. 

Oirindra Chandra Pod v. Sreenath Pal (19° J ) 

32 Calf 567. 

Cunningham Reid v. Public Trustee (l««l 
1 K.B. 602. 
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submitted the two tenants would be regarded as oo- tenants and the benefit of the lease will q 
also devolve upon the legal representative of the deceased and the surviving tenant will * 
be entitled to contribution. 


A stipulation for interest on arrears of rent is onforcible (6). Even if there is no 
such stipulation, as rent is a sum certain payable at a certain time, interest on arrears of 
rent is recoverable under the Interest Act if the leaso is in writing, or otherwise from the 
date of demand in writing giving notice that interest will bo claimed. The Patna High 
Court has, however, held that in the absence of any term in the lease providing for the pay- 
ment of interest, the claim for interest upto the date of tho suit cannot be allowed (c). 
A mere omission by the lessor to charge interest is not a waiver of his right (d). 

Where in a mining lease the lessee covenanted to pay the royalty and also to 41 pay 
and discharge all taxes, rates, assessments and impositions whatsoever being in the Mature of 
public demands which shall from time to time be charged, assessed or imposed upon tho 
said mines ” it has been held that tho lessee was under this covenant liable to reimburse tho 
lessor for the Road and Public works cess and tho expenses of the Mines Board of Health 
paid by the lessor but not for income^ax paid by tho lessor on the royalty (e). 


An increased payment is sometimes stipulated for in case of breach of oovenant, a*g. t 
not to oarry on certain trebles (/) ; to restore to its original condition laud on whioh slag 
had been placed (g ) ; not sell hay off the premises (h). English cases turn upon the # 
distinction between a penalty and liquidated damages. If it is a penalty, only the 
actual damage suffered is recoverable but if it is liquidated damages tho full amount is 
recoverable as increased relit. But in India the distinction between a penalty and 
liquidated damages having been ^bolished, the lessor cannot reoover more than reason- 
able compensation not exceeding the amount named — see sec. 74, Indian Contrfot 
Act. In a Madras case (i) increased rent in tho evont of a breach of any of several 
stipulation was allowed as liquidated damages. No reference was made to seo. 74 of the 
Indian Contract Act and it is submitted that the increased rent should not have 
been allowed except on the finding that it was reasonable compensation. In Tejendro 
Narain Singh v. Bakai Singh ( j), the lessee held fields under a kabulayet, some at rents of 
8, some of 4, and some of 2 annas for seven years and by that kabulayet agreed that 
on the expiry of the term he would exocute a fresh kabulayet and then cultivate, and 
that if he cultivated without executing a kabulayet ho would pay at the uniform rent 
of Rs. 4. The defendant did not execute a fresh kabulayet and was charged at 
the rate of Rs. 4. The Court hold, Rampini, J., dissenting, that the increase was a 
penalty. It is submitted that Rampini, J., was right. The agreement to execute a 
fresh kabulayet was not a condition of the easting tenancy. At the determination of 
the tenanoy that agreement gave the tenant the option (1) to restore possession 
or (2) to exeoute a kabulayet for a fresh tenancy on such terms as might bo agreed, 
or (3) to continue in possession on an oral tenancy at a rental of Rs. 4 ; and he acoepted 
the oral tenancy. 


•Time Of payment.— The section does not specify the proper time for payment. 
That may be fixed by the te*ms*of the lease or by custom, and if nt* it is at the end of 
the period for whioh the rent is reserved (*). Rent may be reserved payable in advance 


(ft) 

<c) 

(4) 

(«) 

(/) 


Narain v. Panna Chand (1908) 30 Cal. 

3 : Bhyrub Cfander v. Meer Ameerood- 

m (1872) 17 W.B. 173. 

d Pratad v. Harihar Proud (1940) 102 

3. 770, (1041) A.P. 100. 

ary LAI *. Bullab Loll (1880) 5 Cal. 102, 

yama Charan Mandal v. Herat Mollah 

ta^Coal^Co^v. JanaMan Kishore Lai 

Sro $etrvpd\tan''A*ylum Dittrid 


Ur) 

(h) 

(i) 


(Manager*) (1882) 0 Q.B.I). 404 C.A. 
Elphinstone ( Is>rd) v. Monkland Iron 6 
Coal Co. (1886) 11 App. Cas. 832. 

Wilton v. Love (1896) 1 Q.B. 020. 
Jlalkuraya v. Sankamma (1899) 22 Mad* 
453. • 


(?) (1895) 22 Cal. 058. 

li) Hangayya v. Bobba Sriraimdu (1904) 27 Mad. 
1 ' 148 * 31 I.A. 17, 20; Bama Naidu v. Sri 

MaharU Rama Kittori (M00) 10 Mad. L.J. 

20 . . * * • 
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3.196(1) as fore-hand rent. But if rent is paid before it is due, it is treated as an advanoe to the 
landlord with an agreement that on due date such advance will be treated as a fulfilment 
of the obligation to pay rent — See note “ Bent paid in advance*' under seo. 50. 

Place Of payment. — The oomrnon law rule is that in the absence of an express 
covenant the lessee must be ready to pay the rent on the land demised. If there is an 
express covenant for payment, the lessee must seek out the lessor and pay him wherever 
he may be (Z). It is not necessary that the lessor should make a demand for rent (m). 
This rule has been adopted as to the implied covenant in this clause, and it 
has been held that if no place is specified, the lessee must seek out the landlord 
to make the payment (n). A tender at the landlord's or his agent's usual place of 
business is valid and sanctioned by custom (o). 

* Mcfte Of payment. — The mode of payment is the same as in the case of any other 
debt. Rent reserved is money payable in cash (p). Payment through the post is at the 
tenant’s risk (q), unless the landlord has led the lessee to believe that he may resort to the 
post for payment (r). If the landlord accepts a bill or promissory note for the rent 
this may, if that is the agreement, be taken as an absolute payment (*). But if that is 
not the agreement, the bill of the note, if a negotiable instrument, operates as a condi- 
tional payment, and the lessor, if he has not endorsed the instrument, may sue for the 
rent if the bill or note is dishonoured. If the bill or note is xfjt a negotiable instrument 
*it operates only as security for the rent and does not extinguish the debt. 

Suspension Of rent. — If the lessee is evicted by the lessor from the whole of the 
property leased, the lessee is not liable for rent for the period of the eviction (Z). Such 
eviction, therefore, involves suspension of rent. Th^ word suspension implies that the 
liability for rent is not finally determined, but revives as soon as the lessee is restored 
to possession. 

« Eviction. — To constitute an eviction it is not necessary that the lessee should 

forcibly dispossessed («). In the oase of Upton v. Tovmend (v) an eviction was said to 
be “ not a mere trespass and nothing more, but something of a grave and permanent 
character done by the landlord with the intention of depriving the tenant of the enjoyment 
of the demised premises.” Substantial interference by the landlord with the tenant's 
enjoyment will suffice even if there is no complete dispossession (w). IUs an eviction 
if the lessor induced the lessee’s tenants to pay rent to him (z) ; or if he prevents the lessee 
collecting rent from the sub-lessees (y) ; but not when he merely takes kabulayets from the 
sub-lessee which do not result in any interference with the lessee (*). Where, however. 


(!) Haldane v. Johnson (1853) 8 Exch. 089, 695. 

(m) Nasiruddin v. XJmerji Adam Co. (1941) 

LB 288 

(n) Jatadhari v. Shamsul (1912) 16 Cal. L. J. 552, 

14 I.C. 713. In the Mallir of Maung 
(1939) 186 I.C. 69, (1940) A.R. 84. 
f o) Fakir Lai Ooswami v. Bonnerji (1899) 4 
Cal. W. N. 324 ; Allihhoy v. Oordhandas 
(1929) 23 S.L.R. 29, 111 I.C. 530, (’29) 
A. B. 13. 

(p) Henderson v. Arthur (1907) 1 K. B. 10 C.A. 

(q) Hawkins v. Ru*f(1793) Peake 248. 

(r) Warwick v. Hookes (1791) Peake 98; 

Norman v. Ricketts (1886) 3 T. L. R. 182 
O.A.; Luttges v. Sherwood (1895) 11 T.L.R. 
283. 

(s) Lewis v. Luster (1835) 2 Cr. M. & R. 704; 

Sard v. Rhodes (1836) 1 M. 4 W, 153. 

( t ) Kadumbinee JDossia v. Kasheenath Biswas 
v (1870) 13 W. R. 838: Dhunpat Singh 

• v. Mohamei Katim (1897) 24 04. 296 ; 
Rani Lalita Sundari v. Rani Sumomoyee 
Hast (1900) 6 Cal. W. N. 853 : Mahomed 
JeavUya Mean v. Svkheamessa Bibi ( 
(1910) 1# CaL W. N. 446, 5 I. C. 352 ; 

• Qodai JuoSa* v., Aminuddi Houdadar 


(1913) 18 Cal. L.J. 509, 21 l.C. 957 ; Chan- 
drakant Das v. Rama Nath Barman (1910) 
11 Cal. L.J. 591, 6 l.C. 478 ; Manindra 
Chandra v. Narendra Chandra (1919) 
46 Cal. 956, 52 I.C. 13. 

(u) Noorigan Sardar v. Bimola Sundari (1918) 
18 Cal. W.N. 552, 18 I.C. 87 ; Jogendra 
Lai v. Moheah Chandra (1928) 55 Cal. 
1018, 112 I.C. 172, (’29) A.C. 22. See 
als %Abdul Latif v. Homed Qazi (1939) 60 
Cal?1082, 88 Cal. W.N. 61, 148 I.C. 1177, 
(’33) A.C. 898. 

(*) (1885) 17 C.B. 30, 64-65 ; Neale v. Mackenzie 
a (1836) 1 M.4W. 747 ; Dhunput Singh v. 

Mahomed Kazim (1897) 24 Cal. 296. 

(w) Mahomed Jeaullya JMean v. Sukheannessa 
Bibi (1910) 14 CaTw.1T. 446, *5 I.C. 852. 
(a) MsL Hoymobutty v. Sreekishen (1871) 14 

(y) Krista Soondur v. Koomar (Thunder (1871) 
15 W.R. 230 ; Raseswari v. Saurendrq 
Mohan (1910) 11 Cal. L.J. 601, 5 1.C. 105 ; 
Dhunput Singh v. Mahomed Karim, supra . 
(e) Srinivas Aiyangar v. Rangaswami (1915) 
25 I.C* 812. 
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the lessor recovered rent from a sub-lessee by mistake, it was held that such act does not C ltt A) 
amount to eviction. It must be shown that the lessor deliberately and intentionally 
evicted the lessee (a). 

EffGCt of partial eviction by lessor. — It has already been noted that if the lessee is 
evioted by the lessor from the whole of the property leased the lessee is not liable for rent 
for the period of the eviction (see note supra “ Suspension of rent ”). What is the effeot 
of the eviction of the lessee by the lessor from a part of the demised premises T The 
answer to this question appears, from the decided cases, to have been given differently on a 
consideration of different factors, namely (i) whether the lease was for a lump sum rent, 

(H) whether the lease was for separate or divisible rent e.g., so much per acre or per 
bighsfand (iii) whether the eviotion was a deliberate act of the lessor. It will be con- 
venient to note the decisions under these different heads. § 


(i) Effect of partial eviction in case of a lease at a lump sum rent . — If the 
premises are let for one rent, the rule of English law is that the eviction of the 
lessee by the lessor from part of the fcmised premises suspends the rent for the whole (b). 
The reason of the rule given in the earlier cases is that the landlord being in feudal times the 
defender and protector of the tenant should not be encouraged to disturb him. In later 
cases the reason given is thiib the landlord is not entitled to apportion his wrong. Judicial 
decisions in India on this point have not been uniform. In some cases this rule of English • 
law has been followed and it has been held that if the rent is an entire rent- for all the 


property leased, eviction by the lossor^of the lessee from part of the pro|>erty leased 
suspends the whole rent (f ). ‘ In some cases (d) decided by the Madras High Court, it was 
said that if the lessee is in possession of any part of the premises demised, he is estopped 
from pleading that he is not liable for the rent of that part. In a later Calcutta oaso it was 
said in such a case that if the rent is an entire rent, the tenancy is indivisible and it is not 
ojifen to the landlord to assert that any portion of the rent is payable in respect of any 
portion of the premises demised (e). Further, the Madras oases would seem to have been 
practically overruled by the Privy Council decision in Katyayani Debi v. Odoy Kumar (f) 
where their Lordships said that the doctrine of suspension of rent applied when the rent 
was an entire rent and the tenant had not been put in possession of part of the subject 
leased ; for it is tantamount to an eviotion if the lessor is unable to put the lessee in 
possession of any portion of the premises demised (g). In a recent Calcutta case it was 
held that where two tenancies comprising different plots of land in two different rouzas 
and held at different jamas are amalgamated so as to form one tenancy in law and the 
tenant is dispossessed by the landlord from a portion of one of the plots, the tenant 
cannot claim suspension of the whole rent, but only of the rent of the plot from a portion 
of which he has been dispossessed (h). 


(a) 


<*) 

(c) 


hhihihh A Marwari v. Jamuna Prasad (1941) 
A.P. 417, (1941) 193 l.C. 280; Sukhraj 
Rax v. Dip Narain (1941) 197 l.C. 100, 
(1042) A.P. 260. 

Jpton v. Toumend (1855) 17 C.B. 30 ; 
Neale v. Mackenzie (1830) 1 M* <fc \\ . ih . 

lasheswari v. Saurendra Mohun (1910) 11 
Cal. L.J. 001, 6 l.C. 105 ; Purna Chayvdra 
Sarbajna v. Rasik Chakrabarti (1910)13 
Cal. L.J. 119, 9 l.C. 568 : Sanp Jan ; 
Bitri v. Aftabudiin Miah (1910) 13 Cal. j 
L.J6 116, 8 l.C. 30; Ashutosh Dhar v. ■ 
Joy Lai Sardar (1913) 17 Cal. L.J. 60. 

8 I.C. 621; Rajani Manna v. South 
Chandra (U10) 48 l.C. 699 ; Ramam 
Kanta v. Hara Chandra (1923) 68 l.C. 
406, (*23) A.C. 162 ; Abhayacharan^ v. 
Eemchandr ‘ * 


Emdmdra (1029) 57 Caj. 137, 123 l.C. 
668, ( v 20) A.C. 668; ErUhna \. Surmlja 
Nath (1082) 36 Cal. W.N. 72, 13. l.C. . 606. 
(*82) A.C. 385; Rai Bahadur Dahp 


(d) 


(«) 


! (/) 

I w 

* 


Sarny an Singh v, Suraj Naruyan Mis sir 
(1935) 14 Pat. 323, 163 l.C. 208, ('3fJ 
A.P. 38. 


Meenakshi Sundara v. Chidambaram ('Hetty 
(1912) 23 Mad. L.J. 119. T6 l.C. 711: 
Snruanarauana v. A Rajah of Takkiah 
(1923) 69 l.C. 517, r28) A.M. 459 : Jtanu- 
mantha Qoundan v. Doraiswaml Pillai 
(1928) 64 Mad. L.J. 354, 109 l.C. 465, 
(*28) A.M. 880. 

See the Judgment of Page, J., fn Dhirendra 
Sath Roy v. Bhabatarini Debi (1020) 
83 Cal. W.X. 307, 110 l.C. 207, (’20) A.C. 
395. 


(1925) 52 Cal. 417, 52 LA. 160, 88 l.C. 110, 
(•25) A. PC. 97. 

Hnlgate v. Kay (1844) 1 Car. and Kir. 841 ; 
Katyayani Debi v. Udoy Kumar, tupra. 


Bibi Sameunehar v. Hari Nath (1043) A.C. 01, 
(1942) 2 Cal. 406? F6*C.LJ. 426, M 
C.W.X. 861, 206 IX\ 602. 


« 
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(ii) Effect of partial eviction in case of a lease at separate or divisible rent — In the case 
of a partial eviction by the lessor the whole rent is not suspended, unless the rent is a lump 
sum rent for the whole land treated as an indivisible subject (t). In Sajjad Ahamad v. 
Traildkhya Nath (j), Rankin, C.J., said that “ the doctrine of suspension of rent depends 
solely upon this that the rent due is an entire sum in respect of the land demised.* * When 
the land is let at a stipulated rent at so much per acre or per bhiga, the whole rent is not 
suspended and the lessor is entitled to an apportionment. In such cases there is an 
abatement of rent and the lessee pays a reduced or abated rent for the portion of which he 
is in possession (Jfc). 


(iii) Where the partial eviction was not a deliberate act of the lessor . — Again, as suspen| 
si on of the whole rent is in the nature of a penalty, it is not enforoed if the eviction ^ not 
the deliberate act of the landlord. When the lessor by inadvertence included a part of the 
lessee’s lands in a rent suit filed against other tenants and the lessee was dispossessed of 
that part the lessee was only entitled to an abatement of rent (1), although the rent was an 
entire rent. So also where the lessor recovered rent from a sub-lessee by mistake it was held 
that such act does not amount to eviction bo as to entitle the lessee to suspension of the 
entire rent (m). Nor will suspension be enforced ii the lessee has consented to give up 
possession of part of the demised premises (n). This exception is similar to the equity of 
apportionment which the lessor has when he is unable to putjthe lessee in possession of 
•part of the land leased, and the lessee knows at the beginning of the tenancy that that 
part is in the possession of another and that the lessor will not be able to give him 
possession (o). f 

It has already been noted (see note supra “ covenant to f give possession* * under 
clause (b) of this section) that where the lessor fails t# put the lessee in possession of the 
whole of the demised premises the English rule of suspension of the entire rent whether 
it was a lump sum rent or a separate rent, was not applicable in India. In laying this 
down the Privy Counoil in Ramlal Dutt Sarkar v. Dhirendrn Nath Roy (p) observe!! : 
“ As the case before the Board has been held to be a case not of eviction by the lessors, 
but of their failure to give possession, their Lordships in this ex parte appeal confine them- 
selves to the law applicable to the latter class of cases. To that class they think that the 
doctrine of suspension of rent should not be applied in Bengal. Whether it should be 
applied at all to cases of eviction of the lessee by the lessor from a part of the^ind, and if so, 
whether it is limited to rents reserved as a lump sum, and whether it is a rigid or dis- 
cretionary rule — these questions will call for careful review when they are presented by the 
facta of a particular case. Their Lordships must guard themselves from being supposed 
to assume that had Srinath been ousted from any portion of the lands in 1886 it would be 
open to his successors to set up for the first time in 1931 that the entire rent must be 
suspended. Their Lordships explained KatyayanV s case (supra) and stated that it had 
been wrongly taken to lay down that if rent was a lump sum rent then in all cases of 


ftilure to give possession of any part there must be a suspension of the entire rent. 
Katy ay ant's case being thus out of the way and having regard to the last sentence in the 
•observations quoted above it now seems fairly clear that there is no rigid and inflexible 
1 

(i) Deoki Koer v. Sheo Prasad Singh (1939) Earro Kumari v. Purna Chandra (1900) 

A.P. 866, (1939) 180 l.C. 98. 28 Cal. 188 (bad law). 

(j) (1928) 66 Cal. 484, 472, 118 l.C. 376, (’28) • ({) Bitweswar Sarkar v. Kali Outran (1926) 

A.C. 479. 44 cal. L.J. 27, 94 l.C. 418, (’26) A.C. 908. 


Katyayani Debi v. Udoy Kumar (1926) 52 
Cal. 417, 62 LA. 180, 88 l.C. 110, ('25) 
A.PC. 97; Bisweswar v. Kali Charan 
(1926) 44 Cal. L.J. 27, 94 l.C. 418, (’26) 
t A.C. 908 ; Tarap Sheikh v. Kunja JBehary 
(1926) 44 Cal. L.J. 191, 98 l.C. 215, 
(*26) A.C. 1226; Susil Kumar Biswas 
v. B<sjani Manta (1928) 65 C%J. 689, 104 
l.C. 775* (*27) A.C. 737; Raja Keshes v.< 
. Satish dHutmdm (1981) 35 Cal. W.N. 46, 

* 132 1X3. 81, (*315 AXJ. 897. Contra— 


Basantlal Marrnri r. Jamuna Prasad (1941 ) 
A.P. 417, 193 I.C. 280; Sukraj Ra\ v. 
Dip Retain (1942) A.P. 266, 197 l.C. 160. 
Rameshwar Lai v. Butto Kristo ifai (1934) 
13 Pat. 396, 162 I.C.»992, (*34) A.P. 
Rarmdra Chandra v. Manindra Chandra 
(1922) 49 Cal. 1019, 67 l.C. 800, (’2-) 
A.C. A3 ; Joyram Chandra v. 

Charan (1925) 85 I.C. 781, (’25) A.C. 80^. 
(1942) 70 I.A. 18, (1948) A.PC. 24. 
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role and the teohnical common law rule of suspension of the entire rent on partial S. 198(1) 

eviotion in a case where a lump sum rent is reserved by the lease ought not to be applied 

rigidly in India in every case. It is submitted that the Courts in India should apply the 

principle of justice, equity and good conscience and decide each case on its own particular 

foots, where, for example* the dispossession does not amount to a tortious or wrongful 

act deliberately done by the lessor, or where the area from which the tenant has been 

dispossessed is insignificant or when the claim for suspension of rent is put forward after the 

lapse of a long period it would not, it is submitted be in accordance with rules of justioe, 

equity and good conscience to allow suspension of t he entire rent even if a lump sura rent 

is reserved by the lease. So it lias been held, by the Calcutta High Court in a recent 

•case ( q ). 

• t 

Eviction by title paramount. — Eviction by title paramount does not involve the 

penalty of suspension of rent and the lessor is entitled to have the rent apportioned. 

Title paramount is a title superior to both that of the lessor anti of the lessee, against which 
neither is able to make a defence (r). To constitute eviction by title paramount. Eoa says 
that three conditions must be fulfilled : “ the eviction must have been from something 
actually forming part of the premises demised ; the patty evicting must have a good 
title ; and the tenant must have quitted against his will (a)." The lessee is not entitled 
to have the whole rent suspended, but must pay rent in proportion to the part of whioh 
he has possession (l). The onus is on the lessor to show what is the fair rernt of the land 
out of whioh the tenant was not evicted (u). If the lessee is evicted from the whole 
of the property leased by title paramount he is, of course, not liable to pay any rent at 
all for the period of the^ eviction (t*). 

) • 

It is tantamount to an eviction if the lessee is obliged to attorn to the person 
having the superior title (w) ; but not if he attorns because he has been bribed by the 
differ of a lower rent (x). 


DilUVion.— If part of the tenant s holding is lost by diluvion, he is, in the absenoe 
of any special stipulation in the lease, entitled to a proportionate abatement of rent (p). 
He will not be entitled to suspension of the whole rent even if the land reforms by 
alluvion and the landlord settles it with a stranger (2). 

If the tenant is entitled to a proportionate abatement of rent by reason of diluvion 
or partial eviction by title paramount, the onus is on the tenant to p rove lrom what 


(q) Ashutosh Roy v. Indu Bhutan Sen Gupta \ (v) 

(1945) 49 C.W.’N. 470. 

(r) Neale v. Mackenzie (1836) 1 M. & ; 

Jogendra Lai v. Mohcsh Chandra ( 19-8) 

65 Cal. 1013, 1028, 112 IX. J72, ( 2J) 

A.C. 22. ! (to) 

(•) Foa on Landlord and Tenant, 6th Ed., p. 104 . 

(t) Qopanund Jha v. Lalla Gobiml *'***** 

(1869) 12 W.R. 109 ; Ram Dc*si v. dsvtonh 
Roy (1910) 15 Cal. L.J.,310, 6 IX -06 , 
Banka Behari v. Mai an Mohan llo’i 
(1921) 26 Cal. W.K. 143, <W 1.C.J < J. 

(•21). A.C. . 532 Err not 


. "MS) jLwn 

Boy V. Emdai Meah (1M2) Mj ft), 

59 Cal. 1CR2, 36 Cal. V. .N. 2^1, 5 j Cal. 

L.J. 72, 84 Bom. L.R. 481, 62 Mai. L-J- 
336, 136 1.C. 398, (*32) A.PC. 28 ; burendra 
Narain v. Dina Nath (19*5) 43 Cal. j>u4, 36 # 

. I.C. S3. is) 

(u) Sunndra Narain v. Dina Nath t tupra. 


Charulrakant Dan v. Rama Nath Barman 
( 1910 ) 11 Cal. L.J. 591, 6 I.C. 478 ; 
Noorijaii Sardar v. Jlitnola Sundari (1913) 

18 Cal. W.N. 652, 18 I.C. 87; Moti Lot 
v. Yar Muhammad (1025) 47 AU. 63, 86 
I.C. 766, ('25) A. A. 275. 

Hill v. Sounder* (1825) 4 B. A C. 6V; 
Noorijan Sardar v. Jiimola Sunaarx, tupra ; 
Jogendra Lai v. Moheth Chandra, tupra ; 
AmrUlal v. UUamlal (1939) A.C. 216, 
( 1938 ) 2 Cal. 659. 181 I.C. 629; Padma : 
kumari v. An ndaW*udhan (1940) 196 I.C. 
203, (1911) A.l\ 219. 

Noorijan Sardar v. Bimola Sundari , tupra. 

Kali Pratanna v. Dhananjai Ghost (1884) It 
Cal. 625 ; Kritta Dot v. Abdul Karim 
(1921) 26 Cal. W.N. 328, 62 I.C. 474, 
i’21) A.C. 220. Bee a!*o Ram Ran Bijaya 
y Aprup Tcwary (1942) 201 I.C. 60tt« 
(1942) A.P. 466 a case relating tou agri- 
cultural land-following Afttfl iv. 
Shumsul Uuqe (1931) A.C. 637, 69 Cal. 
155 , 35 C. W.X. 1011 (F.B.) on the question 

of onus. 
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& 168 (m) portion he has been evicted and the extent to which the rent should be reduced (a). The 
fact that the tenant has proved dispossession in a previous suit is not sufficient to shift 
the onus (6). 

Where part acquired under Land Acquisition Act. — When part of the land is acquired 
under the Land Acquisition Aot the compensation includes the value of the leasehold 
and of the reversion. The right to an abatement of rent will depend upon whether 
the whole compensation is paid to the landlord (c). 

The Landlord and Tenant ( War Damage) Act , 1939 (2 & 3 Geo. 6 C. 72) : Seo. 1 of this Act 
avoids the obligation either of the landlord or the tenant to repair where the necessity c 
for repair arises from war damage and sec. 4 provides that where land comprised in a lease 
is unfit bj^reason of war damage the tenant may serve a “notice of disclaimer" stating that 
he elects to disclaim the lease. The landlord on being served with such notice may serve a 
counter notice objecting to the disclaimer on the ground that he is prepared to do the 
repairs. This Act, therefore, enables the tenant to disclaim the lease where the demised 
premises is rendered unfit by war damage and avoid pajrment of rent or if the rent had been 
paid in advance, to recover the sent paid, in respect of the period beginning from the date 
of service of the notice of disclaimer and ending when the premises are rendered fit (d). 
There is no such legislation in India and the matter is to be governed by express covenant, 
if any, or by the provisions of this section. * 

Doctrine Of Frustration.— In England the doctrine of frustration was supposed 
never to apply to put an end to a lease and relieve th€ lessee of hi** liability to pay rent. This 
doctrine has been somewhat shaken of late by the observation of Viscount Simon, 
L.C ft and Lord Wright in the case of CricHewood Property and Investment Trust Ltd . v. 
Leighton's Investment Trust Ltd. (e). Lord Russell and Lord Goddard, however, upheld the 
old view of the matter. As to whether the doctrine of frustration may be applied to leaseq 
in India see notes supra under clause (e). 

Apportionment Of rent. — Rent may be apportioned either by time or by estate. 
This subjeot is dealt with in the notes under seos. 36 and 37. 

Illegal or Immoral purpose. — Rent is not recoverable for premises leased for 
an illegal or immoral purpose. See note “Immoral" under seo. 6 (h). « 

Clause (m) — Repairs. — This clause imposes the same obligation in the case of all 
leases, and sec. 108 (o) requires the lessee to use the premises as a person of ordinary 
prudence would use them if they were his own. The lessee is liable for permissive 
waste (/), and must keep the property in ae good a condition as he found it, and must 
yield up the property in the same condition subjeot only to fair wear and tear and irresis- 
tible force. 

a There are thus two implied covenants : (1) to keep in repair, on whioh suits may 
be filed from time to time during the term, and (2) to restore in repair, i.e., in as good 
a condition as he found the property, on whioh covenants suit oan only be filed at the 
end of the term. •' » 


(a) Arunehanira Singh v. Shamml Hug (1932) 
69 Cal. 166. 133 1.0. 677, (*31) A.C. 637, 
dissenting from a dictum of Sir Barnes 
Peacock In Qopanund Jha v. LaUa Oobind 
(1869) 12 W.K. 109, and overruling on this 
l point ; Krista Dot v. Abdul Karim (1921) 

> 25 Cal. W.N. 828, 02 I.C. 474, ('21) A.C. 

• 220 : Durgi Prasad Singh v. .Rajendra 
(1918) 41 Cal. 498, 40 I.A. 223. 21 I.C. 
750 ; Jogesh Chandra Roy v. Bmdad Mmh 
(1932) 69 I.A. 29, 59 Cal. 1012P86 Cal. 
W.N. 221, J5 Cal. L.J. 72, 84 Bom. L.R. 
• 481, 02 Mai. £.£ 888, 136 I.C. 898, (’32) 
A.PC. 28. 


(6) Satishchandra Pal. v. Hrisheekesh Law (1933) 
00 Cal. 247, 6 Cal. W.lf. 1134, 67 Cal. 
L.J. 403, 143 A.C. 80, (*38) A.C. 290. 

(e) TJma Sunkur v. Taifni Chunder (1882) 9 

Cal. 571; Watson A Co. v. Wistanni 
Oupta (1883) 10 Cal. 544 ; Psari Mohan 
v. Audhiraj Aftab Chand (1882) 10 Cal. 
L.R. 520 ; Cam Dadu * PandUrao (1930) 
82 Bom. L.R. 1243, 128 I.C. 899, ('30} 
A.B. 592. 

Jd) Turner v. Stella Bond Ltd. (1941) 1 K.B. 669. 
As) (1945) A.C. 221. * 

(f) Doongersey v. Keehavji MeghU (1917) 13 

Bop. L.R. 878, 883T*43 I.C. 278. 
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English law. The lessee’s liability under this olause has been said to be the same S. 
as under English law (g). But though in English law a tenant for years has been said to be 
liable for permissive waste (A) ; this rule has never been applied to a tenant from year to 
year (*)> and more recently it has been held that a tenant for years is not liable for pennis* 
sive waste in the absence of a covenant to repair ( j). It is now thought that the liability 
of a tenant for years is limited as in tho case of a tenant at will, to an implied obligation 
to use the premises in a husbandlike manner Ik) and to keep a house, wind and 
watertight (!)• 


Keep. The word “ keep ” refers to the state in which the property is to be maintain* 
g obliges the lessee to maintain the property in the same condition at all timet 

duyng the whole term (ft). The breach of the obligation is continuous so long as the 
premises are not in the requisite state of repair (o). § 


R6Stor6. — The obligation to restore the promises in good repair is not affected by 
the mode in which the tenancy is terminated, whether by efflux of time or by 
forfeiture (p). This obligation is subject to sec. 108 (e) and does not apply if the property 
is destroyed by a fire not caused Ity the negligence of the lessee ( q ). 

Reasonable wear and tear. — This exception exonerates the lessee in case of 
dilapidation caused by {he friction of the air, by exposure and by ordinary use (r).^ 

Irresistible force. — The lessee is not liable to repair damage due to extraordinary 
causes such as storm, flood or accidental fire. Under English law accidental fire involved 
liability for waste, unfit this was remedied by statute (a). But under this section the 
lessee is not responsible for aeciifcntal fire unless he has definitely taken that burdepon 
his shoulders by covenant ( t ). The lessee is of course liable for fire lighted intentionally 
or caused by negligence lu). The storage of cotton in an unventilated room where it is 
Ignited by spontaneous combustion is negligence which makes the lessee liable (v). 
But the storage of spirits docs not make the lessee liable on the principle of liyland v. 
Fletcher (w) which says that a dangerous thing may tie only kept at a man’s own peril (*), 
for the rule in that case does not apply unless there is a special use bringing increased 
danger to others and is not applicable to such matters as domestic use of gas and 
electricity (v). If the property is destroyed by accidental fire tho lessee can avoid the 
lease under sec. 108 (e). In a case in which a godown was burnt down owing to the 
negligence of the lessee’s watchman, the lessee sought to avoid the lease and escape 
responsibility on this ground. But the Court held that the lessee was liable in damages 
and that hfa disclaimer of liability was a waiver of notice under this section (z). 


<•) 


$ 


O) 

<i> 

(I) 


8 


See the judgment of Mookerjee, J., in Bijay 
v. Howrah Amta Light Railway (1923) 
38 Cal. L.J. 177, 180, 72 l.C. 08, (*23) A.C. 
524. 

Coke 2 Inst. 145. 

Torriano v. Young (1833) 8 C. & P. 8; 
Harnett v. Maitland (1847) 10 M. & W. 
257 ; Yellowby v. Gower (1855) 11 Exch. 
274. 9 

In re Cartwright , Avis v. Jsewman (1880) 
41 Ch.D. 532. v „ , 

Horsefall v. Mather (1315) Holt. (h.P.) 7. j 
Auworth v. Johnson (1832) 5 C. <fe P. 2&) ; : 
Leach v. Thomas (1835) 7 C. & V. 327 ; 
Wedd v. Porter (1910) 2 K.B. 91, 100. 
Lurcott v. Wakely A Wheeler (1011) 1 K.B. : 
905, 918. 

J/uxmore v. Robson (1818) i B. <fc AM. 584 . 
Spoor v. Gwen (1874) L.K. 9 Ex. 99, 111: 

Plumer v. Johnson (1902) 18 I.L.1L 116. 
Sarafali v. Subraya (1896) 20 Bora. 439.. 
Bait India Distilleries A factories v.Matfag 
(1928) 51 Mad. 994, 114 l.C. 234, ( 2fl 
A.M. 1140. 


(r) 

<•> 


(t) 

<«) 


(f) 

(w) 

(*> 

(V) 


iz) 


Terrell v. Murray (1901) 17 T.L.R. 570; 

Danes v. Davies (1888) 38 Cli. 1). 499, 505. 
Fires Prevention (Mctrojxdla) Art, 1774 
( 1 4 Geo. 3 C. 78), sec. M0, whirl! la of general 
application though tho Act. refers to *lhe 
Metroirtdls; Richards v. Easto (1840) 15 
M. <fc W. 244, 251. 


East India Distilleries A Foci Tries v. Mathias , 
supra . s 

Filliter v. Phippart (1847) 11 Q.B. 347; 
Girdaridoss v. Ponna Pillui (1920) 39 
Mad. L.J. 233, 50 l.C. 252. 


Mulchand Semi Chand v. Rasdeo Ram Sarup 
(1026) 48 All. 404, 94 l.C. 425, (’26) A. A. 
695. 


(1868) L.H. 3 H.L. 330. 

East India Distilleries A Factories v. Mi 


supra. • 

Rickards v. Lothian (1913) A.C. 263 ; Dharud 
Soorma v. Rangoon Indian Telegraph 
Association Ltd. (1935) 18 Bang. 369, 
('35) A.R. 4GJ . 

Girdaridoss v. Portha*Pmai, supra . m f 
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5. 108 <m) Seotion 108 (e) refers to destruction which renders the house substantially unfit for 
inhabitation so that if the chimney of an uninhabited room were blown down the 
lessee could neither avoid the lease nor call upon the lessor to restore it unless there was 
an express covenant for repair by the lessor. The lessee would not be liable to replace 
it, but if the broken chimney let in rain he would be under an obligation to do such 
repairs as were necessary to prevent damage to the house by wetness. 

Eight Of entry and view. — The lessor is given, by this seotion, statutory authority 
to enter the premises for the purpose of inspecting the state of repair. In the absence 
of suoh authority or of an express power in the lease, ho would be liable on such entry 
to be treated as a trespasser (a), even though the non-repair renders the landlord liable | 
to forfeiture under a superior lease (6). 

Atafl reasonable times. — This condition would no doubt be satisfied by the lessor 
giving notice of his coming (c). 

Express covenant to repair.— An express covenant by the lessee to repair is 
a oontraot to the contrary and excludes the implied oovenant (d). The express covenant 
to repair is either special or gqperaL The special covenant is for particular decorative 
repairs such as papering or painting. The general covenant is for general repairs. 

A general oovenant to repair includes repair not only of buildings existing when the 
demise is made, but all those which may be erected during the term (e). In a Calcutta 
case (/) Page, J., stated the rule as follows: — “Now, the general rule of law with 
respect to the construction of covenants to repair 4 is that wfyere the covenant to repair 
is in general terms to keep the premises in repair, the covenant will attach to new buildings 
that subsequently are erected on the demised premised during the currency of the term. 
On the other hand, where the covenant to repair refers to oertain specific property that 
is demised, such as * the said buildings ’ or ‘ the said houses, 1 unless the additionaj 
buildings in fact became part of the specific buildings which the tenant covenanted to 
repair, the covenant will not extend to such new and separate erections.” 

The covenant for general repairs may be expressed in different ways such as to keep 
in good repair (g) or “in good and substantial repair” (h) or “in good and tenantable 
order and repair” (») or “in habitable repair” (j) or “in thorough repair and good 
condition ” (k). But all these forms have no technical significance and are satisfied by 
substantial repairs (1). 

The covenant for general repair is construed with reference to the condition of the 
building at the commencement of the lease* and if the house is an old house the lessee is 
bound only to keep the house in good repair as an old house (m) and not to give the lessor 
the benefit of improvements (n). On the other hand repair implies renewal and 


(«*b 

(b) 

(c) 

$ 


</> 


<») 

(A) 


Barker v. Barker (1829) 3 C. <ft P. 557; 
Seale v. WyUie (1824) 3 B. <fc C. 533. 

Stocker v. Planet Building Society (1879) 27 
W.R. 877 C.A. 

Doe d. Wetherall v.Bird (1836) 6 C. <fe P. 195 
(at convenient fines). 

Standen v. Christmas (1847) 10 Q.B. 135. 

Field v. Cumick (1926) 2 K.B. 374 ; Cornish 
v. Cleife (1864) 3 H. & C. 446 ; Ezra Meyer 
Aaron Cohen v. Kumar Debendra (1928) 
82 Cal. W.N. 154, 107 1.C. 86, (’28) AJC. 89. 

Debendra Lot v. Cohen (1927) 54 Cal. 485, 
490, 491, 106 1.0. 477, (’27) A.C. 908, 
citing Doe d. Worcester Trustees v. Row- 

• lands (1840) 9 C. & P. 734 ; Smith v. Mills 
(1889) 16 T.L.R. 59, and Cornish v. 
Cleife, supra. 

Payne v. Rains (1847) 16 M. 6 V. 641. 

Debendra Laly. Cohen (1927) 54 Cal. 485* 
486, 106 TO. <76, (’27) A.C. 908. 


(0 

K 

(0 


(m) 

(n) 


Stanley v. Towgood (1836) 3 Bing. (N.C.) 4. 
Belcher v. M'lntosh (1839) 8 C. & P. 720. 
ImtcoU v. Wakdy A Wheeler (1911) 1 K.B. 
905, 906. 

Harris r Jones (1832) 1 Mood. & R. 173 ; 
GutteHdge.Y. Munyard (1834) 7 C. & P* 
120 ; Stanley v. Towgood , supra; Mantz v. 
Goring (1838) 4 Bing. (N.C.) 451 : Payne 
v. Haine (1847) 16 M. & W. 541 ; Scales v. 
Lawrence (1860) 2 F. & F. 289 (lessor may 
not claim for every crack In glass or 
scratch in paint) ; Perry v. Chotzper (1893) 
9 T.L.R. 488 (cracks in plaster and nail 
holes in walls not a breach). 


Payne v. Maine, supra,** Harris v. Jones, 
supra. 

Gutter idgc v. Munyard , supra : Soward v. 
Leggatt (1836) 7 C. & P. 613; Scales v. 
Lawrence , supra; Truscott v. Diamond 
Rock Boring Co. (1882) 20 Ch. D. 2*1. 
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replacement of parts that have decayed and when that is done the new U put in place g. Jg/ga 
of the old. So if the floor of a house had become rotten the tenant must put down a 
new floor (o) ; or if an external wall has decayed and become dangerous he must 
demolish and rebuild it [p). The landlord does, therefore, get. the benefit of improved 
and renewed parts; and the dictum of Tindall, C.J., in Outtcridge v. Munyard (g) that 
what the natural operation of time flowing on effects, and all that the elements bring 
about, in diminishing the value constitute a loss which so far as it results from time falls 
upon the landlord,” is not correct if applied to parts. But it is correct if applied to 
the whole fabric for the obligation to replace decayed parts dot's not extend to the 
recreation of the whole. Thus in Lister v. Lam <f* Xe&hum (r), where a house built upon 
* <a timber platform resting on mud decayed to such an extent that the platform could 
ndl be renewed and it was necessary to seek a new foundation on the solid gravel 
below tho mud, this work was held not to be included in the covenant for gcndfal repairs. 

Lord Esher said — “However large the words of the covenant may bo, a covenant to 
repair a house is not a covenant to give a different thing from that which tho tenant 
took when he entered into the covenant.” The lessee is not bound to give the lessor a new 
house at the end of the term, but* he is bound to make timely repairs, for, as said by 
Fletcher Moulton, L.J., in Lvrcott v. 1 Yakely and \V heritor (*) “ If you properly repair 
as you go along the consequence will be that you will always get a house which will be 
in repair and usable as ^ house, but you will not get a house that docs not suffer from 
age, nor a house which when old is the same as when it was new.” • 


The covenant is also construed with reference to the class of house and tho locality 
in which it is situate lor tho state of repair necessary for a house in Grosvenor 
Square would be totally differed from tho state of repair necessary for a house in 


Spitalfiold (/). 


t Alterations that arc not authorised are ns much a breach of tho covenant as 
dilapidations, e.g. f opening a door in a wall (u), or pulling down a wall across a t 
courtyard (w), or converting the ground floor into a shop (w). 

The express covenant is more extensive than the implied covenant, for if the 
premises are in a bad state of repair when lot, the covenant to “put ” in good repair 
obliges the lessee to give up tho premises in a better state of repair than when ho got 
them, and fie is not justified in keeping thorn in bad repair because thoy were in a bad 
state when he took them (z). Again tho covenant to ‘ keep” in good repair implies 
that the lessee must put them in good repair, for ha cannot keep them in good repair, 
unless he puts them in good repair (y). Moreover the express covenant may require the 
lessee to rebuild if the property is totally destroyed by fire or other inevitable accident. 

An Indian illustration is the case of Ucchk v. Ttlkry (:). The lessee covenanted to 
“ keep the premises wind and w’ater-tight and in habitable condition,” and when the 
house was damaged by earthquake he was liable to repair it to the extent of making it 
wind and water-tight and habitable. 


Breach Of COVenant.-^Brcach of a covenant to repair will not b; restrained by 

Tho remedy is damages. • 


injunction or specific performance (a). 


(o) 

( <?1 

<r) 

$ 

<«) 


Proudjoot v. Hart (1890) 25 Q.B.l). 42, * 53 . 
Lurcott v. Waking <fc Wheeler , supra. 

(1834) 7C.&P, 129. , . ■ 

(1693) 2 Q.B.l). 212, 21 6-21 7 C.A. Sec I 
Wright v. Lawson (190?) 19 L.r.U. 203; 
Torrens v. Walker (19UW 2 Ch. 106. j 
(1911) 1 KID. 905, 919. „ . _ rji . 

Payne v. Maine (1847) 30 M . * W. 541 , 
Haldane v. Newcomb (1863) 9 L.T. 420. 
Doe d. Vickery v. J art-ton. ( 1317 ) 2 ^ 4 . 
293: Cange v. Lockwood (1860y 2. le. <V 
F. 115. 


O’) 

(K) 

(X) 

(y) 

(e) 

(a) 


Doe d. Wetherall v. Bird (1833) 6 C. & P. 195* 
Marsden v. Edicard Heyet Ld. (1927) ? E.B. 


m 


Belcher v. M'Jntoth (1839) 8 C. A F. 7! 
Payne v. Maine, supra ; Proud/ oot y, 
(1899) 25 Q.B.l), 42. 

Lurtali v. Wakely, etc. (1011) 1 K.B. 906 
Proud/ oot v. Hart, supra. 

(f*m 4 C«). V.X. 521. 

Hill v. Httrthj/ (»!•) % V(l. 402. . * 
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S. 108 (n) If the covenant is to put in good repair, there can be only one breach for which only 
one suit can be maintained (6). If the covenant is to keep in good repair, the breaoh is 
a continuing one as long as the premises are out of repair, and suits can be maintained 
from time to time during the term (c). The damages being for injury to the reversion, the 
lessor is under no obligation to expend damages recovered on the repair of the premises. 
The measure of damages is the depreciation in the market value of the reversion (d). 
But no hard and fast rule can be laid down and all the circumstances of the case muBt 
be taken into consideration and damages assessed at such sum as represents the loss to the 
oovenantee (e). Now in England under the Landlord and Tenant Act, 1927 (17 & 18 
Geo. 5 C. 36) sec. 18, sub-section 1 “Damages for a breach of a covenant or agreement to 
keep or put premises in repair at tho termination of a lease, whether such oovenant^or 
agreement is expressed or implied, and whether general or specific, shall in no case exceed 
the amount (if any) by which the value of the reversion (whether immediate or not) in the 
premises is diminished owing to the breach of such covenant or agreement as aforesaid 
But the covenant may be so worded as to give rise to a debt and not merely a claim for 
damages for breach of covenant. Thus where in a lease the lessee covenanted “ to expend 

during each year of the said term on repaifs and decoration a sum of five 

hundred pounds and at the eni of each year of the said term to produce to the lessors 
evidence of such expenditure or to pay to them at the end of eaoh such year a sum equal 
to the difference between the amount so expended and five hun/red pounds ” it has been 
hteld that the performance of the repairing covenant and the obligation to pay were so 
inextricably bound together that the latter could not be served or treated as a collateral 
promise to pay monoy and therefore the whole claiAe touched£he thing demised and ran 
with the land and that the obligation to pay created a debt and wasonot a covenant to pay 
damages for breach of covenant to repair within the Actfand the lessors could recover the 
amount as a debt without reference to the diminution of the value of the reversion (/). 

If the covenant is to leave or restore in good repair or in the same condition as when 
the lessee took possession, only one suit can bo brought at the end of the term, and the 
damages will be the cost of putting the premises in the state of repair required by the 
covenant (gr). Any sum recovered during the term as damages for breach of covenant 
to keep in repair will be taken into account (h). 

Clause (n)— Lessee's duty to the lessor.— There is no provision^ English 
law corresponding to this section. It is oorrelative to the covenant for quiet enjoyment, 
for while the lessor secures undisturbed possession to the lessee, the lessee is under an 
obligation to give notice to the lessor, if his title is in jeopardy : Rankin, Cf.J., explained 
the clause as throwing a duty on the lessee in order that the lessor may if he chooses 
proteot his own interest and that the lessor may be safeguarded against the results of a 
oollusive eviction submitted to by the lessee (»). Even before the Act the Calcutta 
High Court said that it is incumbent on every lessee to proteot his lessor's property from 
encfoachment or unlawful eviction (j). 


The lessor’s cause of action to recover possession accrues when the tenancy is deter - 



E Coward v. Gregory (1866) L.R. 2 C.P. 153. 
Luxmore v. Robson (1818) 1 B. £ All. 584. 
Doe d. Worcester Trustees v. Rowlands (1841) 
0 C. <fe P, 734 ; Henderson v. Thom (1893) 
2 Q.B. 164. 

Conquest v. JSbbetts (1896) A.C. 490, 494. 
Moss' Empires Ld. v. Olympia {Liverpool) 
Id. (1939) A.C. 544 (H.L.). . 

(i g ) Joyner v. Weeks (1891) 2 Q.B. 31, 43 ; 
Sarafali v. Subraya (1896) 20 Bom. 439, 
449. * 

(h) EbbeUs v. Conquest (1900) 82 L.T. *60. 

(i) Indu Bhusam v. Chowdhury Moazam Ali 
• (1929) 33 Cal. W.N. 106, 111, 117 I.C. 838, 


(’29) A.C. 272. 

if) Progonnomoyi v. Kali Das (1881) 9 Cal. 
L.R. 347. 

(k) Danis v. Kazee 4bdool (1868) 8 TfcR. 55 ; 
Womesh Chunder v. Raj Naraxn Roy 
(1869) 10 W.R. 15; Krishna Gobind v. 
Sari Chum (1883) 9 fial. 367 ; Sharat 
Sundari v. Bhobo Pershad (1886) IS Cal. 
101 ; Vinayak Janardhan v. Mainai (1§?5> 
19 Bom. J.38 ; Kishwar Nath v. Ad* 
• Sankar (1005) 10 Cal. W. N. 343 ; Tham % 
man Pande v. Maharaja of Visianagram 
(1907) 29 All. 503. 
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Debt ▼. Udoy Kumar (l) the Privy Council pointed out that the lessor could not main* 
tain an action against a trespasser at his own hand for ejectment as he might be met with 
the objection that the apparent trespass had been acquiesced in by the tenant. But if 
his title is endangered the landlord may sue for a declaration of his rights and for a decree 
giving him formal possession as against the trespasser (tw). The landlord holds possession 
through his tenant, and if the tenant is dispossessed, the landlord may sue for recovery 
of the land demised under sec. 9 of the Specific Relief Act { n ). The lessor may 
also sue for the purpose of giving possession to a person to whom he has granted a 
lease (o). 

Clause (0) — User — This clause requires the lessee to use the land as a man of 
•ordinary prudence would use his land, and not to use it for a purpose different to that. 
forVhich it was leased. 

• 

Am endment. — The words “or sell” were added by the amending Act of 1929. The 
words “belonging to the lessor, or” were inserted by the same amending Art. 

Waste. — Waste is said to bo voluntary, /.<?., doing an act which is destructive of the 
premises ; or permissive, i.e., an omission to make necessary repairs. The liability for 
permissive waste arises out of the obligation under sex'. 108 (m) to keep the property in 
a good condition subjectgbo fair wear and tear. This clause deals with voluntary waste 
and imposes a liability sftnilar to that imposed upon bailees by s*xis. 151 & 164 of tl^e 
Indian Contract Act. An act which a person of ordinary prudence using his own 
property would commit is not waste although it damages the property. Thus where a 
warehouse was damaged tfy the weight of the goods placed in it, and the user was 
reasonable having regard to theydass of building, the lessee was not liable (jj). But 
even in a lease which permits of excavation the lessee will be liable if the excavation is 
done in such a manner as to cause substantial damage (</)• 


Structural additions and alterations— Tho tenant, cannot make structural addi- 
t ions and alterations without tho consent of the landlord. It lias already been noted that 
alterations that are not authorised amount to a breach of tho implied covenant mention- 
ed in clause (m). Such alterations will also bo a broach of t ho implied covenants mention- 
ed in clauses (o) and (p). In England it is usual to insert in a lease an express 
against erring any building on or making any structural alterations in or 
the demised promises without the previous consent in writing of the landlord, lo 
the tenant against capricious withholding of consent by tho landlord tho Lnndl °^ d a "^ 
Tenant Act, 1927 (17 & 18 Geo. 5, c. 30) sec. 19(2) provides that such a covenant is to be 
d^dt^be subject to a proviso that the licence or consent is not to bo unreasonably 
withheld and further provides for payment by the tenant of a reasonblesum in respect 

a.* •< 

— — — ” “ . . .. . . p / ...1 ur it 


926) 62 Cal. 417, 52 l.A., 100 , I.C. 110, | 

a) (sUtnar v. AH Mia (1923) 07 Cal. 1-1* I 
94, 70 I.C. 792. (’23) A.C. | 

Prasad v. Lachmi Proiarf (1 J2») J W- , 
490, 110 I.C. 642, (’28) A.l*. 

Husain v. Muhammad Husain (1904) ul | 
All. 271, 2 I.fc. 209 ; Tiruvengada v.^ Y en- ; 


198; Bissesuri Dabea v. Jiarodu Kama 
Jo&n^$CtafTjfv! Rama 

j-au-ara « 835, 3 3 I.^ 4 4| 

7 K it° 924 r 


Dey v. Akhil Chandra (1911) 15 Cal. W.N. 
71 5, 10 l.C. 455^ 

(o) Mohideen 1 Ututharv J«V»rama AMur (1921) 
44 Mari. 037, 62 l.C. 284, (’21) A.M. 42. 
( V ) Manchester Bonded Warehoute Co. v . Carr 
{P) ( 1880) 5 C.P.U. 507; Saner v. JiiUon 

(187H> 7 Cl». 1). 81&; Koegler v. Vtik 
(1870) 14 W.B. 45 O.C., 5 Ucng. L.R. 401. 
(o) (Uriah Chandra v. Sirish Chandra (1004) A 
W Cal. W.N. 255. J 

(r\ F.W. Woolworth and Company v. Aam&erf 
* H037) 1 Ch. 37 ; Jjambert v. F. W. Wo oj- 
( , earth and Company tjA ^ 

• SationaL Electric Theatre * JJd. v. 
JludgeU (1930; l^Ch. Ijf3. 
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S.108<o) There is no such statute in India and the matter iB left to be dealt with by seo. 108, 
clauses (m), (o) and (p), in the absence of any express covenant in that behalf. 

Diversion to a different use. — The lessee may not use the property for a pur- 
pose other than that for which it was leased, for it is waste to change the nature of the 
'premises. If this were done by structural alterations, it would, involve demolition and 
reconstruction which is expressly forbidden by this and the next clause. But a differ- 
ent user may be waste even if it does not involve structural alterations. Thus a house 
let for residential purposes may not be used as a shop by the exhibition of goods 
therein without structural alteration (*). If such different user is not injurious to the 
premises it is technical waste and not actionable under English law, and in the case last, 
cited an injunction was refused on the ground that no substantial injury had been <]pne. 
The law finder this clause is probably the same, for the last words of the sub-section 
seem to indicate that the different user referred to is injurious. In U Po Naing v. Burma 
Oil Co . (t) land was leased with the right to win oil from it. The lessees sank oil wells 
but the wells yielded not oil but gas which the lessees used for their own purposes. The 
Privy Council held that they were entitled to do so without doing any damage to the 
property leased. 9 

English cases mostly turn on express covenants, such as^to use the premises as a 
private residence only and not to carry on a trade or business {u). Indian cases mostly 
hrise with reference to agricultural tenancies but the principle is the same. A tenant 
may not on land let for cultivation construct a tank (v) or an orchard (a;). When an 
agricultural tenant let his land temporarily to a*theatrioal company this was held not 
to be a diversion (x). Thus a land leased for the purposes of a gfove cannot be used for 
buijding even temporary structures (y). 4 


Timber. — Timber is as a rule trees used for building or repairing houses, see noty 
“ Timber ” under see. 3. Felling timber is an act of waste. The words “ or sell” have 
been inserted by the amending Act of 1929 apparently to make it clear that the lessee may 
not sell the standing timber to a vendee to be felled and carried away by him. The prohi- 
bition must refer to timber which was standing when the lessee entered, for the 
lessee has the right under sec. 108 (h) to fell and remove trees that he has planted 
himself, but not those which he has not planted (z). «; 


Building. — The words “belonging to the lessor” have been inserted by the 
amending Act of 1929. They make it clear that the right of the tenant to remove the 
materials of buildings erected by himself recognised in sec. 108 (h) is not affected. 
The prohibition against pulling down buildings of the lessor includes making any 
structural alterations (a). Pulling down a house is waste even if it is rebuilt (6). 


Mines and quarries. — The right of the lessee to minerals depends upon the 
teftns of the leases — see note “ Attached to the earth ” under sec. 8. In the absence of 
such right the lessee has no right to work quarries or mines other than, those open when 


(#) T^Ukinson v. Rogetb (1864) 2 De G. J. & Sm. 

(0 (1929) 7 Rang. 157, 56 LA. 140, 115 I.C. 
705, ('29) A.PC. 108. 

(m) German v. Chapman (1877) 7 Ch.D. 271 
C.A. (use as a school) ; Hobson v. Tulloch 
(1898) 1 Ch. 424 (use as a boarding house); 
> Lorden v. Brooke-Hitchin (1927) 2 K..B. 
F' 237 (use as a restaurant). 

(v) Tarim Charan Bose v. Debnarayan Mistri 
* (1872) 8 Beng. L.R. App. 69: Monindro 
Chunaer Sirkar v. Muneeroodaeen Biswas 
(1878) 20 W.R. 230 (express covenant 
not to dig a tank) ; Noyna Mister v. 
Rupikun $883) £ Cal. 600. 


( w ) Bholai v. Rajah of Bansi (1881) 4 All. 

174 ; Lakshmana v. Ramachandra (1887) 
10 Mad. 351 ; contra— Venkapa v. 
« Ramasami (1899) 22 Mad. 39 (because 
the tenancy was permanent and the act 
was good husbandur) ; cf. Krishna Boss v. 
Venkatappa (1899) 9 Mad. L.J.«146. 

(x) Yusuf Ali v. Hira (1898) 20 All. 469. 

(y) Bcmeidhar Mitra v. Burinhmri DuU 

(1940) 190 1.0. 820, (1W0) A.O. 411. 

(z) Qur Prasad v. Mehdi Musain (1942) 201 LC* 

728, (1942) A.O. 460. 

•(a) Doe d. Vickery v. Jackson (1817) 2 Stark. 2*- 
(5) 2 Roll. Abr. 816. 
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ha entered (e) ; or to dig and carry away soil (r/) or shells (c), or even to take atones lying 
loose and exposed on the surface (/). The lessee may not make bricks on land not let 
for that purpose {g). Subsoil rights in a tenure are assumed not to have been granted 
unless an express grant is made. A tenant may, however, have a right to make bricks 
for his own domestic or agricultural purpose (h). 

If the lease confers a right to work a mineral field, the right is, of course, not cut 
down by this section (i). 

Any Other act. The last clause embraces every act which causes permanent injury 
to the property. If land leased for the construction of a reservoir is used as a rubbish 
(j^ioot, this is waste, because the level of the land being raised it would be more expensive 
to lqjf the foundations of a house (j). But small excavations which caused no damage 
are not actionable (k). 

»» 

Clause (p). — Erection Of buildings. — On an agricultural holding a tenant may 
not erect a building not connected with agricultural operations (/). An occupancy 
tenant in Bengal may build a pucca dwelling house as is suitable to his holding (w) ; 
or an indigo factory if indigo is grow^i on his holding (»). 

Before the Act it was held that a tenant building a pucca house on a holding which 
had ceased to be agricultural improves the property and docs not change the nature 
of the tenancy (o). In th& case of another lease which was also executed before the Act, 
the Madras High Court said that if the rent was fixed and payable, whether the land is 
cultivated or not, the erection of a building improves the landlord’s security, anil will 

not be restrained by injunction (p). 1 

<• 

Clause (Q). — Restoration ofspossession ~ At the expiration of the term whether 
it terminates by notice or by efflux of time the lessee is bound to put the lessor 
it^ vacant possession. This is known as the rule in Henderson v. Squire (7). In the case 
of an agricultural tenancy Farran, C.J., said that the tenant not giving vacant possession 
after giving notice of relinquishment did not create a tenancy by holding over, but 
gave rise to a claim for damages by the landlord (r). If there are several lessors and 
partition has not been effected between them, it is sufficient that vacant possession 
should be given to one of them. 


Illustration. 


A and B lease a shop to C. C gave notice to A and It determining the tenancy. C 
then gave vacant possession to A alone. A alone gave a fresh lease of the shop to 
another tenant. B sued C for rent. Held that the tenancy was determined and that C 


<c) 


<«*) 

(e) 

U) 


iff) 

(h) 

«) 

(J) 

<*) 


Christian v. Tekaitni (1914) 120 Cal. L..1. 
527 ; Rat Behan v. Jagdish Chandra 
(1935) 160 I.C. 114, (1936) A.l\ 111 
(Shooting Stone). 

In re Purmanandas Jeeumidas (1883) 7 
Bom. 109. 

Chaladom v. Kakkath (1902) 25 Mad. 609. 
Kutum Kumar i v. Jagdish Chandra (194<)> 
20 Pat. 96, 193 I.C. 760,(1941) A.P. 13 
dissenting from Ras Behori v. Jagdish 
Chandra (1936) A.P. 111. 

Awund Coornar Alookerjee v. lhtwnatk 
Banerjee (1872) 17 W.K. 416 ; Mcholt v. 
Tarinee Churn Bose (1875) 23 M -K. 29*. 
Purnandu Bath Aar ay an v. Sarendra >ath 
(1042) 203 I.C. 442 (1943) A.P. 31. 

Satya Airanjan v. Ram Lai (192a) 4 Fat . 
244, 52 I.JLi 09, 86 I.C. 280, ('2 5) A.Pt. 
42. , _ . 

West Mam CentM Charity Board v. Ewd 
London Watencorks Co. Q90U) 1 Ch. 6-4, 
Barada Prasad v. Bhvpenara Aathi 1923) 4 
50 Cal. 694, 75 I.C. 55, (’24) A.C. 


(0 


(/») 


(»> 

(0) 

(10 

(7) 


Juaut Chnnder v. Italian Chander (1674) 24 
W.R. 220; Lai Sahoo v. Deo Aarain 
(1876) 3 Cal. 781 ; Jiamanadhan v. Zemin • 
dar of Ram n ml (1893; 16 Mad, 407; Orr 
v. Mrithynnjaya (1001) 24 Alai. 65. S*i 
also Vcnkayw v. Kamasami (1890) 22 
Mai. 30. 


fliui R ixnrc Jlarna v. Jlarodn Kisare (1904) 
31 Cal. 1014; My a mu tool a v. Cohind 
r hum (I860) (Act 10 of 1860 Balings; 
0 W.R. 40. 


Bari Mohun Mistier v. Sarendra Aar ay an 
(1907; 34 Cal. 718, 31 1.A. 133. 

Pramnno Coomar v. Jagannath (1882) 10 
Cal. L.R. 25. 


Veriyan Chetfy v. Govind Rao (1932) 62 Mad . 

LJ. 496, 137 I.C. 487, (*32) A.M. 328. 
(1860) L.K. 4 Q.fi. 170; Marsde a v. Rtficard 
I/eyes Ltd. (1927) 2 K.B. 1: Venkatesh 
"I'mmyan v. Krishnaji Arjun (1884) 8 Bom. 


iw. 

Haliaramgiri v, Vaiujeih(ljP&) 22 Bom. 848. 
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s. 1«8 <q) wa» oot liable for not giving vacant possession to B, as he had given vacant possession 
to one landlord : Bam Oopal v. Parmeshri Das (1924) 6 Lah. L. J. 197, 78 I.C. 870, (*24) 
A.L. 474. 



The liability under this clause as under the other clauses is Bubject to contract to the 
« contrary. Thus when the lease provided that 4 4 the lessee shall always and in any event be 
entitled to be paid the price of the superstructure built (by the lessee) on the said plot of 
land before he surrenders possession of the land either on the expiry of the lease hereby 
granted or any other future lease or at any time. The' price shall be fixed according to 
the market value of the buildings as at the time of ascertainment and payment" the 
Privy Council held that the lessee was entitled to hold over as tenant by virtue of the above 

clause at the rent reserved by th6 lease until he was paid the then market price (a). * 

a 

Damages. — If the lessee fails to restore vacant possession he is liable in damages for 
the breach of this obligation (t). Under the Landlord and Tenant Act, 1730 (w), a tenant 
for years in England who in spite of demand made for the premises after the expiry of the 
term contumaciously holds over, t.e., holds over though conscious that he has no right to 
retain possession (v), is liable to a penalty at the rafe of double the value of the premises. 
This penalty has been takenns a guide in the Punjab for the assessment of damages when 
the lessee contumaciously holds over (w). The proper measure of damages is the loss 
sustained by the landlord. This will be mesne profits a*d damages in tort for the 
• trespass (rr). Damages will also include premium received from a subtenant (y) and the 
cost of evioting a subtenant (z). 


Joint lessees. — If one of two joint lessees* fails to restore vacant possession to the 
lessor, both will be liable (a), unless the other has jjot assented to the holding over ( b ). 

r 

Boundaries. — It is the duty of the lessee to preserve the boundaries of the land 
intact and to leave them distinct at the end of the term (c), particularly if his own lamd 
• is adjoining. If there is a confusion of boundaries the lessor is entitled to have them 
ascertained at the end of the tezm (d). If the boundary cannot be ascertained the lessee 
will be ibmpelled to make up land of equal value (e). 


Emergency Legislation. — During or immediately following the two Great Wars it 
was found necessary to give special protection to tenants against enhancement of rent and 
ejectment in supersession of the ordinary law of landlord and tenant laid down in the 
Transfer of Property Act. Thus during or after the first Great War (1914-1918) there 
were the Bombay Bent (war restrictions) Act (II of 1918), the Calcutta Bent Act (III of 
1920) and Madras City Tenants Protection Act 1 922 (III of 1922). During orimmediately 
after the last Great War (1939-1946) also'special legislation has been enacted in different 
Provinces. Thus in Bengal -an order was made under the Defence of India Buies called 
"The Bengal House Bent Control Order, 1942 ” which applied to the whole of Bengal 
except the city of Calcutta as defined in the Calcutta Municipal Act 1923. For Calcutta 
so defined was passed 44 The Calcutta House Bent Control Order, 1943 ** which was followed 


Ethirajulu Naidu v. Rcmganatham Chetti 


(1944) 72 I. A. 72. 

(t) Watson v. Lane (1866) 11 Exch. 769, 774. 

(u) 4 Geo. 2, c. 28, s. 1. 

(v) Wright v. Smith (1806) 6 Esp. 203. 

(to) Narain Daks v. Dharam Dm (1932) 13 Lah. 


216, 188 1.0. 290, ('32) A.L. 276 ; Sunder 
Singh v. Ram Saran Das (1933) 14 Lah. 
137, 142 1.C, 764, (’33) A.L. 61. 

(x) Sundermull v. Ladhuram (1923) 60 Cal. 667, 

• 83 I.C. 767, (*24) A.C. 240. 

(y) Qulcm Mohiuddin v. Dayabhai (1923) 26 

Bom. X.B. 447, 73 I.C. 442. f23) A.B. , 
398; Ubedvl Rahman v. Dcnbari (1933)#] 
146 I.CgB4J, £83) A.L. 609. 


HenSrson v. Squire (1869) L.B. 4 Q.B. 
170; Bnliaramgiri v. Vasudev (1898) 22 
Bom. 848. 

Christy v. Tancred (1840) 7 M.4W. 127. 
Draper v. Crofts (1846) 16 M. & W. 166. 
Dugappa v. Tirthasami (1888) 6 Mad. 263 ; 
Khemamoyt: v. Shushes Bhfasnn (1888J 
9 W.B. 94 ; Brofonauth v. Gilmore ( 1865 ) 
2 W.B. (Act 19 of 1869 Bulinse) 4»\ 
A . <7. v. Fullerton (1913) 2 Ves. & B. 263 . 
Spike v. Harding \1878) 7 ChJ). 871: 
Ismail Khan Mahomed v. Broughton (19C0) 
6 CahV.N. 846; Aston v. BxeUt (Lord) 
(1801) 6 Ves. 288. 
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by Ae Calcutta Rent Ordinance 1 940 " ( Bengal Ordinance No. V of 1 946). In Bombay 
there are Bombay Rent Restriction Act (XVI of 1939) and tho Bombay Renta, Hotel 
Rates and Lodging House Rates (control) Act (VII of 1944). The object of these enact- 
ments f generally speaking, is to give relief to tenants by ensuring (i) that rents may not 
be enhanced except to the extent and in the manner specified in the Act and(ii) tliat the 
tenant observing and performing the terras of the tenancy may not be ejected except as 
provided in the Act. Tho language of t he Calcutta order or ordinance and t he Bombay Act 
are slightly' different with the result, that different views have boon expressed by the two 
High Courts on the important sections. It will suffice to give only a few references to 
recent decisions. 


Si, 

108 (q)»ttt 


• 

Qilcutta decisions.— Bengal House Rent Control Order.— Kirm Chandm Boss v. 
Kaiidaa Chatterjee (1043) 2 Cal. 272, 47 C.YV.N. 4HU ; Nando Lai v. Bunak Chandra 5043.W.N. 
171 ; Tarak Chandra Dev. Asoke Prasanna Bal (1940) f>0 C.W.N. 750. Calcutta House Rent 
Control Order. — Babulall Chowdhari v. Hari Prasad Hoy ( 1 943) 48 C.W.N. 487(1943)1 Cal. 
690; Narendra Kumar v. Jugal Kishor (1944) 48 C.W.N. 71 1 ; Sarot Chandra Duttav.Sm. 
Ushanjini JDassi (1 945) 49 C.W.N. 430 ; Kanto Mohan Mullick v. Jyotish Chandra Mukhtrjre 
(1945) 49 C.W.N. 433 ; Sm. Radharani bassi v. Uenat Kumar (J 945) 49 C.W.N . 647 ; Keahav 
Mitter v. Mrs . P. Ghose (1945) 49 C.W.N. 728 ; O. C. ; Gangnli v. Kamalpal Sing (1946) 61 
C.W.N. 208. (| 

‘a 

Bombay decisions : — Punam Chand Yelraj v. The Bombay Cloth Market Co, (1943) # 
Bom. 480 ; Ismail Dada Bhamani v. Bai. Zulukha Bui (1944) Bom. 301 ; Namitlal Chunilal 
v. Baburao K. Pai (1945) Bop. 82 ; ShXh Mangaldas Girdhardas v. GorimUal hhwarlal 
(1945) Bom. 310 F.B. Rs Peregrino Antonio Rodrigues, Ex parte The Official Assignee 
(1945) Bom. 702. * • 


109 . If the lessor transfers the property leased, or any 
part thereof, or any part of his interest 
fere.?* 1 ** of lea9 ° r ’ 9 tran9 ' therein, the transferee, in the absence of a 
contract to the contrary, shall possess all 
the rights.* and, if the lessee so elects, be subject to all the 
liabilities of the lessor as to the property or part transferred 
so long as he is the owner of it ; but the lessor shall 
not, by reason only of such transfer, cease to be subject to 
any of the liabilities imposed ujfon him by the lease, unless 
the lessee elects to treat the transferee as the person liable to 


Provided that the ^transferee is not entitled to arrears of 
rent due before the transfer, and that, if the less<!fe, not having 
reason to believe that such transfer has been made, pays rent 
to the lessor, the lessee shall not be liable to pay such rent 
over again to th*e transferee. 

The lessor, the transferee and the lessee may determihe 
what proportion of the premium or rent reserved by the lease 
is payable in respect of the part so transferred^ and, in case 
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S. 169 they disagree, such determination may be made by any Court 
having jurisdiction to entertain a suit for the possession of the 
property {eased. 

Assignment Of the reversion.— An assignment of the reversion is an assignment 
of the lessor’s interest. The case of an assignment of the term, the lessee’s interest, 
has been dealt with under sec. 108 (j). An assignment of the reversion may be as the 
section indicates (1) an assignment of the whole reversion or an absolute assignment, or 
( 2) an assignment of the reversion in part of the property, or (3) an assignment of part 
of the reversion in the property. In the first case there is no severance of the reversion. 

. In the second and third cases there is a severance of the reversion. 

;*t* « r 

Absolute assignment. — At common law an assignment was not complete without 

attornment by the lessee to the assignee, except when the assignment was by will. But 
the necessity for attornment was done away with by secs. 9 and 10 of the Statute 4 
6 Anne o. 3, (now repealed and re-enacted in sec. 151 (1) of the Law of Property Act, 
1925), and attornment is not necessary under thC Transfer of Property Act. Before 
the Act there is only one reported case in which it was said that the lessor’s assignee 
could not sue for rent without the lessee attorning to him (/). A fresh attornment by the 
lessee to the lessor’s assignee is not necessary under this Ac i\g). In practice, however, 
' attornment is generally insisted upon aB it is useful as an acknowledgment of the 
tenancv. 

• e 

On an assignment of the reversion the assignee succeeds t q the rights and liabilities 
of the lessor in respect of covenants which run with the land. The assignee takes the 
benefit of the lessee’s covenants, e.g. f to pay rent (A), or to repair (#), and the burden of 
the lessor’s covenants, e.g., for quiet enjoyment (j). The lessee was held liable to Jhe 
assignee for rent even though he had, after the assignment, made an invalid surrender 
of the lease to the original lessor (Jfc). The words “ as to the property ” in this section 
no doubt refer to covenants running with the land ( l ). The assignee of the reversion, 
accordingly, is not liable in respect of lessor’s covenants which do not run with the land. 
Thus a covenant by the lessor to pay a sum to the lessee on the expiration or sooner 
determination of the lease does not touch and concern the demised propqjty and so doeB 
not bind the assignee of the reversion, even if the lease provides also that, should the lessor 
be unwilling to pay the sum, the lessee may hold over and demand a new lease on the 
same terms including the term as to payment (m). On the other hand where in a lease 
there was a oovenant by the lessee that a particular individual should not be concerned in 
the conduct of the business to be carried on on the demised premises, it has been held 
that the covenant was one running with the land as touching and concerning the thing 
demised and could be enforced by the assignee of the reversion against the assignee 
gf the lessee by terminating the lease on the ground of forfeiture for breach of the 
covenant ( n ). 


But the liability of the lessor continues after the assignment, and the lessee is given 
the option of holding either the lessor or the assignee liable 5 A lessee paid off a mortgage 


(/) Ram Lall Mister v. Chundrabullee (1870) * (j) Is war a v. Ramappa (1934) 152 1.C. 201, (W 
13 W.R. 228. A.M. 658 ; CampbeU v. Lewis (1820) 3 B. 


(9) Daulai Ram v. Haveli Shah (1930) A.L. 49, 
41 P.L.R. 346, 182 I.C. 533. Bee also 
Pasupati v. Durjadhan (1943) A.C. 160, 
a (1942) 2 Cal. 546, 46 C.W.N. 893, 204 I.C. 
349 (a decision under o. 39, r. 9 G.P.C.). 

(h) Stevenson v. Lombard (1802) 2 East. 575. 

(i) Naramn Dae v. Parasram (1?91) 4 C.P.9] 

I-.ll. 6* t | 


& Aid. 392. • 

(l) Ramachandra v. Sheikh HussStn (1901) 8 

Bom. L.R. 679. 

(I) See instances cited under note " Covenant* 
running with the land** under s. 108 UJ- 

(m) In re Hunter's Lease, — Giles v. Hatchings 

(1942)«1 Ch. 124. ^ .. ■ 

(n) Letvin v. American and Colonial Dtstnbutor* 

Ltd . (1945) 1 Ch. 225. 
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fur which hie lessor was liable and then sued to recover the amount from the assignee of 
-the lessor in enforcement of the liability under sec. 108 (g). Having exercised his election 
agjainst the assignee, he could not also make the lessor liable (o). This has been 
said to be an illustration of the equitable principle that a man cannot assign obligations, 
cannot substitute someone else as the performer of his duties, without the consent 
•or the authority of those to whom the duty is owing (p). The lessor remains under a * 
contractual liability under his express covenants (q). 


SO long ftS he IS the owner Of it. — These words indicate that the liability of the 
assignee lasts only so long as his estate lasts. He can get rid of his liability for that 
nenod by a reassignment. This is Ik? cause his liability depends upon privity of estate. 
This also the case with the liability of the lessee’s assignee to the lessor. See notiQ 
supra " Liability of assignee to lessor ” under sec. 108 (j). y 


Rights Of the assignee. — The assignee of the lessor has against the lessee all the 
rights that the lessor had, and can enforce not only covenants hut conditions (r). The 
Act does not distinguish conditions from covenants, and in England conditions in a lease 
were put on the same footing as covenants by sec. 10 of the Conveyancing Act, 1881, now 
replaced by sec. 141 of the Law of Property Act, 1925. He can recover rent duo subse- 
quent to the assignment, and he can give notice to quit under sec. 106 (*>. The assignee's 
rights like his liabilities commence with the assignment. The section exprossly enacts that 
he cannot sue for arrears of rent before his assignment (/), and he cannot buo on breaches * 
of covenant committed before the assignment ( u ). It was accordingly hold that he oould 
not determine a lease by forfeiture for * breach of condition before the assignment (v). 
But sec. 141 (3) of the Lp,w of Property Act, 1925, replacing sec. 2 of the Conveyancing 
Act, 1911, expressly empowers an iJhsignee to enforce any condition of re-entry or forfei- 
ture for a breach Wore the assignment, provided such broach has not been waived or 
released before the assignment (w). In a Bombay case the assignee of a lessor was allowod 
to forfeit a lease for a breach committed three years before the Assignment (x). This i 
altogether indefensible. 


Severance Of the reversion. — The reversion may be severed by an assignment 
of the reversion in part or by an assignment of part of the reversion. If A leases 300 
acres to B and then assigns 200 acres to C, there is an assignment of the reversion in part. 
But if A leases to B from year to year and then grants a lease for 2 1 years to C, there is an 
assignment of part of the reversion. In either case covenants which run with the land 
run with the severed parts, and the assignee in respect of the part has the benefit of the 
lessee's covenants and bears the burden of the lessor’s covenants. There is a similar pro- 
vision in sec. 141 of the Law of Property Act, 1925, and also in sec. 37 of this Act. In 
the first cas e C may recover the rent of 200 acres from B, and A the rent of 1 00 acres from 
3. In the second case, C as transferee of part of the reversion by the lease of 2 1 years, is 
^entitled to recover rent from B for that period (y). An assignee of a part can enforoe a 
-covenant for repair of that part (z). 


(o) 

( P ) 

<«) 

(r) 

(f) 


V) 


Iewara v. Ramappa (1934) 1551 I.C. 201, i 
(*34) A.M. 658. j 

Cherukomsn v. Ismala (187*) 6 Mad. H.C. , 
145, per Innes, J. j 

Stuart v. Jay (1904) 1 K.B. 362. •> 

Kannyan Baduvan v. AlikuUi (1919) 42 Mad. 
503, 51 1.C. 286.» 

ManOkam PiUai v. Ratnasami Nadar 
(1917) 33 Mad. L.J. 684, 43 I.C. 210 ; 
Parbhu Ram v. Tek Chand (1919) 1 Lab. 
241, 63 I.C. 855. 

Flight v. Bentley (1835) 7 Sim. 149; Sharp 
v. Key (1841) 8 M. A W. 370 Bent In 
arraar Is no part of the reversion ; it is a 
chose in action **). 


(H) 


(”) 


(W) 

(*> 

< y ) 


• («) 


Martim v. William* (1867) 1 F. A S. 817 ; 
Johnson v. St. / > 4er# Hereford Church- 
warden* (1836) 4 Ad. A £1. 520. 

Fenn d. Matthews and Lewi n v. Smart (1810) 
J2 East. 444 ; Cohen v. Tannar (1900) s 
Q.JS. 609 ; Kristo Nath v. Brown (1887) 
14 Cal. 176. 

Davenport v. Smith (1021) 2 Ch. 270. 
Vi*hve*hwar v. Mahableshwar (1919) 43 Bom. 
28, 47 I.C. 198. 

Ram Anant Singh v. Shankar Singh (1008) 
30 All. 360; Hamer v. Bean (1868) 8 
Car. A Kir. 307. 

TwyAan v. Packard (1818) 2B.A Aid. 105 ; 
Robert* v. Holland £1808^1 Q.B. 865. 
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Illustration. 

St. A leases a house and stable to B who oovenants to keep the premises in good repair. 

16§» ItO During the terxp A sells the stable to 0. C can enforce the oovenant to repair as regards 
the stable. 

t 

At the expiry of the term the lessor's assignee can sue to evict the lessee from that 
part (a). If two joint lessors effect partition, one of them can enforce a forfeiture for 
non-payment of the rent of his moiety (6). 

A usufructuary mortgagee is an assignee of part of the reversion but as the right of 
enjoyment and the right of possession have been transferred to him he can sue to recover 
fell the rents. He can also give notice to quit determining a periodical lease (c). After the 
fcrati8fei*of the reversion by usufructuary mortgage, the lessor-mortgagor cannot accept a 
surrender of the lease (d). 

. A lessee for a term is assignee of part of the reversion and can give notice to quit 
to a monthly tenant of the original lessor (e). f 

Proviso. — The assignee is not, as already stated, entitled to rent before the assign- 
ment. Such rent is not part of the reversion but a mere debt J[/). There is no obligation 
on the assignee to give notice of the assignment to the lessees but it is desirable to do so, 
for if in the absence of notice the lessee pays rent to the lessor he will not be liable to 
pay it again to the assignee (g). See sec. 50. 

* a 

Apportionment. — Notice to tho tenant is bv virtue Gf sec. 37 sufficient to 
convert the single obligation to pay rent to the lessor into a several obligation to pay 
rent to the lessor and the assignee of part. On receipt of notice the lessee is bound to 
pay eaoh the proportionate part of the rent ( h ). The lessor, the assignee and the lessee 
♦ may make the apportionment amicably or failing an agreement a suit may be filed 
for the purpose. 


110. Where the time limited by a lease of immove- 
able property is expressed as commencing 
from a particular day, in computing that 
time such day shall be excluded. Where 
no day of commencement is named, the time so limited begins 
from the making of the lease. « 


Where the time so limited is a year or a number of years, 
• in the absence of an express agreement 

^DuraHon of lean for to the contrary, the lease shall last during 

• the whole anniversary of the day from 
which such time commences. 


(а) Kannyan Baduvatt v. AliJcutti (1010) 42 

Mad. 003, 61 l.C. 286. 

(б) Kompalu v. Narayana (1014) 38 Mad. 446, 

20 1.0. 030. 

(cf Barjorji v. Shripatprasadji (1027) 20 Bom. 
L.B. 216, 100 l.C. 1033, (’27) A.B. 146. 

(d) Havu v. GanapaH (1030) 32 Com. L.ll.J 
670, 12^.0. 68%(’30) A.B. 320. ^ 


(e) Mmv'.kam PiUai v. Ratnwamt A adar 

(1017) 33 Mad.*L.J. 684, 4j> l.C. 210 ; 
Prabhu Ram ▼. Tek Chand (»10) 1 I*h. 
241, 63 I.C. 866. 

(f) Sharp v^Kay (1841) 8 M. & W. 370. 

(g) Simla Nath v. Supj&r (1023) 72 1.0. 86, (^3) 

(h) Sri RajafiSimhadri v. PraUipam Ramayii* 

(1008) 20 Mad. 20. 



OPTION TO DETERMINE LEASE 


7<ft 


Where the time so limited is expressed to be terminable 
before its expiration, and the lease omits 
»n to determine to mention at whose option it is so 

terminable, the lessee, and not the lessor,, 
shall have such option. 


Application Of section. — There is a difference of opinion whether the section applies to 
verbal leases or is confined to written leases only (t). In Calcutta Landing and Shipping 
Co* 8 case (supra) it was said that the 6rst paragraph of the section contemplated that a 
£ime or period should be limited by tho lease and the period must be expressed to oommenoe 
fronfe a particular day and that when these two conditions were fulfilled the rule of 
interpretation laid down in the section would apply. It follows from this that as aftnonthly 
tenancy does not limit the time within the meaning of the soot ion, the section cannot apply 
to suoh tenancy and so has it been held (j). Whore a lease for years expressed to oommenoe 
from the first day of a particular year also expressly stipulates that tho leaso is to terminate . 
with the end of the last year of th$ term, such term is “an express agreement to the 
contrary'* within the meaning of the second paragraph (Jt). In such a case the striot 
application of the first paragraph will make the lease self contradictory and therefore 
the first paragraph, it has been suggested in the Calcutta Landing and Shipping Go * s 
Oft se (supra), should be reall as qualified by some such expression as “ unless the oontext, 
otherwise requires.** 


Computation Of timet — The rulS here enacted for tho computation of time it the 
came as that in sec. 9 (!) of the General Clauses Act 10 of 1897. A lease 1 from the day 
of date ” or a lease “ from henceforth ’* moans a lease from the day of execution (I). *If 
no date of commencement is named, the lease begins from the date of execution (m). 
In Benoy Krishna Das v. Saleiccioni ( n ) the Privy Council hold that a lease for four yearn 
from the 1st June 1921 expired on the 1st Juno 1 92f>. The tenant held over on a monthly 
tenancy, each month of which expired on the 1st on each succeeding month* and this 
monthly tenancy was validly terminated by a notioo to quit of tho 1st February 1928 
which treated the tenancy as expiring at midnight of the 1st March 1928. This decision 
has been followed in the undemoted cases (o). An argument that the second paragraph 
of the sectionfcave an additional day to the lessee so that tho term expressed to oommenoe 
from the 1st day of a month would commence on the 2nd day of that month and would 
expire on the anniversary day, that is, tho second day of tho last month of the term and, 
the monthly tenancy would commence from the 3rd day of that month and therefore the 
notice to quit should expire on the 2nd and qot on the 1st day of a month was, it is 
•ubmitted, rightly rejected in the second of the last citod cases. 


Option to break.— A lease “ for 3, 6 or 9 years " is a lease for 9 
• the end of 3 or 6 years (p). A lease may be for a term of years with an option to b«ak. 
•or determine the lease at tho expiry of the earlier periods, e.g., a lease for 21 yea 


(<) Calcutta Landing and Shipping tfo- v. Fifltor | 
Oil Co. (1044) A.C. 84# 48 C.W..V /6 
Kidar Nath v. Ilamendra hath (1046) 
50C.W.N. 306. „ . u . ..i 

Utility Articles Mfg. Co. y. Raja MM 
Motilal Mills (1943) A.B..800: \ 
v. The Research Industrie* Ltd. (104j) 

Deb^Das Lala'l. Abdul Gani (1038) 2 Cal. 

Underbill v. Htrwood (1804) 10 ,m. 

Dinanath Krmdu v. Jcnafci ^ (1928) 

OH. 485, 110 I.C. 368,^*28) A.C. 3ft-; 
KaUash Chandra v. Bejoy Kanta 


V) 


<*) 

tf> 

<m) 


1!3 Cal. W.N. ]0€V 50 I.c. 177; Raja v. 
Virianagram v. Maharaja of Jay pur (1944) 
A.M. 516. 

(n) 1 1933) 59 I.A. 414. 60 Cal. 389, 87 Cal. W.N. 
1 r ! 6 Cal. LJ. 319, 63 Mad. LJ. 685, 85 
Bom L. II. 6. 1933 All. LJ. 42$, 141 I.C. 
514, (’32) A. PC. 279. 

lo) Sushil Chandra v. Bircndrajit Shaw (IMi) 
38 C.W.N . 782 ; Charu Chandra v. Jiankim 
Chandra (1938) 42 C.W.N. 1115 ; R&mat 
UUahv. M ft. Hussain (1940) A.A. 444, 
(1940) A.L.J, 602, 191 I.C. 293. 

Goo&nght d. Hall v. Richardson (1789) 8 
Terra. Rep. 468* f # » 
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Si. terminable at the expiry of 7 or 14 years. If the option is given to each party, then either 

110411 the lessor or the lessee may determine the lease (q). If the lease is “for the term of 21 

years, determinable, nevertheless, at the expiration of 7 or 14 years, if the said parties 
shall so think fit,*' it is determinable only by the consent of both the parties (r), although 
t it may have been the intention that either party should have the option of determining it.. 

But if the lease is silent as to who shall have the option, the section enaots that the 
lessee shall have the option. This follows the English case of Vann v. Spurrier (*), and 
rests upon the principle that when words of grant are ambiguous they are to be oonstrued 
most strictly against the grantor (<). The exercise by the lessee of this power does 
not prejudice the lessor’s remedy for previous breaches of covenant (u). 

• 

Condition Of the option. — Any condition expressed in the lease as to the exercise 
of the option must be strictly complied with. If the lessor has the option in case he 
requires the premises for building purposes, he must show a bona fide intention and 1 
that he has entered into an agreement to build (v). If the lessee has the option and the 
terms of the option are that he shall have paid the rent and performed the covenants 
of the lease, this is a condition precedent (ir). t 


Determination of lease. 


* 111 . A lease of immoveable property 

determines — * 


(a) by efflux of the time limited thereby [pp. 709-712 ] : 


(b) where such time is linjited conditionally on the 

happening of some event — by the happening of such event 
[p. 712 ] : * 

(c) where the interest of the lessor in the property 
terminates on, or his power to dispose of the same extends 
only to, the happening of any event — by the happening of 
such event [p. 712 ] : 

(d) in case the interests of the lessee and the lessor in 
the whole of the property become vested at the toe time 
in one person in the same right [pp. 712-714] : 

(e) by express surrender ; that is to say, in case the lessee 
yields up his interest under the lease, to the lessor by mutual 
agreement between them [p. 714 ] : 

(f) by implied surrender [pp. 714-716] : 

(g) by forfeiture ; that is to say, — (1) in case the lessee 
breaks an express condition which provides that on breach 
thereof the lessor may re-enter * * •* ; or (2) in case' 
the lessee renounces his character as such by setting up a 
title in a third person or by claiming title in .himself ; or (3) 


(q) QmMght d, Nicholls v. Mark (1815) 4 

M & 8. 30; Jjueas v. Rideout (1868) 
• L.R. 8 H.L. 153, 

(r) Fowl v. Tranter (1864) 3 H. & C. 458. 

(f) (1802) 3 Bos. and Pull, 890, 44* g 

(0 Doe d. Wfb y. (1807) 9 East. 15. 


Store v. Giulini (1003) 1 K.B. 356. 

RutteU v. Coggins (1802) 8 Yes. 34 -Southend' 
on-Sea Estate* Co. v Inland Revenue 
Comwigsionere (1915) A.C. 428. 

Burch vl Famous Sank (1017) 1 Ch ; 
Kirkmum v. Wood (1917) # M- - ’ 
Grey v. Friar (1854) 4 H.L. C»s. 5«5. 
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the lessee is adjudicated an insolvent and the lease provides that 
the lessor may re-enter on the happening of such event ; and in any 
of wiese cases the lessor or his transferee gives notice in writing 
to the lessee of his intention to determine the lease \yp. 716 - 724 ] : 

(h) on the expiration of a notice to determine the lease, or 
to quit, or of intention to quit, the property leased, duly given 
by one party to the other [pp. 724 - 725 ], 


9 Illustration to Clause {{). 

A lessee accepts from his lessor a new lease of the property leased, to tak^effeot 
during the continuance of the existing lease. This is an implied surrender of the former 
lease, and such lease determines thereupon. 

Amendment. — Clause (g) has been amended by Act 20 of 1929. See notes to that 
clause. * 

« 

Determination Of leases. — A tenancy at will or a tenancy at sufferanoe is 
determined by demand for possession or, by entry by the landlord without notioe or, 
by the tenant quitting. Othbr tenancies are determined in one or other of the eight ways 
indicated by this section. To these may be added determination under a power or option 
to break. The principles of this section ^have been applied to leases in the Punjab (a), 
and to agricultural leases (y). * 

Special Legislation. — The effict of this section as of sections 106, 108, clause (q} 
has been praotioally superseded by special legislation in some plaoes to give greater 
protection to tenants against eviction. See note supra “ Emergency Legislation *• under 
section 108, clause (q). 


Clause (a) — Efflux Of time. — Leases for a definite period, such as a lease for a year 
or for a term of years, expire on the last day of the term, and the lessor or person entitled 
to the reversion may enter without notice or other formality (z). 


As a lease a transfer of an estate of inheritance, it does not terminate with the 
death of the original lessee, but survives during the remainder of the term to his heirs 
and representatives (a). 


The lessee cannot dispute the title of tho lessor as a ground for refusing to give up 
possession at the expiry of the lease ; for if he h^s been let into possession by the lessor, 
he cannot deny fo* title under which he entered without first surrendering possession (6)* 
If the lessee not surrendered possession, the estoppel continues even after the 
termination of the tenancy (c). 


<*) 


< 6 ) 


<*) 


Chiraqh Din v. Mohammad Usman (1923) 
70 I.C. 340, ('24) A.L. 281 ; Karam Chand 
v. Amar Nath (1033) 145 1.0. #92, ('33) 
A.L. 377. # 

Krishna Shetti v. Gilbert Pinto (1919) 42 
Mad. 654, 50 1.C. 899 F.B. ; Gangamma v. 
Bhommakka (1010) 33 Mad. 263, 6 I.C. 
437; Vamdevan v. Valia (1001) 24 Mad. 
47 P.B. • 

Sunder* Singh v. Bam Satan Das (1932) 
14 IAb. 137, 142 I.C. 754. (’33) A.L. 61 , 
Hakim Mohmd. Fazilzaman v. Anwar 
Sustain (103 3) AU. L.J. 126, 139 I.C. 
828, ('32) AJL *14 ; Kundan Lai v. 
Deepehand (1033) 1033 AU. L-J; 082, 
146 AC. 762, ('33) A.A. 750* Sura j Bhan 
* v. Sofia Abdul (1044) A.L. 1 . 


(a) Tez Chund v. SH Konth Ghost (1844) 8 

M.I.A. 261 ; DanooUah v. Anmmtootah 
(1871) 16 W.K. 147. 

(b) Vasudev Daji v. BabajUfianu (1872) S Bom. 

1£.C. 175 A.C, ; MtUhuvaiyan v. Sinna 
Samavaiyan (1006) 28 Mad. 626 ; Trimbak 
tUmehandrav. SMch OuUm tilanl (1#0») 
34 Bom. 320, 6 I.C, 065 ; Mujibar Mahamm 
v. Sheikh Isab Surati (1028) 82 Gil. W.JT. 
867, (*28) A.C. 646. 

(e) Krishna Rao v. Mungara Sanyasi (1082) 

{ i 55 Mad. 601, 62 Mad. L.J. 813, 188 1.0. 
34, ('32) A.M. 208; Mujibar Bahtnam 
Tsak Swati, supra; Bilot Kuiusar 
Distal Jianjit Stnah (1016) 42 LA. 202, 
37 AB. 667, 30 LG. 200; Vartasmaa v 

« RobS&on (1027) 54 I A. 276, 6 

* 427, 103 I.C. 630, og> ut. 


S. Ill (a) 
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Illustration. 

s. 111(a) A purchased land at a revenue sale in the name of B his benamidar. A then let 
the land to C. At the expiry of the lease C refused to give up the land alleging that the 
real owner was B. Held that C having been let into possession, by A was estopped from 
disputing his title : Muthuvaiyan v. Sinna Samavaiyan (1905) 28 Mad. 526. 

The estoppel extends to the assignee of the lessee (d) and to any person who has 
oome in by collusion with the lessee (e). The Calcutta High Court has held that the 
estoppel applies only to the landlord who has let the tenant in (/). But the Bombay 
and Madras High Courts have held that even if a tenant has not been let into possession 
by the landlord there is an estoppel when a new tenancy arises on his attorning to tjiat 
landlord (g). Section 1 16 of the Indian Evidenoe Aqt limits the estoppel to the landlord’s 
title fife the beginning of the term and the tenant may show that the landlord’s title has 
determined since he took the lease (h). 


Section 116 of the Evidence Act haB since been explained by the Privy Council in 
Kumar Raj Krishna Prosad Lai Singh Deo v. Baraboni Coal Concern Ltd . (i). The Privy 
Council have held that section 116 does not deal \&th all kinds of estoppel or occasions of 
estoppel which may arise between landlord and tenant but deals with one cardinal and 
simple estoppel. It postulates that there is a tenancy still continuing and that it had its 
beginning at a given date from a given landlord and prownes that neither a tenant nor 
anyone claiming through a tenant shall be heard to deny that that particular landlord 
had at that date a title to the property and there is no exception even for the case where 
the lease itself discloses the defect of title. Ixf the ordinary case of a lease intended as 
a present demise the section applies against the lessee, any assignee of the term and any 
fmblessee or licensee. The Privy Counoil have further held that the principle of the sec- 
tion does not disentitle a tenant to dispute the derivative title of one who olaims to have 
since become entitled to the reversion, and in that sense the principle only applies tp the 
title of the landlord who “ let the tenant in ” as distinct from any other person claiming 
to be reversioner. Nor does the principle apply to prevent a tenant from pleading that 
the title of the original lessor has sinoe come to an end. Under section 1 16 “ the tenancy ’ * 
does not begin afresh every time the interest of the tenant or the landlord devolves upon 
a new individual by succession or assignment. Further under that section a tenant is 
estopped from denying his landlord’s title whether he was or was not ahfeadyin possession 
of the property at the time when he took the lease. The Calcutta oases mentioned above 
have been explained as being outside section 116. In view of the observation of the 
Privy Counoil that neither a new tenant nor a new Kabulyat necessarily implies a new 
tenancy the Bombay and the Madras decisions noted above may need reconsideration. 

The lessee may resist eviction, if a covenant for renewal gives him the option to take 
a lease for a further term (j). 


• Covenant for renewal. — The lease may contain a covenant for renewal, that is, a 
covenant to grant a renewal of the lease either at the end of the term or at some stated 
period within the term. Such a covenant confers ap immediate fight to a further term, 
and as the covexdtnt runs with the land it is exercisable by the assignees of the lessee and 
binds the assignees of the lessor. 


(d) Parattahath v. ParaUahath (1006) 16 Mad. 

L.J. 361. 

(e) Pasupati v. Narayana (1800) 13 Mad. 336 ; 

Doe d . BuUen v. MiUs (1834) 2 Ad. & 
El. 17. 

•(/) Lot Mahomed v. KaUanue (1885) 11 Cal. 
510; Ketu Das v. Surendra Nath Sinha 
(1903) 7 Cal. W.tf. 506. 

((7) Shankar v. Jagannath (1028)«80 Bom. L.B.. 
741, 111 I.C. 911, (’28) A.B. 265 ; Nagini he 
SanMkfotnd v. Bapalal PtmhoUam (1930) 


(h) 

<*> 

U) 


54 Bom. 487, 125 I.C. 695, (’80) A. J* 
305; Krishnerao v. Qhaman ( 1934 ) » 
Bom. L.B. 1074. 155 I.C.«49, (*3») A-J* 
144 ; Venkata Chstty v. Aiyanna 0 omnia* 
(1917) 40 Mad. 561, 36 I.C. 817. 

Ammu v. RamaJcriAna Sastri (1879) ^ 

226 ; HopcraflPv. Keys (1833) 9 Biu*. 

(19S7L64 I.A. 311. 

Lewis v. Stephenson (1898) 67 
296. 
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The covenant generally requires the lessee to give notioe of his intention to take a 
renewal before the expiry of the term, and if so the right of renewal may be lost by not 
applying within the specified time (Is), though relief will bo granted in special circumstances 
against failure to give notioe in time (2). If no time is mentioned for giving notioe it will 
suffice if notice is given in reasonable time (m). But it is not to be inferred that the lessee 
will lose his right of renewal by not giving notice or by not having made an application 
for renewal if he continues in possession with the assont of the lessor (n). Time is not 
regarded as of the essence of the contract for renewal, and if the lessee omits to exeroiBe 
the option the lessor may call upon liim to decide whether he will take the lease an d any 
delay by the lessee after receiving such notice from the lessor will be fatal (©). In a 
dlcutta case (p) the landlord made a fresh settlement of a village after the term of the 
originfll lease had expired. But the settlement was held to be invalid because thgre was 
a oovenant for renewal in the original lease and the landlord had omitted to give notioe 
to the original lessees who were still in possession. If the lessee merely holds over and 
does not exercise his right of renewal, he becomes an annual or monthly tenant, as the 
case may be (q). 

tt 

There may be conditions precedent to the exercise of thotoption, such as, performance 
of the conditions in the lease and as to repairs and these will be very strictly 
construed (r). * 

A covenant for renewal must be definite as to the term, otherwise it may be void 
for uncertainty (s). But in Indian Cottyji Co. v. liaghunath (t) a lease for 5 years with 
a oovenant for renewal so long as the lessee, a registered Company, should require the 
land was held to be a lease renewable at the option of the lessee so long as the Company 
lasted. 


•The chief diffi culty about a covenant for renewal is to distinguish a covenant for 
one renewal from a covenant for perpetual renewal. This is a matter of construction 
of the cov enan t (u), and the leaning of the Courts always has been against perpetual 
renewal, and unless the intention is clearly Bhown the agreement is exhausted by one 
renewal (v). A covenant for a perpetual renewal of the lease must always tie unequi- 
vocal ( w ). A covenant for a new lease “ with all covenants, grants, and articles con- 
tained in the old^ease will not include the covenant for renewal (x ) ; for an option of re- 
newal is not the same thing as an option for renewal after renewal (y). But the addition 
of the words “ inclu ding this present covenant ” will make the covenant one for perpetual 
renewal (*). Where, however, the covenant gave the lessee an op tion “of continuing 


(k) Ham Lai v. Secretary of State (1919) -9 

Cal. L.J. 314, 51 I.C. 090 ; Bayly y. 
LeominvUer Corporation (1792) 1 'N es. 4 rb ; 
Wight v. Hopetoum (Earl) (1004) 4 Mar«|. 
729 H.L. ; Nicholson v. Smith (1802) 22 U». 
D. 040. 

( l ) Ram Lai v. Secretary of State , supra ; Hunter 

v. Hopetoum (Earl) (1805) 13 L.T. 130 H.L. 

(m) Jagg* Lai v. Sir W. E. Cooper *905) 27 

All. 090. • 

(n) Bnckland v. Papillon (1800) 2 Ch. 07 ; I«a. 

Landlord and Tenant otii Ed., pp. *09 
dc 429. 

(o) Hereey v. Gilbert (18J1) 18 Bear. 174. 

(P) HemasU aKumari Debi v. Safafdla Bisw™ 
(1933) 37 Cal. W.N. 9, 144 I.C. 889, ( 33) 
A.C. 477. 

( t ) MonikU v. Nan&al (1920) 22 Bom LB. 
133, 56 I.C. 01<* Bhikaji Vuhnu \. 
Ramch&ndra Krishna (1944) ^A.B. -10. 

W item Lai v. Secretary of State , t»/pra; 

v. Banister (I860) 2 K. & J* 3*4* Ftnra 
v. Underwood (1870) 2 Ch. 1). 310 L.A., 


’ Jiashn v. IHdwell (1881) 18 Ch. J>. 238; 
Oreville v. Parker (1910) A.C. 885 P.C. 

(n) Sumatra Math Sen v, Dinabhandhu A 'oik 
(1908) 13 Cal. W.X. 595, 4 l.C. 535. 

(t) (1931) 33 Bom. L.ll. Ill, 130 I.C. 598, (*81) ^ 

A.B. 178. 

(u) Swinburne v. Alilbum (1884) 9 App. Cm. 

844 ; Secretary of State v. Forbes (1912) 10 
Cal. 1.3. 217, 17 IXJ. 180. 

Secretary of State v. Flrbes, supra ; &win~ 
burnt v. Milbum , supra; Itaynham v. 
Guys Hospital (1790) 8 Vea. 295; Srish 
Chandra v. Doa Muhammad (1939) A.C. 

77, 08 C.L.J. 128, 179 I.C. 813. 

(it) Sewakram v. Meerut Municipal Board (1937) 
A.A. 328. 

(.r) Iguulden v. May (1804) 9 Ves. 825; In re 
purmanandas Jeewandas (1883) 7 Bon^ 

109. 

ii/) Lmris v. Stephenson (1898) 07 L. J. (Q.B.) 

290. « 

(%) Hare v. Burgess (1857) 4 K. A J. 45 ; Wynn 
W v . Cmuay Corporations 0B14) 2 Ch. 
705 < -A. # # 
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S. Ill the tenancy for a further period of 6 months on the same terms and conditions including 
0»)(c)(d) this clause ” it was held that the lessee had the right to renew for one further period of 
6 months and go more (a). 

4 Clause (b) — Contingent term. — If a lease is not periodic or in perpetuity, it must be 

for a certain time ; but it is sufficient if the time is certain with reference to a future event 
— see note “ Leases for a certain time *’ under sec. 105. If the term depends upon the 
happening of a future event, the lease determines whezf that event happens. Thus a 
lease for life determines on the death of the lessee. A lease for the duration of the war (() 
determines when peace is declared. 

i 

Clause <c> — ' Termination of lessor’s Interest or power.— If the lessor's interest 
is limited, the lease is determined with that interest. Thus a lease by a tenant for life 
is void at his death (c). Accordingly where a Maharaja made a grant of a village for the 
maintenance of his nephew for hiB lifetime and the nephew granted a permanent lease, the 
lease determined and became void on the death of the nephew (d). A lease granted by 
a Hindu widow having a widow's estate would determine at her death unless justified 
by necessity. A lease undef a statutory or testamentary power would determine at the 
expiry of the time limited by that power for the term (e)« A mortgagee in possession 
cannot grant a lease extending beyond the term of the moftgage, and a lease made by 
• a mortgagee determines on redemption (/). If a puisne mortgagee redeems a prior 
mortgagee he may treat lessees of the latter who continue in possession as trespassers (g). 

• Clause (d) — Merger. — The doctrine of merger has b&jn explained in the note under 

** ' section 101. When a leasehold and a reversion coincide there is%, merger of a lesser estato 

ill the greater. The leasehold is the lesser estate, for it is carved out of the estate of the 
owner, which is the reversion. The lesser estate is merged, that is, sunk or drowned in 
the greater ( h ). The lease determines, for it sinks into the reversion (»). Thus ifethe 
lessor purchases the lessee's interest the lease is extinguished, as the same man cannot 
be at the same time both landlord and tenant. 

The Whole Of the property.-— The interests of the lessor and of the lessee must 
be in the whole of the property, otherwise there is no merger. Thus a lease is not ex- 
tinguished because the lessee purchases a part of the reversion (j). #. 


Illustration. 


A is the owner of a property and leases it to B for Rs. 14-8 per mensem. A then sells 
J of the property to C and the remaining £ to the lessee B. C claims that B'b lease is 
•extinguished by merger and that the reasonable profits of the property are Rs 350 per 
mensem and sues B tor i of that sum. Held that as B’b purchase was not of the whole 
property the lease was not extinguished. C is therefore only entitled to } of Rs. 14-8 per 
Vnensem from B : Faqir Bakhsh v. Murli Dhar (1931) 6 Luck. 197, 58 LA. 75, 131 I.C. 
334, (’31) A. PC. 63. 


(a) Green v. Palm* (1944) 1 Gh. 328. 

( b ) Great Northern JUg. v. Arnold (1916) 33 

T.L.B. 114. 

(e) Doe d. Simpson v. Butcher (1778) 1 Doug. 
(K.B.) 60; Raghubir Singh v. Jethu 
Mahton (1928) 2 Pst. 171, 70 I.C. 290, 
(*23) A.P. 130. 

<d) Beni Perehad Koeri v. Dvdh Nath Boy (1900) 
^ 27 Cal. 156, 26 l.A. 216. 

<•) Alexander v. Alexander (1755) 2 Yes. Sen. 
640. • # 

if) Jhagru Mian m. Rmhumth (1929) 119 I.C. 
^ 651, (*29) A.F. 680. 


(g) Alagiritqmi Mudali v. Akkrulu Naidu 
(1921; 41 Mad. L.J. 462, 69 I.C. 651, 


(*21) A.M. 893. 

(A) 2 Bl. Comm. 177. 

(t) Burton v. Barday (1831) 7 BJng. 745 
Dynevor (Lord) v. Tennant (1888) i 
App. Cas. 279 ; Briday Ndtain v. K> 
Charan (1928) 107 I.C. 819, (’28) A.P. 2 - 

(j) Faqir Bakhth v. Murbi Dhar (1931) 6 Luck- 
197, 58 I.A. 75.131 I.C. 334, (*31) A.ff- 
631 ; Monmotha Paul v. Mohendra hath 
(19224 65 LC. 469, (*22) A.C. 284 ; Nuthv^ 
Prosad v. Anwar Karim (1919) 

16; Parmeehwar Singh v. Met. ^ ^ 
(1925) 88 I.C. 495, C25) A.P. 630. 
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No Intervening estate.— The expression “the whole of the property” seems 
inadequate to express the further condition that the union must be of the entire interest 
of the lessor and of the lessee. With reference to sec. 101 the Legislature has discarded 
the equitable rule of intention and has adopted the simple rule that the existence of an 
inoumbrance prevents merger. So also with reference to the interests of the lessor 
lessee the union of the estates cannot occur, if thore is any intervening estate (h). Thus in 
Burton v. Barclay ( l ) the lessee subleased for a term shorter by a few days, and then 
assigned his interest to his lessor. This did not operate as a merger of the sublease, for 
the term of a few days intervened. A mortgage in Indian form is not a transfer of the 
whole interest of the mortgagor and it is submitted that a mortgago by a lessor of his 
reversion to the lessee would not effect a merger. An Allahabad case (tn), though not 
decidgi under this section, illustrates this principle. A zemindar mortgaged to an 
occupancy tenant and on redemption claimed physical possession on the groupd th at 
the tenant’s right had been extinguished by merger. The Court-, however, held that 
the only effect of the mortgage was to suspend the ront during the period of the mortgage 
In a Calcutta case the Court was inclined to the view that there would be no merger where 

a lessee purchased the equity of redemption of his lessor (n). 

•* 

Sublease. — When the lessor acquired the lessee's interest, the rule of English law 
was that the covenants in a sublease were extinguished (o). This anomaly was romoved 
by sec. 9 of the Real Property Act, 1845, now replaced by sec. 1 39 of the Law of Property 
Act, 1925. 


Ill the Same right. — Another requisite for the operation of merger is that the two 
estates must be hold in the B*me right, for, as suid by Lord Kenyon, “ Nothing ib clearer 
than that a term which is taken in alieno jure is not merged in a reversion acquired #uo 
jure ” (p). There is no merger if flie lessoo makes the lessor his executor ( q ), or if the 
lessee is administrator of tho lessor (r). Accordingly a device to prevent merger is to 
tabs a conveyance of one of the intorosts as trustee ( 5 ) ; or the purchase of the interests 
by different members of a joint family (l). 


Leases before the Act. — As to leases before the Transfer of Property Act, it has 
been said that the doctrine of merger was not recognized by the law of India (u) f and it 
is true that as to such leases sec. 2 (c) makes this section inapplicable ( v ). Both as to 
leases prior to Act, and to leases to which tho section doos not apply, the question 
of merger is deoided by the general law under which merger depends upon tho intention 
of the parties (is). Accordingly thero is a merger if the conduct of tho parties shows that 
there was no intention to keep the interests apart (z). Following this rule the Calcutta 


(k) Someshwari Prasad v. Maheshuari (1031) { 
10 Pat. 630, 135 I.C. 85, (’31) A.P. 426. 

(0 (1831) 7 Bing. 746; Amatoo v. Sheik 
Muksud (1916) 19 Cal. W.N. 435, 28 I.C. 
814 ; Lai Mahomed Sarkar v. Jagir Sheikh 
(1909) 13 Cal. W.N. 918, 2 J.C. 054. 

(m) Kallu v. Diwan (1902) 24 AH. 487 ; Kashi ; y. 

Durga (1911) 7 Nag. L.K. 154, 12 l.C. 734. 

(n) Suraj Chandra v. Behari Lai (1939) A.C. 002, 

(1939) 2 C.L.J. 651, 70 C.L.J. 415, 43 
C.W.N. 963. 4 or ., 

( 0 ) Webb v. Russell (1789) 3 Torm Rep. 393. 

(p) Webb v. Russell , supra at p. 401. 

(9) 2 Bl. Comm. 177. ^ WJO . 

(r) Chambers v. Bingham (1878) 10 Ch. I). 743. 

(•) Bdaney v. Belanty (1867) 2 Ch. App.138. 

(0 JhUhin Laehchanbafi v. Bodh (1912) 

26 *3al* W.N. 565, 48 LA. 485, 60 I.C. 
651, (*22) A.PC. 94. „ . 

(«) Womesh Chunder v. Raj Bar am (1808 
10 W.R. 15*, Jibanti Bath y. Mad 
Chunder (1891) W Cal. 760, 764 [/matoo 
v. Sheikh Muksud, supra ; L(d Mahomed 
Sarkar v. Jagir Sheikh, s*pra; Prosunm> u 
* v. Jugut Chunder (1879) 3 Cal. L. R. 


159; Chandra Singh v. Surat Chandra 
• (1938) A.C. 128; Lakshan Chandra 

Birendra Kumar (1944) 48 C.W.N. 887. 

(o) Hirendra Nath v. //an Mohan Ghosh (1914) 
18 Cal. W.N. 800, 22 I.C. 966: (referred 
to by the Privy Council in Dulhvn Lack - 
hanbati v. Bodh Nath, infra at being a 
valuable review of decisions on this 
branch of Indian law) ; Raja Befog Singh 
Dudharia v. Tarini Charan Saha (19351 
39 Cal. W.N. 694. ^ 

(to) Dulhin Laehhanbati %. Bodh Nath (1922) 
48 LA. 485, 20 Cal. W.N. 666, 06 I.C. 
651, (’22) A.PC. 94 citing Ingle v. Vaughan 
Jenkins (1900) 2 Ch. 368; Lakshan 
Chandra v. Birendra Kumar (1944) 46 
C.W.N. 837. 

(x) Ham Bunn DuU v. Eanpada Mukherji 
K (1919) 23 Cal. W.N. 8Jfo, 61 I.C. 889; 
Promotha v. Kishore (1916) 21 Cal. W.N. 
304, 38 l.C. 547 ; Amatoo v. ShgUth 
Muksud (1915) 19 Cal. W.N. 436, £8 
l.C. 314; Prosonno v. Jugut Chunder 
(1819) 3 Cal. L.K. 169 ; (1986) 89 Cal. 
W.N. 092, supra. 


S4ll(4> 


l • 9 



714 


THE TRANSFER OF PROPERTY ACT. 


s. 111 (fi) (f) High Court held that there was a merger in a case in which a putni interest was purchased 

* by a zemindar (y), though in an earlier case the same High Court had said that the rule 

* of merger was not applicable to putnis (z). In two Calcutta cases (a) the rule of merger 
was wrongly applied following a dictum of the Privy Council in Baja Kishendatt Bam v. 

• Baja Mumtaz Ali Khan (6) which was a case of accession and of resumable tenures which 
fell into the parent estate. 

Clause (6) — Surrender. — A surrender is an yielding up of the term of the lessee’s 
interest to him who has the immediate reversion or the lessor’s interest (c). It takes effect 
therefore like a contract by mutual consent! on the lessor’s acceptance of the act of the 
lessee (d). The lessee cannot therefore surrender, unless the term is vested in him 
and the surrender must be to a person in whom the immediate reversion expect^pt on 
the terca is vested (/). Thus a lessee cannot surrender to a receiver in whom the re- 
version is not vested (g), or to a lessor after he has sold (A) or mortgaged ( 1 ) the reversion. 
Nor can the lessee surrender if the lease is for a fixed term and contains a clause expressly 
forbidding surrender (j). 

Surrenders are either express or implied. Thif clause deals with express surrenders 
and the next with implied surrenders. 

Express surrender. — Express surrenders are in Engl/iid required by the Statute 

* of Frauds to be in writing. No such formality is necessary in India (k). A deed of surrend- 

er need not be registered, if there are facts de hors ( l ). No particular form of words is 
essential to make a good surrender (m), and a sif .Tender mqy be oral if accompanied with 
delivery of possession (n). In England the words generally used are “ surrender, grant 
a#d yield up,” but they are not necessary if the intention to surrender is sufficiently ex- 
pressed. Some local Acts provide for a written surrender in the case of agricultural 
tenancies (o). # 

An express surrender takes effect at once and there can be no surrender in future. 
But an agreement to surrender becomes effective as an implied surrender when the estate 
is yielded up ; and suoh an agreement can be enforced by specific performance. But 
delivery of possession is necessary, and so an insufficient notice to quit acoepted by the 
landlord does not operate as a surrender if the lessee remains in possesion after the 
aotioe (p). 


Clause (f) — Implied surrender. — Implied surrender or surrender by operation of 
law occurs (1) by the creation of a new relationship, or (2) by relinquishment of 
possession. ,, 


Of) Promotho Nath Mitter v. Kali Prasanna (/) 
(1901) 28 Cai. 744. {n , 

(s) Jibanti Nath v. Qokool Chunder (1891) 19 {g) 

m Cal. 780. (h) 

<«) Surja Narain v. Nando, Lai (1908) 33 Cal. 

1212: Ulfat Eossain v. Oayany Dot 
(1909) 88 Cal. 802, 3 I.C. 994, both W 
dissented from In 18 Cal. W. N. 880, 

B (187?) f 6 Cal. 198, 8 I.A. 145. (j) 

Co. Utt. 337b. 

Heera Loll Pal v. Nad Monee Pal (1873) • 

20 W.R. 388 ; Judoonath Ghose v. Schoene 
Kilbum A Co. (1883) 9 Cal. 871 ; Balaji 
Sitaram v. Bhikaji Coyote (1884) 8 Bom. (1) 
164, 167 ; Krishna v. Lakshminaranappa 
(1892) 15 Mad. 67; Gardner v. Ingram 
(1889) 61 L.T. 729 (the words “take \ [ 
notice that I intend to surrender** do W 
not effect a surrender). 

<e) Walter v. Yalden (1902) 2 eX.B. 304:. 
Venkataramanier v. Ananda Chatty (1871n 
5 M&dJff. €. #20. 1 (p) 


Edwards v. Wickwar (1866) L.R. 1 Eq. 403. 
Cornish v. Seardl (1828) 8 B. <fc C. 471, 476. 
Ramchandra v. Shaik Eussain (1901) 3 
Bom. L.R. 679. 

Earn y. Ganapati (1930) 32 Bom. L.R. 679, 
125 I.C. 689, (’30) A.B. 829; Robbins 
v. f Fhyte (1906) 1 K.B. 125. 

Jotindra JS lohun v. Emam Ali (1909) 9 Cal. 
L. J. 632, 2 I.C. 638. 

Imambandi v. Kamleswari Pershad (1887) 
14 Cal. 109, 119, 13 IA. 160. 

Singeshwar Jha v. Ajab Lai (lfttO) 190 I.C. 
746, (1941) A.P. 142. 

Ehutia Dhondu v. Ambo (1889) 13 Bom. 294 . 

Narasimma v. Lakshmana (1890) 13 Mart. 
124. 127 ; WarS Khan v. Daulat hhiu 
(1902) 25 AU. 77. , falf0 - 

See RenirRecovery Act (Madras) 8 of ig* 

Johnstone v. EwUestone (1825) 4 B. <fc C. >*-• 
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MttW relationship. If the lessee accepts a new lease that in itself is a surrender 
of the oid lease, for the new lease could not. be granted unless the old was surrendered ( 9 ). 
Such surrender can also be implied from the consent of the parties or from such facts as 
the relinquishment of possession by the lessee and taking over possesion by the lessor (r)* 
This has been put on the ground of estoppel, and surrender by operation of law has been 
said to be M an act done by or to the owner of a particular estate, the validity of which 
he is estopped from disputing, and which could not have been done if the particular 
estate continued to exist ’ (s) ; and as the surrender is founded upon estoppel, the 
intention of the parties is immaterial. It matters not that the old lease is by deed and the 
new one by parole (t), and a new lease of a part will operate as a surrender of that part 
of the old lease ( u ). But the new lease must be immediately operative and the surrender 
is voiefif the new lease proves to be void (v). 

Illustration . 


A, the kamavan of a Malabar turvad, grants a lease for years to B. A then grants 
a perpetual lease to B which if valid would have implied a surrender of the lease for years. 
But the perpetual lease was in excess* tf A*s powers, and it was set aside by A 1 s successor. 
But A'b successor could not evict B as a trespasser, for tlffe surrender being invalid. It 
was entitled to hold until the expiry of the lease for years : llamunni v. Kerala Foma 
Valia Raja (1802) 15 Mad. 3$6. 

•» 

There is an implied surrender if the lessor grants a new lease to his lessee to take effect 
during the continuance of the existing lease as in the illustration to the seotion. The 
execution of a fresh kabulayet will impfy the surrender even of a permanent lease (ur). 
There is an implied surrender when tjj^e lessor lets to a new lessee at the request of the first 
lessee (as). But this rule was held not to apply if the two leases were not incompatible to 
when the fimt was a minin g lease and the second a lease for coffee planting (y). 

• 

On the other hand an agreement regarding a change in the rent which does not 
import a new demise will not operate as a surrender (s), as for instance a kabulayet 
which is merely a recognition of a right already existing in the lessee (a). 

There is an implied surrender when the lessee accepts an office inconsistent with the 
lease, e.g. t by remaining in possession as a servant, for the possession of the servant is 
that of the master ( 6 ). 


R e linquis hm ent Of possession. — Relinquishment of possession operates as en 
implied surrender, if there is ( 1 ) an yielding up by the lessee, and ( 2 ) an acceptance of pos- 
session by the lessor. There must be a taking of possession, not necessarily a physical 
taking, but something amounting to a virtual taking of possession (c). Whether this 
has occurred is a question of fact. Thus if the lessor says he will give up his claim for 


(9) Crowley v. Vitty (1852) 7 Exch. 310 ; Upend- 
dra Singh v. Meghnalli Singh (1030) 18 
Pat. 870, 163 I.C. 66, (1030) A.P. 608. 
(r) Amar Krishna v. Nazir Hasan (J&jJ®)* 4 
Luck. 728, 188 I.C. 821, (1080) lA.O. 26 1. 
(8) Lyon v. Reed (1844) 18 M. & W.*285, 300 ; 

Fenner v. Blake (1900) 1 QlB. 426. 

(0 Dodd v. Acklom (1843) 6 Man. & G. 672 
(u) Carnarvon ( Earl) v. ViUeboit (1844) 13 M. 

6 W. 818, 842. 

(t>) Roe r ‘ “ 

C JurJSmimmt v.' Kerala i arma Valia 

866 . • 

(to) Tilca Ram v. Vaoji Maharai( 1034) 1934 
AU. LJ, 674, 162 I.C. 180, W) A. A. <87 , 
- Bhikajx Vishnu v. liamchandra hnf'iw 
(1944) A.B. 210; Suraj Bhan v. Hafiz 


Abdul (1944) A.L. 1 ; Mohammad Yusaf 
v. Hafiz Abdul (1044) A.L. 9. $ 

lx) NirktlU v. At/ienUme (1847) 10 Q.B. 944 ; 
Wallis v. Ilandt (1803) 2 Ch. 75. 
Manavadan v. Parry <k Co. (19f*5) 48 Mad. 

, 815, 00 I.C. 720, (’2^ A.M. 1277. 

(z) Crowley v. Vitty , supra ; Vos d. Month v. 
W Oeekie (1844) 5 Q.B. 841 ; Jamini Moha 
v. Debendra, supra. 

(a) Itamchunder Butt v. Jughesehundsr Dutt 
W (1873) 12 Beng. L.K. 220, 286 P.C. ; 
Vpetidra Krishna Mandal v. Ismail Khan 
Mdkumed (1904) 32 Cal. 41, 81 I.A. 144 : 
Nilraian Mandal v. Izmail Khan Mahomed 
(1004) 32 Cal. 61, 31 I.A. 140 ; NabakumgH 
v. Bthari Lai Sen (1907) 34 Cal. 902, 84 

raet '-VKeruMl (1827) « B. * C. 708, 710. 
*(,*> Oustler v. flendereon (1877) 2 Q.B.D. 675, 
578 C, A. . • • • . 
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S.lll(^(g) rent if the lessee gives up possession in the middle of the quarter, and the lessee then 
,.. v gives the keys to the lessor who acoepts them, the lease is terminated by surrender (d). 
So also when after ^tfopute a* to rent, the lessee returns the keyB to the lessor who acoepts 
them (e) | or whaa*t&e lessee says that she will quit immediately and the lessor 
9 replies that she may go when she likes and the lessee quits and the lessor re-enters (/) 
But leaving the keys with the lessor is not sufficient, unless the lessor acoepts them as a 
symbol of possession. Thus there was no surrender when the lessee left the keys with the 
olerk of the Official Assignee on the lessor’s bankruptcy and the Official Assignee continued 
to demand rent (g) ; or if the lessee leaves the keys at the office of the lessor who is unable 
to return them as he cannot find the lessee ( h ). But if after the keys are left, the lessor 
at first refuses to aocept but afterwards puts up on the premises a board to let, gives 
the kcyrs to an agent and paints out the name of the tenant from the front of the house 
his conduct shows that he has exeroised his option to accept the surrender (i). But 
the fact that the lessor attempts to relet the house does not necessarily imply acceptance 
of possession. In a case where the lessee went to America and left the keys with an agent 
who not finding a subtenant gave them to the lessor, who attempted to relet, the lessor 
had acted for the benefit of both parties and tlfere was no aooeptanoe (j). Nor will 
acceptance be implied merely from the faot that the lessor entered for repairs after the 
lessee had quitted ( k ) ; unless the lessor remains in possession for a considerable time 
and embarks on works of reconstruction (2). It matters notrihat the lessor accepts under 
a mistaken impression that the lessee is entitled to quit (m). If the lessor re-enters in 
•exercise of a right of forfeiture, the lessee’s assent to such re-entry does not constitute a 
surrender ( n ). 9 «. 

Not an assignment. — A surrender of a term pfits an encf to the lessee’s rights and 
Hits in the lessor. It does not operate as an assignment, and so a judgment against the 
lessee is not res judicata against the lessor after the surrender (o). 

Clause (g) — Amendments. — The following amendments have been made in this 
eub-Beotion by the amending Aot 20 of 1920 :■ — 

After the word “re-enter** the words “ or the lease shall beoome void ” have been 
omitted. These words were misleading, because even if the condition professed to 
determine the lease the lessor oould not re-enter in the absence of an express pro- 
vision to that effect. See note “ Condition ** infra. # 

The words “ or (3) the lessee is adjudicated an insolvent and the lease provides that 
the lessor may re-enter on the happening of suoh event ” have been inserted to 
provide for forfeiture in the event of the lessee’s insolvency. See note 
“ Insolvency ” infra . * 

The words “ any of these oases ” have been substituted for the words “ either case.” 
This amendment is purely consequential. The amendments made are not 
9 retrospective (p). 


Forfeiture. — This olause refers to the determination of a lease by the lessor for 
breach of a condition by or for disclaimer by the lease# or for the insolvency of the lessee. 
The happening of any of the three specified events does not ipso facto put an end to 


(d) Whitehead v. Clifford (1814) 5 Taunt. 518 ; 

FumivaU v. Grove (1860) 8 C.B. (N.S.) 496. 
(•) Dodd v. dckUm (1848) 6 Man. & G. 672 ; 


_ _ Begum v. Kamleswari Per* 

shad (1887) 14 Cal. 109. 119, 18 I.A. 160. 
~ ‘ iv. Legge (1828) 8 B. £ C. 824. 


v. BmiOou (1850) 9 C.B. 684; 
Re Panther Lead Co. (1896) 1 Ch. 978 
(lessor's company liquidator accepts keys 
without prejudice to his Tights undy 


(1885) 1 T.L.B. 267. 


•(h) Smith v" 


(i) Phene v. PoffieweU (1862) 12 C.B. (N.8.) S3*. 

(j) Oaetler v. Henderson (1877) 2 Q.B.D. 57f>. 

(k) Beesell v. Landeberg (1845) W Q.B. 638 ; 

Smith v. Blaekmore , supra. n » 

(J) Smith v. Roberta (1882) 8 T.L.R. 77 C. A. 
(m) Gray v. Owen (1910)? K.B. 622. 

(») Cook <fc Co. v. <f. L. PhilKpt (W81) M'™- 
W.N. 785, ISO 1.0, 222, (%) A.C. 133. 

(o) Rajah if Ramnad v. RcmaMth<uviam> f}- -'> 
U a»A. 614. 68 1.0. 206, (’21) A.M 3U». 
(j>) Xrithna Pratad v. Aiyanath (1844) A.* ■ **• 
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-U,e tease, but only exposes the lessee to the risk of forfeiting his lease and give, a right 
«ae lessor, if he so elects, to determine the lease. According to this clause as worded 
two things, namely, the happening of any of the specified TtU 

TZ I l l T T ,r UDt t0 a f0rfcitHrc - Th - is «» ProSio* in the Tet whS 

-enables a lessee to determine a lease for breach by the lessor (,/). * 

The words “ gives notice in writing to the lessee of ” have been substituted for the 

8 , heWing ‘" The roaso “ for this amendment is explained 
in the note Notice infra. 


& Hid) 


* 4 ?? n i dltl0n - -^o w ord condition is not used in this unction in tho Bamo sense aft in 
EngliBh law, and overlaps what is called a covenant in English law. A condition puts 
a bridle or restraint on tho estate granted. Thus in a lease which stipulated aftd oondi- 
tioned that the lessee would not assign except to his wife and children (r), these word* 
indicated that tho lease could bo determined for broach of tho conditions. But a oovenant 
only imports an agreement. Thus in a loase where the lessee “ hereby agrees that he will 
not underlet the premises without tj?e consont in writing of tho landlord ” (a), these words 
are a covenant, the breach of which gives tho lessor only tho right to recover damages 
or obtain an injunction. But whether tho provision was a condition or a covenant the 
lease enures in spite of th ^breach unless the lessor determines it. This he docs by enforc- 
ing a right of re-entry. The words which have been omitted from the section, * 4 o» 
the lease shall become void” referred to a condition in the strict sense in which it ie 
understood in English law.^ Nevertheless it was held that “void” must bo construed 
as voidable (t), and that the breach of a condition did not involve forfeiture 
unless the lease expressly so provided (u). In a Calcutta case (v) there was an express 
condition against alienation, but its broaoh was held not to work a forfeiture in "the 
absence of a provision giving a right of ro-entry. Conditions making the lease void 
on their breach are also construed in English (to) as well as Indian (z) oasos as making 
the lease voidable at the option of the lessor. 


But the condition or covenant must be an express condition. This has been said to 
mean so expressed that the Court can be certain that it was part of the stipulation 
'between the pyties (y). If the covenant to pay rent is express and a proviso for re-entry is 
annexed, non-payment of rent will support a forfeiture (z). But in the absence of such 
a proviso forfeiture will not be incurred by broach of an express oovenant either to pay 
rent or not to assign or sublet (a). 


( 0 ) Qovindasamy v. Palaniappa (1925) 48 Mad. 
L.J. 397, 87 l.C. 10, (’25) A.M. 833 ; Bijay 
v. Howrah Amta Light Railway (1823) 38 
Cal. L.J. 177, 181, 72 I.C. 98, (’23) 
A.C. 542. 


(z) lliranandtian Ojha v. llamdhan Singh (1922) 
• 1 rat. 383, fly l.C. 886, (*22) A.P. 528. 

(//) Musna Kutti v. llangachariar (1910) 8 Mad. 
L.T. 238, 8 I.C. 309. 


(r) Doe d. Henniker v. WaU (1828) 8B.&C. 308. 


(«) Shaw v. Coffin (1863) 14 C.B. (N.S.) 372. 

(t) Hiranandhun Ojha v. Ramdhar Singh (1922) 
1 Pat. 363, 69 I.C. 886, (*3g) A.P. 528, 
following Davenport v. The Queen (1878) 
3 App. Cas. 115. * 

<#> Allah Ditta v. M st. Fan Bibi (1914) P.R. 
33, 23 l.C. 395. 

(») Nil Madhab v. Ffr rattam Sikdar (1890) IV 
Git. 826. 


(w) 


Davenport v. The s-Tjej! Heid 


Queen , S'lpra; new v. 
(1817) 2 Chit. 247 (the term 
eT- Doe d. Bryan v. Bank* 
ild. 401 (shall be void for 

pur - ■ , Doe d. Nash 

v. Birch (1830) 1 MT & — 402 (shall >e ( 
null and void) ; Quesntl Fork * Gold Mining 
Co. v. Ward (192(0 A.C. 222 


Parsons 
shall cease 1 , , 

(1821) 4 B. & 
all intents and puiV-~ 
)1FL & 


(*) 


(a) 


176, 

182 ; Mm mi Kuiti v. Hatviachariat, supra 
Narayan v. fjandu (1905) 15 Mai. 1,J* 
210 ; Cutenho v. Souta (1864) 1 Mad. H.C. 
15. 

Tamaya v. Timapa A 88 3) 7 Bom. 262, 265 ; 
Nil Madhab Sikdar v. Narattotn Sikdar, 
supra ; Narayan Dasappa v. Ali Saiba 
(1894) 18 Bom. 603; Madar Saheb v. 
Sannabawa (1897) 21 Bom. 195 ; Para- 
meshri v. ViUappa (1903) 26 Mad. 157; 
Netrapal Singh v. Kalyan Da* (1906) 28 
All. 400 ; Miron Jlakhth v. Aziz Bakhsh 
(1908) P.B. 53 ; Basarat Ali Khan v. 
Manirulta (1909) 36 Cal. 745, 2 I.c7ll6 * 

u.'lfll 


374; - a T 


43 Mad. 503, 
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Illustration. 

& 111(c) A leased land to B on the following condition: — “You will enjoy the profits from 
generation to generation by ereoting houses upon the land and dwelling thereupon. If 
tyou fail to dwell upon the land you shall have no interest in or eonneotion with the 
land." failed to dwell upon the land. Held that as there was no proviso for re-entry, 
A could not forfeit the lease or evict B : Nobakumar Datta v. Trailokya Nath Bose (1914)* 
24I.C.354. - 


Proviso for re-entry.— The proviso for re-entry gives the lessor the option whether 
he will exercise his right to determine the lease. But even if the condition makes the # 
lease void on its breach, it is voidable, and not void (6), and only the lessor can ay oid 
it, for the lessee cannot avail himself of his own wrongful act (c). 

On a proviso for re-entry for non-payment of rent the English common law 
required a formal demand on the very last day. This rule was applied by the Calcutta 
High Court in a case before the Act (d). No such formality is required by this Act and 
in England the terms of the proviso may disperse with the necessity for such a 
demand (e). f 


The application of the proviso to a particular covenant Jte a matter of strict con. 
struotion ; and for this reason a proviso for re-entry on the ground of the lessee’s insolvency 
was held not to apply when tjie company for which the lessee was the benamidar went 
into liquidation (/). A covenant against sublettyig the premises is not broken by the 
letting of lodgings (g), nor by the subletting of a part of the premises (A). A covenant 
against assignment is not broken by the sale of a parti (i), nor by a mortgage (j), for a 
mortgage is an assignment only of an interest in the property, nor by a sublease even 
though the sublease be for the whole of the unexpired residue (&). A proviso for re-entry 
on breach “ of all or any of the covenants hereinafter contained " was held not to apply to 
covenants contained in a lease before the proviso even though there were no covenants 
after the proviso (1). Again, when an underlease contained a clause restrictive of 
subletting and also incorporated the covenant of the head lease which contained a 
proviso for re-entry but no restriction on subletting, it was held that the proviso was 
not applicable to the clause restricting subletting contained in the sublea^ (m). 

The proviso for re-entry may be applicable to negative as well as to positive covenants, 
t.e., both to omissions and to acts. The appropriate phrase for positive covenants is 
“ non-performance ” and for negative covenants “ non-observanoe " (»). But after 
many oonflioting decisions it has been hejd that failure to perform refers to negative 
as well as to positive covenants (o), A proviso for re-entry on breach of any covenant 
would include both positive as well as negative covenants (p). But the Court will reject 
a covenant that is insensible (q), or ambiguous (r). 


<*> 

<«) 

8 


<*) 

(h) 

<i) 


Berner v. Colby (1841) 1 Hare 109 ; see cases 
died in foot-notes (8) and (w), supra . 

Doe d. Bryan v. Baneke (1821) 4 B. <fc Aid. 
401, 406. * 

Kristo Nath v. Brown (1887) 14 Cal. 176. 
Kavanagh v. Qudge (1844) 7 Man. & G. 816. 
Raman Mmon v. Malabar Forest and Rubber 
Co . Ltd. (1936) 68 Mad. 378, 68 Mad. L.J. 
269, 164 I.C. 446, (’35) A.M. 163. 

Doe d. Pitt v. Laming (1814) 4 Camp. 73, 77. 
Wilson v. Rosenthal (1906) 22 T.L.B. 238. 
Dassorathy v. Rama (1883) 9 Cal. 626 ; Bansi 
• Das v. Jagdip Narain (1897) 24 Cal. 162 ; 
KundmUd v. Kallu (1914) 12 An. L.J. 
650, 24 1.0. 79 : VenJbataramana v. Krishna 
(1925) 47 M4d. L.J. 807, 81 10. 1006, 
(*25) A.M. 67; Grove v. Portal (1902) 
, 1 Ch. 727 fCMtrfii Thrown (1808) 16 Yes. 


258: Swamamoyee Debee v. Aoyajadd % 
(1932) 60 Cal. 47, 36. Cal. W.N. 819, 139 
1.0. 239, (*82) A.C. 787. 

(j) Ansur Nubba v. Secretary of State (1917) Mad. 

W.N. 794f 41 1.0. 770. 

(k) Hunsraj v. Bejoy Lai Seal (1930) 67 CaU 
g 1176, 57 I.A. 110, 122 1.0. 20, (*30) A.PC. 

69. 

(J) Doe d. Spencer v. Qyiwin (1816) 4 M. & S. 

Crawley v. Price (1876) L.B.. lOtj.B. S02. 
Bvaru ▼. Davie (1878) 10 Ch. D. 747. 
Harmon ▼. Ainelie (1MM) 1 K.B. 698. 

(p) Wadharn v. Poet Maefer Qeneral (1871) L.B- 
6 Q.B. 644. 648. 

(t) Doe i. Wyaudham v. Corea (1841) 2 Q.B. 7. 

' (r) Chidembara PiOai ▼. Manitto ChM (1864) 
1 Had. H.0. 68, 64. 
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The lessor must show that there is a breach of the covenant to which tho proviso 
is annexed (*). The covenant is construed according to the ordinary rules, and the Court 
must see what is tho object of the covenant, and put a fair construction upon it 
■according to the intention of the parties (t). For though the law abhors a forfeiture (ft) 
yet, as Lord Tenterdon said, “judges are bound to give all instruments their natural 
construction and attach to them their legal consequences whatever their .own 
inclinations may be” (v). Thus where a lease contained a covenant for forfeiture in oase of 
a transfer without the consent of tho lessor, a mero unregistered contract by the lessee for 
sale subject to the sanction of the lossor and putting the intended vendee in possession as 
■an agent and giving him tho right to work the quarry and sell lime and stone was hold as 
not amounting to subletting but was a transfer of an interest and as the contract was 
not registered tho transfer was not effective and so there was no breach of tho covenant ( 10 ), 
Mistake or forgetfulness will not excuse a breach (z). * 


The proviso for re-entry runs with the land and enures for tho benefit of the 
lessor’s assigns. This is under sec. 109 and in a case (y) before the Act, tho Calcutta 
High Court applied the Statute of IJenry 8, c. 34 — See note “Leases" under see. 40. 
But the lessor’s assignee cannot onforeo a forfeiture for iJ breach occurring before the 
assignment — See note “ Rights of assignee *’ under sec. 109. If the breach is a continuing 
one, the assignee may enfdfrco a forfeiture for tho breach while his ostato lasts, and a 
-waiver by tho lessor of past breaches will not prevent his doing so ( z ). • 

Disclaimer. — Disclaimer or denial^of the landlord's title is a ground of forfeiture. 
The section adopts the definition of disclaimer by Tin dal, C.J., in Doe d. William* and 
Jeffery Cooper (a) — “'A disclaiinpr, as the word imports, must bo a renunciation by 
the party of his character of tenant, either by setting up a title in another, or ly 
claiming title in himself." This is only a particular application of the general principle 
oflaw that a man cannot approbate and reprobate, or, as it is more familiarly expressed 
he cannot blow hot and cold ( b ). It had therefore been acted upon before the 
Transfer of Property Act was enacted (c). It has, however, been recently held, following 
a decision of the Privy Council that in cases of leases to which this Act does not apply, the 
disclaimer of ft landlord’s title unless it is in a judicial proceeding or other public dooument 
which is covered by the term “record” in English law, is not sufficient to work a 
forfeiture (d). \ permanent lease is covered by clause (g) of sec. 11 1 («). 


In Doe d. Gray v. Stanion (/) Baron Park said — 14 In order to make a verbal or 
written disclaimer sufficient, it must amount to a direct repudiation of the relation of the 
landlord and tenant ; or to a distinct claim to hyld possession of the estate, upon a ground 
wholly inconsistent with the existence of that relation, which by necessary implication 
is a repudiation of it. An omission to acknowledge the landlord as such, by requesting 
further information, will not be enough." Refusal to pay rent is not in itself a disk 
-olaimer, but it may be evidence of a disclaimer ( 7 ). Accordingly the re is n o discl aim^ 


(*) Doe d. Chandless v. Robson (1820) 2 C. & V. 
246. 

(0 Qoodtitle d. Luxmore v. (1812) J *> 

East. 87; Croft v. Lumley (1858) 0 H.L. 

(a) Doed. Mutton v. Gladwin (1845) 6 Q.B. 952. 
f •) Doe d. Davit v. Eleqgi t (1828) Mood. <fc M- {89. 
<w) Sentfiry ol State v. Kuehwar Lime A Stone 

« ilW) 1 « *. 

(covenant to insure). - 
<<0 (1840) 1 Man. <6 0. 185 : /m»d Sarea *• 
Taiyab Baton (1943) A.A.27U, J»j£ 
422; Amarkruhna v. uusao 


(1930) 14 Luck. 723, 183 I.C 821, (1982) 
A.O. 257. # 

th) Rally Dots Ahiri v. Monmohini Daeeee 
(1897) 24 Cal. 440, 448. 

(c) Rally Dot * Ahiri v. Monmohini Dassee, 
supra. 

Id) Gurdcvi v. Sham Lai (1040) A.L. 880 7.B. 
following Maharaja of Jeypore v. 
Itukmini PaUamahadevi 42 Mad. 680, 
40 I.A. 400, (1910) A. PC. 1. 

(e) Md. Hafiz VUa v. United Provinces (1846) 
' A. A. 285. 

(/) nS36) 1 M. & W. 695, 708. 

/,,) Dot 9. Williams and Jeffrey v. Cooper (1840) 

K t Man. St O. 135 ; Prog Narain v. Kadir 
Bakhth (1913) jp JH1.44$18 I.C. 728. # 


S. 111(f) 
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g § in if the lessee refuses to pay rent until he knows who is the right owner (h) or until he- 
is satisfied as to the lessor’s title to receive the whole rent (t). Nor will the denial of the- 
title of an assignee of the original lessor work a forfeiture of the tenancy (j). 

f ’ Illustration, 

A is a tenant of B, but C claims to be the landlord. B sues A for rent and A in 
his written statement states — “ I have never paid rent to B. C now claims rent. I am 
ready to pay whomsoever is the rightful owner.*' This is not a disclaimer which will 
entitle B to evict A in a subsequent suit : Rukmini v. JRayaji (1924) 48 Bom. 541, 83 
I. C. 45, (’24) A.B. 454. , 

Oz^ the other hand a direct repudiation of his landlord is sufficient (&), especially if 
the tenant executes a kabulayet in favour of another landlord (2). The section indicates 
that although the tenant does not deny that he is a tenant, yet it is a disclaimer if he 
elaims to be a tenant of another landlord (m). So a refusal to pay rent accompanied with 
the words “ you are” not my landlord ” (n), or “ I have no rent for you, I have been 
ordered to pay no one ” ( o ), operates as a disclainfer, for this amounts to setting up a 
title in a third person. * 

The repudiation must be dear and unequivocal and made to the knowledge of the 
• landlord (p). An incidental statement in a sale deed refefring to other property will 
not operate as a forfeiture (q). The bare statement that there is no relation of 
landlord and tenant with the lessor may operate as a surrender, but it is not a 
disclaimer as it does not amount to setting up title either inli third person or in the tenant 
hjpself (r). In England if a tenant conveyed an estate not warranted by his own interest 
in the land the conveyance could operate by wrong as a tortious feoffment, that is, 
oonveyed an estate that was good against every one but liable to be forfeited by the 
landlord. Thus a tenant conveying the reversion was held to have disclaimed. But this 
is not the law in India («), nor in England sinoe the repeal of tortious feoffments by the 
Real Property Act, 1845. There is therefore no disclaimer if the tenant mortgages the 
property, describing himself as the owner (2); or describes himself as the owner in 
proceedings under the Land Acquisition Aot (a). 


In a Calcutta case the tenant had said that he had no relation 9£ landlord and 
tenant with the lessor and that he was the tenant of another to whom he paid rent, and 
the Court held that this was no disclaimer (v). This it is submitted is bad law. 


(A) 


i 


(1) 
C i) 

(A) 

( 2 ) 

(m) 


8 


Doe d. Williams v. Pasquali (1794) Packe 
196 ; Jones v. Mills (1861) 10 C.B. (NB.) 
788 \ Rama Aiyangar v. Ourusami (1918) 



_ _ _ _ Rayaji 

2l* 4 454 8 B ° m> &41> 83 LC ‘ 45> ^ 24) 
Srinudi Mallika Dassi v. Maleham Led (1006) 
9 Cal. W.N. 928. 

Abdulla v. Mohammad Muslim (1926) 96 
I.C. 1066, C2tj A.C. 1206; Srimati Farman 
BUn v. Sheikh Tosha Radial (1907) 12 
Cal. W. N. 587. 

Doe d. Gray v. Stanion, supra. 

Anandamoyee v. Lakhi Chandra Mitra 
(1906) 33 Cal. 339. 

HaHmullah v. Mahomed Ariu (1028) 32 Cal. 

W. H. 391, 113 1.C. 13, (*28) A.O. 312. 

Doe d . Bennett v. Long (1841) 9 C. A P. 773. 
Doe d. Whitehead v. Pittman (1833) 2 Nev. 
& M. (K.B.) 673. 

Doe & . Gray v. Stanion (1886) 1 ¥■ A W. 696, 
708 ; Raman Nazi r v. Mariyomma (1920)* 
48 Madl 480, 46 1.C. 13 ; Sreedharan Valia 
v. Runhunni (1921) 41 Had. L.J. 626; 


((?) 

(r) 


(*) 


(0 


(to 

(*> 


Venkatachariar v. Narasimha (1918) 63 
Mad. L.J. 647, 48 1.C. 301 ; Rama Aiyangar 
v. Ourusami (1918) 35 Mad. L.J. 129, 
46 1.0. 62 ; Prag Narain v. Kadir Bakhsh 
(1918) 36 All. 145, 18 1.C. 728 : Narayan 
v. Mangesh (1932) 34 Bom. L.B.. 1287, 
140 I.C. 667, (*82) A.B. 599. 

Kemalooti v. Muhamed (1918) 41 Mad. 
629, 45 I.C. 743. 

Pratop Narain v. Biraj Dasi (1914) 19 Cal. 
L 5. 77, 20 1.0. 823 ; Annada v. Mohm 
(1917) *28 Cal. L.J. 261, 42 I.C. 073 ; 
HaHmullah v. Mohamad Arju (1928) 
32 Cal. W.N. 891, 113 1.0. 13, ("28) A.t. 
312. 

Maharaja of Jeupore v. Rukmini (1919) 
42 Mad. 589, 46 I.A. 109, 40 LC. 631, 
(*19) A.PC. 1. 

Muhammad Mahmad Khan v. Laja Mai 
(1934) 15 Lah. 683, >61 1.0. 209, (*34) A.L. 
289; Prag Naraig ▼. Kadir Bakhsh , suprfl- 

Zia-uddinY.Fakhr-ud-dina9M)*I*l l 60 -. 

78 I.W 791, (*28) A.L. 464. 

Mathewson v. Jadu Mahto (1908) 12 
W.N. 625. 
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Disclaimer by a lessee who has assigned his term will not affect the interest of the ft. ill (m\ 
assignee (w). g 111 

Verbal disclaimer. — In English Jaw a disclaimer must be by matter of record 
and a merely oral disclaimer does not cause the forfeiture of a lease for a term of years. ^ 

But in the case of a lease from year to year it operates not by forfeiture but as evidence 
of an election to put an end to the tenancy and supersede the necessity of a notice to 
quit (a?). These rules of English law r were applied by the Privy Council in Maharaja of 
J eypore v. JRulcmini (y) to a lease before the Act, as a matter of justice, equity and good 
conscience. This was a case of a permanent lease, ami their Lordships decided that 
no forfeiture had been incurred as there was no disclaimer by matter of record before the 
suit, i In Rachotappa Iswarappa v. Konher Amarao ( 2 ) the lease was a permanent lease 
granted before the Act and the Bombay High Court held that a disclaimer in c* written 
application to a revenue authority was not a disclaimer in matter of record so as to cause 
a forfeiture. This was on the ground that a proceeding before a revenue authority is not 
a judicial proceeding. In other cases of leases before the Act a parol disclaimer has 
been treated as effecting an estoppel (a), or as giving the lessor a right of immediate 
eviction presumably by waiver of notice to quit (b), tyit although there is no case 
clear on the point it would seem that under this Act a verbal disclaimer is Hufficieut to 
support a forfeiture whether the lease bo periodic or for a term of years. But in a oase not 
governed by the Act the dilclaimer must be by record (c). # 

Claim tO permanent tenancy. — There is no disclaiufor, if tho lessee Nets up a per- 
manent tenancy, for althoii&h he repudiates tho particular holding which I he lessor 
attributes to him, he dbes not question tho lossor’s right to receive rent nor does ho 
renounce his character as lessee ( d ). An oldor Bombay case hold that the assertion iff a 
permanent tenancy did operate as a disclaimer (e). This was following the English 
effbe of Vivian Moat (/). But tho tenant’s assertion in Vivian v. Moat was of a right to 
hold at a customary rent, which involved a denial of tho relationship of landlord and 
tenant. The Bombay case is therefore incorrect and, though not formally overruled, it 
has not been followed in subsequent decisions and is no longer an authority. But in a 
subsequent Bombay case (g) Ranado, J., said— “ It is a disclaimer for u yearly tenant, when 
he claims to be a mirasi or permanent tenant, and such a disclaimer not'd not necessarily 
be made to till landlord himself.” On both points, it is submitted, this is an incorrect 
statement of the law. 


The assertion of a permanent tenancy by a yearly or monthly lessee does not operate 
as a waiver of notice to quit, and the cases yited assume that the lessor cannot evict 
without such notice. This is because a notice to quit is only necessary when a tenancy 
is admitted on both sides, and it is only when the tenant denies any tenancy that there 
is no necessity to end that which ho says has no existence ( h ). ^ 


(u>) 

(*) 

<y) 

(*) 

(«) 

(*) 

<«) 

(d) 


Qopal Jayvant v. Shriniwat (1018) 42 Bom. . 
<34 47 I C 635 

Doe d. Grave* v. Well* (1830) ^0 Ad. El. j 
427 i 

?u»ra; Imam Din v. NtUha Singh (1932) 1 
134 1.0. 296, (’32),A.L. 43. j 

1934) 69 Bom. 194, 36 Bom. L.R. 1083, ■ 
165 1.0. 516, (*35) A.B.41. . 

7utya6Aama v. Kfithna Chunder (1881) o ■ 

7ietouChintaman v. Balaji (1888) 12 Bom. j 
362 : Qopalrao Ganeth v. Kief tor Kahdae . 
(1885) 9 Bom. 627. j 

hirdevi v. Shame Lai (1946) A.L. 330 F.B. , 


(1804) 18 Born. 110; Vnhamma v. Vat- 
kunta (1804) 17 Mud. 218; Chinna v. 
11 artichendana (1004) 27 Mad. 23: 

Maharaja of J eypOre v. Rukmini (1019) 42 
Mad. 589, 40 1.A. 100, 50 l.O. 631 ; Ochhav - 
lal v. Qopal (1008) 32 Horn. 78 ; Gol Doji 
v. Dod JAuman (1020) 22 Bom. L.K. 648. 
08 I.C. 226 ; Rama Ilanchhod v. Sayad 
Abdul (1021) 45 Bom. 303, 68 l.C. 226, fyl) 
A.B. 305 ; Amarkrishna v. Nazir Hatton 
<1030) 14 buck. 723, 183 I.C. 821, (1989) 
A.O. 257. 


Baba v. VUhvanath (1883) 8 Bom. 2281 
(1881) 16 Cb. 1). 780. 

Mahipat v. Lakfihman (1900) 24 Bom. 426, 
434. 

Doe d. Calvert v. Footed (8628) 4 B ng.^557. 
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A claim by a permanent tenant to adverse possession amounts to a disclaimer of the 
landlord's title (t). 

Before suit. — The disclaimer must be before suit filed to eject the lessee (j). This 
is on the principle that the cause of action must be based on something accruing before the 
suit, and the rule is followed by all the Courts in India, for it has been held that a disclaimer 
in the written statement or after suit filed will not support a forfeiture or dispense with the 
necessity for notioe to quit in the case of a yearly tenancy (&)• But a disclaimer in a 
previous suit operates as a disclaimer so as to support the subsequent suit for 
ejectment (1). 

The amendment of the section by the requisition for notice to the lessee makes ft 
clear that the disclaimer must be before notice, and the notice before the suit, fh the 
case of forfeiture one written notice is required under the law and not one under sec. Ill 
(g) and another under sec. 114A (m). 

Agricultural tenancies. — In the case of agricultural tenancies the right of 
forfeiture for disclaimer depends upon the provisions of the Act governing the tenancy. 
It is not excluded by the Bombay Land Revenue Code ( n ) ; nor by the Bengal Act 8 of 
1860 (o). But it is excluded by the Bengal Tenancy Act 8 of 1885 (p). When the 
right of forfeiture has not been excluded by the Local Act 6t has been applied on the 
• principle of English law (g), and even in the case of a perfnanent tenancy (r). If a 
perpetual leaBe is granted 
exhausted by the granting 
premium into a debt (s). 

p 

* A disclaimer by one co-tenant will not justify a suit to evict the other co-tenants, 
unless his act was the act of all ($). 

• 

If the disclaimer is given effect to by the Court and the landlord’s suit for rent is 
dismissed, the tenant cannot plead the tenancy in a subsequent suit to evict him as a 
trespasser (u). 


for a premium and then forfeited, the consideration is 
of the lease and the forfeiture does not convert the original 


(i) Mahomed Hafiz v. United Provinces (1945) 

A.A. 285. 

(j) Doe d. Lewie Cawdor (1834) 1 Cr. M. & E. 

898 ; Doe d. Bennett v. Long (1841) 9 C. <fe 
P. 773 ; Mda Bam v. Sandhi Khan (1983) 
18 Lata. 796, 141 l.C. 825, (’33) AX. 221. 

(k) Maharaja of Jeypore v. Rukmini , supra ; 

Prannath Shaha v. Madhu Khulu (1886) 
13 Cal. 96 ; Nizamuddin v. Mamtazuddin 
(1901) 28 Cal. 135 ; Srimali Mallika Dassi 
▼. Makham Lot (1904) 9 Cal. W.N. 92?; 
Khater Mistri v. Sadruddi Khan (1907) 
84 Cal. 922 ; Vithu v. Dhondi (1891) 15 
Bom. 407 ; Subba v. Nagappa (1889) 12 
Mad. 353; Madavan v. Athi Nanjigar 
a (1892) 15 Mad. 123 ; Unhamma Devi v. 
Vaikunta Hegde, supra; Ambabai v. 
Bhau (1896) 20 Bom. 759 ; Pratap 
Narain v. Harihar Singh (1009) 36 
Cal. 927, 2 l.C. 656 ; Haidri v. Nathu (1895) 
17 All. 45 ; Pmo v. Subramanian (1908) 31 
Mad. 261 ; Chiragh Din v. Mahomed 
Usman (1924) 70 LC. 349, (’24) A.L. 281 ; 
Mukat Singh v. Misra Paras Bam (1924) 
79 1.0. 106, (*24) A.A. 726. 

< l ) Debiruddi v. Abdur Rahim (1890) 17 Cal. 
196; Nilmadhab Bose v. Amnia Ram 
(1898) 2 Cal. W.N. 755 ; Fayj Dhali v. 
Aftabuddin Sirdar (1902) 6 Cal. W.N. 

• 576 ; RamgaU v. Pran Mari (1905) 3 Cal. 
L.J. 201; Khater Mistri v. Sadruddi Khan, 
supra: Sheikh Miadhar v. Rajani (1909) 
14 Cal. W.N. 839, 6 l.C. 708 : Ramji 
Lai v. SMb Charon Das (1930) 28 AH. L.J. 

• 908, 1301.C.*6{te, (i30) A.A. 479. 


(m) 

(«) 

(o) 
( P ) 
( 7 ) 

(r) 

(s) 
it) 


« 


(«) 


Prabhat Chandra v. Bengal Central Bank 
(1938) A.C. 589. 

Venkaji Krishna v. Lakshman Devji (1896) 
20 Bom. 354F.B. ; Vidyavardhak Sangh 
Co . v. Ayyappa (1925) 49 Bom. 842, 90 
LC. 614, (’25) A.B. 524. 

Nizamuddin v. Mamtazuddin , supra; 
Ananda Chandra v. Abrahim (1899) 4 
Cal. W.N. 42. 


Debiruddi v. Abdur Rahim, supra ; 
Dhora Kairi v. Ram Jewan (1893) 
20 Cal. 101. 

Nizamuddin v. Mamtazuddin (1901) 28 Cal. 
135. 

KaUy Das Ahiri v. Monmohini Dosses (1897) 
24 Cal. 440. 


Kammaran Nambiar v. Chindrn Nambiar 
(18$>) 18 Mad. 32. 

I shan Chunder v. Shama Chum (1884) 10 Cal. 
41 ; Imbwhi Kandan v. Thambwrath (1909) 
19 Mad. L.J. 565, 4 l.C. 875 ; Bxrendm 
Kishore v. Bhubaneswari (1912) 39 Cal. 
903, 15 1.C. 620 ; Jharu Mondal v. Mahatar 
buddin (1928) ll&I.C. 561, (*28) A.C. 713. 

Nil Madhab Bose v. Anaida 1 fam (1898) 
2 Cal. W.N. 755; Ramgati v. Pran Han 
(1003) 3 Cal. L.J. 201 : HaygDhah^ 
Aftabuddin Sirdar (T902) 6 Cal. 

575; Khater M&ri v. Sadruddi A to 
(1907) 34 Cal. 922; ShHkh ■ V 

Rajana \1909) 14 Cal. W.N. 889, B L ; 
708 ; Ekabbar Sheikh v. Bara Bewa (U>'v 
15 Cal. W.N. 385, 8 l.C. 660. 



NOTICE IN WRITING. 


723 


Insolvency. A condition determining a lease in the event of the insolvency of the 
lessee is recognised in section 12 when the condition is for the benefit of the lessor. A 
condition that is for the benefit of the lessor is a condition that reserves to the lessor 
a right of re-entry. See notes “Lease” under sec. 12 and under sec. 10. Accordingly 
if the condition against insolvency reserves a right of re-entry to the lessor, he lias a right 
to determine the lease by forfeiture for that reason. 

This ground of forfeiture was added by the Amending Act of 1929. It was not 
covered by the section boforo the amendment, ns a condition against assignment* means 
a condition against voluntary assignment, and is not broken by an involuntary assign- 
ment, or an assignment by operation of law, such as an execution sale (v), or an insol- 
vency (ju ) ; though an express condit ion against involuntary assignment may be valid (*). 

In English law a forfeiture may bo expressed so as to include an involuntary Assign- 
ment by execution sale (y) or bankruptcy (z). The condition applies, of course, only 
to the person in whom the term is vested (a). 

The repealed clause “ or the lease shall become void ” would suggest, that, the breach 
of a condition avoiding a lease would involve a forfeiture although there was no proviso 
for re-entry. But this is not tho law. Soo note “ Condition," eupra 


If the lessor does not defprmine the louso by giving notico on the adjudication of the 
lessee and if the trusteo in bankruptcy does not properly disclaim the lease the lessee, 
after his discharge, remains liable to pay the ront ( b ). % 

Lessor or his transferee. — A proviso for re-entry runs with the land, and may 
therefore be enforced by' the lessors transferee (r). Tho transferee cannot enforce a 
forfeiture for a breach occurring before the assignment, unless the broach is a continuing 
one (<f). But in a Bombay case (e) an assignee was allowed to forfeit a lease for breach 
before the assignment. See note “Rights of tho assignee” under sec. 109. 


Notice In writing. — As breach of a condition only makes tho lease voidable, the 
forfeiture is not complete unless and until the lessor gives notice that he has exercised 
his option to determine the lease. Section 146 (1) of tho Law of Property Act, 1926 , 
also provides in tho case of English leases that a right of re-entry is not enforceable unless 
and until the lessor serves a notice on the lessee ; and this notice is required by see. 196 
(1) of the same Act to be in writing. 


If the lessors were tenants in common, the notice would have to be by or on behalf 
of all (/). 

Before the Amending Act of 1929 it was only necessary for the lessor to do “ some 
aot showing his intention to determine the lease. ’* With reference to this phrase it 
was held that the lessor did an act showing his intention to determine the lease when he 
took possession with his darwans (g), or when he sent the lessee a lawyer’s notice (h), 
or orally informed the lessee that the lease was forfeited (*), or when he filed a suit i n* 


<*» 


(to) 

<*) 

(y) 

<*) 

(a)’ 


Doe d. Mitchinson v. Carter (1798) 8 T.E. 67 ; 
Tamaya v. Timapa (1883) 7 Bom 202; 
Subbaraya v. Krishna (1883) 6 Mad. 159, 
164 ; lie West Uopetown Tea Co . (1890) 
12 All. 192 ; Goldie Nath v. Mathura ^ ath 
(1898) 20 Cal. 273. 

Doe,*. Goodbehere v. Bevan (1815) 3 M. & 8. 

358. 369. • 

Dwa/nta Nath Roy v. Mathura Nath (1916) 
21 Cal. W.N. 117, 34 I.C. 833 ; 
traya v. Shivymbhat. (1883) 7 Bom. -50. 
Davis v. Eyton (18^)) 7 Bing. 154. 

Roe d. Hunter v. Galliers (1787) 2 T.R. 133; 
Re Walker , Ex parte Gould imi) 13 Q.B 
D. 464. 

Smith v. Gronow (1891) 2 Q.B. 394. 


(5) 

id) 

(*; 

if) 


iot 
I (A. 


Metropolis Estates Company v. Wilde (1940) 
« K.B. 636. 

Kristo Nath v. BrowfP (1887) 14 Cal. 176. 
Doe U. Mutton v. Gladwin (1845) 6 Q.B. 

953 (covenant to insure). 

Vishveshwar v. Mahableshwar (1919) 43 Bom. 

28. 47 l.C. 198. 

CT. Uopal Ham v. Dhaketwar Perthad (1908) 
35 Cal. 807, but iee Syed Ahmad v. Mag- 
nestle Syndics (1916) 39 Mad. 1049, 83 


J.C. 512. 

Cook d Co. v. C. 1. Phillips (1930) 84 Qftl. 

W.X. 785, 130 I.C. 222, ('31) A.C. 188. 
Sir a ram a Aiynr v. Muthu A lagappa (1916) 
Ma* WJf. 815, 31 I.C. 211. 

Sat vonor ay ana v. V enkataramumurthy (1986) 
157 l.C. 804. ('35) 496. 


S.IU(C> 
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ejectment, which he withdrew with liberty to file a fresh suit on the same cause of action (j). 
But there was a conflict of decisions as to whether the act showing an intention to deter- 
mine the lease was a condition precedent to the right of suit for ejectment. The Calcutta, 
Madras and Allahabad High Courts held that it was (fe), and the Bombay High Court held 
that it was not (/). A subsequent Calcutta case, however, expresses a preference for the 
Bombay view (m), but a still later Caloutta case preferred to follow the earlier decisions of 
Calcutta (w). The Patna High Court has followed the Bombay view (o). It is now, 
however, dear that the lessor cannot file a suit in ejectment until after he has given notice 
for until then the lease subsists (p). The giving of a notice in writing is, since the amend- 
ment, an essential condition of forfeiture taking effect in law (q). But in the oase of 
forfeiture of a lease granted before 1929, a disclaimer followed by some act by the lessor 
indicating his intention to determine the lease is all that is necessary and no Written 
notice is required (r). The Patna High Court has expressed the view that the opening 
words of seo. Ill (g) no doubt seem to imply that the lease comes to an end as soon as 
notice to quit is given, but the concluding words imply[that something more, e.£., an actual 
entry or the institution of a suit in ejectment is required to be done by the lessor to end 
it (i). There does not seem to be any cogent*reason to support this view. Lease 
is determined by forfeiture which is complete when notice is given. See note under 
sec. 112 : “ Waiver of forfeiture. 

a 

The rule of English law (before the enaotment of the 9 Law of Property Act, 1925, 
seo. 146) would appear to be that a suit in ejectment is equivalent to a re-entry (t) ; and 
this has been followed in sotne agricultural tenancies to which the Act does not apply (it), 
and in the case of tenancies created before the ^Act (v). 9 

« 

c Clail86 (b) — Notice to quit. — Periodic tenancies are terminated by notice to quit 
under sec. 106, see notes under sec. 106. Until a periodic tenancy is so determined the 
lessor cannot treat the lessee as a trespasser (w). No notice is necessary to determine a 
tenancy for a fixed term (ar). But where under the terms of a lease for 21 years from 
Deoember 26, 1934, either party could determine the tenancy at the end of 7 years on giving 
6 months’ notice and the landlord gave to the tenants’ solicitors a notice as from June 21, 
1941, which purported to terminate the lease on December 21, 1941, it has been held that 
the notioe, although the mistake as to the date was obviously due to a slip, was invalid 
and the acceptance of service by the solicitors did not cany the defectsfy). A tenancy 
at will is determinable at the will of either party, by the tenant giving up possession. 


( j ) Rcmnath y. Siba Sundari (1917) 25 Cal. 

L.J. 332, 40 1.C. 348 ; Mazhoor Pudu Kudi 
v. Pudiyapurayil (1911) 8 Mad. L.T. 99, 6 
I.C. 264. 

(k) Anandamoyee v. Lakhi Chandra Mitra (1906) 

38 Cal. 339 : Nawrang Singh v. Janardan 
Kiihor (1918) 45 CaT. 469, 41 1.0. 952 ; 
MotUal Pal v. Chandra Kwnar (1920) 
24 Cal, W.N. 1064, 60 I.C. 812; 
• Venkatramana v. Qundwraya (1908) 31 

Mad. 403: Prog Narain v. Kadir Bakhsh 
(1913) 35 All. 145, 18 I.C. 728 ; Shib 
Charm v. Kharka (1925) 47 All. 348, 
86 LC. 174, 425) A.A. 346. 

( l ) Isabali Tayabali v. Mahadu Ekoba (1918) 

42 Bom. 195, 43 1.0. 851, followed in 
Prakashchandra v. Rajendranath (1931) 
58 Cal. 1359, 135 I.C. 296, (’32) A.C. 221. 

(m) Prakashchandra v. Rajendranath , supra. 

(n) L. A. Crest v. Qungaraj Oulraj (1987) 1 Cal. 

203, (1937) A.C. 129, 64 C.L.J. 280. 

( 8 ) Sri Ram Chandra v. Thakur Ajodhya (1935) 
15 Pat. 8, overruled in Maheswari v. 
Manrajo (1945) 28 Pat. 185, on the point 
of limitation. * t 

(p) Muthusami PiUai (1901) 


(q) Saheb Din v. Oauri Shankar (1939) 16 Luck. 

92, 185 I.C. 25, (1940) A.O. 92. 

(r) Krishna Prasad v. Adyanath (1944) A.P. 77. 


W 

(0 


Chatu Mia v. Mt. Sundri (1945) A.P. 260. 

Moore v. UUcoats Minin Co. (1908) 1 Ch. 
675 ; Serjeant v. Nash (1903) 2 K.B. 304 ; 
Evans v. Davis (1878) 10 Ch. D. \ 
Baylis v. Le-Oros (1858) 4 C.B. (N.S.) 
537 (reletting a sufficient entry). 

Padmmdbhaya v. Ranga (1911) 34 Mad. 161, 
6 a.C. 447 ; Korapalu v. Narayana (191.0 
38 Mat. 445, 20 LC. 930 ; Thirthaswamvir 
v. Rangappayya (1913) 25 Mad. L.J. 486, 
21 I.C. 405; Dwarka Nath v. Alathura 
Nath (1916) 21 Cal. W.N. 117, 34 I.C. 8JJ 

Venkatachariar #. Rangasami (1919) ' 3t 
Mad. L.J. 532, 51 I.C. 7<* ; Thirtha- 
swamiar v. Rangappayya , supra . 

Aminullah v. Emperor (1928) 26 All. L.J- 
328, 107 1.C. 69% (’28) A.A. 95. 

Bishsn §arup v. Abdul Samad (1®^)“^ 
All. LTJ. 666, 136 I.C. 273, (*3l) A.A 6*9. 

(y) Donkey v. Clavering (1942) 2 K.B. 


iv) 


(w) 

<*) 
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«r by a demand for possession by the landlord (*), or by the death of either party (a). 
See note Tenancy at will ” under sec. 105. 

A tenancy on sufferance does not create the relationship of landlord and tenant 
and no notice ia necessary before evicting a tenant on sufferance (6). • 

112 . A forfeiture under section 111, clause (g), is waived 
watv« of forfeiture. by acceptance 0 f rent which has become 
due since the forfeiture, or by distress for 
•such rent, or by any other act on the part of the lessor showing 
an*mtention to treat the lease as subsisting : 

Provided that the lessor is aware that the forfeiture 
has been incurred : 


Provided also that, where rent is accepted after the 
institution of a suit to eject the lessee on the ground of 
forfeiture, such acceptance is not a waiver. 


Waiver Of forfeiture. — On breach of an express Condition to whioh a proviso 
for re-entry is annexed, or In any of the other events stated in see. Ill (g), the lease is 
voidable at the option of the lesjor. If the lessor has knowledge of the breach he may 
adopt one of three courses : — (1) elect to avoid the lease, or (2) elect not to avoi(> the 
lease, or (3) make no election. These three alternatives are put by Baron Bramwell 
in Croft v. Lumley ( c ). In case (1 ) he must as required by sec. Ill (g) give notice in writing 
to the lessee of his intention to determine the lease, and it is only then that there is a 
forfeiture and the lease is terminated. Thus under sec. Ill (g) two things, namely 
the happening of any of the three specified events and the giving of the notice by the lessor 
together amount to a forfeiture. Under that section there can be no forfeiture unless 
and until the lessor gives the notice. Therefore there can be no forfeiture as contemplated 
by that section without the lessor being aware that the event which gives him the 
right to put an end to the lease has happened, for, without such knowledge, he cannot 
giv e th e notice and without such notice there is no forfeiture as defined in that se c tion. 
In this view of the matter the language of sec. 112 does not appear to bo very happy. 
If “A forfeiture under sec. Ill, clause (g)” # means the hapiwming of any of the three 
specified events followed by a notice from the lessor, the first proviso to sec. 1 12 be* 
comes meaningless for there cannot be a forfeiture under sec. Ill (g) without the know* 
ledge of the lessor. This proviso, therefore, makes it clear that the word “forfeiture” as 
used in seo. 112 does not mean the same thing as “forfeiture” as defined under 
sec. Ill (g). Therefore the opening words “ A forfeiture under sec. Ill, clause (g) ” and 
the marginal note “Waiver of forfeiture” are not quite appropriate. Sec. 112 deals 
with the seoond of the thres alternative cases mentioned above, naiBely the lessor electing 
not to avoid the lease in spite of the breach, or disclaimer by or insolvency of the lessee. 
It would be more accurate, therefore, to say that in case (2) there is a waiver of the breach, 
or the disclaimer or*the insolvency as the case may be, than that there is waiver of a 
forfeiture. Indeed in the last mentioned caso Baron Bramwell said that the expression 
“ waiver of forfyture ” is not strictly accurate. The waiver in case (2) is either express 


(*) Deo Nandan Arshad v. Meghu Matt on 
(1907) 34 Cal. 57 ; Raw Kvthun v. Hu* 
, Sohila (1933) 145 I.C. 597, ('33) A. 1 . 561# 
Deo d. Price v. Price (1832) 9 Bing. 356. 
(a) Chemminian v. Udayamrma (1900) It) Mso. 


LJ. 201 ; Jamet v. Dean (1805) 11 Vss. 

ug« jjgj 

GokulChand v. Shib Charon (1912) 9 AIL L. 

J. 574, 13 I.C. 59. . M 
(1858) 6 H.L.C. 6f2,705T • 


St. 

111(h), m 
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S.112 or implied from one or other of the acts referred to in this section. In case (3) the lessor 
takes no action and this is the case of lying by. But the election iB not between different 
rights, but whether to retain the right created or to give it up (d). 

* Acceptance Of rent. — Acceptance of rent due on a date after the forfeiture is incurr - 
ed is a waiver of forfeiture (e). This is because acceptance of the rent is an affirmance 
that the lease was subsisting at the time when the rent became due (/). For the same 
reason receipt of rent due before the breach does not operate as a waiver (g). But the 
giving of a notice to quit at a future day amounts to a waiver because the giving of the 
notioe recognises the continuance of the tenancy upto that day (h). A contrary view has, 
however, been recently taken in Loewenthal v. Vanhoute (»). It is there explained that* 
when a forfeiture of a lease is incurred the lease is voidable and not void and in ftiose 
oiroumstinces the giving of a notice to quit may recognise the subsistence of the lease 
and may amount to a waiver of forfeiture, but when the tenancy is determined by a notice 
to quit the position is entirely different. When a valid notioe to quit is given the lease is 
determined and a new tenancy can be created by an agreement express or implied and 
no such agreement can be inferred from the fact of service of a second notice. In Price 
v. Worwood (j) Martin, B., said-*-** The mere receipt of the money, the rent having beoome 
due previously, is of no consequence, and for the very plain reason that the entry for a 
condition broken does not at all affect the right to receive payment of a pre-existing 
debt." But such waiver operates in respect of a particular breach ( k ). 


Illustration f • 

A leased a house to B with an express condition sthat if default were made in the 
punctual payment for three successive months the lease would be forfeited and A would 
have a right to re-enter. Bents payable in April, May, June and July were not paid. 
On the 19th of July B paid the rent of April and May. The rent payable in August was 
not paid. A was entitled to forfeit the lease for the three successive defaults of June, 
July and August : Raj Mohan v. Mali Lai (1915) 22 Cal. L. J. 546, 33 I.C. 331. 


But if the rent is accepted for any period subsequent to the breach it makes no differ- 
ence that it iB accepted “ under protest " or without prejudice to the forfeiture, e.g., as 
compensation for use and occupation (l); or that it is credited to a suspense account (m) 
or that there is a proviso in the lease requiring waiver to be in writing (»). The protest 
is inoperative as the lessor has no right to take the money exoept on the terms on which 
it is paid. Nor does it matter that the rent is accepted from an underlessee or other 
person in possession (o). < 


(d) Thirthaswamiar v. Rungappayya (1913) 26 
MM. L.J. 486, 21 I.C. 405. 

(*) Pennant case (1596) 3 Co. Bep. 64a, 64b, 
• Note (B) ; Goodright d. ’Walter v. Davids 
(1778) 2 Cowp. 803 ; Amsby v. Woodward 
(1827) 6 B. <fc C. 519 ; Doe d. Griffith v. 
Pritchard (1833) 5 B. A Ad. 765 ; Doe d. 
Gatehouse v. % (1838) 4 Bing. (N.C.) 
884; DavenporTv. The Queen (1877) 3 
App. Cas. 116; Dulli Chand v. Meher 
Ohand (1867) 8 W.B. 188 ; Vishvanath v. 
Yakub (1888) P.J. 104 ; Sarafali v. Subraya 
(1896) 20 Bom. 439, 446; Fannan Bxbi 
v. Tosha Haddal (1908) 12 Cal. W.N. 
687 ; Basanta Kumar v. Secretary of State 
(1921) 69 I.C. 273 ; Chattar Singh v. Nand 
Kishore (1914) 12 All. L.J. 1139, 26 I.C. 
• 107 ; Chotu Mia v. Mt. Sundri (1946) A.P. 
260 F.B. ; Mohan Lai v. Governor-General 
(1945) A.K. 265. 

(f) Amsby v.* Woodward, supra ; Ref Mohan 
v. Mali Lai (1915) 22 Cal, L.J. 546, 33 
. I.C. 381. • • a 


(9) Green * s case (1582) Cro. Ells. 3; Price v. 
Worwood (1859) 4 H. & N. 512; Puma 
Chandra v. Ali Mohammad (1928) 87'Csl. 
L.J. 648, 70 I.C. 999, (*24) A.C. 520 ; 
Habib Ahmed v. ML Keoli Koer (1946) A. A. 
328. 

(A) Shiv Prasad v. Mandtra Kumari (1940) 
186 *C. 686, (1940) A.F. 478. 

(i) (1047) 1 A.E.R. 116. 

(j) (I860) 4 H. & N. 612. 

Ue) Muhammad Hasan v. Baidya Nath (1939) 
* 184 I.C. 605, (1940) A.P. 140. 

(J) Croft v. Lundey, (1858) 6 H. L. C. 672 ; 
Davenport v. The* Queen (18771 3 App. 
Cas. 116; Strong v. Stringer $889) 61 
L. T. 470; Amarkrishna v. Norir Hasan 
(1939) 14 tuck. 728, 188 I.C. 821, (1930) 
A.0.257. . T 

(m) Kali Krishna v. Fade Ali (1883) 9 Cal. £ 43. 

(n) R. v. Paulsen (1921) 1 A.0. 271. 

•(©) Doe d. Griffith v. Pritchard (1833) 5 B. A Ad» 
766. 
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Distress.— Under tho English Common Law the landlord has as an incident to his S. 112 
reversion, the right to seize whatever moveables he finds on tho premises without legal 
process as a pledge to compel payment of arrears of rout. This right iB not recognised 
in India exoept in Presidency Towns whore it may bo exercised through the Small Cause 
Court ; and is also recognized subject to statutory restrictions in some agricultural tenan- , 
cies. In English law there is no right to levy distress, unless tho relationship of landlord 
and tenant still subsists when tho distross is levied. Accordingly in English law tho levy of 
distress operates as a waiver, even if it is levied for rent for a period before tho broach (p); 
and in Price v. Worwood (q) Chief Baron Polli>ck said that un actual distress is so 
clear an affirmance of the tenancy oxisting at tho t imo that it does away with all previous 
forfeitures. This section docs nob make this distinction and tho words “ distress for suoh 
rent ¥ limit the operation of the waiver to rent becoming due since tho forfeiture was 
incurred. This may be because the Presidency Small Cause Courts Act does not dkpressly 
require that the relationship of landlord and tenant should exist at tho time of the 
application for a distress warrant. See. s. 53 of that Act. 


Any Other act. — The ©lection jfiot to avoid the lease may be manifested in other 
ways besides acceptance of rent- or levy of distress. Instances of such acts showing an 
intention to treat tho lease as subsisting are a demand for rent accruing due since the 
breach (r), a suit for sucharont (a), or acceptance of a sum paid into Court as damages 
for breach of covenant to repair alleged to have been committed during tho term (f).. 
As to the effect of a second notice see tho cases under f^ot-notes (4) and (i) supra. 
The pleadings in a suit for ejectment mgy even operate as a waiver of forfeiture, e.g. f where 
the lessor describes the breaches as occurring during tho existence of the term (tt), or makes 
an alternative prayer inconsistent with tho determination of the lease (r). 

In an English case ( w ) the lessor after the forfeiture described tho lessee as a 
“termor ”, and this was treated as a waiver although the statement was made in a receipt 
for rent due bofore the forfeiture. But in a Calcutta case already cited (x) a similar 
description was held to refer to the period antecedent to tho forfeiture and therefore not 
to operate as a waiver. 


First proviso— Knowledge Of tile breach.— The principle underlying the first 
proviso is that there can be no election without knowledge. It must therefore be shown 
that the lessor had notice or knowledge of the breach which incurs a forfeiture at tho 
time of the supposed waiver (y). Knowledge of an agent is not sufficient unless the 
agent has authority to grant a new lease (z). 


Second proviso— Election Irrevocable.— Tho second proviso results from the 
principle that an election onco made is irrevocable. Tho lessor when ho has knowledge of 
the breach may take time to tnako his election ; but onco he has made the election either 


<J>) 




JO 
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Ward v. Day (1864) 4 B. A S. 359 ; Kirkland 
v. Briancourt (1890) 6 T. L. R. 441 ; Raj 
Mohan v. Mail Lai (1912) 22 tal. L.J . 546. 
33 I.C. 331. 

(I860) 4E.&N. 512. . 

Doe d. Nash v. Birch (1836) 1 M. & W 402 ! ; 
Kristo Nath v. Brown (1887) 14 Cal. 17C* 
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Dandy v. Nicholl ( 4858 ) 4 C. B. ( N * S A i 
Jneshuri v. Mahomed ( 1886 ) 1 4 

Cal. 33 ; SitaruUh x.Basude u (1 000 > 2 Cal 
L. J. 640; Kaianand v. Gunputi l*>11) Jo 
Cal w N - 104 11 J.C. 974 ; Abdul llamui 
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PMat y. Boosey (1802) 31 U. <C.l •) - fil - ’ 


PeUaU v. Boosey , supra. 


Iv) Evnv* v. Davis (1878) 10 Ch. I). 747 ; 
SaruJ AH v. Bulraya (1896) 20 Bom. 
4;jy, 448 ; Jtukmini v. Uayaji (1924) 48 
Boin. 451. 88 I.#. 45, ('24) A.B. 454; 
Abdul Outbid v. Safar AH. supra. 

(u) Greens cam; (1582) Cro. Kliz. 3. 

(jc) Oaj Mohan v. Mali Lai, supra. 

(u) A rnsby v, Woodward (1827) 6 B. A C. 610; 
(?/) Matthews v. EmaUwood (1010) 1 Ch. 

777; Atkin v. Rose (1923) 1 Ch. 622; 
puller* Theatres v. Oofs (1923) A.C. 435 ; 
Mritunjoy v. Uopal (I860) 10 W.K. 466 ; 
Nagaraas x. Oanu (1801) P. ,1 107; 
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Cal. 47, 36 Csl. W. N. 819, 139 LC. 
239. ('32) A.C. 787. 
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by express words or unequivocal act, the eleotion is irrevocable (a). Therefore if the 
lessor has given notice and filed a suit on the ground of forfeiture, he has determined 
the lease and no subsequent act of his will amount to waiver. A distress levied after 
such a suit would be merely a trespass, and not an affirmance of the tenanoy (b). Accept - 
# ance of rent after suoh a suit is not a waiver (c). A prayer for rent or mesne profits in 
a suit for ejectment on the ground of forfeiture will not necessarily operate as a waiver (d). 

But the suit must be an unequivocal demand for possession, and if there are alterna- 
tive prayers to enforce the covenants in the lease (e), the plaint itself would not be 
unequivocal. 

Subsequent breaches. — Waiver of past breaches does not preclude the lessor from 
enforcing a forfeiture when the same or another condition is subsequently broken (ff. 
When the breach iB of a continuing nature, the same rule applies, and the continuance 
of the breach after the waiver will justify a forfeiture (g). But if the breach involves 
the oreation of a subordinate interest, e.g., in the case of a covenant not to sublet, the 
waiver operates during the continuance of that interest ( h ), but not afterwards (»). 

Express waiver. — Express waiver is a license 1$ commit a particular breach, and Buch 
license according to the rule iry Dumpor*B oase (j) amounted to a total waiver of the cove- 
nant. This unreasonable doctrine though never overruled (&) was abrogated in England 
by secs. 1 and 2 of the Law of Property Amendment Act, 185t, now replaced by sec. 143 
•of the Law of Property Act, 1925. It has never been followed in India (1). Express 
waiver operates in the same 'fay as implied waiver. 

Lying by. — This is the third case put by Baron Bramrvell in Croft v. Lumley (m) 
where the lessor having knowledge of the breach makes no election. Such lying by and 
witnessing the breach is no waiver, for some positive act must be done (w), either 
to give notice under sec. Ill (g)orto waive under this section. It matters not that 
the lessee spends money on the premises while the lessor is lying by (o). But long cqp- 
tinued acquiescence in repeated breaches is evidence from which a waiver may be 
inferred (p). 


IS 


Waiver of notice to quit. 


113 . A notice given under section 111, clause (h), 

waived, with the express or implied consent 
of the person to whom it is given, by any 
act on the part of the person giving it showing an intention 
to treat the lease as subsisting. 


(«) 


(») 

<«) 
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Jonet v. Carter (18*6) 16 M. & W. 718* 
Grimwood v. Moss (1872) L. R. 7 C.P. 860 ; 
Sergeant v. Nash Field dt Co. (1008) 
2 K. B. 804; Chengidh v. Rajah of 
Kdlahasti (1912) 24 Mad, L. J. 268, 
16 I.G. 445. 

Orimwood v. Moss, supra. 

Doe d. Morecraft v. Meux (1824) 1 C. & P. 
846; Timmarsm v. Badiya (1867) 2 Bom. 
H. C. 66. 

Padmanabhaya v. Ranga (1010) 84 Mad. 
161, 6 I. C. 447; Koragalva v. Jakn 
Deary (1027) 62 Mad. L.J. 8, 00 I.C. 700, 


00 


(*27) A.M. 261; Tollman v. Porthury 
(1872) L.B. 7 Q.B. 844 ; Penton v. Barnett 
(1898) 1 Q. B. 276; Mazhoor Pudukudi 
v. Perandatta (1911) 8 Mad. L. T. 00, 
t 6 I. C. 264; upenaranath v. Dhubeswar 
(1981) 182 I.C. 875, (31) A.P. 240. 

Evans v. Davis (1878) 10 Oh. _D. 747; 
Moore v. TJUcoats Mining Co 7 (1008) 1 
Oh. 676. f f 


(f) Dulli Chand v. Meher Chand (1867) 8 W.R. 

138 ; Raj Mohan v. Mali La l (1016) 22 
Cal. L. J. 646, 33 I.C. 381. 

(g) Doe d. Baker v. Jones (1860) 6 Exch. 408 

and Penton v. Barnett (1808) 1 Q. B. 
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Doe a. Muston v. Gladwin (1846) 6 Q. B. 
953 and Price v. Worwood (1850) 4 H. <fc 
N. 512 (both cases of covenants to keep 
Insured) ; Doe d. Ambler v. Woodbridge 
(1820) W B. & C. 376 (not to use in a 
particular way). 

# (5) Walrond v. Hawkins (1875) L. B. 10 C.P. 
342 ; Griffin v. Tomkins (1880) 42 L.T. 850. 
Doe d. Boseawen v. Bliss (1818) 4 Taunt. 735. 
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Illustrations . 

. ( a ) ^ efl80r » 8* ves B* the lessee, notice to quit the property leased. The notice 

expires. 1? tenders, and A accepts, rent which has become due in respect of the property 
since the expiration of the notice. The notice is waived. 

e (b) A f the lessor, gives B, the lessee, notice to quit the property leased. The notioe * 
expires, and B remains in possession. A gives to B as lessee a second notice to quit. The 
first notice is waived. 


Waiver Of notice to Quit. — Waiver of notice to quit does not, like waiver of for- 
feiture, depend upon the election of one party, but upon the consent of both. Maule, 
J. t is^Blyth v. Dennett ( q ) said— 

** There is this difference between a determination of a tenancy by a notice to quit 
and a forfeiture ; in the former case, the tenancy is put an end to by the agree- 
ment of the parties, which determination of tho tenancy cannot be waived without 
the assent of both : but, in tho case of a forfeiture, the lease is voidable only at 
the election of the lessor : in the one case the estate continues, though voidable; 
in the other, the tonancy is at* an end.’* 

This distinction is manifested in t he section by the words 41 with the express or implied 
consent of the person to*whom the notice is given.” Both the illustrations are of 
notices given by the lessor ; and the consent of the lessee is implied in illustration (a) 
by his tender of rent, and in illustration (b) from his remaining in possession. As to the 
effect of giving a second notice to quit s^ tho under-noted oases ( r). In the last mentioned 
English case the effect of a second notice as a waiver of forfeiture has been distinguished 
from that of a second notice to quit after a tenancy has been determined by a first notioe 
to quit. • 

• Secs, lift and 116 have not made the Indian law different from the English law 
on the question whether the acceptance of payments by the landlord after tho notioe 
to quit amounts to waiver of the notice (r). 


Waiver of notice to quit operates in English law as an agreement to create a new 
tenancy to take effect at the expiry of the old tenancy (<*). This section seems to regard 
waiver as an agreement to restore the old tenancy. But this is really a distinction with- 
out a difference. Under English law a surety is not liable after waiver of notioe to quit 
because there is new tenancy (l). But under this section the result would be the same, 
for the surety’s liability which had been determined by the notice to quit could not be 
extended without his consent. 


There is a fundamental difference betweeff a waiver of a forfeiture which is a matter 
which oan be done at the election of the landlord alone and tho waiver of notioe to quit 
which proceeds on the basis of a new agreement between the landlord and the tenant. 
(See the observations in Loewanthal v. Vanhonte, supra). It is not in every case that tjie 
payment and acceptance of rent by the landlord after the notice to quit of necessity waives 
the notice. The question under sec, 113 is whether the act of the landlord (whether it 
is a receipt of the amount sept as rent or is the receipt of the amount sent without any state- 
ment at all) is one from which one can impute to the landlord the intention of creating 
a renewal of the tenancy or treating the tenancy as still subsisting is a question of fact (u). 

In opine oases it has been held that payment and acceptance of rent after the expiry 
of a notice to quit operates as a waiver of the notice and the lease subsists ( v )• 


(?) (1863) 13 C. rf. 17^, 180. 

(r) Shim Prasad v. Mandia Kumari (1040) 
A.F. 478, 184 I.C. 683k Lowanthai-v- 
• Vanhonte (1947) 1 A.E.K. 116. • 

<*) Tayleur v. WUdin (1868) L. K. 3 Excb. 303. 


Tayleur v. WUdin, supra. » 

Xuvnil IjoL v. Baburao (1945) A.B. 132. 
Bengal Nagpur Hly. v. Bal Mukunda (192Z) 
SO J.C. 200, ('23) A.C. 663 ; Keith Prows# 
A Co. v. National Telephone Co, (1694) 
2 Oh. 147 (onJyeuiw day's rent). 
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But aooeptanoe of rent for the period before the expiry of the notice does not operate 
as waiver . (to). Nor is the acceptance of rent by mistake a waiver of the notice (x) Nor 
is there waiver if the payment is for compensation for use and occupation (y). The 
giving of a second notice to quit operates as a waiver, as it shows that the lessee may 

• rightfully remain in possession after the expiry of the first notice (z). But the terms of 
the second notice may show that this was not the intention of the lessor, e.p., if the notice 
is merely a demand for possession ( a ). 

The fact of the lessee holding over without an agreement for a new tenanoy does 
not operate as a waiver (6) ; nor the fact that the lessor as a matter of indulgence allows 
the lessee to continue in occupation after the expiry of the notice (c). • 

Theje is no proviso to the section corresponding to the second proviso to sec? 112. 
and the payment and acceptance, after suit filed, of rent subsequent to expiry of notice 
would operate as a waiver (d). But the inclusion in the suit of a claim to such rent would 
not have that effect (e), for a demand does not show consent. 

114 . Where a lease of immoveable property has deter- 
mined by forfeiture for non-payment of 
for*Don^payment rent, and the lessor sues*to eject the lessee 

• if, at the hearing of tlie suit, the lessee 
pays or tenders to the lessor the rent in arrear, together with 
interest thereon and his full costrf* of the? suit, or gives such 
security as the Court thinks sufficient for making such 
payment within fifteen days, the Court may, in lieu of making 
a decree for ejectment, pass an order relieving the lessee 
against the forfeiture ; and thereupon the lessee shall hold the 
property leased as if the forfeiture had not occurred. 


Belief against forfeiture for non-payment of rent.— In England equity from 
very early times regarded a forfeiture olause for non-payment of rent a§ security for 
the rent, and granted relief whenever compensation could be given ; and even the Courts 
of Common Law restrained actions for ejectment for non-payment of rent on the lessee 
bringing the rent into Court. Relief was given upon the principle that, as the right of 
entry was intended merely as security for the rent, the lessor thereby recovered full 
compensation and was put in the same situation as if rent had been paid to him when 
It was originally due (/). This equity waB recognised by various statutes (g). 
Sec. 14 of the Conveyancing and Law of Property Act, 1881, now replaced by sec. 146 
of the Law of Property Act, 1926, gives relief against forfeiture generally but doeB not 
\ajJply to relief in respect of non-payment of rent. This section refers to non-payment of 
rent only while other cases of forfeiture are dealt with in the new sec. U4A. 


(w) Price v. Worwoci\lSbg) 4 H. <fe K. 512 ; 

Manear Mi v. Abdul Karim (1008) 10 
Cal. L. J. 187, 1 I.C. 753. 

(x) Maemochie v. Brand (1948) 2 A.E.B. 779. 
(V) Doe d. Cheny v. Batten (1775) 1 Cowp. 243. 
( 2 ) Doe d. Briefly v. Palmer (1812) 10 East. 

53, 56. 

(a) Doe d. Oodedl v. Inglish (1810) 3 Taunt. 
64 ; Doe d. Digby v. Steel (1811) 3 Camp, 
i 115. 


8 

(4) 


) 11 C. B. (17. 8.^520. 


v. J 
Wh 

10 East. 18. 

Manicklal v. Kadambini (1926) 43 Cal. 
L. J. 272,«94*l.tC. 158, ( % 26) A. C. 763. 


Symonds 


(e) Shah Wall* v. Bueeaini Begam (1917) 2 
Pat. L. J. 505, 42 I. C. 855. 
if) Dhurruvntola Properties Ltd . v. Dhunbat 
¥ (1981) 58 Cal. 811, 182 I.C. 87, (*31) A.C. 

457 ; Peachy v. Duke of Somerset (1724) 

1 Str. 447, 2 Wh. % Tud. 979. m „ 

(g) The Landlord and Tenant Act, 1750 (4 Geo. 

2 c. 28) ; the Common Law Procedure 
Act, 1852 (15 & 16 Viet. c. 76): 
the Common Law^Prdeedure Aot, lbuo 
(23 <fe 24 Viet. c. *26) ; (fl. 48 (4) a? to 

, vesting orders only) and Supreme Cour oi 
. Judicature (Consolidation) Act, l^; J * 
s. 46 ; the Law of Property Act, 19- 
(15 Geo. 5 c. 20). 



BELIEF AGAINST FORFEITURE FOR RENT UNPAID- 7M 


Belief against forfeiture for non-payment of rent was given in India before the 
Act (h). It is given in leases to which the Act is not applicable (») ; and it is recognised 
In various Aots referring to agricultural holdings ( j). 

There is no distinction between a clause of nullity and a condition of forfeiture. 
A lease under the old sec. Ill (g) provided that on failure to pay three* 
instalments of rent the loase should bo null and void. This was treated as a ease of 
forfeiture for non-paymont of rent and relief was given under this section (I). 

The principle of the section has boen applied in the Punjab ( l ); and also to 
agricultural leases (m). 


• At the hearing. — Under the English statutes the lessee may apply for relief not 
onty at the hearing, but within Bix months of the execution of the decree in 
•ejectment (n) ; but under this section tho lessee must apply at the hearing (M the suit- 
As an appeal is a continuation of tho suit tho lessee may pay or tender even ill second 
appeal (o). The section doos not refer to tender of rent before suit filed; but such 
tender would be ground for relief, and if tho lessor nevertheless files a suit in ejectment 
he does so at his own risk as to costs (p). Deposit of standard ront with the Bent 
Controller under the Calcutta Rent Act (Bengal Act 3 ci 1920) has been held to entitle 
tenant to relief against forfeiture (q). Having regard to tho practice on tho original side 
of the Bombay and Calcutta High Courts it will be difficult, if not impossible, for the 
tenant to comply Btrictly with tho provision of this section, for the oosts cannot possibly 
be paid or tendered at the hearing or even within 16 (layers they have to be ascertained 
on taxation which takes considerably timo. It is submitted the Court will construe 
the section liberally ajjd diroct that security be given for payment of the costs within 
fifteen days after the costs aro talked and allocatur issued. m 

Conditions Of relief. — The lessee is put on torms to make full compensation to 
the lessor, i.e., he must pay all rent in arrear with interest and full costs of the lessor's 
suit (r) ; or if he does not pay he must give security for payment within fifteen days. 
The Madras High Court has held that he must pay arrears of ront even though they 
are time -barred («). Rent in arrear means rent in arrear up to the date when relief 
from forfeiture is allowed (t). 


The relief is discretionary, and in some cases it has been refused on tho ground that 
the lessee made no tender in the lower Court and set up a false plea of discharge (u). 
But in a case before the Act the Privy Council gave relief in npito of a falso defence (e). 
The proper rule seems to be that if at the time tho relief is asked for, the position ha* been 


<*> 


«) 


• 0 ) 


t*) 
< l) 
<») 


AO 


Timmana v. Badim (1866) 8 Bom. H.C W ; , 
Kottal Vppi v. Bdavalath (18<l) 6 <* 

fi oeo . Alum Chunder v. Alorun (1BW) ; 
W.»“(Jap7No (Act 10 Ruling.) 31; ! 
Ablakh Rui v. Salim Ahmad (18/ W) « All. 

Subbdraya v. Krishna (1883) H?}.' 

1C 4 ; Far ay ana v. Far ay ana (188*) < « Ms i. 
327- Jamsedji v. Lakshmiram (18*9) 13 
Bom. 323; Vaguran r liangayyangar 

fiv's 

IMtan v. jLJLr'sW liM 5 Lfth ' L J ' 

16 Viet. c. 126), s. 210. 


(o) Ranuikrishnt Rabaraya (1912) 23 Kid. 

LJ. 71 5, 24 I.C. 139; ThirUmunmiot V. 
Hangappayya (1913) 25 Mad. LX 486. 
21 I.C. 405 ; Shri Kishanlal v. Hamnaih 
(1944) A.N. 229. . „ , tJ . 

(p) Krishnasami v. Ratal Emvjratwn Hoard 

(1894) 17 Mad. 216. _ , * 

(q) Ahindra Hath v. Twist (1922) 49 Cal. 160, 

70 I.C. 75. (’22) A.C. 394. 

(r) K undanlal v. Kallu (1914) ?2 AM. LJ. 660, 

24 I.C. 79. . 

(if) Yasudeva v. Krwina (1921) 44 Mad. 629, 
62 I.C. 593, (’21) A. M. 418; l aman Pad 
v, Venkata Saika (1936) A.M. 110, (1936) 
M.W.N. 83, 160 I.C. 630. 
m Dhurrumtolla Properties Ltd. y. Dhunbai 
' (1931) 58 Cal. 311, 132 I.C. 87, ( 81) A.C. 

457 • JJounrd v. Fan*hawe(lM5) 2 Ch. 681. 
(«) .Vurayon v. Uandu (II M6> 15 Mjd. LJ. MO ; 
Mahalakthmi v. hakthnn (1*11) V„““- 
L.J. *60, 12 I.C. 450. But HamO; 
krithna v. Baburaya (1912) 28 Mad. LJ. 
#715, 24 I.C. 139. 

(v) Dali Chand v. Afeher Chand, supra. 
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Ss. altered so that relief cannot be given without causing injury to third parties, relief will 

lii H4A be refused (to). But if the*position is not altered sti that no injustice will be done, there 
is no real discretion and the Court should make the order ( x ). 

Consent decree. — If the terms of the lease are embodied in a consent decree the 
•Court executing the decree has power under this section to grant relief from forfeiture (y). 
But such relief cannot be granted in connection with decrees other than consent 
decrees (z). 

Period Of grace. — When the lease allows a period of grace after due date for 
the payment of rent, the Madras High Court at one time held that the provision for 
forfeiture was not penal and that the lessee was not entitled to relief (a). The Bombay 9 
High Court refuses to treat this as an inflexible rule (6). It is obvious %hat 
such a rfile might be a means of defeating the equity of relief and the Madras High 
Court has repudiated it (c). 


Extension Of time by Court. — In England it has recently been held that where an 
order for relief against forfeiture of a lease is granted fj a tenant on terms to be performed 
within a specified time, the Cdort has jurisdiction to extend that time if circumstances 
are brought to its notice which would make it just and equitable that extension should be 
granted (d). It is not quite clear whether, in view of the egress terms of the section 
requiring payment at the hearing or within fifteen days the Courts in India can, in a 
case governed by the Act, extpnd the time. 

• • 

Sub-lessee. — The assignee has the same right to relief uryler this section as the 
lessee. In England the right to relief is given to the *r tenant ” and his assigns (e). It 
therefore extends to a mortgagee or underlessee (/). The Allahabad High Court has 
given a sub-lessee the benefit of this section (g). 


114A. Where a lease of immoveable property has determined 
by forfeiture for a breach of an express 
in SSSfn other ca»eaf folture condition which provides that on brtach 
thereof the lessor may re-enter , rip suit for 
ejectment shall lie unkss and until the lessor has served on the 
lessee s, notice in writing — 

(a) specifying the particular breach complained of; and 

*1 (b) if the breach is capable of remedy, requiring the lessee 
to remedy the breach ; 


(fo) Stanhope v. Haworth (1886) 8 T.L.E. 84. 
(g) NewboU v. Bingham (1806) 72 L.T. 862; 
Dtbewlra La l v. Cohen (1027) 64 Cal. 
436. W I.C. 47|, (*27) A.C. 008. 

(y) Nagappa v. Venkat Rao (1004) 24 Mad. 265 ; 
KrShnabai v. Hart Govind (1007) 31 Bom. 
16, overruling Shirekuli v. Mdhablya (1886) 
10 Bom. 485; Balambhat v. Vinayak 
(1011) 86 Bom. 230, 10 l.C. 746. 

(r) GirdharadoM & Co. v. Appadurai (1028) 
51 Mad. 167, 107 I.C. 702, (’28) A.M. 103. 
(a) Naraina v. Vasudeva (1005) 28 Mad. 380 ; 
t Adhiragi Chetty v. BiUa Tyampu (1010) 
20 Mad. L.J. 944, 6 I.C. 438 ; Mahalakshmi 
v. Lakthmi (1011) 21 Mad. L.J. 060, 12 
I.C. 456; Narayan v. Honda (1005) 16 
Mad. L.i. 210. < 

• •. a # .-■( 


<&) 

(c) 

V) 

(e) 

(/) 


Kritthnafi v. Sitaram (1021) 46 Bom. 800, 
60 I.C. 760, (’21) A.B. 403. 

Appayua Shetty v. Mohammad Beari (1016) 
30 Mad. 834, 30 I.C. 606 ; Ramabrahmam 
v. Rami Ideddi (1928) 108 I.C. 273, (’28) 
A.M. 250. 

ChandUss- C handles* v. Nicholson (1042) 

9. TC 11 99.1 


Common law Procedure Act, 1862, s. 212, 
see also as to vesting s. 146 (4) or the Law 
of Property Act, 1025. 


Hare v. Elm (1803) 3»Q.B. 604; Moore 
Smee^ Cornieh (1007)_ 2 . 


Vaman Pm v. Venkata Natka, see supra. 


Ahmad H&ain v. Riot Ahmad (1014) 12 
All* L.J. 1086, 25 I.C. 186. 
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and the lessee fails, within a reasonable time from the date of S.114A, 
the service of the notice, to remedy the breach, i if it is capable of 
remedy. r J 


Nothing in this section shall apply to an express condition 
against the assigning, underletting, porting with the possession , 
or disposing, of the property leased, or to an express condition 
relating to forfeiture in case of non-payment of rent. 

9 Relief against forfeiture. — This section was inserted by the Amending Act 
20 of 1$29. It provides for relief against forfeiture in certain other eases besides non# 
payment of rent, e.g. 9 for breach of covenant to repair or for breach ot coven&nt to 
insure. Before the enactment of the section, relief was not granted in the case of a 
breach of a covenant to repair (h). 

The section does not apply to a breach of the covenant to pay rent, for that is 
the subject of sec. 114. * 

9 

The section does not apply to forfeiture for disclaimer. There is no power to 
relieve against forfeiture fo^disclaimer (i). But in the case last cited it was said that 
the Court would have such power if the disclaimer were occasioned by fraud, accident « 
or mistake. This was obiter , and there is another obiter diftum in a Bombay case (j) 
to the effect that in very spocia^ cases a Oyirt might relieve against forfeiture for disclaimer 
even when the disclaimer was hot occasioned by fraud, accident or mistako of the landlord. 

The section does not apply to forfeiture for broaches of covenants which have the 
effect of creating a subordinate interest such as assigning, underletting, parting with 
podbession, or disposing of the property leased. A similar oxception was made in sec. 14 
(6) (i) of the Conveyancing and Law of Property Act, 1881, but has been removed by 
sec. 146 (8) of the Law of Property Act, 1925, as from the 1st January 1926. Before 
that date no relief was given in English law against forfeiture for such breaches either 
by statute ( k ) or in equity (l). In the case of an agricultural tenancy relief against 
forfeiture for breach of a covenant against assignment was refused by the Madras High 
Court ( m ) ; but was granted by the Bombay High Court whero the lessee gave a mortgage 
in breach of a covenant against alienation (n). 

The section is modelled on sec. 146 of the Law of Property Act, 1925, which re-eni^fea 
with some variations, sec. 14 of the Conveyancing and Law of Property Act, 1881, . ^;.. 

The effect of the section is that the lessee by remedying the breaoh prevents fee 
enforcement of the forfeiture, and ho is not liable for the lessor’s costs (o) as he is under 
sec. 114. If the Court were satisfied that the lossee had complied with the terms of the 
section the lessor’s suit for eviction would be dismissed with costs. * 


In the case of forfeiture one written notice is required under the law and not one 
under sec. Ill (g) and another un&er sec. 114A (p). » 


(A) Debendra Lai v. Cohen (1927) 54 Cal. 485, 
106 I.C. 47, (’27) A.C. 908. 

<i) Kemalooti v. Mubaned (1918) 41 Mad. 620, 
46C.C. 743. 


(j) 

<*) 


Rachotappa v. Konher Deshpande^ (1 934) 
69 Bom. 194*86 Bom. L.B- 1088, JSo IX. 
616, (*86) aTb. 4£. 

Barrow v. Isaacs & Son (ifepl) 1 1 Q-B; *1? 


69 Bom. 194*86 Bom. L.B- 1088, JSo IX. 
616, (*86) aTb. 4£. 


yarrow v. Isaacs oon 
CJL ; Eastern Telegraph C$. v. Dent (1899} 
1 Q.B* 836. 


(1) Hill v. Barclay (1811) 18 Ves. 66, 63. 

(ra) Krishna Sl*etti v. Gilbert Pinto (1919) 42 
Mad. 054, 60 IX'. 899. 

/ n ) Mallappa v. Janardan (1926) 60 Bom. 460, 
94 IX. 1054, (*26) A.B. 804. 

to) Nind v. Nineteenth Century Building Society 
(1804) 2 Q.B. 226 C.A. ; but see now law 
of Property Act, 1925, sec. 146 (8). 

( p ) pr abbot Chandrtf v. Bengal Central Bank 
(1938) AX'. 580. 
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S. IIS 115 . The surrender, express or implied, of a lease of 

immoveable property does not prejudice 
forfeiture *00 'naderfeaaes?^ an underlease of the property or any part 
thereof previously granted by the lessee, on 
terms and conditions substantially the same (except as regards 
the amount of rent) as those of the original lease ; but, unless 
the surrender is made for the purpose of obtaining a new 
lease, the rent payable by, and the contracts binding on, 
the under-lessee shall be respectively payable to and 
enforceable by the lessor. • 

The forfeiture of such a lease annuls all such underleases, 
except where such forfeiture has been procured by the lessor 
in fraud of the underlessees, or relief against the forfeiture is 
granted under section 114. 

Effect Of surrender on underleases.— Surrender being a voluntary act the 
principle applies that the lessee cannot derogate from hiU own grant. He cannot by 
surrender to the lessor destroy the rights that he has created in the sublessee, (q). The 
surrender, therefore, operates as a grant subject to the rights of the sublessee. In other 
words the lessee can only give title to his lessor by a sgjprender to the same extent as 
he could give to another person by an assignment (rji. For the same reason an execution 
creditor of the lessee cannot attach the sublessee’s interest, for aU that he can proceed 
against is the interest of his judgment-debtor («). The position is the same when on the 
bankruptcy of the lessee his trustee in bankruptcy disclaims the lease and such disclaimer 
does not affect the sublessee’s rights (/). When the lessee surrenders to the 
lessor, the sublessee, therefore, becomes a lessee of the lessor on the terms of the sub- 
lease. But if the surrender is made for the purpose of obtaining a new lease, the sublessee 
•continues to hold under the lessee (u). 


There is in England a similar provision in sec. 6 of the Landlsrd and Tenant 
Act, 1730, now re-enacted in sec. 150 of the Law of Property Act, 1925. 

The same rule has been enforced in India before the Act (v), and in the case of 
agricultural tenancies (to). Relinquishment by a patnidar of his interest does not affect 
subordinatei interests (x). On the sanje principle if an occupancy tenant mortgages 
r his tenancy and then surrenders it to the zemindar, the surrender will not prejudice the 
rights of the mortgagee (y). 


f Effect Of forfeiture on underlease.— If the lease is terminated by forfeiture in 
invitum the lessee, the principle that the lessee cannot derogate from his grant does not 
apply. In Great Western Railway Co . v. Smith (z) Mellish, L.J., said — “ It is a rule of 


(q) Suleman Eaji v. Darab Shaw (1939) Bom. 
144, 41 Bom. L.R. 126, 180 I.C. 945, 
(1939) A.B. 98. 

r) Walter v. Yalden (1902) 2 K.B. 304, 310. 

s) Vishnu Atmaram v. Anant Vishnu (1890) 

14 Bom. 884. 

(t) In r$ Finley (1888) 21 Q.B.D. 475; Thompson 
and CottrcH*s Contract (1943) 1 Ch. 97. 
<u) Dos d. Folk v. Marehetti (1831) 1 B. & Ad. 

* 716, 721 ; Suleman Ilaji v. Darab Shaw , 

see supra . 

(t>) Heeramonee v. Oungdnarain (1858) 10 W.R. 

' 884 ; Nehaloonissa v. Dhunnoo Loll (1870)* 
13W.R.281. 

v « r # 


(id) Badri Pfdsad v. Sheodhian (1896) 18 All. 354 ; 
Mohsenuddin v. Bhaqaban Chandra (1921) 
48 Cal. 605, 25 Cal. W.N. 29, 61 I.C. 443, 
(’21) A.C. 444 F.B. 

(x) Judoonath v. Sefmne Kilburn 4s Co . (1884) 

9 Cal. 671. c 

(y) Rannu Rai v. Rafi-ud-din (1905) 27 All. 82 ; 

Brij Kumar v. Shea Kumar (1915) 87 All. 
444, 20 1.0. 215 F.B. ; Chhiidu v. Shco 
Mongol Singh $917) 39 AU. 186, 89 I.C. 
585 ; fenchadi Lai v. Jdbarsha (1936) • 

(z) (1876) 2 Ch. D. 235, 253. 
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law that if there is a lessee, and lie Las created an underlease, or any other legal interest, 
if the lease is forfeited, then the underlessee, or the person who claims under the lessee 
loses his estate as well as the lessee, himself ; but if the lessee surrenders he cannot by his 
own voluntary act in surrendering, prejudice the estate of the under lessee, or the person 
who claims under him.” In a case of forfeiture the sublease falls with the lease from 
which it is derived. Thus forfeiture of a lease destroys also the rights of the sublessee (a) 
and in ft suit for the eviction of the lessee there is no need to implead or even to inform the 
sublessee (6) ; and the decree in ejectment of the lessee can be executed against the sub- 
lessee although he was not a party (c). This is true of all derivative interests such as 
leases and mortgages created by the lessee (d ) ; but if by the terms of the lease the lessee 
is authorized to mortgage his interest, the lease should not bo extinguished without 
giving^bhe mortgagee an opportunity to prevent the extinction (c). 

If the forfeiture is a collusive proceeding between the lessor and the lessee, this fraudu- 
lent practice will not affect the sub-lessee. Moreover if the forfeiture is relieved against 
the sublessee also gets the benefit of the continuance of the lease. The Allahabad High 
Court lias held that the sublessee can himself claim relief agaist forfeiture (/). As to 
England Bee note “ Sublessee ” under fee. 114. 


116 . If a lessee or underlessee of property remains 
ra possession thereof after the determina- 

Effect of holding over. ^ q{ ^ ^Uid to the leSSeC, 

and the lessor or his legal Representative* accepts rent from 
the lessee or un.derlessee, or otherwise assents to his con- 
tinuing in possession, the ihase is, in the absence of an agreement 
to the contrary, renewed from year to year, or from month 
to’month, according to the purpose for which the property is 
leased, as specified in section 100. 


Illustrations. 

(a) A lets a house to B for live years. B underlets the house to Cat a monthly 
rent of Its. 100.* The five years expire, hut C continues in possession of the house and 
pays the rent to A. C’s lease is renewed from month to month. 

(b) A lets a farm to B for the life of C. C dies, but B continues in possession with 
A't assent. B' s lease is renewed from year to year. 

Holding over.— The act of holding over after the expiration of the term doMMt * 
necessarily create a tenancy of any kind If the lessee remains in possession after the 
determination of the term, the common law rule is that he is a tenant on <** 

The expression “holding over” is used in the sense of retaining possession. A distincW 
should be drawn between a tenant continuing in possession alter the 
the lease, without the consent offhe landlord and a tenant doing » with .the 
consent The former is called a tenant by sufferance m the language of the English law 


(a) 


iP) 

(0 


Great Western lily. Co- v. {f j ) 

2 Ch. D. 235, 253 ; Timmappo '• ' ' 

Venkanna (1897)»2l Boni :ill : ( 

undos v. Binjraj (19-3) »0 .. w 

I.C. 910, ('23) A.C. bWl. b-t* also Miiiini 
Sudan Mahtin v. Midnapore Znnmdan (/> 
Co. (1918) 45aCal. 940, 40 U ■■ 

Ramkitsendas v. Binjraj supra , hyertm w 
v. Janes (1939) 2 K..B. * 02- f . a .,., . 

Sheikh rutuf i. Jyotuh '“..We' • Hi) 

(*32) A.C. 241, dwsentiug lron» hzra 


V. (iabhny (1920) 47 Cal. 907, «) 1C. 909- 
Khinli Ham v. y allot JmI (1**93) 15 AU. 21.9, 

Jiahadar v. Uaju M'tti (’hand (1925) 47 AU. 

509, 88 l.C. 224, (*25) A. A. 5*9. 

Ahmad Jhmaiv v. Huu Ahmad (1914) 12 
All. 1~J. 1085, -'5 I ?. 180. 

Copal ( handru v. Khater Amlror (l^jjj)’ 
yj Cal. W.X. 1207, 125 l.C. 064, ( 30) 

Ji imtfiin Lai v. Jwpehand { 1933) 1933 AU. 
L.J. 082, 14*) l.C. A. A. 750. ^ 


UMlft 
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and the latter class of tenants is called a tenant holding over or a tenant at will (i). It 
is submitted, in view of the concluding words of the section, that a lessee holding over 
with the consent of the lessor is in a better position than a mere tenant at will. The 
tenancy on sufferance was converted into a tenanoy at will by the assent of the landlord, 
r . but the relationship of landlord and tenant was not established until the rent was paid 
and accepted. But the common law admitted an exception in the case of a lease for a 
year, and a tenant for a year holding over with the consent of the landlord became a tenant 
from year to year (j). 

This tacit renovation of the tenancy is enacted in this section and it only requires 
the consent of the landlord to continue the tenancy (k) ; and the relationship of landlord 
and tenant may be created before payment of rent. The doctrine of holding over, howeveff, 
does not apply to a person who has never been in occupation as a tentant (Z). • 

Illustration. 

A leased a godown to B for a term expiring on the 20th October 1923. B wrote 
that he would vacate the godown on the 30th October 1923. A replied that in that 
case he would require a proper notice to quit. B gave no notice but vacated the godown 
on the 26th October 1923 and claimed to be liable for 6 days’ rent as compensation for 
use and occupation. But A’s demand for a notice was an f assent to B’e> continuing in 
r possession and B was after the 20th October a monthly terfent. B was therefore liable 
for two months' rent, pne month from the 20th Ootober plus one month in default of notice, 
one month being the period 8f notice required by usage : Meghji v. Dayalji (1924) 48 Bom. 
341, 80 1.C. 607, ('24) A.B. 322. f 

0i JThe rule enacted in this section was followed before the Act (m). In the undemoted 
case (n), a tenant under a yearly lease was held at the expiry of the term to have become 
by payment of rent a tenant from month to month as the lease was not for an agricultural 
or manufacturing purpose. A tenant holding over as a tenant from month to montff is 
entitled to notice to quit of fifteen days expiring with the end of each month of the tenancy 
And the day on which eaoh month expires is calculated according to the rule in sec. 110 of 
this Act (o). 

Oral lease. — An oral lease for more than one year if accompanied by delivery 
of possession is valid for one year and the lessee continuing in possessioif thereafter with 
the assent of the lessor becomes a tenant by holding over (p). 

Assents to his continuing in possession. — The assent of the lessor may be inferred 
from the acceptance of rent (q) ; or a demand for rent (r) ; or a suit for rent (s) ; or an agree- 
ment as to an item in an account for rent (t) ; or the grant of an invalid lease (u). But 


(i) Punjab National Bank v. Chaudhary (1948) 

210 I.C. 626, (1948) A.O. 392. 

(j) Right d. Flower v. Darby (1786) 1 Term 
« ftep. 169; Dougal v. McCarthy (1893) 

1 Q.B. 736 C.A. 

(£) Solaiman v. Jatindranath (1930) 57 Cal. 538, 
38 Cal. W.N. 1199, 128 l.C. 268, ('29) 
A.C. 663. f 

(0 Syed Nawab Ati v. Mohammad Ramzan 
(1944) A.N. 141. 

<») Sheikh Enayutoolah v. Elaheebuksh (1864) 
W.B. Gap. No. (Act 10 of 1859 rulings) 
42 ; Nocoordass v. Jewraj (1874) 12 Beng. 
L.R. 263 ; Ram Khelawun v. Soondra 
(1867) 7 W. R. 152; Sayaji v. Umaji 
(18o7) 3 Bom. H.C. 27 A.C.; ChatuH 
Singh v. Makund Loll (1881) 7 Cal. 710. 
(if) Secretary of State v. Madhu Sudan Mukerji 
(1932) 36 Cal. W.N. 918, 141 l.C. 833, 
('32) A.C. 260. . , 

<©) Bern if Krishna Dae v. Salsicfiioni (1933)J 
59 I.A.^14, 60 Cal. 389, 37 Cal. W.N. 1, 


8 


56 Cal. L.J. 310, 63 Mad. L.J. 685, 1933 
All. L.J. 423, 35 Bom. L.R. 6, 141 l.C. 
514, ('32) A.PC. 279; Sueil Chunder 
Neogy v. BirendrajU Shaw (1934) 38 Cal. 
W.N. 782, 153 l.C. 673, ('34) A.C. 837. 
<j>) Alauddin Ahmed v . Aziz Ahmad (1934) 148 
l.C, 684, (’84) A.P. 369 affirming 144 l.C. 
785, (’SS) A.P. 482; Mohammad Mosa 
v. Jogtmand Singh (1913) 20 l.C. 716. 
(?) Bishop v. Howard (1832) 2 B. & C. 100 j 
Finch v. Miller (1848) 6 C.B. 428; Hyatt 
v. Griffiths. (1851)17 Q.B. J>05j n 2)w*a[ 


A. C. 524 ; Har Nath v. Mohar 'Singh 
(1931) 32 Punj. L. R. 469, (’81) A.L. 0/y. 
Dougal v. McCarthy, supra. 9 

Balaji v. RamchaMra (1903) 27 Bom. 262. 

« c*. 

W. N. 858, 23 l.C. 318. 
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these circumstances only create a presumption which may be rebutted. Thus the lessor S, 
may show that he accepted the rent in ignorance of the fact that the tenancy bad ter- 
minated (v). No implication of a holding over arises therefore in the case of a repudiating 
tenant (w); and if the tenant holds oyer against the wish of the landlord he is liable for 
damages as a trespasser (a;). See note “ Damages " under sec. 108 (q) and note ** Double 
value ” infra. 9 

The assent of the lessor cannot be inferred merely from his delay in taking steps to 
ovict the lessee (y). But in a case where the tenant retained possession for eleven years 
after the expiration of the lease, the Court inferred that there was » tenancy by holding 
over (z). The mere fact of service of notice to quit on a tenant who continues in 
Occupation is not an assent or recognition of the tenancy (a). 

If there are several lessors who are tenants in common, payment to somo*of their 
share of the rent will not constitute a tenancy as regards the others, who will therefore 
be entitled to evict without notice to quit (b) ; and on the other hand if there are several 
essees and some only hold over without the consent of the others, those not holding 
over cannot be made liable for rent (g ). 

Again as there is no privity of contract between the lessor and the heirs of the lessee 
the heirs if they continue in^ossession after the expiry of t lie lease cannot become tenants 
by holding over. The new tenancy must be created by the consent of both sides other-* 
wise the heirs are trespassers ( d ). For the same reason setj^ 1 10 cannot apply to a lease 
for life (e). When the heirs of a lessee^for life paid rent to a mortgagee of the lessor in 
order to support their claim tfmt the leasehold was hereditary and the lessor subsequently 
refused to accept rent except in th% name of the lessee, the Privy Council held that there 
was no implied assent to the continuance of the tenancy (/). # 


• Agreement to the contrary. — An agreement to the contrary is an agreement 

which settles the terms of the holding over (<7). If there is such Rn oxpross agreement, 
it will determine the duration and terms of tho renewed lease. In tho Privy Council 
case last cited ( h ) the expression “ agreement to the contrary ** was used in a different 
sense. The heirs of a lessee for life continued in possession and paid rent which tho 
lessor accepted giving receipts in the name of the original lessee. But when the heir 
demanded receipts in their own names the lessor refused to accept the rent. 'I he Privy 
Council said that this was an agreement to tho contrary which prevented the applica- 
tion of the section, meaning that the refusal to give a receipt in the name of the heir re- 
butted the presumption of assent to the holding*over. Their Lordships judgment referred 
to the principle of the section, for the lease b^ing a louse for the life of the lessee there 
could be no question of holding over. „ 


<t>) Doe d. Lord v. Crago (1848) 0 C.T). 00, 08. 
(w) Qokul Chand v. Shib (Jharan (1911) p All. 
L.J. 574, 13 I.C. 59; Sujjad A homed 
v. Ganga Char an (1905) 0 Cal’. W.N. 460. 
x) Mackintosh v. Oopee Mohun (1868) 4 W. K. 
24 : Ram Sunder v. Bataso Kuer (1935) 
156 I.C. 367, (’35) A.P. 271. * 

(id Rolan Lai v. Farshi Bibt (1907) 34 ( ai. 
896 Oavindasawmi v. Ramaswami (1916; 

80 Mad. L.J. 492, 34 I.C. 6. . 

it) Munshi Safar AM v. Abdul Majid (1027) 

81 Cal. W. N, 282, 100 I. C. 614, (2.) 
AS}. 279: Chttturbhuja v. G opal Dolax 

<a) Do a i. #) GtodwH * v !* Inglis (1810) 8 Taunt. 
64 ; Paramqnanda Singh y . hyjou &wgh 


(1916) 24 Cal. L-J. 30, 37 I.C. 2C1. 
Mmmolmn v. Emm Makbul (1919) 29 Cai. 

L.J. 473, 49 I.C. 246. * r A i 

Brojo Lai Roy v. Belchamtert (1904) 9 tal. g 


Adimulam v. Vir Itamithan (1885) 8 Mad. 
424, 427 ; VadapaUi v. Dronamraju (1008) 
31 Mad. 163. • 

Ram Ranhhyya Singh v. Kumar Kamakhya 
A amy an Singh (J925) 4 Pat. 139, 84 I.C. 
586, (’25) A.P. 216. 

Kamakhya AarayanOSingh v. Ram Halcsha 
Singh (1028) 7 Pat. 649. 66 l.A. 212, 100 
I.C. 603, (’28) A. PC. 146. 

Uovinda Chandra v. Dwarka Nath (19)5) 
19 Cal. W.N. 489, 26 I.C. 062 ; Troibkya 
Nath v. Sarat Chandra (1906) 82 Cal. 
123. 127; Dasarathi Kumar v. Sarat 
Chandra (1934) 37 Cal. W. N. 971, 149 
I.C. 722, (’34) A C. 136; Mati Lai v. 
Darjeeling Municipality (1913) 17 «Csl. 
LJ; 167, 18 I.C. 844. 

Kamakhya Narayan Singh v. Ram Rakeha 
Svhgh (1026) 7 Pat. 649, 65 LA. 212, 109 
I.C 663, (’28) A .PC. 14J. 


24 
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S.1I6 Whether there is on implied assent or not is a question of fact (t). If there is an assent 

by implication, the lease is renewed from month to month or year to year aooording to 
■so. 106 (j). An agricultural tenant who holds over is a tenant from year to year (fc) ; 
and so is a tenant who holds over for manufacturing purposes (2). The lessee 
of premises for purposes other than agriculture or manufacture holds over as a 
monthly tenant (m). 

Terms Of holding over. — If there is no agreement fixing the terms of the new 
lease the implied tenancy is in English law subjeot to such of the terms of the old lease 
as are applicable to a yearly or monthly tenancy (n). In Digby v. Atkinson ( o ) Lord 
Ellenborough said : “ Where the, tenant holds over after the expiration of the term, he 
impliedly holds subject to all the covenants in the lease which are applicable to his neV 
situation.'’ This has been explained in Hyatt v. Griffiths (p) to mean not merely the 
terms whioh are necessarily incident to a yearly or monthly tenanoy, but the terms, 
which may be incident to such a tenure. This rule has been followed in Indian cases, 
for the word “ renewed ” shows that there is no new contract of tenanoy (q). The lessee 
holding over with the assent of the lessor acquires an interest whioh he oan assign and 
whioh the lessor oan determine by notice to quit (rf. 

t 

The following are some terms whioh in England have been held to apply in the caBe 
of a tenanoy by holding over : — a covenant to pay rent in atjjt ance («), or to repair (t), or 
a proviso for re-entry for non-payment of rent (u) or a covenant as to the user of the 
premises (v). c 

Legal representative. — This term refers to a person who occupies the same 
position as the lessor; it would inolude an assignee of* the lessor but not an 
ufiderlessee (to). 

Underlessee. — The rule as to holding over applies equally to a sublessee. If a 
sublessee holds over, he is a tenant on sufferance until the tenanoy is renewed by the 
assent of the lessee. The case last cited is an instanoe of a sublessee holding over. 

Mortgage by tenant holding over. — A mortgagee is entitled for the purposes 
of his security to a renewed lease under sec. 71. It has therefore been held that a tenant 
holding over with the assent of his landlord can effect a valid mortgage §f the leasehold 
by deposit of the lease deed although the term of the original letting has expired (x). 


(i) Finlay v. Bristol and Exeter Railway Co. 

(1852) 7 Exch. 400. 

(j) Durgi Nikarini v. Gobordhan Bose (1015) 10 

Cal. W.N. 525, 24 I.C. 18S, citing JHgby 
v. Atkinson (1815) 4 Camp. 275 ; TroUokya 
Nath v. Sarat Chandra (1905) 82 Cal. 123 ; 
Mali Lai v. Darjeeling Municipality, 
supra; Ram ProsaA v. Debi Prosad (1919) 
49 I.C. 974, 61 I.C. 508. 

Ak) r Administrator General v. Asraf AH (1001) 
* 28 Cal. 227 ; Manilal v. Nandlal (1920) 22 

Bom. L.B. 138, 55 I.C. 610 ; Mohammad 
Ayejuddin v. Prodyat Kumar (1021 )48 Cal. 
859, 877, 61 I.C. 503, (’21) A.C. 741; 
Stonewegg v. \Umeehwar (1928) 71 I.C. 
1022, (*28) A.P. 840 ; Ram Lochan Baid 
v. Kumar Kamakhya (1928) 71 1.0. 570, 
(’28) A.P. 201. 

(l) Jacks <9 Co. v. Joosab (1921) 48 Bom. 

88, 62 1.C. 791, (’24) A.B. 115. 

(m) Troilokya Nath v. Sarat Chandra, supra; 

Bijay v. Howrah Anita Light Ely. 
(1928) 88 Cal. L.J., 177, 72 I.C. 98, (’28) 
• A.O. 524 ; MeghH v. bayaiji (1924) 48 
Bom. 841, 80 1.0, 507, (*24) A.B. 822; 
Muharmm AH v. Bonn Lai (1919) P.B. 
84, 51 I.C. 121 ; Ram PraAtd v. Debi 
Prosad £1919) 49 I.C. 974; Manmatha 


Nath v. Peary Mohan (1919) 23 Cal. W.N. 
506, 52 I.C. 180. 

(n) Badal v. Ram Bharosa (1938) 178 I.C. 986. 

(1938) A.A. 649 ; Ranga Swami v. Jainabu 
(1942) A.M. 507. 

(o) (1815) 4 Camp. 275, 278. 

(p) (1851) 17 Q.B. 505 ; Wedd v. Porter (1916) 2 

E.B. 91. 

(q) Baijnath Prosad v. Raghunath Rai (1011) 16 

Cal. W.N. 496, 14 1.0. 817; Moore r. 


Makhan (1010) 58 I.C. 180 ; Khuda Bejcsh 
y. Abid Biuoi* (1909) IS O.C. 279. S I.C. 

(f) Bengal National Bank y. Janaki Nath Boil 
(1927) M C&l. 818, 827. 104 1.C. 484, (’2. > 
A.0. 726. . 

, (») Let y. Smith (1864) 9 Exch. 862 ; Finch v. 
* Milter (1848) 6 C.B. 428. 

(t) 

Bennett (1906) 29 Bom. 828. 344. 

(t<) Thomae v. Packer (1867) 1 H. 4 *■ «® '• 
(*) Sanders y. Barnett (1868) 1 F. A F. 866- . 

(») Durji Nikarini y. Vobardhan Bote (Mw 1 * 
CaL W.N. 626. 24 1.0. MS. : 

\z) Ffflo y. Pettey (1984) 148 I.C. 721, < 
A.B. 61. 


(r) Benqa 
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Double Talue.— Under an English statute (y) a tenant contumaciously h olding 
over, remaining in possession knowing that he has no right to keep pnwrairinn (x), 
was liable to pay compensation at double the yearly value of the premises. This role 
baa no application in India, but it has been taken as a guide, in the Punjab, in the assess, 
ment of damages to be awarded to a lessor when the lessee contumaciously holds orsr {«). ( 

117 * None of tlie provisions of this Chapter apply to 
leases for agricultural purposes, except in 
for agricultural purposes ** so as the Provincial Government * . * * 

# . may, by notification published in the 

official Gazette, declare all or any of such provisions to be so 
applicable in the case of all or any of such leases, together 
with, or subject to, those of the local law, if any, for the time 
being in force. 

Such notification shall not take effect until the expiry 
of six months from the date of its publication. 


Amendments. — AfteP.the words k ‘ Local Government ” the words “ with the previous 
sanction of the Governor-General in Council ” were omitted by the devolution Act 
of 1920. The words “ in the oase of all or any of such tyiscs ” wore inserted by the 
amending Aot 6 of 1904. # , 

a 

Agricultural leases. — They leases are exempted from the operation of this 
chapter because the rights of the partibs are regulated by usages which have to a gJfcat 
extent been embodied in local Acts. Thus in tenancies governed by the Bengal Landlord 
and Tenant Procedure Act, Beng. Act 8 of 1889, reasonable notice to quit, not necessarily 
determining the tenancy at the end of the year, is sufficient (b). The Legislature has 
abstained from making the sections of this chapter apply propria vigore for fear of inter- 
fering with settled usages (c). But in the absence of any local Act, or custom, or of 
any special reason to the contrary, the principles of English law as reproduced by this 
Act are applied to agricultural leases (d). Thus the principles of sec. 108 (j) as to 
assignment (e)? of sec. Ill (g) as to forfeiture (/), of sec. 114 as to relief against 
forfeiture (g) 9 and of sec. 116 as to holding over (h) and ol see. 108 (c) as to the covenant 
for quiet enjoyment (i) have been held to apply. But an agricultural tenant erecting 
buildings on the land does not necessarily incur a forfeiture (j). 

Oral leases valid. — Section 107 does not apply to agricultural leases. An agri- 
/oultural lea se may therefore be made orally (k). If made in writing an agricultural lease 


(y) 

& 


<*) 


<e) 

<*) 


Landlord and Tenant Act, 1730 (4 Geo. 2 
c. 28) 8. 1. „ _ 

Wright v. Smith (1805) 5 Esp. 203. 

Sunder Singh v. Sam Saran Dae (1933) 14 
Lah. 187, 142 I.O. 754, (’33) A.L. 61 ; 
Narain Dae v. Dharam Dae (1032) 13 Lah. 
216, 138 1.0. 290, (’32) \.L. 275. 

Nabinchandra Chalerabarti v. Rametchandra 
(1988) 60 Cal. 771, 37 Cal. WJf. 727, 
146 1.C. 868, (’33) A C. 745 ; PratapN arcuA 
Deo v. Maig Lai Singh (1909) 36 Cal. 027, 
2 1 . 0 . 656. * 

Emma SheUi v. Gilbert Pinto (1910) 42 
Had. 654, 660, 60 I.C. 899. 

Kriehna SheUi v. Gilbert 
Gangamma A Bhommakka (1910) 33 lUd- 


( e ) Monica KUheria Saidanha v. Subraya (1007) 
30 Mad. 410. . 

if) Puramethri v. VHtappa (1908) 26 Had. 15/ ; 
Bro jabot hi v. Saratehandra (1919) 63 LC. 
545; Nizamuddin v. Mamtazuddin (1901) 
2ft Cal. 136; Kally Dae AMti v. Mon* 
mohini Dattee (1867) 24 Ctd. 440; Kama* 
looti Muhamed (19X8) 41 Had. 629, 45 
I.C. 743. 

(0) Appayya SheUy v. Mohammad Beari (1916) 
W 39 Mad. 834, 30 I.C. 696. 

(h) Adminudrat/>r-Oeneral ▼. Aeraf Ali (1901) 
28 Cal. 227. 

(1) Sriniwu Aiyongar v. Bangaewami (1916 26 

I.C. 812. 

» 'tr.wi artKWsetf; 

Nyyna Mietir v. Rupikin (1883) 9 Cal. 609 . 
Ot) Giribala Dari v. Dwarka Nath Mietri (1982) 
} 65 Cal. L. J. 312, 1*2 |.C.«1, ('82) A.C.J16. 
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would require registration under sec. 17 (1) (d) of the Registration Act if from year to 
year or for any term exceeding a year or reserving a yearly rent (/). 


Agricultural purposes.— The report of the Special Committee of the 11th March 
» 1881 seems to exclude gardens from agricultural purposes, and under the Agra Tenancy 
Act (U.P. Act 2 of 1901) the planting of a grove of trees was notan agricultural purpose (m). 
The Madras High Court at one time seemed to limit the phrase to cereals and 
excluded a coffee garden (n) ; but subsequently admitted that this was wrong and extended 
the meaning to tillage of the soil in its widest sense, including not only field cultivation but 
also garden cultivation for the purpose of procuring vegetables and fruit as food for man 
or beast and other products fit for human consumption by way of luxury if not as ap 
article of diet, i.e., a betel garden (o) ; and finally inoluded arboriculture such as a ca^iarina 
plantation ( p ). The Calcutta High Court has said that agriculture is a term of wider 
import than cultivation and includes horticulture in agricultural purposes ( q) 9 but a lease 
merely for the purpose of gathering fruit from trees on the land is not for horticultural 
purposes (r). Bearing of tea plants is an agricultural purpose. Where the bulk of the 
land leased was used for the cultivation of tea plants and only a small portion of it is 
occupied by a factory for manufacturing tea, this lease is agricultural (s) but the fact 
that a portion of a holding let for residential purposes is planted with fruit trees 
does not make it agricultural and the Transfer of Property tVct applies (t). The Privy 
, Counoil have held that the creation of a tenancy for the purpose of the tenant realizing 
the rent from cultivators is ]y)t a tenancy exempted from the provisions of this chapter (u). 
So also a lease mainly executed with the object of making arrangement for collecting rents 
and not with the object of cultivating is not a lease for agricultural purposes (u). It 
is not the actual use of the land, but the original purppse of the tenancy which determines 
tlfe question of applicability or otherwise of the Act ( w ). Similarly a patni lease is not 
one for an agricultural purpose merely because the lessee sublets to cultivators, for he 
could use the land for other purposes also (x). A permanent lease of a whole village fcas 
held not to be a lease for agricultural purposes and so exempt from the provisions of sec. 
108 because there were waste lands in the village, for the primary object of the lessor was 
to seoure his property right and not to utilize the land for agriculture (y). But a lease 
of a village for the purpose of bringing its lands under cultivation is, of course, a lease for 
agricultural purposes (z), and so is a reclamation lease for jungle clearance to make the 
land arable (a). A lease of land to an agriculturist not for a homestead but for a shop is 
governed by the Transfer of Property Act, and he is not protected from eviction by sec. 
182 of the Bengal Tenancy Act (6). A sublease of homestead land for residential purposes, 
granted after the Transfer of Property Adz but before the Bengal Tenancy Act is governed 
by the Transfer of Property Act and th$ sublessee cannot be evicted without notice to 


0 l ) 

f (w0 

(») 

(*) 

< P ) 

( 9 ) 

< r ) 

<0 


Sivasubramania v. Tfteerpathi (1033) 04 
Mad. L.J. 676, 144 1.0. 27, (*33) A.M. 451. 

J alegar Sahu v. Raj Mongol (1021) 43 All. 

606, 63 I.C. 437, (’21) A.A. 168. 

Kunhayen Haji v. Mayan (1804) 17 Mad. 08. 

Murugesa Chetti v. Chinnathambi (1001) 

24 Mad. 421. c 

Panadai Path an v. Ramatami (1022) 45 
Mad. 710, 70 I.C. 657, (’22) A.M. 351, 
dissenting from Raja of Venkaiagiri v. 
Ayyaparcddi (1015) 38 Mad. 738, 21 I.C. 

Hedayet v. Kamalanand (1018) 17 Cal. L.J. 

411, 20 1.C. 332. 

Hedayet v. Kamalanand, supra. 

Prabat Chandra v. Bengal Central Bank 
0988^2 Cal. 434, 42 C.W.N. 761, (1038) 

SrimaH Sasibala v. SHmati jRndla (1021)# 

25 Cal # W j p^878, 66 I.C. 61, (’21) A.C. 


370; Oopal v. Bhutnath (1026) 42 Cal. 
L.J. 620, 92 I.C. 411, (’26) A.C. 312; 
BUhal Das v. Igbalmvnisea (1040) 190 
I.C. 444, (1040) A.O. 425. 

(u) Satya Niranajan v. Sarajubalo Debi (1030) 

„ 33 Cal. W.N. 865, 127 I.C. 740, ('30) 

AJPC. 13. 

(v) Shiom Sunder v. Chottey Lai (1936) 12 

Luck. Sl4, 164 1.0. 880, (1037) A.0. 151. 

(w) Raj Kumart v. Samsuddin (1042) 200 I.C. 

814, (1042) A.C. 330. 

(x) Promotho Noth Mitter v. Kali Prasanm 

(1001) 28 Cal. 7%4, 747. 

(y) Ballabh Dae v. Murat Narain Singh (19 * V 

48 AU. 385, 05 I.C. 1048, ('26) A.A. 4o . 

(2) Banmali v. Nihal Sim (1010) 48 I.C. 

(a) Jagadish Chandra v. Lai Mohan (1008) 7 


I.C. 864. 

(5) Purusottam v. Panehanan (1925) 42 v a ‘ 
L.J. 197, 90 I.C. 805, (*26) A.C. 373. 
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quit (e). On the other hand if the land is agricultural land, a liberal interpretation should 
J>e given to this section so that the lessee should not \n deprived of the privileges oonferred 
on agriculturists by the Bengal Act (d). The cultivation of indigo is an agricultural 
purpose («), and the Privy Council have held that tho building of an indigo factory on a 
portion of an indigo plantation may bo in conformity with the agricultural purpose (/). 
A lease of a tank used for the preservation and rearing of fish is not a lease for an agricul- 
tural purpose (g) even though some land on tho banks is included (A). But a lease of a 
tank with a considerable area of pasture land is for an agricultural purpose (»), because 
a lease of land for grazing is for an agricultural purpose as the grazing is ancillary to 
cultivation (j). 


(c) Ban\ 


Lai v. Goval Chandra (1933) 37 
M W.N. 471, 68 Cal. L.J. 220, 140 I.C. 
640, (’33) A.C. 043. 

(i\ Broueke v. Sri Panch Rani Chhalar Kumari 
Devi (1926) 4 Pat. 404, 80 I.C. 597, (*25) 


<•> 

(/) 


A.P. 421. ; 

Surendra Narain Singh v. Bari Mohan (1904) 
81 Cal. 174. j v 

Sari Mohun Miner v. Surendra A arayan | 
(1907) 34 Cal. 718, 34 I.A. 133 reversfo-i j 
31 Cal. 174, supra. 


( 1 7 ) 
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Siboo Jelya v. Gopal Chunder (1738) 19 W.R. 
200 . 


Nidi Krishna v. Ham Dost (1373) 20 W.lt. 
341 ; Mahanunda v. M angola (1904 ) 31 
Cal. 937. 


Surendra Kumar Sen v. Chandraiara Nath 
(11130) 34 Cel. VV.N. 1033, 130 I,C. 219. 
(*31) A.C. 13-.. 

Uedayet v. Kamnlanand (1033) 17 Cal. L.J. 
411, 20 J.C. j)32. 
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CHAPTER VI. 

Of Exchanges, 


# 

S. 118 


118 . When two persons mutually transfer the ownership 
. ... . . of one thing for the ownership of another, 

“ “®* ’ neither thing or both things being money 

only, the transaction is called an “ exchange.” 


„ A transfer of property, in completion of an eilbhange 
can be made only in manner provided for the transfer of such 
property by sale. 


Definition. — The definition of exchangers not limited to immoveable property. 
Exchange is therefore not only exchange of land but also barter of goods. If one of the 
items transferred is money, the transaction is not an exchange but a sale (k) ; for price 
is’money only (l). But money in one form may be exchanged for money in another 
fonn (m). So also an exchange of one stamp for another is not a sale (n). 

The ownership of t£e one party must bp exclusive of the ownership of the other, so 
that a partition is not an exchange (o). But if A mortgages X and Y to B and then A 
transfers the equity of redemption in X to Ik in consideration of B transferring his 
mortgagee’s right in Y to A, the transaction is an exchange (p). Again if A and B are 
joint owners of X, and B sole owner of Y, and A transfers his share in X to Bin consi- 
deration of B transferring Y to A the transaction has been held to be an exchange (?)' 
This would seem to be a partition of the shares in X followed by an exchange of the 
divided share for Y. 


A transfer by a husband to a wife in discharge of her claim to maintenance is not an 
exchange a a the wife transfers no ownership in anything (r). Similarly if the lessee 
surrenders a lease and the landlord grants him a lease of another property, the transac- 
tion is not an exchange (*). 


A document whereby one decree is set off against another and the balance made up 
by a transfer of land is not an exchange for there is no mutual transfer of two things (*)• 

The usual type of family settlement by which each party takes a share by virtue of an 
antecedent title which is admitted, does not involve an alienation and does not fall within 
the definition of an exchange (u). 


<*) 

(0 


<1H) 

<*) 

<«> 


flee. 64, Transfer of Property Act. 
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v. Appavu (1886) 0 

Brothers v. VeMmlu (1888) 11 
Mad. 460, 467 ; Samaratmal Uttamchand v. 
Oovind (1001) 26 Bom. 606. 608; Kedar 
Nath v. Emperor (1008) 80 Cal. 024; 
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287. 200, 6 1.0. 600: Madam PWai v. 
BadrdkdU (1022) 46 Mad. 612, 617, 68 
1.0. 687, C22) AM. 811 F.B. differing 
from a dictum In Ariyaputhira v. Muthu- 
komoraswami (1014) 87 mad. 428, 16 1.0. 
848. 

Empress v. Joggessur Mockt (1878) 8 Gal. 870. 
Kedar Nath v. Emperor (1*08) 80 Oal.^21. 
Ch/ameeq v rf Mdbardkamtessa (1808) 26 Oal. 
210; Stkya* Kumar Banerjee v. Sofya 


Kripal (1000) 
1.0. 247. 


10 0 * 1 . U. 503 . 3 


0?) Arivaputhira v. Muthukomaraswami, wpr* 
JAchman Prasad v. Mir Fide Ttusaw 
(1016) 18 0.0. 100, 80 1.0. 282. 
Rty^arain v. Khobdari (1000) 6 Cal. VA 

Madam PiUal v. Badrakali supra. 

Waliid Hassan v. Maharaj Kumar G*p* 
(1001) 6 OaL W.N. 006. ir - 

Dina Nath v # MStimala (1006) 11 Ca V 
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Lad v.GoWfid Krishna (1011) S3 50 ' 
88 1 A. 87,101.0.477. 
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But provided thorn is a reciprocal transfer of two things it matters not that nonsy 
*1. paid for bringing about an equality of exchange for the aeotion require* that 
neither thing shall be money only 0 r )• 

Illustration. 

A transferred to B a house worth Rs. 1,600 and B transferred to A a field worth 
Rs. 1,000 and Es. 600 cash. The transaction is an exchange and therefore not subjeot to 
pre-emption as a sale : Ismail Shah v. Saleh Mohammad ( 1026) 86 1.C. 266, (’26) A.L. 320. 

Mode Of transfer. — The mode of transfer is the same as in the case of sales. 
Therefore in the case of immoveable property the rules in sec. 64 as to registration or 
delivery of possession apply. Thus an exchange of tangible immoveable property of the 
value of Its. 100 and upward if not made by registered instrument is invalid (to)* In 
the o ft** of immoveable property exchange is usually made by mutual oonveyanoes (a), 
but it is not necessary that there should be two separate deeds (y). If the properties 
exc hang ed are moveable it is believed that this section and sec. 120 apply the rules in 
Chapter VII of the Contract Act, now replaced by the Sale of Goods Act, 1930, following 
the permutatio est vicina emptiont (z). f 

Part performance. — If the parties have taken possession without a registered 
conveyance either party woul^ be entitled to defend his possession under the doctrine 
of part performance if sec. 63A applied. Before the enactment of seo. 63A the equity 
in Maddison v. Alder son was applied in some cases (a) and i* others (6) the equity in 
Walsh v. Lonsdale. See note linger sec. 53^. 

119. If any party to un exchange or any person claiming , 
through or under such party is by reason 
J T«e(vT lv i2 of any defect in the title of the other patty 
exch * nge - deprived of the thing or any part of the thing 

received bu him in exchange, then, unless a contrary intention 
appears from the terms of the exchange , such other party « UaNe 
to him or any person claiming through or under hunfotjoj 
caused thereto, or at the option of the person so deprived, 
for the return of the thing transferred, if still m the possession 
of such other party or his legal representative or a transferee from 
him without consideration. 

inwdmmt-m. «*» * — -* ™ “ w “ 1 

byth. Coding Aot SO oflMfc Th. <M Motion « “ foU. 1 " - . 

or part thereof he has reoeived in exchang e, by reason oi any 

I.E. Exchange 1 b analogy* to sale. 


M 




r Tj.°S \l 124 loV SSTdBT. Efo «• s 

MM v. SM JMmm« jg® 
86 LO. £66, (’25) A.L. 226 :Nathu Mar*. 
Bar JWoyi900) PJL 97 lhabu v.JIartU* 
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<1007)81 
JUmdki | 
577, 1 


»7 \ BOUU 


(i „,rA.LJ.T«3,171I.C 
)87) JuA. Mo J Ram Baton -iH X‘ 
r s luh (IMS) A.X.J. 52. 175 X.C. 

(•) jtEPcS?* JMUiWj M 

" b£J?s£ am* Lft. 1004. 
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Salamat-uftomin v. Matha SR aSVi an 

nlil) « aaVs? aftc. 

AA. WzVkwiW t. QajrijTimri 
Met AA mt/h 1.0. SOTJ-M) AJl. 
826 • Sandu v. B^ikckand (1928) 47 Bom. 
621 ,*75 I.C. 118 , ('28) A.B. 478 ; Dada v. 
Bohim (1927) 29 Bom. L.B.. 1419, 105 LO. 
754, ('27) A.B. 627. 

Tjari Pods v. Kirod Krishna ( 1921) 88 Csl. 
UJ. 487, ** i-fi- «87. ('21) A.C. 888; 


L.J. 487, 64 I.C. 687, ('21) 15 wj 
Meher Ali Khan v. AfMmjMf* (1921) 2A 
Cal. W.N. 905, 67 J.C.*1W. w • 
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of the other party, is entitled at his option to compensation or to the return of 
the thing transferred by him.” 

The section has been widened ; it provides not only for the rights of the party deprived 
but of his transferee. The rights are also made subject to a contrary intention apparent 
from the terms of the exchange. The party deprived cannot get back the thing trans- 
ferred by him unless it is still in the possession of the other party. The old section made 
no provision for the contingency and gave no remedy against a purchaser who was not a 
party to the exchange (c). Under the new section the right to a return of the thing 
transferred is limited to cases where the thing is still in the possession of the other 
party or his legal representative or his donee. t 

^Undertaking as to title. — This section implies in the case of an exclftnge an 
implied undertaking as to title similar to that in sec. 14 of the Indian Sale of Goods 
Act, 1030, as to moveables or in the case of a sale of land in sec. 55 (2) of 
the Act. 

There was a similar warranty and right of re-entry on eviction in an exchange of real 
property under the Commtre Law of England (d), but this was altered by the Real Property 
Act, 1845 (e) by which an exchange of land did not imply any condition. As to barter 
of goods the Common Law rules as to sales were applied 

Remedy. — The remedy is similar to that for breach of an undertaking as to title 
under sec. 14 of the Indi&h Sale of Goods Act or that for breach of an implied covenant 
for title under seo. 55 (2). The party aggrieved may eitk^r rescind or claim compensation. 
If he rescinds, he must no doubt surrender any advantage ke receives. If he is evicted 
* from a portion of the land he is entitled to recover the whole of the land that he gave, but 
he cannot retain the portion from which he has not been evicted (g)i But it does not 
appear that he can both rescind and claim damages other than restitutio ad integrum 
by re-entry (h). The right may be exercised by a person claiming under the party 
aggrieved. But the right of re-entry cannot be exercised, if the land is in the possession 
of a transferee for consideration. 

It has been held that the oovenant for title implied by this section was also implied 
in exchanges before the Transfer of Property Aot (i). The principle of the section has 
been applied in the Punjab ( j). 

Contrary Intention. — The exchange may however be subject to express covenants 
as to title, and these would exclude fhe covenant implied by this section (k)» Thus in 
Subramania Ayyar v. Saminatha ( l ) the covenant in the deeds of exchange was s ” If any 
claim or dispute arises I hereby bind hsyself to settle it. If I do not so get (the dispute) 
settled I hereby bind Aiyself to pay an amount not exceeding Rs. 4,014-8-6 at the rate of 
Rs. 1-4-0 per kuli of land for lands which go out of your possession.” This was held to 
exclude the plaintiff's right under this section to recover the land he had transferred to 
the defendant. But a clause that “ neither party has after to-day any claim against the 
other contrary to the exchange ; whatever proprietary rights each party had in his own 
land will be owfced by the other party ” — is not a contract to the contrary but merely a 
recital of the effect of the exchange (m), 

(e) Singh v. Ragho Ram (1934) A.L. 

(d) 2 Bl. Com. 300, 328. 

(e) 8 and 9 Viet. c. 106, sec. 4, now replaced 

by sec. 69 of the Law of Property Act, 

1926. 

(/) Bmanuat v. Dane (1812) 3 Camp. 299 (war- 
ranty); La NewoiUe v. N our 86 (1813) 3 
Camp. 861 (caveat emptor). 1 

(g) Veer a Pillai v. Ponnambala PiUai (1§99) 

9 Nad»Lt J. 187. 

(A) Salabat v. AWttl Rahman (1917) P. R. 61, 


«) 

ts 


a 


41 1.C. 248. 

Baiueu Veeraghavalu v. Boppana 
31 Had. L. J. 380, 35 1.C.42. 
Salabat v. Abdul Rahman , eupra. 
Browning v. Wright (1799) 2 Bos. & 

7 Q. B. 316 ; Subramania Ayyar \ 
n Mha (1898) 21 Had. 69. 

S 21 Had. 69, 70. 

it v. Abdul Rahman (1917) ¥• 
I.C. 248. 


is) 16 ) 


. 13 ; 
. C.) 
. ft- 

ii/iii’ 


SI, 41 
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BIGHTS AND LIABILITIES OF PARTIES. 


Limitation. The covenant implied by this section is a future covenant and limit*- 
turn rana from the date when the deprivation of the whole or the part took place. Accord- 
'ingty when the smt is for damages for breach, limitation is six years under art. 116 
from the date of breach, if the document is registered (n) ; otherwise it is three yean. If 
the suit « to recover the land transfern., i, it is one for spccitic performance when 
it u founded on an express covenant to return, and art. 113 has been held to apply to). 
If the suit is to recover the land under the implied covenant, art. 143 has been held 
to apply (p). 


Inapplicable.— There is of course no right to the return of land, if there lias been 
no exchange. There cannot be a triangular exchange ( 7 ). Thus if A transfers to 8 
and to G and C to A, then A could not if evicted require 8 to return the land. 80 also 
if a losses) voluntarily surrenders his lease, and then receives another lease there is no 
exchange and if he is deprived of this leasehold, he cannot claim the return of the tease 
he has voluntarily surrendered (r). 


Ss- 

119, 129 


120 . Save as otherwise provided in this Chapter, each 
party hai the/ rights and is subject to 
of pirties. and llablutit * the liabilities of a seller at* to that which lie 
gi^es, and has the rights and is subject to 
the liabilities of a buytfr as to that which he takes. 

The parties to an exchange have each under this section the rights and liabilities of a 
seller of the thing given and a IqAer of the Siting taken. The rules in sec. 55 apply in the 
case of an exchange of land and it i.^ believed the rules in Chapter VII of the Indian 
Contract Act now replaced by the Sale of Goods Act, 1930, apply in the case of a barter of* 
goods. 

3?ut these rules only apply so far as they are applicable. An exchange does not involve 
payment of price and so there can be no charge for unpaid price and when tin? exchange 
is not completed there is no charge on the land given for the value of the land agreed to 
be taken («)and even when money is paid for equality of exchange there is no charge for 
the money so paid (l). Again a right of pre-emption which arises out of a sale does not 
necessarily arise ou£ of an exchange («). 


In the case of goods the rule in the Indian Contract Act, now replaced by the Indian 
Sale of Goods Act, 1930, that property passes on delivery of ascertained goods was 
applied in the case of an agreement to exchange ait ton. A dealer delivered cotton to a 
press under an agreement, implied by custom, to receive in exchange an equivalent 
amount of cleaned and pressed cotton. It was heli that property ^passed on delivery and 
that when the cotton was destroyed by fire the press had to bear the loss (r). 


The English law similarly follows the analogy of sales. In the case of an exchange 
of land there is no remedy as to defect of title after completion, except on the ground of 
fraud or on covenant for title (w). And iu barter of goods the rules as to war/anty (z) 
and caveat emptor have been apphed^y). 


(n) Srinivasa Raghava v. Rengusami (1908) 31 
Had. 452. 

( 0 ) Bari Tiwari v. Raghunath (1889) 11 All. 27 ; 
Veer a PiUai v. Poonambala (1899) 9 Mad. 


GO 

(ff) 

(r) 


L. J. |fl7. 

Rajagopcian v. Somasundara (19u7) 30 Mad. 
316; Sreenivaea Ayyangar v. Johnsa 
(1919) 42 Mad. «K>, 51 1.C. 939. 

BUm CoBegeiProvoet) * Winchester (Bishop) 
(1774) 8 Will. 488. _ . „ 

Wahit Hussain Singh v. Malkraj Kumar 
• Qopal (1901) 6 Cal. W.N. 905. 


m Chulnnihara f'hetliar v. Vaidilinga (1916) 
§ 38 Mail. 519, 522, 30 I.C. 408. 

(0 Krishna Saif v. Kun4 « A’«»r (1912) Mad. 
W. N. 535, 10 I.C. 109. 


in \ Samar Bahadur v. Jit Lai (1924) 40 All. 359, 
79 I.C. 495, ('24) A.A. 390. 

(v) Volkart Brothers v. Vettivelu (1888) 11 Had. 


(to) Bartram v. Whiehcote (1833) 6 81m. 86. 
► ■ <•) Emma rti Mil v. Dan: (1812) 3 Camp. 299. 
(f , Jm Swill* v. Sourse ( 1813) 3 Camp. 351 
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Si. 

126,121 


This Motion does not exclude the rule of eetoppel enacted in eeo. 48. When A 
had only half the property and he purported to give the whole of it to B in exchange, 
and subeequently purohaeed the other ha% B was entitled to the other half abo as soon 
as A perfected the title (*). 


121 * On an exchange of money, each party thereby 
_ „ warrants the genuineness of the money 

Bxohange of money. . , ° r J 

given by him. 

Exchange Of Money.— Money here inoludee not only coins bnt also currency 
notes (a). t 

r In an exchange of money there is no occasion for a warranty of title, A the title 
to money passes by mere delivery to one who receives it honestly. There iB however an 
implied warranty as to the genuineness of the money. False ooin or a forged currency 
note would involve total failure of consideration. This has been held with reference to 
a forged banknote (b) ; a worthless oheque (c) ; and stolen goods (d ). 

(s) Bhairab Chandra v. Jfban (1921) 88 Cal. (b) Jones v. Hyde (1814) 6 Taunt. 488. 

L J. 184. 60 LO. 819, f'21) A.C. 748. (e) Timmins v. Gibbins (1852J 18 Q.B. 722. 

(a) In re Mcihur Lalbhai <1901) 26 Bom. 702, (d) EichhoU v. Bannister (1864) 17 0. B. (N.S. 

706. 708.* 
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CHAPTER VII 


Of Gifts. 

122* Gift is the transfer of certain existing moveable tj. 122 
“ out "denned. or immoveable property made voluntarily 

fl - , . an< ^ without consideration, by one person, 

called the donor, to another, called the donee, and accepted 

by or on behalf of the donee. 

• 

• Such acceptance must be made during 

be mod?. c when to the lifetune of the donor and while he is 
still capable of giving. 

If the donee dies before acceptance, the gift is void. 

Gifts are : — • 

1. Gifts inter vivos. 

% 

2. Gifts mortis causa. • 

3. Gifts by will. 

* 

Gifts mortis causa are excludfyi by sec. J£9. Gifts bjr will are outside the scope of this 
Act. The subject of this chapter is therefore gifts inter vivos only. The essential elements 
of a gift are : — * t 

1. The absence of consideration. 

^2. The Donor. 

3. The Donee. 

4. The subject-matter. 

5. The transfer. 

6. The acceptance. 


1. Voluntarily and without consideration.— The essence of a gift is that it is 
a gratuitous transfer. Blackstone says : “ Gifts are always gratuitous, grants are upon 

some consideration or equivalent "(e). The word “ voluntarily ' ’ in the section is used in 
its popular sense denoting the Exercise of unfettered will and not in its technical sense ol 
‘ without consideration.’ (/). On behalf of the donor the essential ingredient is that bo 
Bhould voluntarily and without consideration transfer the property to the donee, and the 
giving away implies a complete divesting of the ownership in the property by the donor (g). 
An allotment by a Burmese father on re-marriage, of lands to the children of his first 
wife is not a gift but a partition (A). The word “ consideration ** is used in the same sense 
as in the Indian Contract Act and excludes natural love and affection. A transfer in 
consideration of an expectation of spiritual and moral benefi t, or in consideration of nature I 
love and affection is a gift, for suoh consideration is not that contcrnplated^jy the section (*)• 
A gift of immoveable property effected by a deed of gift but brought about by undue 
influence of the donee, though the donor acfceS voluntarily in making it, is not void but 
is only voidable and a suit to set it aside, before possession can be claimed by the donor 
or anyone claiming under him, must be brought within the three years period prescribed 


& 

( 0 ) 


2 Bl. Com. 440. • . „ M 

U Thita v. U AreisAuna (1038) A.B. 76, 
(1938) Bang. L.B.. 678, 170 I.C. 003 
Deo Saran v. Deoki Bharthi (1024) 3 Pat. 
. 842, 80 I.C. 980, (*24) A.P. 657. 


, h) Ma may v. V Tha Wins (1024) 2 Bang. 640| 
88 I.C. 66, (’25) A.B. 184. 

Deli Satan v. Nandlal (1020) 125 I.C. 127, 
(*29) A P. 501. 
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S. 122 fcy article 91 of the Limitation Act (j). A gift in consideration of past, or with the object 
of future, cohabitation is immoral and invalid under sec. 6 (h) of the Act (&). A transfer 
for services rendered may be a gift, if the services are the motive, and not the consideration 
for the transfer (Z). A settlement on a wife is a gift although the marriage proves to be 
invalid (fit). An “agreement to give ” lacks consideration and is void under sec. 25 of 
the Indian Contract Act, but that section admits of an exception if it is in writing re- 
gistered and made on account of natural love and affection between parties standing in 
a near relation to each other. If a gift is not complete the Court will not compel the in- 
tending donor to complete it (n). Again if the effect of the gift is to defeat or delay the 
creditors of the donor it is under sec. 53 voidable at the option of any creditor so defeated 
or delayed. And if the donor is adjudged insolvent within two years of the gift ittmay 
be void as against the Official Assignee or Official Receiver under the Law of Insolvency— 
see sec. 55 of the Presidency-Towns Insolvency Act, and sec. 53 of the Provincial 
Insolvency Act. 


2. Donor. — The donor is the person who gives. Any person who is mi juris can 
make a gift of his property. A minor being incompetent to contract (o) is incompetent 
to transfer (p), and a gift* by the minor would therefore be void. Trustees cannot make 
a gift out of trust property unless authorised by the terms of the trust. 

3. Donee. — The donee is the person who accepts the gift. A gift may be accepted 

by or on behalf of a person who is not competent to contract. A minor may therefore 
be a donee ; but if the gift is onerous, the obligation cannot be enforced against him while 
he is a minor. But when he attains majority* he must wither accept the burden or return 
the gift. # t 

The words “ accepted by or on behalf of the donee ’ 5 show that the donee may be a 
person unable to express acceptance. A gift can be made to a child en ventre aa mere and 
could be accepted on its behalf. • 

The donee must be alive at the date of the gift, and the representatives of a person 
deceased at the date of the gift cannot take for him (9). 


The donee must be an ascertainable person and so the public cannot be a donee 
under this section (r) ; nor can a gift be made to an unregistered society (a). 

A gift to two or more persons may be a gift to them as joint tenants or as tenants 
in common. The presumption of English law in favour of a joint tenancy does not 
apply to a Hindu gift, and in a Hindp gift the donees are presumed to take as tenants 
in common ( t ). See Mulia’s Hindu Law, 7th Ed., p. 462. As to Iegaoies see sec. 106 and 

sec. 107 of the Indian Succession Act, 4 1925. 

1 

4. Subject-matter. — The subject-matter of the gift must be certain existing move- 
able or immoveable property. It may be land, goods, or actionable claims. It must be 
transferable under sec. 6. But it cannot be future property (w). A gift of a right of 
assessment is valid (v) ; but a gift of a future revenue of a village is invalid (10). These 


Ramchandra V. Laxman (1044) 72 I. A. 21. 
Subama v. Yamanappa (1038) 35 Bom. L.B. 


(0 


287, 5 I.C. 500. 

<m) Gopal Saran v. Sita Devi (1032) 36 Cal. W.N. 
302, 135 I.C. 753, ('32) A.PC. 34. 

• (n) EUison v. Ellison (1802) 6 Yes. 656 ; Ward v. 
Audland (1845) 8 Beav. 201 ; Kekewich 
v. Manning (1851) 1 DeG. M. & G. 176 
C.A. « ■ * 

( 0 ) Mohori Bibee v. Dhurmodae Ghoee (1043) 
30 M. 530, 30 IA. 114. 


846, 140 I.C. 464, ( ( 33) A.B. 209. 
Hiraldlv. Qavriehankar (1928) 30 Bom. L.B, 
451, 454, 100 I.C. 140, C2S) A.B. 250; 
Madhavrao v. Kaehibai (1910) 34 Bom. 


(p) Section 7. 

{q) Re Tut, Lam/pat v. Kennedy (1806) 74 J. I'- 
163. 

(r) PdUayya v. Ramavadhanulu, (1003) 31 

L.J. 364. 

(s) Mathura Rum v, Dharam Samaj (iu 

14 All. L.J. 1088, 38 I.C. *83. t 

v. Ram Chund (1806) 23 I. A. - > 
670. 


(0 


Jogeetcar \ 
23 Cal. ( 


(«) Section 124. 

(p) 

(t*) 


Madhoorao v.*Kathibai (1910) Si Bom. ■:<. 
B tC. 599. 

Amtul Niea v. Mir Nuruddin (189i?> — 
Bom. 480. 
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cases were decided under Hindu and Mahomedan law respectively but they illustrate 
the principle. In a Calcutta case ( x ) it was said that the release of k debt is not a gift, 
as a gift must be of tangible property. It is submitted that the release of a debt is not 
a gift as it does not involve a transfer of property but is merely a renunciation of a 
right of action. It is quite clear that an actionable claim such as a policy of insuranoe § 
may be the subject of a gift sec sec. 130. A testatrix, who nt the date of her will And 
at the date of her death was possessed of National Savings Certificates, war stocks and 
cash, bequeathed “ my money ” to two named {a rsons. It was held that in the nbsenoe 
of any context to the contrary in the will the word “ money*’ must be given its primary 
meaning and that it would not carry the National Savings Certificates or the war stock (y). 
^This has, however, not been approved by the House of Lords ( z ) when the word " money " 
was held to include all personality, e.y ., cash at bankers, investments, income-tax repay- 
ment, household goods, etc. It is submitted that in a deed of gift the meaning of the 
word “ money ’ ’ should not be restricted by any hard and fast rule hut should bo interpreted 
having regard to the context property construed in the light of all relevant facts. 

5. Transfer. — See sec. 12:1. ^ 

6. Acceptance. — There was a divergence of view between the two schools of Hindu 
law as to the necessity of ycep tan ce of the gift by tho donee, Dayabhaga holding that 
it was not necessary but Mitakshara holding the contrary. This section 1ms modified 
the indigenous Dayabhaga law (a). In English law express acceptance is not necessary? 
for although it recogniz.es that it " requires the assent of lf>th minds to make a gift as it 
does to make a contract,” yjt it will rAidily infer that a man will accept what is for his 
benefit (b). Thus a transfer of instock to tho name of the donee vests tho property in 
him subject to his right to repudiate the gift, even though he be unaware of the tansfeP(c). 
And this is so even though the gift be onerous (d). On the other hand the donee may 
refuse the gift when he becomes aware of it (e), or ho may accept the property not as a 
gift, but as a loan (/). This rule of English law which presumes acceptance of a gift was 
followed by a single Judge of tho Patna High Court in a ouse ( g ) which was dissented from 
in a subsequent Allahabad decision ( h ). 


But though the rules of English law stated above do not all apply in India, there js 
nothing in tl ft section to show that the acceptance under this section should b« 
express (i). The acceptance may be inferred (j), and it may Is* proved by tho donee's 
possession of the property (Jc), or even by the donee s possession ot tho deed of gift (/). 
Provided the donee is in possession of the property, the donor's retention of the deed 
is not necessarily proof of the fact that there has been no acceptance (m). Where a deed 
of gift was delivered by the donor to the drfnce, the Privy Council held that that on 
delivery of the deed there was an acceptance of the transfer* within the meaning of this 
section, and therefore the gift became effectual, subject to registration as required by 


<*) 

<*> 


Mahim Chandra v. Ram Dnyal (J^ r *) 42 
Cal. J. L. 682, 91 l.C. 757, (’20) A.t. 1«0. 
In re Hodgson No\ocll v. Flaunsy (1936) 1 Ch. 


<*) 

<•) 

(*) 

«0 

«*) 


<«> 

Xf) 


Perrin v. Morgan (1943) A.C. 399. 


Kami ImI G ho sal v. Kumar Purnendu Sath 
Tagor 51 C.W.N. 227. # 

HUl v. Wilson (1J73) 8 Ch. App. 

Standing v. Bowring t j(1885) 31 Ch. D. 282. 


iiggers v. Evans (1855) 5 E. & 13. 367 ; 
Sarba Mohan Banerjee y. Man mmAw 
Banerjee (1933), 37 Cal. U. >- 14U . 143 
I.C. 757, ( # 33) A.C. 488. 


Mallott v. Wilson (1903) 2 Ch. 404. 
Hill v. Wilson (1873) 8 Ch. App. 688. 


(fin Muhammwl Ahtlul v. Jhuuti Stakhm (lOlY) 
41 l.C. 389. 

(/,) Anandi Devi v. MohatUal (1932) 30 All. L.J. 
335, 137 l.C. 750g( , 32) A. A. 444. 

(i) Cf. Pallayya v. Rumavadhanulu (1903) 13 

Marl. L.J. 364, h Intended to lay down 
auv proposition to the contrary, It in 
submitted, It i« not gcssl law. 

(j) Anandi Devi v. Mohan Lai , supra, 

(k) See note " Hindu Law ", infra. 

(l) Balmukttnd v. Bhagwan Das (1894) 16 All. 

185 ; Man Bhari v. Xauwdh (J882) I All. 
40. 

<m) Aufiithummal Ponnusami (1907) 17 Mad. 
L.J. 3*6. 


S.122 



S.122 


750 


THE TRANSFER OF PROPERTY ACT. 


seo. 123 (») ; and it is immaterial that the deed was not stamped. Failure to stamp ther 
deed will render tlie dooument inadmissible in evidence, but will hot affect its validity 
and the deed becomes effectual from the very moment of its execution subject to its being 
stamped and registerd as required by law (o). 

• 

Acceptance may be by a donee who is not competent to contract (p), for a minor 
may acoept benefit although he oannot incur an obligation. And a minor’s guardian 
may accept a gift for him. So also in the case of a deity, Ahis acceptance may be by its 
agent (q). Acceptance must be in the lifetime of the donor and of oourse if the donee 
dies before acceptance there is no gift (r). If the gift has been accepted but the donor 
dies before the deed is registered, the transfer may be completed by registration aftej 
the donor’s death (a). # 

TrtJstS. — A gift may be made by the equitable machinery of a trust ; and the 
interposition of the trustees enables a gift to be made to a person not yet in existence and 
therefore incapable of being the donee of a direct gift. 

A trust is not complete until the trust property is vested in trustees for the benefit 
of the cestui que trust. The settlor may do this by a declaration of trust if he is himself 
the sole trustee, using language which taken in connection with his acts shows a dear 
intention on his part to divest himself of all beneficial interest hi it and to exercise dominion 
«and control over it exclusively in the character of a trustee (t). Otherwise he must 
transfer the trust property t<| trustees by registered conveyance or delivery of possession 
as the case may be (u). * 

*» 

If the settlor has not perfected the trust either by, constituting himself a trustee or by 
trdhsferring the trust property to trustees the Court will not enforce the trust (v) ; nor 
will the Court perfect an incomplete gift by holding that the property was transferred 
in equity or that an imperfect gift amounted to a declaration of trust • 

Hindu law. — The seotion applies to Hindus and it contains nothing that is 
inconsistent with Hindu law (x) except as to acceptance of the gift not being essentia] 
aooording to Dayabhaga. The rule of pure Hindu law that a gift in favour of an unborn 
person is wholly void so that it cannot be made even through the medium of a trust, was 
modified by the Hindu Disposition of Property Act 15 of 1916, by the Madras Act 1 of 
1914, and by Aot 8 of 1921. These Acts have been amended by secs. 11, 12 and 13 of 
Act 21 of 1929 ; and the effect of the amendment is that, subject to the limitations in 
Chapter II of this Act and in secs. 113, 1^4, 115 and 116 of the Indian Succession Aot, 


(n) Kalyanasundaram v. Karuppa (1927) 50 Mad. 

193, 64 I.A. 89, 100 1.0. 105, (’27) A.PC. 
42 followed in Venkahubba Shriniv as v. 
Subha Rama (1928) 52 Bom. 313, 108 
I. G. 367, (*28) A.PC. 86. See also Nobody 
weepchandra Das v. Lake Nath Roy (1933) 
♦ 59 Cal. 1176, 86 Cal. W.N. 733, 142 1.0. 

452, (’33) A.C. 212. 

( o ) Puma Chandra v. Kalivada Ray (1942) 201 

I. C. 551, (19^2) A.C. 386. 

(p) Ganeshda* Bhiwraj v. Suryabhan (1917) 13 

Mag. L.R. 18, 39 I.C. 46. 

(a) Ram Bharost v. Rammhwar Prasad Singh 
(1937) 18 Luck. 697, 171 l.C. 481, (1938) 
A.O. 26. 

(r) Rs Tilt, Lampet v. Kennedy (1896) 74 L.T. 
168. 

(*)« Hardei v. Ram Ltd (1889) 11 AH. 319 F.B. ; 
Nand Kishore Lai v. Suraj Prasad (1898) 
20 All. 392; Khashaba v. Chandra - 
bhagabai (1908) 32 Bom. 441 9 Meiyyalu 
v. Anjalay (1902) 25 Mad. 672 ; Venkati 
Rama yjtPUJfit^Rama (1917) 40 Mad. 204, 


38 l.C. 707 F.B. ; Kalyanasundaram v. 
Karuppa (1927), supra. 

(t) Richards v. Delbridge (1874) L.R. 18 Eq. 

11; HearOey v. Nicholson (1875) L.E. 
19 Eq. 283 ; Re Richards , Sherstone 
v. Brock (1887) 36 Ch. D. 541 ; Ashabai 
v. Eaji Tyeb (1885) 9 Bom. 115, 122. 

(u) Trusts Act, b. 6 ; Oordhandas v. Bax Ram- 

coover> (1902) 26 Bom. 449, 472. 

(v) BUisSx v. Ellison (1802) 6 Vea. 656 : Dening 

v. Wars (1856) 22 Beav. 184; Weale 
v. Ollive (1853) 17 Beav. 252; Moore 
. v. Moore (1874) L.R. 18 Eq. 474 ; Hard- 
* ing v. Harding (1886) 17 Q.B.D. 442. 

(10) Antrobus v. Smith 41806) 12 Yes. 89 zMilroy 
v. Lord (1862) 4 De.G P. da J. 264 ; 
Manchershaw v. Ardeskir (1908) 10 Boni. 
L.R. 1209 ; Natha Chdab v. ShaUer (1923 
25 Bom. L.R. 590* 87 1.0. 812, (.’24) 
A.B. 88 ; cf. Awarendra v. Monimuniarp 
(1921) 48 Cal. 986, 66 l.C. 686, (’21) 

(x) Deo Saran v. Deoki Bharthi (1924) 3 Pat. 
842, 80 l.C. 980, ('24) A.P. 657. 
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by wm> of !«*** of a Hindu shall be invalid by reason 

S S?" ^ ^ “* ™ °<* *" * * ** 12U» 


There is no presumption of a joint tenanoy in the case of a gift to several donees in 9 
Hindu law. The donees in Hindu law take as tenants in common. In Jogmoar Norain 
v. Ram Ohund DuU (y) the Privy Council said that the principle of joint te nan oy was 
unknown to Hindu law exoept in the case of a coparcenary. See note “ Joint tenanoy 
or Tenanoy in common ” under Beo. 45. 


f Aooeptanoe has been held proved in cases decided under Hindu law by the assent 
of a <|pnee already in possession (z) or by the donee’s possession of the deed of gift (o). 
Although an idol is a juristic person capable of holding property, yet it has beers held in 
some oases that an idol is not a living person, and that a dedication of land to an idol 
is not a gift within the meaning of secs. 122 and 5 and need not bo offeoted by registered 
instrument (6). But these decisions have been criticised as whittling down the provisions 
of sec. 123 in a manner not contemplated when the Act was made (c) ; for a gift is still 
a gift though made through the mecfium of a trust (d), ajid in some cases a registered 
instrument has been held to be neoessary (e). It has also been said that an idol is a 
symbol of a deity, and thatgft would be contrary to the Hindu religion for an idol to make 
an acceptance of worldly gtfods (/). A gift to an idol not yet instituted is invalid (g), 
unless the transfer is to Pujaris on trust to establish an idol (A). The Indian Trusts Aot 
does not apply to religious or charitable endowments (i).* A Hindu may establish a 
religious or charitable institution withdlit a writing and without the intervention of a 
trust (j). A gift to dharAm is void for uncertainty as the object is too vague and uncertain 
for its administration to be under the control of the Court (&). 9 


* 123 . For the purpose of making a gift of immoveable 
property, the transfer must be effected 
Trantfer now effected. ^ re gi s tered instrument signed by 

or on b ehalf of the donor, and attested by at least two 
witnesses. <* 


For the purpose of making a 
the t ransf er may be effected eitkter 
signed as aforesaid or by delivery.* 


(y) (1898) 23 Cal. 670, 23 LA. 37. 

(*) Bai Kushal v. Lakhma Mam (1833) < Bom. 
452. 

(а) Bahndkund v. Bhagwan Dai (1894) 16 All. 

185. 

(б) Pallaua y. Ramaoadhanulu (1903) 13 Mad. 

L. f. 364: Narasimha v. rettataltimm 
(1827) BO Mad. 687, 103 LC. 302, ( 27) A. 

M. 636 F.B. : Bamalinga Ohetty v. Atea- 
eMdambara dheUu (1019) 43 Mad. 440, 
48 1.0. 742; Rambrahma v. Arfar.* 

1822) 36 Cal. L.J. 478, 72 LC. 1028, 
"28) A.C. 60; Bnrihar Prasad v- Ain 
JmuarantA (1830) 129 LC. 791, (30) 


•I 

fi 




(1930) 

Birenira Kukri Proud Narain Sake* v. 
Bahuria SarOswati Kuer (1934) 13 Pat. 


(/) 

(Of 

<*> 

(0 

(i) 


850, 155 I. C. 756f (*34) A.P. 012. 
idik Rashim v. Emhim Ah (1916) 43 LA - 
212, 38 All. 027, 30 I.C. 1W* 

Mannu Lfd v. Sri Thakur, supra ; Ahaukat 
Begum v. Sri Thakurji , supra. 


(d) Sadik 
<«) 




gift of moveable property, 
by a registered instrument 


lihup'Ui Nath v. Ham Lai (1010) 37 Cal. 
128, 3 l.C. 042 F.B. ; Ramalinya Chdty 
v. Sivachidambaram Chetly (1919) 42 
Mad. 440, 49 l.C. 742. 

No^rulra Nandini v. B*noy Krishna 
a 903) 30 Cal. 521 : Phundon Lai v. Arya 
Hrithi (1911) 33 A$. 793, 11 l.C. 820. 

Mohar Singh v. BdL Singh (1910) 82 AH. 
337, ft l.C. 584 ; Bhupali Nath v. Hamlal !. 
supra ; Chatarbhui v. Chalarjit (1911) 
33 All. 253, 8 l.C. 832. 

Pallauya v. Ramanadhanulu (1908) 13 Mad, 
L.J. 304. 

Gann Jleddi v. Tammi Reddi (1927) 60 
Mad. 421, 425, 54 I. A. 180, 101 1.0. 79, 
(’27) A. PC. 80; Ramalingo Chett/ v. 
Sivachidambara (1919) 42 Had. 440, 149 
f.4 742. 

Runchordas v. Parvatibai (1899) 28 Bom. 
725, 26 I.A. 71. g . • 
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S. 123 Such delivery may be made in the same way as goods 

sold may be delivered. 

c Mode Of transfer — Immoveables. — A gift of immoveable property can only be 
made by a registered instrument. A deed cannot be dispensed with even for a property 
of small value, as in the case of a sale. And as a further precaution attestation by two 
witnesses is required. This provision excludes every other mode of transfer and even 
if the intended donee is put in possession, a gift of immoveable property is invalid without 
a registered instrument (/). But twelve years’ .possession under an oral gift will perfect 
title by prescription (m). A gift by way of dowry or sankalap to a bridegroom is invalid 
if not made by a registered instrument in). Recitals in an unregistered petition to th % 
Collector will not take the place of a registered deed of a gift (o). So also mere enfties in 
a mutation register will not be sufficient (p). 


Illustration . 


A registered owner of two villages presented ^ petition to the Collector praying for 
the transfer of the villages to /.he name of B and stating that he had given the villages to 
B as stridhanam. The Collector registered the villages in B ' s name. Subsequently 
A*b heir sued to recover the villages. The suit was dismissed# <s B had acquired a title by 
« adverse possession, but with reference to the petition to the Collector, the Judicial Com- 
mittee said — “ It was not contended before the Board that the above transactions effected 
a valid gift of the property to B ; for suoh a gift must, under sec. 123 of the Transfer of 
Property Act, be made by registered deed. Nor, having Agard to sec. 91 of the Indian 
Evidence Aot, oan the recitals in the petitions be usal as evidence of a gift having been 
made” : Varatka Pillai v. J eevarathammal (1919) 43 Mad. 244, 249, 46 I.A. 286, 290, 
63 La 901. 

• 

Signed by or on behalf Of the donor. — The deed must be signed by the donor, 
and a deed signed by the intended donee will not effect a transfer (q). It is curious that 
while this section uses the words “signed by or on behalf of the donor” yet in the 
case of mortgages — sec. 59 — the words are “ signed by the mortgagor.” There is 
however no significance in this distinction and the words “on behalf of” are mere 
surplusage (r) ; for where a party is illiterate another person may with hi#Consent sign his 
name for him (s). 


Attested. — The definition of the word “ attested ” in sec. 3 as amended by Act 27 
of 1926 and Act 10 of 1927 makes if clear that attestation in acknowledgment of 
execution is sufficient. The definition requires that the attesting witnesses should^ have 
signed in the presence of Ihe executant. See note under the same heading under sec. 8 
and under sec. 59. 


* Registration. — The word “registered” in this section does not mean registered 
in the lifetime of the donor. If the other conditions to the validity of the gift are complied 
with, neither the dgath of the donor nor his express relocation is a ground for refusing 
registration (*). • 


(t) Kuverji v. Municipality of Lonavla (1921) 
46 Bom. 164, 58 I.G. 403, ('21) A.13. 198. 

(m) Ventotorvyudu v. Subbamma (1903) 13 Mad. 

(n) Rim Manx v. Anmol Singh (1928) 26 All. 

L.J. 944, 117 I.C. 361, (’28) A.A. 690. 

(ofr Varptha Pillai v. J eevarathammal (1919) 43 
Mad. 244, 46 l.A. 286, 63 I.C. 901. 

(p) Aeeudibai v. Haribai (1943) Ear. 227, (1943) 
A.S. 177. • 

(#> Qirjaptasad v. PunhoHam (1926) 28 Bom. 1 
„ L.K. 429, 94 J*C. 609, (’26) A.B. 261. 


* (r) 
(*> 


<0 


Deo N drain v. Kukur Bind (1902) 24 All. 
319 F.B. 

Deo Narain v. Sukar Bind, ma ; 
Bhutan v. Chandra Peehl 1996) 
Cal. 861. 

Kalyanamndaram v.aKaruppa (1927) 
Mad. 193, 54 IlA. 89, 100 I.C. . 

A.PC. 42 ; Venkati Rama v , FiW 
'(191 7) *40 Mad. 204, 38 I.C. 707 1;* 
Parbati v. Bauj Nath (1913) 35 All- ■»«. 
I.C. 400. 
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If fc deed of gift of immoveable property is not registered the gift cannot be enforced * 
and cannot be- eupported under the doctrine of part performance. JThat doctrine does 
not apply to gifts (?/). See note “Contracts to transfer for consideration 0 under 
sec. 53A. 


In a Madras case (v) the members of a coparcenary effected a partition* and allotted • 
a share to a person who was not a coparcener ; but the Court held that as the deed of 
partition was not registered it could not operate as a gift to confer title on a stranger. 
In another case where a father allotted a share of property to his sons by a registered deed 
of gift, the gift was valid although the sons executed a power of attorney authorising 
the father to manage the property and' to take the profits during his iifetimo (tr). 

9 Registration will not perfect an imperfect gift if any of the essential ingredients 
of a gift are lacking ( x ) ; and on the other hand title cannot pass without thye being 
a registered deed of gift (y). 


Whether donor may revoke gift after delivery of deed and before registra- 
tion.— This question was considered by the Courts in India in several cases ( 2 ), and it 
was ultimately set at rest by the Pifvy Council which decided that after delivery of the 
deed of gift and before registration the donor cannot revoke the gift (a). In Kalyana- 
mndaram v. Karuppa (b) J^ord Salvesen said : “ Their Lordships are unable to see how 
the provision of sec. 123 oftthc Transfer of Property Act can be reconciled with sec. 47 
of the Registration Act, except upon the view that, while registration is a neoessarjf 
sole mni ty in order to the enforcement of a gift of immovcabfc property , it does not suspend 
the gift until registration actually tak«* place. When the instrument of gift has been 
handed by the donor t(\ the donee and accepted by him, the former has done everything 
in his power to complete the donation and to make it effective. Registration does tiot 
depend upon his consent, but is the act of an officer appointed by law for the purpose. 

• Mode Of transfer— Moveables.- W ith regard to moveables the section allows 
two alternative modes of transfer : 


1. Registered deed signed by or on behalf of tl donor, or, 

2. Delivery of possession. 

Delivery of potion is the usual mode of transfer in a gift of goods (c). As m English 
L oral gift without delivery of possession would bo a promise without considera- 
tion ' It would transfer no property to the donee and would in fact be no gift at all. So 
when «.» Ttirantora of a Railway Company resolved to give a bonus to an employee and 
the aum had not been paid over by the District Paymaster the 

by a creditor of the employee as thegift was net compleUM-). " d ‘ mM * s s,n * ,y 


<») U2. v <- " r aio': 

Gavrishankar (1928) SO Boin L.tt. 

dissenting firpm .«** i /° 6 "> ij i 
(w> " 

(*> S 241 3 ** 



(<*) 


<*) 

(C) 

(d) 


<*> 


40(1 : Vrnkati Hnma v. Piilaii Hama, aupra ; 
Ahfuiram Sak/taram v. Taiwan 
(1025) 40 Bom. 388, 87 IX. 400, ( *•>> 
A B 210 F.B.. nvmullng Suhba lta*a 
v.* Venkat Subba (1024) 48 Bom. 435, HO 
IX. 477, ('24) A. B. 434. 

Kalvanamndaram PtUai Karufpa 

Mooppanar , tupm : Venkatiubba *f**mva» 
v Sulba Hama (1028) 52 Bom. 313. 10H 
l.(’. 307, <*2H) A. IX. Kfl. 

(1027) 50 Mad. 103, 54 LA. HO, 100 l.C. 1X>, 
(*27) A.1*C, 42. 

Jtameshwar Sarnia Singh v. Itit Sath Sotri 
(1923) «7 I-C. 4#1. ( 23) A.P. 165. 

Iron. V. small, a r (IMW l2 »• * *«.« 
Cochrane v. Moore (1800) lb »'• 

r , lwi> ; Daft v. Hard Indian Hltf <»■ OHH4) 
A AH 034 ; Satha Gulab v. ShaUfr (10“*) 
y l" I IV 500, 87 IX. 312* ( 24) A.B. 
8H. 
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S' 123 fa poaseadon no further delivery is required according to the English oases (/). These 
would no doubt Ife followed in India, for the same rule obtains in regard to immoveable 
property (g). In an Allahabad case (h) a husband made a fixed deposit of money in a 
Bank repayable to himself or his wife or survivor, and it was held that this involved no 
i delivery and was not therefore a gift to the wife. The Court referred to the general 
rule in India that a purchase by a husband in his wife's name is presumed to be benami 
and that the presumption of English law that it is an advancement does not apply (»). 
Mere entries in acoount books in favour of the wife would not be sufficient to oomplete a 
gift (J), But probably if the deposit receipt had been given to the wife that would have 
been proof of a gift. 

Actionable claims. — Before the amendment of sec. 130 by the insertion of thl 
words “whether with or without consideration/* it was held that actionable Aaims 
were not moveable property under this section and a gift of an actionable claim must 
be in writing under sec. 130 and need not be registered (k). But delivery was held to 
be a sufficient transfer in the case of a promissory note, bill of exohange or oheque pay* 
able to bearer. Government promissory notes were transferable by endorsement and 
unless so endorsed the gift was not complete (l)A The donee oould not retain the 
paper on which the note was 'inscribed as a chattel, for it oould not be separated from 
the debt (m). 

« Hindu law. — This section applies to Hindus. It applied to Hindus even before 
the amending Act 20 of 192? for it was made applicable to Hindus by the old seotion 
129 which expressly abrogated the Hindu rule (ft), The feotion was held to abrogate 
the rule of Hindu Law that delivery of possession is essential to the validity of a gift (o). 
Bv£ the decision of the Privy Council in Kali Das v. 1 Xanhya Lai (p) shows that there is 
no such rule. In Lallu Singh v. Our Narain (9) a gift by a Hindu lady of seven villages 
made by registered deed was held valid although she reserved to herself a life interest 
in three of them. As to gifts to an idol see note ‘Hindu Law’ under sec. 122. 


Mahomedan law. — Section 129 enacts that sec. 123 shall not affect any rule of 
Mahomedan Law. Under Mahomedan Law delivery of possession, either actual or 
constructive, is necessary to validate a gift (r). Under Shiah law delivery of aotual 
possession of the appropriated property to the mutwalli by or by the direction of the 
wakf is a condition precedent to a wakf having validity and effect. ^Che wakf may 


</) Winter v. Winter (1861) 4 L.T. 689 (barge 
given to donor'B servant who has pre- 
viously been in possession as a servant) j 
Kilpin v. Hatley (1892) 1 Q.B. 682 (furni- 
ture given by a father to his daughter in 
whose house it was). 

(g) Bai Kushal v. Lakhma Af ana (1888) 7 Bom. 

452. 

(h) Paul v. Nathaniel (1981) 29 All. L.J. 417, 

182 I.C. 578, (’81) A.A. 596. 

40 Oopeekrist v. Oangapersaud (1854) 6 M.I.A. 
58: Moulvie Sayyud Uehur Alt v. Met. 
Bebss UUaf Fatima (1869) 18 M.I.A. 
282; Bilae Kuntoar v. Deeraj Ranjit 
Singh (1915) All. 557, 42 I.A. 202, 
80 I.C. 299 ; Sura Lukehmiah v. Kothan ■ 
darama (1925) 48 Mad. 605, 52 I.A. 286, 
88 1.C. 827, (*25) A.PC. 181. 

(j) Chamber t v. Chambers (1941) Mad. 282 
(1940) 2 X.L.J. 968, 195 I.C. 507, (1941) 
A.M. 154. 

(*) Perumal Ammal v. Perumal Naicker (1921) 
44 Mad. 196, 202, 61 I.C. 461, (*21) A.M. 
187. 

{l)*Merb*i v. Permbai (1881) 5 Bom. 268; 

Khureedji v. Pestonji (1888) 12 Bom. 578. 
(m) Khursedji v. Peetonji, supra; .following 
Searle v. Law (1846) 15 8im. 96 : Be 
Richards^ ShilRto v. Eobeon (1885) 80 


Ch. D. 396; Re Hancock , Hancock v. 
Berry (1888) 57 L.J. (Ch.) 798, and dis- 
tinguishing Rummene v. Hare (1876) 1 
£x D 1Q9 

(«) Debt Saran v. Nandakd (1929) A.P. 591. 
( 0 ) LaUu Singh v. Our Narain (1923) 45 All. 
115, 68 I.C. 798, (’22) A.A. 467 F.B.; 
Phulchand v. Lakkhu (1903) 25 All. 358 ; 
Pahlwam Singh v. Ram Bharose (1906) 
27 All. 169; Madhab Roe v. Kashxbax 
(1910) 34 Bom. 287, 5 1.0. 599 ; Balbhadra 
v. Bhowani (1907) 84 Cal. 853 : Dhamodae 
v. Nietarini Daei (1887) 14 Cal. 446 ; Bax 
Rambai v. Bai Mani (1899) 23 Bom. 234 ; 
Nat&u v. Chand Datt (1902) 5 0.0. 89; 
Muhamnfad Abdul v. Jhonti Mahton (1917) 
41 1.0. 889; Debt Singh v. Banexdhar 
4 (1922) 66 1.C. 480, (’22) A. A. 44 ; Bhagwan 

Prasad v. Hari Singh (1925) 83 I.C. 41, 
(*26) A.MV 199 Hanoi Lai $»*<**' 
Kumar Pttrnendu Nath Tagor fl C.W.N. 
227. 

(p) (1884) 11 Ckl. 181, 11 LA. 818. 4 _ 

(t) (ISSSm 46 AU.116.88I.fi. 798, (*22) A.A. 467 

<r) See UaU.'i Mihomadu I»w, 10th W-. PJ- 
. 116 Md 116 Md the cm* of 

Mtt. HcStan Jon (1936) 16 Uh. 689, ( 33) 
A.L. 796. 
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appoint himself as mutwalli and in such a case the change in the oharaoter of possession 
amounts to delivery of possession, e.g,, by mutation of his name a i mutwallft (s). If 
that rule is complied with a gift of immoveable property is valid even though a deed be 
executed and the deed is not attested (l), or not registered ( 11 ). See notes under 
seo. 129. i 

Buddhist law. — The section abrogates the rule of Buddhist law that delivery of 
possession is essential to the validity of a gift (r). 


Extent* — The section does not apply to territories excluded from the operation 
of the Registration Act. See sec. 1. It has been extended to every cantonment in 
British India by seo. 287 of the Cantonments Act 2 of 1924. 


Gift of existing and future 
property. 


124* A gift comprising both existing 
and future property is void as to the latter. 


St* 

123*125 


There c ann ot be a gift of future property, for such a gift can only be a promise, and 
a promise not supported by consideration is invalid as a contract. Aooordingly the 
definition in sec. 122 is limited to dieting property (to). In a sale or mortgage there 
is consideration, and so an assignment of future property by way of sale or mortgage 
operates as a contract (xL and when the property comes into existence the contract 
becomes an assign ment undir the equity in Holroyd v. Marshall (y). But there is no scope^ 
for this equity when the transaction is invalid as a contract. 

But a deed of gift of existing property is not invalid as to that property beoause 
it also professes to include future property. Similarly an unregistered deed of gift of 
aotionable claims and of immoveable property was held to be valid as to the former 
but void as to the latter (z). 

. There cannot be a gift of future property either under Hindu or Mahomedan 
law. 

125. A gift of a thing to two or more donees, of whom 
one does not accept it, is void as to the 
Gift to several, of whom interest which he would have taken had 

one does not accept. , 1 

he accepted. 


This section, it is 
tenants in common. 


submitted, applies only when the gift is to two or more donee, a. 
The refusal of one will ndt prevent the gift taking effect as regards 


the share of the others. • 

it has been suggested that the section applies w»en the donees take as 
It has been gg down a ru i e contrary to the English rule :n 

joint tenant* wad that ? h h terms f tbe ge Ct j on indioate a severawjp 

Bumphreyv. Tayleur(a). »■"“£££; oonLn, for when the donee, take as joint 
and assume that the doneesteke noted (6) the presumption of English law 

S^ofVSKna^y thile that o f the Hindu law is in f^our of a tenancyin 

/> 24 > A a. 353 : Afo Thin Myaing v. 

to Syti AU Zamin v. Syti Akbar Alt Shan Maimg Oyi (1923) 1 Bang. *61. ™ *•<>. 

(1987) 8* IA. 168. 1(16, (’Z4) A..E. 13. 

«) Kttnm Ilahi Y. A6ar fMirOtn (1910) 38 g ee not* •• Subject-matter ” under e. 122. 

' JUL 212, 86 1.C.*W. , r „ 09( n a <* Hajah Sahib Vtrkhd v. Baboo Buiku (1869) 

" <£OA . . 

... r r ^JSSlut v V Sandimy - - H *-? . (rt) (I7f2) Amb. 13C. 

• ) 111 ib> 8ce “ 0t8 " u<mee "• a 1 d01 *- - 
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pr s». oommon. But when the terms of a Hindu gift clearly indicated that the gift was to 

f 125,126 be hold in joint t&iancy, the rule of survivorship was followed as a consequence of the 

nature of the gift and not of any peculiarity of English law (c). 

, 126 . The donor and donee may agree that on the 

happening of any specified event which does 
pended'or^revoked^ be Bue ' not depend on the will of the donor a gift 
shall be suspended dr revoked ; but a gift 
which the parties agree shall be .revocable wholly or in part, 
at the mere will of the donor, is void wholly or in part, as thg 
case may be. » 

A gift may also be revoked in any of the cases (save want 
or failure of consideration) in which, if it were a contract, it 
might be rescinded. 

Save as aforesaid, a gift cannot be revoked. 

Nothing contained in this section shalVbe deemed to affect 
*the rights of transferees for consideration without notice. 

Illustrations! « 

a 

(a) A gives a held to B, reserving to himself, with JB’s assefit, the right to take back 
the field in case B and his descendants die before A. B dies without descendants in A’s 
lifetime. A may take back the field. 

• 

(b) A gives a lakh of rupees to B, reserving to himself, with B ' s assent, the right to 
take back at pleasure Rs. 10,000 out of the lakh. The gift holds good as to Rs. 90,000, 
but is void as to Rs. 10,000 which continue to belong to A, 

A gift is a transfer of property and is therefore subject to the rules enacted in 
Chapter II of this Act. Thus if an absolute gift is made, subject to a conation restricting 
alienation the condition would be void (d). But a condition reserving the profits to the 
donor for life is not repugnant (e). A gift may be subject to a condition precedent under 

sec. 21, and there is no transfer and no gift unless and until the condition is fulfilled. 

• 

If the condition precedent is impossible or illegal or immoral the gift fails under 
sec. 25. This is exemplified by the illustrations to that section and also by the illustrations 
to secs. 126 and 127 of the Succession Act, 1925. So a gift by a father of an annuity to his 
daughter, if she lives apart from her husband, is void (/), but a gift to two sisters on 
condition of their living apart is valid (g). A gift to a husband and wife on condition of 
the donor having physical possession of the wife is invalid (h). Again gifts on conditions 
inciting to crime (*) or to corruption (j) are invalid 


ic) Nandi Singh v. Sita Bam (1889) 16 Gal. 
677, 682, 16 I.A. 44. 

(d) Be J)ugdale t DugddU v. Dugddle (1888) 88 
Ch. D. 176 ; Nabob Amiruddaula v. Nairn 
(1876) 6 Mad. H.C. 856 (Mohamedan 
Law); Anantha v. Nagamtdhu (1882) 
4 Mad. 200 (Hindu Law) ; Ali Hasan v. 
Dhirja (1882) 4 All. 518 ; Bhairo v. Par- 
mesh (1885) 7 All. 516 ; Moulm Muham- 
mdd Abdul v. Fatima Bibi (1886) 8 All. 39, 
12 I.A. 159 (Mohamedan Law) ; Muthu- 
kamara Cheap v. Anthony (191*) 88 Mad. 
867, 24 l.C. 120 (Hindu Law) ; Narayanan 
v. Kan^ftn jlg84) 7 Mad. 815 (Hindu 


Law — condition restraining partition), 
(e) laUu Singh v. Qur Narain ( 1923 ) 45 All- 
l 115, 88 X.O. 798, (’22) A.A. 487 F.B- . 

cf. Ma Shin v. Ma Thin Kyi (1984) 150 
X.C. 988, (’84) AJL 129. .. 

(/) In re Moore, Trafford v. Maconoeh* (l* 88 ) 
89 Ch. D. 118. , _ . ,„~ 

(9) Bidgway v, Woodhouee (1844) 7 BeM- 4“ V 
(A) Ghtmrn t. Bam Chandra Bao (1926) 47 hi ■ 
819, 88 1.0. 4119 (’26) AA. 487. - 

(<) Mitchell T. Reynold* (1712) 1 y 

• 189 ; Shreutebury v. Rope Set# (105»> 8 

J«r. (K.8;) 452, 458. _ v r . 1. 

(j) Byerton v. Browhhm (1868) 4 H.l. <*»• 
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WHEN GIFT MAY BE REVOKED. 


^ 8ub ^ e ? t to a condition subsequent under seo. 31 and then the gilt 

Ir^e^inUfi^dSr^rn * the donor if the condition is not fulfilled (*). Such conditions 
are exemplified ^ the ifiustrafaons to sec. 31 of this Act and seo. 134 of the Suocenuon 

Act, 19“°. A gift to a daughter with a condition that no other heir but her issue should 
take has been construed as a gift with a condition subsequent of <h-f«asan«e on tho 
ai ure o issue ving at t e time of her death (/). A curious ins tun re of such a condition 
was a ptttoa relation, by a man sentenced to transportation for life, of hia land on con, 
dition that the land should be given back if he returned to his village (m). A condition 
of residence in a gift of a house is a valid condition subsequent (n) ; but if the gift is absolute 
sue a condition is invalid and oannottbe enforced (o). A condition subsequent is intended 
to put an end to a gift. So if the condition subsequent is impossible or illegal or immoral, 
the condition is void under sec. 32 and the gift stands. So a gift to a mistress on condition 
of her continuing to live with the donor is a valid gift though tlw> condition 
is void (p). 


Revocation under the first paragraph of this section depends upon the ilonor and the 
donee at the time oi acceptance agreeing to a condition subsequent which puts an eml to 
the gift. The condition must bJ made at the time, for the donor cannot impose such a 
condition after the gift is absolute (</). The condition lo imposed must be one which is a 
valid condition subsequent and is not repugnant to the gift under secs. 10 and 11 of 
this Act. Rut even if is invalid as a condition limiting the interest transferred, it may 
be valid as a personal covenant binding on the immediate parties (r). See note 
14 Restraint against alienation in a gift*', under sec. 10. • 

• # 

Service Tenure B.^-Service tenures are closely analogous to gifts with on implied 
condition of revocation. All 'Service tenures aro rcsumable on a refusal to render the* 
services (a). Rut there is a distinction between the grant of a land burden with a 
condition of service and the grant of land as remuneration lor an office. The leading case 
on this distinction is Forbes v. Meer Mohamad Tuquee (f) where the Privy Council said ; — 


“ In every case the right to resume must depend in a great measure upon the nature 
of the particular tenure or the termB of the particular grant. . . . There is a clear 
distinction between the grant of an estate burden with a certain service, and the 
grant of an office the performance of whose duties is remunerated by the use of certain 

land^ Assuming it to be a grant of the former kind their Lordships do not 

dispute that it might have been so expressed as to make the continued performance 
of the service a condition to the continuance of the tenure. But, in such a case, 
either the continued performance of.the service would bo the whole motive to, and 
consideration for, the grant, or the instrument would, by express words, declare 
that the service ceasing, the tenurfc should determine. 1 * 


There is again a further distinction as to the services to be rendered, which may be 
either personal or public. _ • 


(k) Somashekarrao v. K . S. Mishra (1944) A.N. 

185. B 

(l) Bhoobun Mohini v. Hurrish Chunder (1879) 

4 Cal. 23, 6 l.A. *138. Seo ata> 
Shivtndar v. Janki Koer (1909) 30 Cal. 
311, 36 l.A. 1, 1 l.C. 126. » 

<m) Venkatarama v. <1922) 43 Mad. 

0 L.J. 340, Off l.C. 073, ( 23) A.M. 6«. 

(w) Ambika Charon v. Satitara ( 1915 ) 22 4 al. 
' X..J. 61, 30 I.C. 868 ; Bkvba \ . / earn 

Loll (1807) 24 Cftl. 646 ; cf. Sruih C hardra 
v. Kadambtni (1920) 44 Cai. L.J. 1*. 9/ 
l.C. 685, (’26) A.C. 1175. . 

<o) Rukminibai v. Laxm&ai (1920) 4* w itym. 
304, 56 l.C. 36. 


(«) Hum Sarttp v. Beta (1884) 6 All. 313, 11 I .A. 
44. 

<n ) Collector of Hafkaqiri v. V yankatrav (1872) 8 
Horn. H.C. (A.C.) 1 ; Ham Samp v. Bela, 
supra ; Hussain Khan v. Safari (1876) 
Mad. A.C. 356. 

( r ) Makund Prasad v. Hajrup Singh (1007) 4 
All. L.J. 708 ; Ma Yin Hu v. Ma Chit May 
(1929) 7 Hang. 306, 119 l.C. 737, ('20) 
A. 11. 226. 

(«) H arrogobind lUtha v. Hamrtdno (1879) 4 Cal. 
67 ; Ansar Ali v. Grey (1905) 2 Cad. L.J. 
# 403. 

ft) (1870) 14 W.R. 28, 32, 13 M.I.A. 438. 



758t 


THE TRANSFER OF PROPERTY ACT. 


S» 126 


v The classification therefore is as follows : — 

A. Grants q { land burdened with a oondition of service either (1) personal,, 
or (2) public. 

B. Grant* of land as remuneration for service. 

( Grants of class A (1) are resumable not only if the performance of service is refused 
but also if the services are no longer required (u). 

Grants of class A (2) are resumable if the performance of service is refused — but 
they are not resumable if the services are no longer required (v). 

Grants of class B are really grants of an office of which the remuneration is the land. 
When the office is terminated, the lands oan be resumed. If the office is hereditary the 
grantor oan determine the offioe and resume the land when the services are no longtr 
required (wf But if services are required and the office is hereditary, the grantor cannot 
resume the land and appoint another person to officiate (a). 


Revocable at pleasure — No gift. — A gift may be revocable by being subjeot to a 
oondition subsequent ; or it may be contingent so tha| there is no gift at all, unless a 
condition precedent is fulfilled, {tat the condition cannot depend upon the will of the 
donor, for a gift revocable at pleasure is no gift at all. The same principle applies in the 
law of contracts, for a promise to pay what the promisor pleases is no promise at 
all ty) ; and when a party to be bound by the declaration of l&s will annexes to such 
declaration a oondition that he vgU be bound when he wills it, he is not bound at all (s). 

Revocation by rescission.— As the donee rrf^y not p»£t by his wrong, a gift, 
, may be revoked for coercion, fraud, misrepresentation cj undue influence in the same 
way ae a contract may be rescinded. But if the donor does not revoke, he oannot 
transfer his right to sue for revocation (a). But in oase of the donor’s death, 
the cause of action survives to his legal representatives (6). This is the effect of the 
general law enacted in sec. 306 of the Indian Suooession Act 39 of 1925, and is also the 
law in England (c). 


Coercion as defined in sec. 15 of the Indian Contract Act is wider than in English law 
and need not proceed from the donee. It includes the committing or threatening to commit 
any act forbidden by the Indian Penal Code. The Madras High Court has bald that this 
includes a threat to commit suicide, and that a deed of release exeouted by a mother 
and son in consequence of the father's threat to commit suioide is voidable for 
coercion (d). 

Fraud of the donor or his agent makes a gift voidable. But where the donor by reason 
of such fraud signs a deed of gjfb believing it io be an instrument of a different kind, the 


<«) 


(p) 


Unidi Rajaha v. Pemmasamy (1859) 4 W.B. 
121. 7 M.I.A. 128; SanniyaH v. Salur 
• (1884) 7 Mad. 268 ; Mahadem v. Vikrama 
(1891) 14 Mad. 865 ; Radha Pershad v. 


755 F.B. 

JoyOshm Mookerjee v. GoUector of East 
Buffoon (1866) 1 W.B. 26, 10 M.I.A. 
16; Porbes v. Mm Mahomed Tuguee 
(1870) 14 W.B. 28, 82, 18 M.I.A. 438 ; 
Rajah NGmoruy v. The Government 
(1872) 18 W.B. 821 ; Raja Lalanund v. 
Thdkoor Munoorunjun (1874) 18 Beng. 
L.B. 124, LA. Sup. Vol. 181 ; Bhimapaiya 
f. Ramehandra (1898) 22 Bom. 422 ; 
Sri Raja Veneata Narasimha v. Sri 
Raja ^Sobhanadri (1906) 29 Mad. (2, 83 


(it?) Krishaji v. VUhalrav (1888) 12 Bom. 80; 

Bhimapaiya v. Ramehandra, supra . 

(x) Bhimapaiya v. Ramehandra, supra , at p. 426. 
00 Roberts v. Smith (1859) 4 H. A N. 815. 

(i) Secretary of State for India v. Arathoon 
(1882) 54Mad. 178, 179 (per Muthuswami 
Ayyer, J.). e 

(a) Baijnath Singh v. Mussammat Biraj (1928) 
2Pat. 52, 681.0. 883, (*22)A.P. 514. 

(5) * Ghumna v. Ram Chandra Rao (1925) 47 All. 
619, 621, 88 I.C. 411, (*25) AJL. 437. 
The decision to the fbntauy in Asiz-tm- 
nissa v. Suraj Husain (1984) All. M. 814, 
152 1.0. 146, ('84) A.A. 507 is, it is sub- 
mitted, unsound. * 

(«) Mleard v. S«B*Mf (188Z) 38 Ch. D. US, 1ST. 

C.A. ; Tyart y. AJ«OJ>‘l889) 61 L.T. 8 C A. 
(d) « fythamma (1018) 41 Mtd. SS, 
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I 

dead is a nullity and void 06 initio by the rule of non eM factum stated in Fooler v* 
Machinnon (e). Suoh a gift is void and need not be revoked (/). • 


Not only fraud but even innocent misrepresentation under see. 18 (3) of the Indian 
Contract Act is a ground for revoking a gift (g). ^ 

The most usual ground for revocation is undue influence, as defined in see. 18 of the 
Contract Act. The Court cannot prevent a man from making an improvident gift or 
disposing of his property in a way that no right-minded man would be disposed to do; 
and if he does so deliberately the Court oannot help him (A), for it is not the province of 
the Court to decide upon what terms a man may dispose of his property (•). But the 
improvidence of the deed may afford an argument that the donor did not intend it(j)» 
filb when an improvident gift is made to a person, who is in a position to dominate the will 
of the donor, the presumption is that the gift was obtained by undue influeno£ Instances 
of suoh undue influence are a gift by a child to a parent (k) ; a cestui quo tnud to a 
trustee (l), a religious inferior to a religious superior (m) ; a patient to a physician (n) or a 
client to a solicitor (o). In Wright v. Carter (p) Cozens Hardy, L.J., said he was inclined 
to that the only competent independent advioe that should be given to a man who 

proposes to make a gift to his solicitor was to tell hiusnot to do so. 

There is also a latge class of oases in which the presumption of undue influence is 
supported by the faot that the donors are pardanishin women (q). These women,)) ve 
in a certain degree of seclusion and the Courts have tl^refore thrown round them a cloak 
of protection. The donee must show that the transaction was a bona fide one and fully 
understood by her, and* that the* deed was explained to and understood by her (r). 
The test laid down *is that the disposition made must be substantially understood, and* 
must really be the mental act, as its execution is the physical act, of the person whft makes 

it (a). 


( 0 ) (1809) L.B, 4 C.P. 704. 

(/) Baijnath Singh v. Mussamat Biraj (1923) 2 
Pat. 52, 68 I.C. 383, (’22) A.P. 614. 

(g) Cf. Re Glubh , Bamfield v. Rogers (1900) 1 th. 

<*) PhOlipB t. MvUingt (1871) 7 Ch. App. 244. 
(i) Dutton v. Thompson (1883) 23 Ch. D. 278 
' C.Afft Janies v. Coachman (1885) 29 Ch. 

(i) DtSofPV. Thompson , supra; Ball v. Ball 

M JSFJSmuSftSSh 7 Beav. 051 ; Lot- 
1 } thmi Dou v. Roop Laul (1007)30 MtllM 
F.B. ; Lancashire Loans Ltd. v. Blaac 

<11 < 1754) 2 V». Sen. 54>. 

* (,) BV HM 2* v! Hack (1804) 9vcs. 292 ; 

v Noble (1881) 30 Beav. 34 ; Phul t hand 
v LMhu (1803) 25 All. 358 ; Paphunath 
v. Varjivandae (1908) 3 ° 

Valid Khan v. Ewaz All Khan 
18Cal. 646. 18 I.A. 144 (both cases of 
a gift by a woman to a managing agent). 

(-) W < 

Skinner (1887) Sfl Oh. D. H5 (a D w Vir ^° v a 
lftdv superior of a convent), Motley r. 
£ouflftlum(1893) 1 Oh. 738 (a fecblc^ nlcfl- 

• Hf ( “ 

&£ 549(gStto7fa.nlly priest to provide 

<-! aMdssa-sK-sf: 

(•) 



Itanium and llitr-Bvmu (1902) 1 Ch. 786. * 

769 C.A. ; Raja Papamma v. Sitaramayya 
(1895) 5 Mad. L.J. 233. 

( V \ (iu03) 1 Ch. 27, 62 C.A., followed In Kaminee 
KF Basse v. Krishna Chandra (1912) 39 Cal. 
933, 16 l.C. 110. 

(a) Soondur Koomaree v. Kishoree Lai (1867) 
w 6 W.tt. 246; Ram Pershad v. Rome 
Phoolputtee (1&»7) 7 W K. 98 i^ookyaboye 
v. Latehmi (1870) 13 W.R. 3 P.C. ; Qeresh 
Chunder v. Mussamat Bhuggobutty (1870) 

13 M.I.A. 419: Delroos Banoo v. Btmab 
Si/vd A sour (1875) 23 W.R. 453: Ashgar 
AH v. Delroos (1878) 8 Cal. 824 P.C. ; 

T. Sioithri v. M. Vasudemn (1881) 8 Mad. 
215; Mahomed Bukth v. Hosseini Bibi 
(1888) 15 Cal. 684, 15 l.A. 81 \ Ma/nam 
Bibi\. Satina (1892) 14 All. 8 ; Deo Knot 
v. Man Knar (1895) 17 All. 1, 21 LA. 148 : 
Khas Mehal v. Administrator General of 
Bengal (1900) 5 Cal. W.R. 605; #<»»£** 
Bases v. Krishna Chandra , supra ; Kali 
Bakhsh v. Ram Oopal (lOU) 36 All. 81, 41 
I A. 23. 21 l.C. 985 ; Kamawati v. Dipbijai 
Singh (192JJ43 All. 625, 48 8W, 64 

IC; 659, r22) A. PC. 14; RuhuUa v. 
IlattanaUi (1928) 32 Cal.vt.X. 929, 110 
LC. 280. (’28) A. PC. 803. • 

fr\ T ae oordeen Tewarry Nawab Sped Af 4 
<f) mstZnKhan <1874) 21 W.R, 34^1 LA* 
192 ; Shambati Koeri v. Joyo JWW (1902) 
29 Cal. 749, 29 LA. 127 ; «a Had Husain 
; WarirAli Khan QwTuJJL 455, 
39 l.A. 156, 16 LC. 197. 

(i) Faridunissa v. MukMar JLAhmuT(1925) 47 
* ' * AU. 703, 62 l.A. 342. 89 I.C. 649. ( 25) 

, A. PC. 204 ; Tara KumaH v . Chandra 

Mauleshtear (1931) 54 OsL LA. 4tt, 
58 l.A. 450, 134 1$. 1076, ('») AJPC. 80S. 
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But not only in the case of a pardanishin woman but in all oases where there is a pre- 
sumption of undue influence the donee may rebut the presumption by evidence that the 
donor exercised a free and independent will (t) after a fair understanding of the whole 
matter (it) ; and the Court will consider whether the transaction was a righteous one, and 
whether the intention to make the gift originated with the donor (v), and whether the 
donor had the benefit of independent advice (u>). 


In some cases the absenoe of a power of revocation in the deed is a circumstance 
which indicates undue influence, but it is not conclusive (x). 

The period of limitation for the revocation of a gift on the ground of coercion, fraud, 
misrepresentation or undue influence is under Artiole 91 three years from the time when 
the facts entitling the plaintiff to revoke became known to him (y). In English law the 
right to revSke may be lost by laches and delay, but in India the right will not be lost by 
mere delay, for the donor is entitled to a period of limitation allowed by the statute. But 
the right to revoke will be lost if the donor ratifies the gift or by his conduct shows that 
he has eleoted to abandon his right to revoke (z) 

# 

Mistake. — Sec. 36 of the Specific Relief Act appears to assume that a contract may 
be rescinded for mistake and this assumption is by sec. 126 extended to gifts. But sec. 36 
of the Specifio Relief Act is scarcely intelligible (a) ; for a contract* is not voidable because 
of the mistake of one party, and if both parties are under a mistake as to an essential 
matter, the contract is void anc^does not require rescission. If both parties are under 
a mistake as to a matter that is not essential the rem^ly is not rescission but rectification. 
However, it is clear a gift cannot be revoked on account of the mistake of the donor alone. 

* So in a Madras case (b) the Collector was not allowed tS revoke a grant made under 
a mistake as to the effect of certain departmental orders. But a mutual mistake will 
justify cancellation, as when a husband made and the wife accepted a gift in ignorance of # 
the fact that it would be subject to a covenant in the marriage settlement (c). 


Other instances of unilateral mistakes that do not avoid a gift are a gift under the 
mistaken impression that the gift was necessary for the maintenance of the donee's sons (d ) , 
or a gift under the mistaken belief that the donee was competent to perform the funeral 
ceremonies of the donor (e). But in both these oases the gift would be revoQgble if made 
on a condition. A similar question arises in the case of gifts by will where a bequest 
iB made to a person to whom a particular description is applied. If the gift is to the 
individual as persona designate, the mistake in description does not invalidate the 


(0 


(*) 


<«> 

(") 


Huguenin v. Baseley (1807) 14 Ves. 273 ; 
Qanga Bakah v. Jag at Bahadur (1895) 
23 Cal. 15, 22 I.A. 158 ; Kali Bakah Sing 
v. Ram Qopal Singh (1914)*36 All. 81, 41 
LA. 23, 21 I.C. 985 ; Kaminee Dasee v. 
Krishna Chandra (1912) 39 Cal. 933, 16 
^ I.C. 110 ; Phul Chand v. Ldkku (1903) 25 
* All. 358 ; Fairdunnisa v. Muhtar Ahmad 
(1925) 47 All. 703, 52 I.A. 342, 89 1.C. 649, 
(’25) A.PC. 204; Mat. Barkatunnissa v. 
bebi Bakah (1927) 25 All. L.J. 814, 101 
I.C. 29. <*27) A.PC. #4. 

SunitabcUa Debt v. Dhara Sundari (1919) 
47 Gal. 175, 46 I.A. 272, 53 I.C. 131 ; 
Wright v. Vander plank (1850) 8 DeG. M. 
A G. 133 C.A. 

Mahomed Bakah v. Hoaaeini Bibt (1888) 15 
Cal. 684, 15 1.A. 81. 

Powell v. PoweU (1900) 1 Ch. 243 ; Wright 
v. Carter (1903) 1 Ch. 27 C.A. ; Mahomed 

r :ah v. Hoaaeini Bibi (1888) 15 Cal. 684, 
LAr 81 ; Kali Bakah v. Ram Qopal 
(1914) 86 All. 81, 41 LA. 23, 21 I.C. 985 ; 
Mariam Bibi v. Ibrahim (1918) 29 Cal. 
L.J. 306,48 I.C. 501 F.B. 


(#) Hall v. Hall (1878) 8 Ch. App. 430 ; Kaminee 
Dasee v. Krishna Chandra , supra, at 
p. 951 ; Raja Ram v. Khandu (1912) 1% 
Bom. L.R. 340, 15 I.C. 529. 

(y) Hasan Ali v. Naso (1889) 11 AU. 456; 
Rani Janki Kunwar v. Ajit Singh (1888) 
15 Cal. 58, 14 1.A. 148. 

( 2 ) Savery v. King (1856) 5 H.L. Cas. 627 ; 
Wright v. Vanderplank (1856) 8 DeG. M. 
& G. 13AC.A. ; Mitchell v. Homfray (1881) 

8 Q.B.D. 587 C.A. ; Lakshmi Doss v. 
Roop haul (1907) 30 Mad. 109: Seetha- 
rama v. Bayatma (1894) 17 Mka. 275. 

(a) ' See Pollock & Mulla's Contract Act, 6th Ed., 
p. 830. # 

(5) Collector of Salem ▼. Rangappa (1889) 12 
Mad. 404. 

(c) Ellis v. Ellis (1909) 20 T.Ldl. 166. 

(d) Sreemutty Pubitra v, Qamoodur (1871) 24. 

W.R. 397. 

(e) tAbhachari v. Mamchandrayya (1864) 1 Ma*i. 

♦ H.C. 393. 
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{/) 5 but otherwise if the gift is on condition of that description being fulfilled or if 
the intention was that the person named should take only in tnat character (g). In 
Wilkinson v. Joughin ( h ) the testator left his property to his wife Adelaide for life, and 
remainder to his step-daughter Sarah Ward. But Adelaide was not his wife, for she bad 
oonoealed the fact that her former husband was alive, and for the same reason Sanah 
Ward was not his step-daughter. The wife’s fraud invalidated the gift to her, but the 
gift to Sarah Ward was effective in spite of the testator's mistake in describing her as 
his step-daughter. 


NO revocation aliunde. — A gift may be revooable on a condition subsequent 
not depending upon the will of the donor ; or it may be revocable on grounds which would 
jiytify rescission in the case of a contract. But it cannot be revoked for any other reason, 
for as already explained a gift revocable at pleasure is no gift at all. In licJuyri Lai Ghost 
v. Sindhubala Dasi (i) the Calcutta High Court said that the third paragraph in this 
section — “Save as aforesaid a gift cannot be revoked" — was a legislative recognition 
of the doctrine enunciated by Lord Nottingham in Villers v. Benmanl (j) : — 

“ If a man will improvidently bind himself up by a voluntary deed, and not 
reserve a liberty to himself by a power of revocation, this Court will not loose the 
fetters he hath put upon himself, but he must^ie down under his own folly : for 
if you would Believe in such a case, you must consequently establish this ^ 
proposition, viz.^hat a man can make no voluntary disposition of his estate^but 
by his will only, which would be absurd." 

The Calcutta High Court in t|je case last cited decided that the heir of the donor 
of an occupancy holding could not revoke the gift on the ground that the holding was not 
transferable, Agaiif in Be Anfaji Keshav Tambe (k) it was held that Government could* 
not by proclamation in 1851 withdraw rights to trees, which had been granted by a 
proclamation of 1824. And in Iiajaram v. Ganesh ( l ) it was held that after a gift of a 
vritti was complete, the donor could not revoke it by his will. , 

Incomplete gift.— The rule that a gift cannot be revoked except on the grounds u 
mentioned in sec. 126 does not apply to an incomplete gift. An incomplete gift can be 
revoked at any time (m). The Rangoon High Court has held that when a donee is in 
possession under a gift incomplete for want of a registered deed, the donor may be estopped 
from denying the donee’s title (n). Under the recent decisions of the Privy Council the 
gift is effective but cannot be enforced until the deed is registered (o). 


(/) Sehlou ▼. Stiebel (1833) 6 Sim. 1 (flsnw 
described as wife); Hill v. Crook (1K<3) 
L.E. 6 H.L. 265 (to my daughter Mary wire 
of the said John Crook but they were nut 
. legally married); Monemotha Day ». 

Onanthnanth, Bourke 180 (two bow • des- 
cribed as adopted sons— living with testa- 
tor but not adopted) ; Nidhooman* Bebya 

v. Saroda (1876) 26 W. K. rhund/r 

Birenmr Afukern v. Ardha Chundtr 
U862M 0 Cal. 452, 10 I.A. 10! 
by to boy independent of adoption) , 
c..f ,!>*•«•*>/*«• v Ruhhamnud (1001) 24 Mad. 



adoption WU iuwuuw*/ , , T r« 

• £&»* 

22 find* 388, 26 I~A. 83 (donee described 
as aumsa son but testator knew he wm 

^)*?2 P ^d‘°SU t</U if 


adopted by widow) ; Surendro Knhub 
Roy v. Doorga Soondery (1802) 10 Cal. 
513, 19 l.A. 108 (in character of adopted 
non* and ShcbalU) ; Karamti Madhouji v. 
Knrmnda * (1806) 20 Bom. 718, on app ; 
23 B«m. 271 P.C. (direction to adopt and 
Itequest to adopted son); MH. Lali v. 
Murli Dhar (1006) 28 All. 488, 88 I.A. 07; 
Chokkammal v. Mumgathal (1802) 2 Mad. 
L. J. 240. a 

(h) M866) L. H. 2 £q. 310, 

<i (1018) 45 Cal. 434, 488, 41 I.C. 878; Lwm 
{ ) K Moit v. Mah Nytin May (1083) 140 1.4 

1113, (’33) A.B. 418. ^ 

(j) (1682) 1 VsnAoo. Bee slso 'SUtisrv, Bum* 

ley Corporation (1888) 60 I».T. 636. 

(k) (1894) 18 Bom. 670. , 

(|{ (1800) 23 Bom. 181, 184. ... 

(m) Standing v. Bowring (1886) 81 Ch. D. 2 ni, 

200 C.A. 

(n) Jfs4 


(o) JCsIj 


^SSmSf(1027) 60 Mad. 108, 64 £7 

tubba Shrinivai v. Ato Asms (1888) 62 
Bom. 318, WA I.« 867, (’28) ^.FC. 86. * 
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gl' A cheque is an order to the donor's bankers which is revoked by the donor's death ; 

121 127 ^ut ft ft not revoked Vfy the donor's death if it was presented In the donor's lifetime and 

9 funds were approbated by the bankers to meet it (p). 

Bona fide purchaser. — The right of revocation, like the right of rescission in a 
contract, cannot be exercised against a bona fide purchaser for value without notioe so as 
to prejudice rights honestly acquired in the belief that the apparent ownership was the 
real ownership (q). But it may be enforced against a volunteer or an innooent person 
olaiming under the donee (r). 


127 . Where a gift is in the form of a single transfer 
n to the same person of several things of 

““ oa,gll l‘ which one is, and the others are not, 

burdened by an obligation, the donee can take nothing by 
the gift unless he accepts it fully. 


Where a gift is in the form of twc or more separate and 
independent transfers to the same person of several things, 
the donee is at liberty to accept one of them and refuse the 
* others, although the former may be benefici&l and the latter 
onerous. ■ 


A donee not competent to contract; and accepting 
property burdened by any obligation is 
quauSd'persoiL^ d,B ‘ not bound by his acceptance. But if 
after becoming competent to contract 
and being aware of the obligation, he retains the property 
given, he becomes so bound. 


Illustrations . 

m 

(a) A has shares in X, a prosperous joint-stock company, and also shares in Y, a 
joint-stock company in difficulties. Heavy calls are expected in respeot of the shares 
in Y. A gives B all his shares in joint-stock companies. B refuses to accept the shares 
in Y. He cannot take the shares in X. 


(b) A having a lease for a term of years of a house at a rent whioh he and .his 
representatives are bound to pay during the term, and whioh is more than the house can 
be let for, gives to B the lease, and also, as a separate and independent transaction, a 
sum «f money. B refuses to accept the lease. He does not by his refusal forfeit the 
money. 


The first paragraph^ this section corresponds to S6c.*122 of the Indian Succes- 
sion Act, 1025, whioh refers to gifts by will. The first illustration is adapted from the 
► case of Moffett v. Bates (s). The second paragraph corresponds to sec. 123 of the Indian 
Succession Act, 1925, and the second illustration is taken fr ojn (he case of 
Warren v. RvdaU, Ex parte Godfrey (t). In the first case there is one gift of sareral 
properties and (he donee must take all or none. In the seoond oase there are separate 


<*) 

«r> 


Ta 19 v. €*UHead (1854) Kay 658*. Re 
Swinburne Sutton v. Featherley (1826) Oh. 
88, overruling Bromley v. Brunttm (4868) 
L.E. 6 EqT275. 

Trevelyan v. W^ite ^(1839) 1 Beav. 588; 


Ali MiU v. Uttr AH VMtit (1088) 175 I.C; 

CufurnL vflwjSteya’sOT) 14 Vei. 278, 
(1857) 8 8m. ft G. 468. 

(I860) 1 John ft H. 1. 


I 
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gifts to the same donee and he may accept those that are beneficial and reject those that 
are onerous.*. The gifts may be distinct although they are included in the same 
words of gift, and it is a question of the intention of the donor whether they are to be 
taken together or not (u). 

s 

The rule as to onerous gifts in the first paragraph is analogous to the rule of election 
under sec. 35. Under that section if an instrument confers a benefit and at the same 
time purports to deprive the beneficiary of other property, the benefioiary cannot take 
the benefit without surrendering the property, for it is said that he must either take 
under the instrument or against it (d). 

^ A minor though not competent to oontraot may be a donee, but on attaining majority 
he bn.* the right to repudiate the gift. If he retains the property after attaining majority, 
he is estopped from repudiating. The principle is the same as that applied in the case 
of minor partners by sec. 248 of the Contract Act, now replaced by sec. 30 of the Indian 
Partnership Act, 1932. In the case of a partnership the estoppel arises from omission to 
repudiate within a reasonable time. In the case of a gift the estoppel arise* from the 
retention of the property, and no doubt a reasonable yme would be allowed for repudia- 
tion. Similarly when ft minor has been made a shareholder in a joint-stook company be 
cannot repudiate his lJolding in the company, if he has drawn dividends after attain ng 
majority ( w ). But durfog minority the gift is complete, so that if the donee dies xi minor 

his heir takes (x). a 

128. Subject to tAe provisions of section 127, where 
* a gift consists of the donor’s whole property,* 
universal donee. the donee is personally liable for all the 

debts due by and liabilities of the donor at the time of the gift 
to the extent of the property comprised therein. 

Am.nHment —The words “ and liabilities of” were inserted by the Amending AohW 
«f iTSU Cotototo* ib.t U» 

ssrsrss trZ'zr ur- 

liabilities. , . 

Universal done..— A ato™~l •*»" » 

■— ,h * “* l ~”~ “ 

nscetic. 

A gift Of the whole of *. S— to — — * “ 

l.nrl as a fraudulent transfer under sec. 53. 

_ . faa . M --d refl ts on the same principle as the nm 
But this section is exclusive of res ^ ^ ^ donee accepting 

paragraph of seo. 121-Qui sens* ftnd other liability. of the donor. ^ 

the whole property becomes habl ® h wh ole of her estate in favour of the next 

t '• - Conio/i Ltd, (1888) 68 I*. T. 

Wabond (1888) 22 Ch. D. 573. _ , jv’ortA WuUrn Mte*! Oc. t. id’Mieted 


QidkrU v. 2 b C T ' H.‘ I’m : 

(18801 »1 Ch.P.^fc , m 2 

I a 8?5 foUowlnB *S«\ 
S^OSTOl b ^ APP »°2; * *«— 


(1861) 20 LJ. ■*. *»., . 

AuSramaata AW* v. Mike U Mmi ( 18 » 7 ) 
20 Mmd. 147. 

Sarbadatei v. Mated* Sarmpan (1881) 8 
Bom. 99. # • • 
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favour of B and subject to the payment of the amount due thereunder made a gift of 
his entire property in*favour of C. It was held that C oould not retain the benefit, at 
the same time repudiate the burden (z). In another case a reversioner in whose favour 
a Hindu female taking a woman’s interest relinquished the property was held liable for 
hqr debts ( a ). 

When a universal donee Bued to redeem a mortgagee of the donor, the mortgagee 
was allowed to tack a simple contract debt of the donor on to,the mortgage debt (b). The 
position of the universal legatee and the universal donee is practically the same. In 
the case of a universal donee, it was necessary to provide for his liability under sec. 128, 
as otherwise, in case of personal liabilities, the donor being still alive, the donee would 
escape such liabilities (c). 

Subject to the provisions Of sec. 127. — If the universal donee were a minor, he 
would be under no liability unless he retained the property after attaining majority. 

If any portion of the donor’s property, whether moveable or immoveable, is excluded 
from the gift, the donee is not a universal donee and the creditor is not entitled to the 
benefit of this section (d). But in a case in which a lift interest in part of the property 
was reserved to the donor, the doifae was held to be a universal donee (e). So also where 
the part retained by a donor is insignificant and is for his own maintenance, the donee is 
. nevertheless a universal donee (/). * 

• 

129 . Nothing in Unis Chapter relates to gifts of moveable 
property made irf c< 

Saving of donations mortis ? J “ 

' cauta and Muhammadan or Shall be deemed 

Muhammadan law. 


mtefnplation of death, 

•to affect any rule of 
* * * * * 


Amendment. — Before the Amending Act 20 of 1929 the second olause of the 
section was “ or shall be deemed to affect any rule of Mahomedan law, or, save as provided 
by sec. 123, any rule of Hindu or Buddhist law.” 

< The reference to Buddhist law has been omitted as it was considered that the chapter 
was consistent with Buddhist law. In a case decided before the amendment it was held 
that the reference to sec. 123 had the effect of abrogating the rule of Bucfthist law if 
there was one, that delivery of possession is essential to the validity of a gift (g). 

Nothing in this chapter applies to Mahomedan gifts (A). 

» 

Section 123 was extended to the Pegu District in Burma but sec. 129 was not 
extended. The Privy Council held that the ‘omission to extend sec. 129 had not the 
effect of making sec. 123 operate to abrogate any rule of Mahomedan law. See. 123 
required Mahomedan gifts of immoveable property in the Pegu District to be effeoted 
by deed registered and attested, and it superimposed this requirement on the existing 
Mahomedan law requiring delivery of possession. Therefore in the Pegu .District a Maho- 
medan gift of immoveable property must be effeoted botl^by registered deed and by 
delivery of possession (if. The question was fully considered by the Full Benoh of the 


(s) Bam Samp v. Shiv Dayal (1940) 190 I.C. 
468, (1940) A.L. 285. 

(а) Sudhamoyee v. Bhujendra Nath (1937) A.C. 

226. 

(б) Bagho Qovind v. Batoawt (1888) 7 Bom. 101. 
<c) Sahu Jali v. Bahai Singh (1945) A.A. 483. 
\a) Shyam Behari Mai v. Maha Prasad (1980) 

fc A1UL.J. 99, 123 1.0. 824 (’80) AJL 
180; Anrudh Kumar v. Lachmi Chand 
(1928) 60 All. 818, 116 I.C. 114, (*281 A.A. 
600 ; Brij Baj Kuar v. Bam Dayal a 931) 
7 Luck. 411, J85 I.C. 369, (*32) A. O. 40. 


(e) . Shahtad Singh v. Madam Gopal (1983) 140 
f IJD. 120, (*88) A.A. 146. 

(/) Bapurao v. Bulakidas (1944) A.N. 226. 

(g) Ma Thin Myaing v. Maung Gy* (1828) 1 
Bang. 861, 76 I.C. 166, (’24) A. B. 13; 
U Pandawun v. U Sandima (1924) 2 
Bang. 181, 83 I.C. 667, «*24) A. B. 809. 
(A) MusaMiya v. Radar Buz (1928) 62 Bom.' 
316, 321, 66 LA. 171, 109 I.C. 81, (’28) A. 
• PC. 108. v 

(id Ma Mi v. Hollander Ammal (1927) 5 Bang. 
7, 54 I.A. 28, 100 I.C. 82, (*27) A.PC. 22. 
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Rangoon High Court and the Court came to the conclusion that in places where the rules 
of the Mahomedan Law are not applicable to gifts as between MiAiomedans as law 
by legislative enactment, such as the Civil Courts Act or the Burma Laws Aot, there 
is no provision in the Transfer of Property Act which can be affected by any rule of 
the Mahomedan Law. In such cases a deed of gift by a Mahomedan to a Mahomedan 
must be effected in the manner prescribed by sec. 123 (j). But it would be otherwise if 
the question arises in a Court of a place where the Burma Laws Act section 13(2) applies. 
e.p., Rangoon (fc). 

(j) Ma Asha v. If. K. Haidar (1936) 14 Rau «. ik) Huhmat ltihi v. Man /*o Kin (1D3M 14 
438, 164 l.C. 984, (1936) A.H. 430 (F.i.) Kang. 485. 


S. 129 
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* CHAPTER VIII. 

Of Transfers of Actionable Claims. 

#.B0 130. (i) The transfer of an actionable claim whether 

with or without consideration shall be effected 
of acUo “ We only by the execution of an instrument 
in writing signed by the transferor or his 
duly authorised agent, * * * shall be complete and effec- 

tual upon the execution of such instrument, and therrtipon 
all tfie rights and remedies of the transferor, whether by way 
of damages or otherwise, shall vest in the transferee, whether 
such notice of the transfer as is hereinafter provided be given 
or not : * 

Provided that every dealing with the debt or other action- 
able claim by the debtor or other person from or against 
* whom the transferor would, but for such instrument of transfer 
as aforesaid, have been entitled to, recover or enforce such debt 
or other actionable claim, shall (save where the debtor or other 
person is a party to the transfer or has received express notice 

thereof as hereinafter provided) be valid as against such transfer . 

• 

(2) The transferee of an actionable claim may, upon 
the execution of such instrument of transfer as aforesaid, 
sue or institute proceedings for the same in his own name 
without obtaining the transferor’s consent to such suit or 
proceedings, and without making him a party thereto. 

Exception. — Nothing in this section applies to the transfer 
of a marine or fire policy of insurance or affects the provisions . 
of section 38 of the Insurance Act, 1938. 

9 Illustrations . 

(i) A owes money to B, who transfers the debt to C . B then demands the debt 
from A, who, not having received notioe of the transfer, as prescribed in section 131* 
pays B. The payment is valid, and C cannot sue A for the debt. 

(ii) A effects a policy on his own life with an insurance Company and assigns it 

to a Bank for secunng the payment of an existing or^futufe debt. If A dies, the Bank 
is'entitled to receive the amount of the policy and to sue on it without the concurrence 
of A*b executor, subject to the proviso in sub -section (1) of section 130 and to the 
provisions of seotio^^32. 9 • 

Amendment.— Section 130 when first enacted was a definition of actionable claims. 
Thtf definition was : — # 9 

“ A olaim which the Civil Courts recognise as affording grounds for relief is action able 
whether a suit for its enforcement is qp fs not aotual$ pending or likely to become 
necessary.” # 
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The transfer of an actionable claim was the subject of the former sec. 131* That 
section was • * 

“ No transfer of any debt or any beneficial interest in moveable property shall have 
any operation against the debtor or against the person in whom the property is 
vested, until express notico of the transfer is given to him* unless he is a party to 9 
or otherwise aware of such transfer ; and every dealing by such debtor or person, 
not being a party to or otherwise aware of, and not having received express notice 
of, a transfer, with the debt or property shall be valid as against suoh transfer. 


1 [frustration. 

t A owes money to B , who transfers the debt to C. B then demands the debt from 
%A t who, having no notice of tho transfer, pays B. The payment is valid, and 
O oannot sue A for the debt." 

The Chapter was remodelled and the sections were altered and rearranged by Act 
2 of 1900. The definition of actionable claim was transferred to sec. 3 and aoo. 131 
became seo. 130. That section was si^stantially the same as the present one. The words 
“ notwithstanding anything contained in sec. 123 " were yiserted by Act 38 of 1925 in 
consequence of representation made by Insurance Companies that it was a hardship that 
a gift of a life policy could only be made by a registered instrument under seo. 123. 
These words have been omitted by Act 20 of 1929 in view of the insertion of the words, 
“ whether with or without consideration. ’ * e 

Actionable Claims.— W English /aw moveable property was said to be either in 
possession and enjoymeift and therefore a chose in possession ; or out of possession, but 
realizable by action, and therefore a chose in action. A chose in action is in English lawa 
term used to describe all personal rights of property which can only bo claimed or enforcel 
by*aotion and not by physical possession. In Colonial Bank v. Whnney (I) the Court 
pointed out that the term was used in different ways to include not only the ng 
obtain something not in possession or enjoyment but also certain classes o moorporoa 
personal property. It is also used to denote a document evidencing a right or tltta. 
Accordingly choses in action included debts, benefits ol contract, damages ,or 
of contract or tmt, also stock, shares and debentures and oven such incorporeal right 
as patents, copyrights and trademarks. 

The former definition of actionable claims was a good working definition 
English term choses in action in tho widest, acceptation nt the term but it 

’ difficulties. „ 

' Tn the first place although there were many confiictingalociHionHas towhetbera 

mortgage debt was immoveable or moveable property, it was Bonera»> ■ of 
transfer of a mortgage debt was an assignment of an actionable claim (m) » »pReof 

*• P.W-M dsJS* lad*™. .. W-M- 

Chuckerbutty (n). Now under the repealed • * * - . # fche alignment, so 

could not recover from the debtlbr more than what he had l P# d fogjhe - 


ram Bank *. 

1 SK m LC. #89, (■«> A.c. 

K&iiJMK 2SSJRS& >' «• 


,ffl a » io, »jd. i 


s.m 


• • 
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said that if a mortgage debt could be assigned as an actionable claim the provisions of 
secs. 54 and 59 which require a transfer of immoveable property by sale or mortgage to be 
by registered instrument would be defeated, for the assignment of the actionable claim 
would by virtue of sec. 8 draw the security after it. Again sec. 132 would give the 
mortgagor the right to set up against the mortgagee’s transferee an equity of which he 
may have had no notice. In English law although a mortgage debt is a chose in 
action yet it is well settled that the assignee of a mortgage debt is in a much stronger 
position than the assignee of an unsecured debt. Stirling, L. J., in his judgment in 
Taylor v. London ds County Banking Co. (p) said : — 

v 

“Although a mortgage debt is a chose in aotion, yet, where the subject of tlje 
security is land, the mortgagee is treated as having an ‘ interest in lan<L’ and 
priorities are governed by the rules applicable to interests in land, and not by the 
rules which apply to interests in personalty.” 


The reason is thus stated by Sir Williams Grant in Jones v. Gibbons (q ) — “ A 
mortgage consists partly of the estate in the land, partly of the debt. So far 
as it conveys the estate, the assignment is Absolute and complete the moment? it 
is made according to the forms of law. Undoubtedly it is not necessary to give 
notice to the mortgagor, that the mortgage has bee^ assigned, in order to make 
it valid and effectual. The estate being absolute at kw, the debtor has no means 
of redeeming it but by paying the money. Therefore he, who has the estate, 
has in effect the deb#; as the estate can never be taken from him except by 
payment of the debt.” » « # 

But under the old sec. 131 there was no transfer of the mortgage debt until express 
notice of the transfer had been given to the mortgagor. This also was inconsistent with 
the transfer being a transfer of an interest in land. ^ 

Again the old definition was wide enough to include a mere right of suit. Thus the 
following were held to be actionable claims : the right of a minor on attaining majority 
to set aside a lease of his share of the family property (r) ; the right to obtain by partition 
a plot of land (*); and the right of a usufructuary mortgagee, who had not been 
given possession to sue for the mortgage money ((). 


Lastly the section had to be construed as limited to cases where the cause of action 
had accrued before the assignment («). This was to escape from the old sec. 135 under 
which the purchaser of an actionable tflaim was discharged by payment not of the # 
amount of the claim but of the price he had paid and the expenses of the 

sale. • 

% 

All these difficulties nave been removed by the amended definition. Debts secured 
by a mortgage of immoveable property or by a pledge of moveable property are excluded 
from the definition. These are now transfers not of claims to property but of the pro- 
perty itself. All claims under contract are excluded except claims to the payment of 
a liquidated sum of t money, or debt, or price. That a right to sue for damages is not tm 
actionable claim is also stressed by the amendment made in sec. 6 (e) to the effect that 
a mere right to sue cannot be transferred (v). « On the other hand the definition has been 
extended so as to include such equitable choses iff action as debts jor beneficial interests 
in moveable property whether existent, accruing, conditional or contingent. • 


(p) (1901) 2 Ch. 231, 254. 

(tff (1804) 9 Yes. 407, 410. 

(r) RajonikatUh v. Hari Mohan (1886) 12 Cal. 

<«) Rudra Perjpshv. Krishna (1890) 14 Cal. 241. 


(0 Rani v. Ajudhia Prasad (1 894) 16 All. 315. 
( u ) Shib Lai v. Astnai UUah (1896) IS AU- Jto 
F.B.; ArunacheUam Chttty v. Subramanta 
« Chetti Q 907) 80 Mad. 236. ^ 

(c) Mu Mahomed v. S. C. Chunder (1909) 
Cal. 345, 1 1.C. 827. 
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Actionable claims therefore include claims recognised by the Courts as affording ^ 
grounds lor relief either — 4 

(1) as to unsecured debts or * ^ 

(2) as to beneficial interests in moveable property not in possession, actual or * 
constructive— -whether present or future, conditional or contingent. 


Civil Court.*— A suit by a co-sharer to recover his share of the profits from a lam* 
bardar in the province of Agra and Ondh is cognizable by a Revenue Court and not by a 
•Civil Court— Agra Tenancy Act, 192(5, s> 230 and Sobedule IV — Such a claim by a 00* 
ejiarer is therefore not within the definition of actionable claim (to). 

Debt. — A debt is an obligation to pay a liquidated or certain sum of moneys*). A 
Mah omedan widow’s claim for unpaid dower is an actionable claim (y). A debt 
may be present or future. If it is present it is existent or now due and owing. If 
it is future it is existent but accruing or payable in the future. The distinction between 
present and future debts is made in the case of Subramnnian v. Amnachalam (z) where 
*the phrase “ now due, owing or payaolc ” was held to exclude debts accruing after the 
date of the deed. Both present and future debts are existing debts, and can be attached, 
And are actionable claims, in order to be an accruing debt there must lie a presont debt, 
although it may be payable iA the future. It has accordingly twen held that sums paid into . 
the bank to the credit of the judgment-debtor after the service of the garnishee summons 
on the bank was not accruing debt from the Bank to the judgment-debtor and was not 
bound in the hands of the gaAiishee Ba'nk by the service of the garnishee summon, (a). 
■Conditional or contingent debts caimot he attached, but under the prerent definition they 
too are actionable claims. Instances of contingent debts are the pn^ payable by a 
purchaser of immoveable property before the execution of the 'ZmI 

auto allowance payable at a future date (c). or future rents M). Or annu.be. > pa>.We 
nnfle, a deed of Waqf (e) ; or an amount due under a policy of insurance (/). 1 dg 

already been the subject of an action and is secured by the decree <j). Arrsar 

of rent constitute a debt or actionable claim (A), but a claim o P 

e l x w „ mere r i K ht to sue which cannot be assigned (t), 

is not a claim to any debt but » a mere ngn distinction betwem. 

for mesne proffts are unbqmdated ^ ^ M ta twM . 

LS-Uttr see bTe) “ Merc right to sue distinguished from actionable cUim ” 


(») 


(*) 


<y> 

(*) 

<*> 

<6> 


*D 


<•) 


* v - c * u ? d, . a fg 1 


JLallu 

624, 1034 All. L.J. 1 

j 

TTanan Khan v. Muhammad yazir ; 

Hui»iTa933) 54 All. 499 1932 All. LX I 
276,136 I.C. 833, (*32) A. A. 345. ! 

norm 26 Mad. 603, 29 LA. ^ 

tomSfiSv. Kaava Rarnxah (1026) 60 
StaXLX 64, 92 I.C. 073. ('26) A.M. 417. , 
Heppenttail v. Jack ton (1989) 1 k. • • | 

i» V. (1881) 3 A*. »■ ! 

1 

Aft. Bibi AUmunUa s v. Abdul An WaJff 
166 I.C. 298, (1986) A.P. 637. I 


(/) 

(S) 

<h) 

(t) 

O') 


hul been exocnted before 1929 when d. 
}dd) was added to sec. 6). 

Yariiwiv'hu 4. MaQptdul (1937) 39 Boti. 

LM. 493, ( J 937) A.H. 3M2, 170 I.C. 860. 
Altai v. Hamknmar flhudra (1886) 12 CaL 
010; Dagdu v. Vanji ' 1 900) 24 £011 

SS?SS « «tc. 

MadhabUata v. Butte KrfJto (1.41) A.P. 

Jai^Namyan v. KUhun Duttn <l«4) 8 Pat. 

m ThI.C. 105. C24) A.P. 651. 
SerUamma v. r CT fcrtan.iy»MW» .( !»»)_ Jj> 

nx 8 ' 

^IKmArMukharoltnaam v. Sagnabhuihanam 

CBbldnutKnaraixnfa,,, I c 
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Debt Secured by a mortgage. — Although a mortgage debt is not an actionable 
olaim, yet in the lase of Imperial Bank of India v. Bengal National Bank (Sc) the Privy 
Couaffi held that an unregistered assignment of a mortgage debt might be treated as an 
assignment of the debt dissooiated from the security. The debt divorced from the secu- 
rity was not an actionable olaim ; but their Lordships said that it was a species of pro- 
perty for the transfer of which, no speoifio provision is made in the Act, so that the assignee 
has to sue in the name of the assignor. This was the procedure as to choses in action in 
England before the Judicature Acts. 


* Debt secured by a Charge. — See note under the same heading under section 8* 

Beneficial interest in moveable property.— The property must not be in 
possessed aotual or constructive, for suoh possession is ownership. Thus a right to 
recover elephants trapped on the owner’s land is a right of ownership in the elephants 
and not an aotionable claim (1). In J offer Meher Ali v. Budge Budge Jute Milla (m) the 
right to claim the benefit of a contract, or the right on certain conditions to oail for 
delivery of goods mentioned in the contract, was held to constitute a beneficial interest 
in moveable property conditional or contingent within the meaning of the definition of 
actionable claim and as suclf assignable. The assignability of suoh a contract was said 
by Sale, J., to be subjeot to two conditions : (1) that the bfnefit sought to be assigned 
was not coupled with any liability, and (2) that the contact was not induced by any 
* personal considerations — See note infra “ Assignment of contracts." A partner’s right 
to sue for an account of C a dissolved partnership is in actionable claim, being a 
beneficial interest in moveable property not in 'possession^ The right to recover the 
insurance money on the death of the assured person §r on the expiry of the endowment 
period is an actionable claim (o). A right to recover back the purchase money on the sale 
being set aside is an actionable claim (p). So also is the right to recover money left in the 
hands of a vendee (q). • 


Transfer Of actionable Claims. — This section of the Act, as observed by 
Rankin, J., in a Calcutta case (r) contains a very special scheme which has some of the 
features both of the English Common Law and of Equity.. 


In Common law choses in action were not assignable, but the Kj»g could grant or 
receive a chose in action, and if the King granted an annuity, the grantee could bring an 
action in his own name ; and certain choses in action became assignable by custom 
and by statute, e.g., bills of exchange, promissory notes and polioies of life and marine 
Insurance. * * 


Equity, however, from early times recognised the assignment of choses in action on 
the principle that equity considers that as done whioh ought to be done. In Bodick v. 
Oandell (a) Lord Truro said : — 


<*) 

(I) 

(m) 

(n> 


<o) 


‘ An agreement between a debtor and a creditor that the debt owing shall be paid 
out of a specific fund coming to the debtor, or an order given by a debtor to his 
creditor upo£ a person owing money or holding Binds belonging to the giver of the 


(1031) 58 LA. 323, 59 Cal. 377, 134 I.C. 651, 


v. Kurukal (1888) 11 Mad. 


(’31) A.PC. 245. 
Mamakrithna 


445. 


(1906) 33 Cal. 702, followed in Bunsraj v. 

Nathoo (1007) 9 Bom. L.B. 838. 
Thawardas Jethanand v. Seth Vuhindas 
(1025) 79 1.0. 384, (*25) A.8. 72 ; Re 
Bainbridge, Ex parte Fletcher (1878) 8 Ch. 
D. 218; Midchand v. Shamdae (1940) 
104 I.C. 880, (1941) A.S. 78. « 
Somashekarrao v. K. S. MiehrdXt&4t) A.N.e 
185 ; ijpiiivaifdaa v. Megan (1937) a.B. 


(tO 

( 7 ) 

(r) 


(') 


382, 30 Bom. L.B.. 403, 170 I.C. 850. 
Chirmapareddi v. Venkataramamppa (1942) 
A.M. 200. 

Agrenath v. Ram*Ratan (1038) t A.B.J. 8o4, 
177 1.0.700 (1938) A.A. 544. 

■ww»*aiK sf 

(IMBfcJLO. 218, 156 I.C. 188. 

<1852) 1 D. G. * M, Md O. **». 7,7 ‘‘' 78, 
825. 
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order, directing such person to pay such funds to the creditor, will create a 

valid equitable charge upon such funds ; in other words, will operate as an 

equitable assignment of the debts or fund to which the order refers/* 

Thus in equity debts were assignable, and also contingent interests and future 9 
property when the assignment was for valuable consideration. 

Choses in action have been classed according to the procedure adopted for reduoing 
them. into .possession. Legal choses in action were those enforceable by action at law 
such as promissory notes, bills of exchange or policies of insurance (/). Equitable choses 
in action, sometimes called choses in equity, were enforced by actiou in equity, *.(?., A 
<benefioial interest in a partnership (u) or an interest in trust fund (»). 

fhe remedy of the assignee was imperfect. At law he had to sue in the name of the 
assignor, on giving him an indemnity against costs. In equity he could sue in his own 
name, but there had to be consideration for the assignment, and the assignee uould not sue 
the debtor in equity, but had to sue in law in the name of the assignor, unless the assignbr 
had refused to allow the assignee to^suo in his name (w). Moreover the assignee could 
not give a valid discharge, unless expressly empoweml^to do so by the assignment. 

Section 26 (6) of the Judicature Act, 1873, (36 and 37 Viet., c. 06) now substantially 
re-enacted in sec. 136 of t\e Law of Property Act, 1925, was dosigned to simplify tfie 
remedy of the assignee and to protect the debtor. See. 25 (6) of the Judicature Act/ 
1873, commenced as follows : — # 

“ Any absolute assigning t, by writing under the hand of the assignor (not purporting 
to be by way of charge only) of any debt or other legal chose in action, ol which 
express notice in writing shalj have been given to the debtor, trustee, or other 
person from whom the assignor would have been entitled to receive or claim 
• such debt or chose in action, shall be, and be deemed to have boon effectual in 
law (subject to all equities which would have been entitled to priority over the 
rights of the assignee if this Act had not passed) to pas. and transferee legal 
right to such debt or chose in action from the date of such notice, and all legal 
and other remedies for the same, and the power to give a good discharge for the 
same, without the concurrence of the assignor.” 

This sub-section refers to notice to a trustee, and it is therefore clear that it is not 
limited to legal chose, in action properly so called but melees 

in equity ; and in Tarkingtan v. Vaggi ^ ££*. on a. not 

« Other lega! chose m ■£' ^ a fJourt of Equity deal, 

aufepabte by reason of it _ g y Bradford Ok t Bank (y) the section was 

o, .TJ »-• — - - -r - “» ; 

is limited in several ways. For 

(a) It is purely a matter of procedure It doe. not create new nght. bet only 
affords a new method qf enforcing old nght* (*)• . 

T ' to absolute assignments in writing not purporting to be by Vay 

in doubt as to who his creditor is. 

«t doe. not exclude the procedure of equitable a-ignment nor the recognition 
of assignments by way of charge in eq m y- 
(t) i (X) (1S02) 2 K. B. 427, 430. 

(f) «*«▼.«««£ (1875) W.».(E J*^ 82 . . 

CV) B<tmm<md ▼. Meuengcr (1838) u ouu ({) lM ., » . 

882 


(b) 


(«) 


S. 130 



^72 


THE TRANSFER OF PROPERTY ACT* 


Thus after the Judicature Act alignment* ofchoses in action in England are either 
statutory under sec* 25 (6) of the Act or equitable. 

Astatutory assignment-— 


• (1) must be an absolute assignment, 

(2) must be in writing, 

(3) takes effect from date of notice to the debtor. 


(4) enables the assignee to sue in his own name and to giro a valid discharge'. 

i 

An equitable assignment — 

(1) may be an assignment by way of oharge, ^ f 

(t) need not be in writing, 

(3) takes effect as between the assignor and the assignee from the date of the 
assignment, notice being necessary only to bind the debtor. 


(4) must be made for value and the assignee cannot give a valid discharge unless 
expressly empowered by the assignment? 

The section of the Transfer of Property Act has some of the features of the statutory 
aqd some of the equitable modes of assignment. It resemble the equitable assignment 
«in that it applies to assignments by way of charge as well as to absolute assignments and 
takes effect as between the asagnor and the assignee from the date of the assignment. On 
the other hand it resembles a statutory assignment in tfyt it must be in writing and 
that it enables the assignee to sue in his own name and to g tre a valid discharge. 


* Assignment of debts. — As an actionable claim includes future debts there can 
be a valid assignment of a future debt, e.g., of salary to become due (a), or of future 
book debts (b) 9 or of future rents (c). The law is not settled in England whether nxn 
assignment of part of a debt is within the statute. Darling, J., in a case (d), which was 
reversed* upon another ground, held that an ascertained part of an existing debt could 
be assigned. But Bray, J., in another case held that it could not (e), and in the more 
recent case of In re Steel Wing Co. t Ltd . (/) an assignment of part of a debt was held not to 
be within the statute so as to pass the legal right but that it constituted the assignee a 
creditor of the debtor in equity. This has been followed in a recent Maoras case (g), but 
in an earlier case ( h ) the same Court held that a part of a debt could not be assigned, and 
now that the Legislature has abolished partial subrogation, this would seem to be correct. 
The Calcutta High Court followed the easier Madras case and held that a part of a debt « 
could not be assigned (»). The question was recently considered by the Patna High 
Court ( j ). After a review^ of the English authorities it was said that though the “point 
was not finally settled in England the weight of authority in that country was that assign- 
ment of a part of a debt did not pass the legal right to that portion of the debt under sec. 
ffo(6) of the Judicature Act but operated in equity to constitute the assignee a creditor 
of the debtor. In Indfa the position was different. It followed from the definition of 
an actionable claim^that a claim to a debt which coutt not be enforced by action, e.g.p 
when it was barred by limitation was not property and thfc same limitation must apply 
to a part of a debt which could not be sued upon under 0.2, r.2, C. P. C. Therefore 


(a) Jonee v. Humphrey e (1902) 1 X. B. 10. 

(b) TaUby v. Official Receiver (1888) 18 App. 

Cm. 523. 

(c) KniU v. Prowee (1884) 38 W.E. 103. 

(if Skifper and Tucker v. HdUoway and Howard 
(1910) 2 K. B. 630. 

(e) Foreter v. Baker (1910) 2 E.B. 03d« 

(f) m (1921) 1 <*. 3^9. f ; 
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2SS Si k fu 0pe ? , Aot ** “7 distinction between whole debt 

W v mi8ht b<> tran8fwTed but the mifht find that whet 

had h*® transferred t0 , hlm ,«• not an actionable claim. It may be noted that it was 
a case of a separate and distinct debt arid the above observations of the learned Judges 
were in the nature of obiter dicta. The Lahore High Court has. however, dissented horn 
the Phtna case and held that a part assignment of a debt is valid in law and an action can 
be maintained thereon by the transferee provided he makes the transferor and any other 
transferee who may be concerned parties to t he suit and that 0.2, r.2,C.P,C., has no bearing 
on the question (k). It may be mentioned that although a decree is not an actionable 
claim, it has been held that thero cannot lie transfer of part of a decree ( l ). 


Alignment Of contracts. — The benefit of a contract can bo assigned but not the 
burden, for the promisor cannot shift the burden of his obligation without a novation. 
If the contract has been broken nothing is loft but a right to sue for damages, whioh 
cannot be assigned — sec. 6 (e) — although a difference due on cross contracts in whioh 
delivery was not to be given or takori has boon held to bo a debt or actionable claim (m). 
But if the contract has been execute^ the promisor having discharged the burden, may 
assign the benefit. If the contract is still executory, the assignment involves a delegation 
of performance to the assignee and hence it is said that contracts involving Bpoci&l personal 
qualifications are not assignable (n). The Calcutta High Court in Jajfer Mther Ali 
v. Budge. Budge Jute Mills Co. (o), and the Bornbuy High Court in Iiunaraj Morarji i. # 
Naihoo Oangaram (p), held that the interest of a buyer of g^oda in a contract for forward 
delivery can be assigned as an actionably claim. In the former case Sale, J., said — “ The 
rule as regards the assignability of contracts in this country is that the benefit of a con- 
tract for the purchase of goods as ^distinguished from the liability thereunder may be 
assigned, understanding by tho term * benefit the beneficial right or interest of a paAy 
under the contract and the right to sue to recover the benefits created thereby. This 
rule is however subject to two qualifications : first, that the bonotit sought to bo assigned 
is not coupled with any liability or obligation that tho assignor is bound to fulfil, and next 
that the contract is not one which has been induced by personal qualifications or con- 
siderations as regards the parties to it.*' In an earlier case (q), the Bombay High Court 
held that in a contract for future delivery of goods sold neither the buyor nor the seller 
could assign the^contract, but that case was decided before tho Transfer of Property 
Act was applied to Bombay. The right to call for payment of goods delivered would 
be a mere right of suit and therefore under sec. 6 (e) not transferable. 


The benefit of a contract giving an option, to purchase land may be assignable (r) 
or It may be personal to the party to whom the option is given and therefore not capable 
of assignment (a). * j 

The benefit of a contract giving a power of submission to arbitration is personal to 
the parties and cannot be assigned (<). An agreement for the sale or purchase ofimmove- 
able property is a contract, the benefit of which can he assigned, unless tho performance 
depends upon something personal or special (a). 


it) Sam Kuhen ▼. Oirdhari A.L. 33 , , <p) 

S7I.C. 78B. ro _ «' 

(I) Narandat v. Tejmal (1032) 68 Bpm .226 , 

Kitsum Kamini v. Suites Chandra (1034)*, 

88 O.W.N. 1068. „ _ » i 

<») Nagappa v. Badridm (1030) 32 Bom. L. B. | 

8M( 127 I. C. 410, ('30) A. B. 400. , 

(») Beckham v. Drake (1840) 2 H. L. Us. at : 

P. 022, 81 B. B. 820 ; ToBiurst v. 

Portland Cement Manufactarert (1W- 
2 K. B. 640 C.*A. (1003) A. C. 414 , 
Toorney v. Rama SahiC 1800) 

116, 121 ; Namarivaya Ouhtkkal v. kac.it ^ 
Ammat (1804) 17 Mad. 168. 

(o) (1008) 88 Oil. 702, 707 on app. 34 Cal. - 80 . 


(1907) 9 Born. h. Jt#838. 

J II. Tod v. Lakhmida * (1892) IS Bom. 441 ; 

' but sec Dayabhai Dipcliand v. Dullabhram 
Day arum (1871) 8 Bom. H. C. 183 A. C. 
Sakniaguna A ayudu v . Chi rna Munu^ 
xwami Sayakar (1928) 51 Mr4.683,5j I. 
A. 243, luy I. C. 765, ( 28) A.PC. 174. 
Gobardhan v. Raghubir Singh (1939) 28 -All. 

L. J. 799, 124 1. U. 405, ('30) A. A. 101. 
Demi v. GirdharUal (1932) 139 j. C. 606. 
rs2 ) A. 8. 128 following OoOage Club 
Estate* v. Woodtide Estate* Co. (1928) 2 

iihaldtoknud v. Moolchand (1948) Nog. 868, 
209 l. C. 25 (1943)^Jf. 288. # 
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S, 130 Mode Of assignment - -No *** words is necessary in order to effect 

an assignment if the intention the language used (0). An assignment oan 

be absolute ov by way of security. deposit creating a pledge merely cannot amount 

to an assignment (w). The delivery of abend to A with a letter requesting the debtor 
to pay A constitutes an assignment of the bond to A ( x ). In Hunsraj v. Nathoo (y) 
an endorsement on the back of a contract for the purchase of goods by the purchaser 
that he had sold all his right and interest in the contract to a person named was held to 
be a transfer of an actionable claim. A declaration by a retiring partner that he has no 
interest does not operate as a transfer to the remaining partners ( 2 ). But where there 
has been an oral assignment of an actionable claim, a subsequent letter recording the 
transfer is a sufficient instrument in writing for the purposes of the section (a). « 

At promissory note which is not negotiable may be transferred by a separatefdeed ( b ) 
and a direction endorsed on such a promissory note operates as an assignment (c). 
If the promissory note is negotiable, some early cases supposed that the noto could not be 
assigned as an actionable claim (d). But later cases have held that even if the promissory 
note is negotiable it may be assigned by instrument in writing although such an assignment 
renders the assignee under sec. 132 subject to 9 tho equities to which his assignor was 
subjeot (e). A document wffereby the owner of a Government promissory noto authorizes 
a person to recover the note or its value from the person withfwhom it is deposited operates 
CLs an assignment (/). • 

In a case already citeck (|7) Ramesam, J., said that the instrument of transfer should 
in general be in favour of the assignee. The learned Judge used the words “ in general,” 
for when the obligee of a bond delivered it to A without r &ny endorsement but gave A 
^letter to the debtor requesting him to pay A, this wafheld to constitute an assignment ( h ). 
Again in a Bombay case (i) Chandavarkar, J., held that a havala or letter authorising a 
person to recover a sum of money due to the writer was an assignment. 


Illustration . 


A , a contractor, was owed Rs. 2,156 by the Public Works Department. He intended 
to assign Rs. 1,600 of this money to a creditor, B, and accordingly wrote two letters, (1) 
to the creditor assigning Rs. 1,600 out of the debt to him, and (2) to the^xecutive engineer 
giving him notice of the assignment. Letter (1) was lost and secondary evidence of its 
contents was not admissible as it was not stamped. It was then contended that the 
notice, letter (2), operated as an assignment. This contention was repelled as the letter 
was not addressed to the assignee, did "not contain words of transfer, did not require* 
payment out of a specific fund, and re/erred only to part of the debt : Doraiswami 
Mudaliar v. Daraiswami% A iyangar (1925) 48 Mad. L.J. 432, 87 I.C. 382, (’25) A.M. 753. 


(v) 

(v>) 

(x) 

8 

<*) 

(ft) 

<4 

id) 


Rama Iyen v. VenkatachaUam Patter (1907) 
80 Mad. 75 ; Fanak Chand Rishori Lai v. 
Ram Sarup Gujar Mai (1924) 78 1. C. 163, 
(*24) A. L. 684. 

Official Assignee v. Huleumchand (1941) Mad. 
378, (1940) 2 M. L. J. 891, 195 1. C. 422, 
(1941) A. M. 117. 

Konjeti Veeraswamy v. Varada Vemawamy 
(1913) 18 Mad. L.T. 77, 16 l.C. 708. 

S 9 Bom. L.R. 838. 

t Chand v. Mauji Sabu (1912) 16 Cal. 
L.J. 486, 16 l.C. 440. 

Jivrqj v. Lalchand <St Co. (1932) 34 Bom. 

L.B. 887, 139 I.C. 582, ( f 82) A. B. 446. 
Suqaqpa^v. Oovindappa (1902) 12 Mad. 

Ratha Iyen v. VenJcatachellam Patter (1907) 
30 Mad. 75. 

Pattal Ambadi Marhar v. Krishna (1888) 
11 Mad. 290,; Abhoy Chetti v. Ramchandra* 
Rao (l#94) tf y Mad. 461; Arunachala 


(e) 


(/) 

( 9 ) 

\h) 

(i) 


Reddi v. Reddy Subba (1907) 17 Mad. 
L.J. 393. 

Muhammad Eumarali v. Ranga Rao (1901) 
24 Mad. 654 (endorsement invalid, being 
by one of two payees, treated as an assign- 
ment to the other payee) ; Midhar Sahib 
v. Kadir Sahib (1905) 28 Mad. 544 ; 
Ramarf Chetty v. Nagarathna A dicker 
(1912) 15 I. C. 380 ; Akhoy £**mar v- 
Earims By sack (1914) 18 Cal. W.h- 494, 
22 I. C. 500; Venkatarama Ayyar v. 
Knshnasufomi eChettUr (1988) 138 J.C. 
262; ('33) A.M. 183. • . 

Kattick Ramunni v. UdayamangdUtth (1912) 
14 1.0. 279. # 

Doraiswami Mydonar v. 

Aiyangar (1925) 48 Mad. L.J. 43.?, 87 l.C. 
382, (*25) A.M. 753. 

Konjeti Veeraswamy v. Varada , supra. 
Nandubai v. Oau (1908) 27 Bom. 150. 
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In England an equitable assignment can be by a document ^dressed to the 
debtor. Lord MacNaghten in William Bmndle Jjldeu dc Co. v. Dunlop Rubber Co. (j) 
said : — 

“ It (the assignment) may be addressed to the debtor. It may be couched in the 
language of command. It may be a courteous request. It may assume the form 
of mere permission. The language is immaterial if the meaning is plain. All 
that is necessary is that the debtor should be given to understand that the debt 
has been made over by the creditor to some third person. 1 ' 

A legal assignment in England can also* be made by a writing addressed to the debtor. 
Tlfhs ins Harding v. Harding (k) trustees under a will sent George Harding, • residuary 
legatee,^ statement of account showing the balance due to him ami he sent it his 
daughter Laura with the following endorsement : — 

“ I hereby instruct the trustees in power to pay to my daughter Laura Harding the 
balance shown in the above statement. 1 ' 


This was held to be a valid assignment under the statute. 

Pay order.— Section 130 seems to require a transfer in writing addressed to the 
assignee, but the English under which assignments both equitable and legal cat^ 
be made by a direction to the debtor has no doubt inlluenced Indian decisions. It. is 
therefore necessary to distinguish an assignment from a inanAvte or a pay order. A pay 
order gives the payee no interest in the fynd, and the liability of tlw debtor w still to the 
creditor and not to the payee.* A pay order generally presupposes moneys of the drawer 
in the hands of the party to whoifi the order is addressed held on terms of apply- 
ing such moneys as directed by the order of the person entitled to them </). Again a pay 
order is revocable, while an assignment is not. and a pay order ceases ^ “I™**™ 

after the death of the creditor, while an assignment dues not. J he specit.ct.on of a 
particular fund generally points to an assignment (m). The distinction is clearly 
in English cases. 

The following are English instances of assignments : — 

Ess:. - itrx *— *- — — 

Ids receipt for the same shall he a good discharge 

- „ , „ , . , Creditor’s letter addressed to the debtor and given to the 

Buck v Bobson to Meaars . Kobson & St* the snm of 140 or any 

assignee as follows I by h p dm . fa ^pect of the steam launch 

other sum now due or that may ^ * 

which I am building for you.” 

r , , ... , ptter to t he debtor : “ 1 hereby authorize and direct 
FisAer v. Calvert (p) thc sunl „f £40 out of the moneys now due or 

you to pay to ■ - • • • •<* “**, , of BV late fatl.cr and Wore making any 

hereafter to become due to me under tut w. 

payment to me thereout.” . 

„ g . r „ v jjunlop Itubler Co. (,) .-Merchants’ letter, to P^wemof 

Bracts Sons «fr C* v. Vuntop fi d ^ buaineM on recent of docu- 

their goddrf»to pay the price to the Bank 


meats from the Bank. 


<i) (1905) A.C. 464, 462. 
(4s) (1886) 17Q.B.D. .442. 




(«> 


Row v. Dawson (1749) 
L.C. 9th Ed. 87. 


(«> 

<«') 

•<r' 

{•it 


(1878) 3 Q. B. 1>. 571 * 

(1878)#J Q.B.U. 6**- 9® 7 * 
(1879) 27 W.B. 301- 
(1905) A.C. 454. , 


9 • 
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&!» The followiy are English instances of pay orders : — 

Percival v. Dunn (r) .* — An order given by a creditor to hie debtor to pay sums of 
money to a tradesman where no fund is specified. 

• Rodick. v. OandeU (s ) : — A being pressed by B for payment of a debt wrote to the 
solicitors of a Bailway Company, against which he had a claim, asking them to receive 
the money from the Company and to pay B. 


The Indian cases are not very consistent. Thus while the delivery of a bond with 
a letter to the debtor directing him to pay wag* held to be an assignment ((), yet the deli- 
very of a banker's deposit receipt with a letter to the bank directing payment was held 
to be only a pay order (u). However in Thakar Das v. Malik Chand (v) a letter by a dairy 
man V> the purchasers of his milk directing them to pay the price of milk supplied to 
his creditor was held to be an assignment. While in a Calcutta case (to) a vendor's endorse- 
ment on a bill for goods sold requesting the purchaser to pay the amount to a third person, 
who would collect the amount on behalf of the vendor, was correctly held to be a pay order. 
This was because there was no transfer but a receipt of the money as agent of the creditor. 
In a Patna case, a letter of authority written by a debtor of a society authorising his Em- 
ployer to deduct from the amount of his salary, sums due to the Society was held as not 
constituting an assignment of an equitable charge ( 2 ). Jn another case where the 
Subscribers of a company purchasing chits from the company deposit money with a bank 
* for payment to the company of the instalments of the chits as and when they fall due, 
it has been held that the money deposited by subscribers with the bank operates as a 
valid assignment in favour of the company (y). # ' * 

Novation. — In a Bombay case ( 2 ), one M ow&d a sum *of Bs. 27,500 to O do Co. 
As against that amount O do Co, held as pledgees 212 bales of cotton belonging to M. 
At the same time M waB also a debtor of one J in a certain sum of money. As between 
M, O da Co, and J a tripartite agreement was arrived at, whereby J took over the liability 
oiMto pay G do Co, ; and G da Co. agreed that they would hold the 212 bales to the account 
of J instead of to the account of M. G da Co, thereafter wrote the following letter to J : — 
4 ‘ 212 bales of M are credited to your account as per his and your instructions and Rs. 
27,500 have been debited to your account and credited to the account of M” Under the 
above circumstances the Court held that the transaction amounted to novation, and sec. 
130 had no application. 


Whether with or Without consideration.— The words “ whether with or without 

consideration " have been inserted by Act 20 of 1929 to include cases of gifts of choses iu* 

action. As to the law before the amendment, see note to sec. 123, “ Actionable claim." 

# 

As to an assignment for consideration, it has been held that a conditional assignment 
by way of security is valid (a). 


a Instrument In writing. — The section embodies an important alteration of the law 
for a transfer of an aotionable claim cannot be made otherwise than by writing (6). An 
entry in a settlement of account between the assignor #nd assignee is sufficient (c),but an 


8 8 

<0 Ki 


<0 

<») 


W 


1885) 29 Ch. D. 128. 

!l852) 12 Beav. 825, 1 De G.M. & G. 70S. 
~onjeti Veersamy v. Varada (1018) 13. 4 
Mad. L.J. 77, 16 LC. 708. 

Sethna v. Hemingway (1914) 88 Bom. 618, 
28 I.C. 114; S. A Griffin (1899) 1 Cb. 
408 and Rs Westerton, Public Trustee v. 
Gray (1919) 2 Ch. 104. 

14 lab. 825, 


(1983) 14 Lab. 825, 144 I. 6, (’83) A.L. 
102 ; Jot Mai V. Hakam Mat Toni (1980) 
128 I.C. 494, (’SO) A.L. 820; Khaman 
X at v. Sant Lai (1897) F.R. 48. 

<») Riseen Gopal v. Bavin (1926) 42 Cal. L.J. 4# 
89 I.GI 78$, /’26) A.C. 447. 


(«> 

(V) 

t 

(*> 

(«) 


(*> 

(e) 


B.N.R. Employees Urban Banker. Stager 
(1941) 201 I.C. 842, (1942) A.P. 307 . 
T.N. Subsidiary Co. V. T. N. & Q- # a7lk 
(1940) A.M. 258. „ , u 
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837, 888. 189 1.C. 682, C32) A.B. 446. 
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onl transfer is mvaHd (d). But under the old section before the Aot oi 1900 . parole 
assignment was valid (e). As the assignment must be in writing, an edbitable mortgage 
or charge is not created by the deposit of a policy of insurance (/). 


Illustration . 

The deceased had insured his life, and in 1904 deposited the policy with A to mure 
present and future debts. In 1909 the deceased executed a written deed of assignment 
of the polioy to B, and then committed suicide the day after the notice of tho assignment 
was reoeived by the insurance company. B being an assignee in writing was entitled to 
payment. The deposit of the policy with d not being accompanied with a written transfer 
did not create a charge on the policy. Lord Moulton said— “ In the present case the 
respondent {A) bases his claim on a deposit of tho policy and not under a written transfer 
and olaixns that this creates a charge ou the policy. Tho section specifically enaodi that 
suoh a proceeding shall not havo any such effect ; such a charge can only bo creatod by 
a written document. It follows that tho respondent acquired no right whatsoever to the 
policy or its proceeds by reason of tho deposit ” : Mulraj Khatau v. Vishwanath Praburam 
(1913) 37 Bom. 198, 40 I.A. 24, 30, 17^. C. 037. 

Again while an oral gift can bo made of a cash balance, thbro can be no valid oral gift 
of rents in arrears and current dues, for the latter are actionable claims (g). 

» • 
Illustration. 

A debt was due by A to B for work done. B gave his creditor C a power of uttorney 
and deposited with him vouc^dls for tln^work in order to enable him to got payment* 
Before O could draw the money, tins debt was attachod by another creditor. H old that 
C had no lien or charge on tho money, # f or there was uo written assignment of tho dobt^ 
Sidambaram Nadar v. D. R. Maganlall Brothers (1929) 7 Rang. 305, 120 I.C. 238, (’29) A. It. 
318.* 


For the same reason a policy of Insurance, to which hoc. 0 of tho Married Women’s 
Property Act, 1874, does not apply, gives the widow no right to the policy moneys, 
although the polioy ha9 been effected by her husband and expressed to be for her benefits 
unless the husband has divested himself of his beneficial interest by an assignment 
in writing or by a •declaration of trust under sec. 5 of the Trusts Act (h). 

In the Punjab whoro tho Act is not in force, an assignment of an actionable claim 
may be made orally (i)* 

* Upon execution Of such instrument — Ao assignment is effectual from the date 
of the assignment. This is a departure from tho English section by which the assignment 
only operates from date of notice, though an equitable assignmeih is complete as between 
the assignor and the assignee even when no notice is given to the debtor (j). Under 
the old section the assignment operated against the debtor from the d^of express notice* 
given to him, unless he was a party to or otherwise aware of the transfer. If the debtor 
were a party to the transfer, tho case would be one of novation and there would be no 
doubt as to his liability (k). But fhe words " otherwise aware of Huehsfcransfer ” had the 
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S.I30 effect of admitting constructive notice, and the section was interpreted to mean that , the 
assignment wassnot void but that its operation was suspended as against the debtor 
until he had notice of it, and it was sufficient if the debtor was made aware of it by the 
writ served upon him in the assignee’s suit ( l ). These cases are now obsolete, for by the 
present section the assignment takes effect from its date, and the rights of the debtor are 
safeguarded by the proviso. 

■ y ' 

Proviso. — The proviso is intended for the protection pf a debtor who without know- 
ledge of the assignment payB his creditor after the assignment. Such a payment is a valid 
discharge as against the assignee, if the debtor has not been a party to the assignment or 
has not reoeived express notice of it. When the debtor has been a party there has been 
a novation, and he has accepted the assignee as his creditor instead of the assignor. #A 
debtor, the debt due from whom has been assigned over to a third person, can*>t after 
the notioe of the assignment of the debt pay a portion of the debt even under the orders of 
the Court in a case to which the assignee was not a party so as to protect him from paying 
it over again to the assignee (m). Express notice must be notice in writing as required 
by sec. 131. Constructive notice is no longer sufficient. 

t 

The undernoted Madras case (n) is an instance of the application of the proviso. The 
creditors had hypothecated a debt due to them by a Railway Company to the plaintiffs. 
They gave the plaintiffs a power of attorney to collect the debf and the plaintiffs gave notice 
of the assignment to the Company. The Company for no apparent reason refused to recog- 
nise them and paid the ^editors, and they had to make a second payment to the 
plaintiffs. f # 

• 

The principle of the proviso was applied in a #Patna case (o). A judgment debtor 
fHio had not notice of the assignment of the decree paid the decretal amount into Court 
under Order 21, rule 1 (1) (a) of the Code of Civil Procedure. The decree was held to be 
discharged although no notice of the payment had been given to the decreeholder under 
sub-rule (2), and the assignee was not entitled to execute the decree. 


The assignee cannot recover from the debtor a debt which he has paid without notice 
of the assignment but he has his remedy against the creditor who is accountable to him 
for what he has recovered after his assignment (p). 

9 

Priority. — Under the English law, priority in the case of successive assignments of 
choses in action, each one without notice of the earlier one, is determined by the date of 
notice to the debtor. But in India no such notice to the debtor is necessary to perfect thc^ 
assignee’s title. Under sec. 130 the title vests in the assignee on the execution of the 
transfer deed and no further action on his 'part, e.g., sending of notice, is necessary to com- 
plete his title. In such 4 cases, priority has ordinarily to be determined with reference 
to the date on which title vested in the transferee, that is the date of execution of the 
•transfer deed. THb proviso to sec. 130 is only for the benefit of the debtor and it has 
nothing to do with the title of the transferee or with priority of olaims ( q ). 


Right Of Slllt. — The section follows the English statutory rule by which the assignee 
has the right to sue in his own name and to give a valid discharge, but while the English 
rule is limited to absolute assignments th% section embraces all assignments. In fact 


(l) Lola Jugdeo v. Bnj Behan (1886) 12 Cal. 605 ; 
Subbammal v. Venkatarama (1887) 10 Mad. 
289; Kalka Prasad v. Chandan Singh 
(1888) 10 All. 20 ; Ragho v. Narayan (1897) 
• £1 Bom. 80. 

(m) Burma Shell Co. v. Official Receiver (1943) 
Mad. 587, (1942) 2 M.L.J. 881, 207 1,0, 
317, (1943) A.M. 244. * 


Ifer v. Qopaldkrishna (1910) 
*4 Mad. 123, 4 1.0 420. • . _ th 

(o) Tata Iron & Steel Co., Ltd. v. Baidyanoth 

(1923) 2 Pat. 754,76 1.0 56, f 24)A.P.11S ; 

(p) Fortescue v. B*metr(lSU) 8 My. & X. ■ f • 

In re Patricf, BiUs v. Tatham (1891) l 
Ch 82 87 

(?) Subran^nia V Kama Subba (1305) 6-' M»d. 
141. 
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after the aBaignmentthe assignoe is the only person, who is entitled to recover the debt (r). 
The second ^lustration shows that after the death of the assignor hisWutor is not a 
necessary party to the suit. In Sham Kumari v. Hnmesuw Singh (s) when a mortgagor 
aaugned a debt to a mortgagee and the latter made no attempt to recover it. he was 
debited with the amount in tho mortgage account. 

MarlllO or fire policies. Policies of marine or tire insurance are excepted item 
this section as they cannot be assigned apart from the property insured. See sao. 135. 

an d Shares. Debentures, negotiable instruments and mercantile documents 
of title are excepted from this soction by sec. 137. 

Fixed deposits. A fixed deposit iH hot a deposit of specie, but is a debt or action* 
•W 0 °^ m an( * a transfer of it can only bo made by an instrument in writing under this 
section^*)* 

Public Policy — Some actionable claims are not assignable on grounds of ^public 
policy. Such are salaries of public officers and military, civil and political pensions; 
see sec. 6 (f) and (g) of this Act. 

Transfer by operation Of law. — Actionable claims may also be transferred by 
operation of law. On tho death of thtlporson entitled, his actionable claims pass us a rule 
to his legal representative. Tho legal representative is entitled to enforce performance 
of a contract with the deceased, unless his personal qualities wore a material ingredient 
in the contract (u). So also op insolvency the benefit of a contract with the insolvent (v'm 
or the right of an insolvent partner to sue for an account of a dissolved partnership (tc) 
vests in the official assignee, the right- to sue for an account of if dissolved partnership being 
not a mere right to sue und<*r«scc. 6 (e>but an actionable claim. Again on the death 
of a joint tenant or coparcener the interest in the actionable claim passes to the other joint 
holder. * 

Dedication. — Just as sec. 123 does not apply to a gift loan idol, so the dedication 
of a& actionable claim, such as a bond, to an idol is not u transfer to which set?. 130 applies 
and it may be made orally (a). 


s». 

ISO, IMA. 


130 A. (7) A policy of marine insurance may be trans- 
ferred by assignment unless it contains 
Transfer of policy of + errns expressly prohibiting assignment, 

marine Insurance. '% f J , V r n 

and may be assigned either before or alter 

loss. 

* ( 2 ) A policy of marine insurance may be assigned by 

endorsement thereon or in any other customary manner. 

( 3 ) Where the insured person has parted with or lost his 
interest in the subject-matter insured, and has not, before or, 
at the time of so doing, expressly or impliedly agreed to assign 
the policy, any subsequent assignment ol the policy ^inoperative : 

Provided that nothing in this sub-section affects the assign- 
ment of a policy after loss. 


(r) MuUutkrithnier v. Veeraraghma Iyer (Mo) 

88 Mad. 207, 21 1.0. 7 18 F.U.I tnmi- 
ehtttam ChMieur v. Madaanmt (U-Oi 
27 Mad. L.T. i»9, fjP l.C. 1*8- 
(*) (1904) 32 Cal. 27, 31 I.A. 170. ; 

<0 Mayavi Balif Rajethum * Mohan *| , - 

• Ditram (1945) A. A. 409. 


Mohewlra Sath v. Kali Pronhad (1003) 30 
Cal. 

J after Mr her Ali v. Budge Budge Jul * MWs 
t'o.. Ltd . (1907) U Cal. 2W. • • 

Thawenda* Jethunawl v. Seth Viehiwtol 
(I02;d 7» I.C. sa-l. C25) A.8. 72. 
nhopuAuo v. Shf i liamchnndra (1920) 90 l.C. 
1004, ('20) A.X. 409. 
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S*. UOA, (4) Nothing in clause (e) of section 6 shall affect the pro- 
131 visions of this section. 

Thi* Motion was inserted by s. 2 of the Transfer of Property (Amendment) Act (VI 

• of 1944). 


131 . Every notice of transfer of an actionable claim shall 
be in writing, signed by the transferor 
^ Notice to be in fitting or a g en t duly authorized in this behalf, 

or, in case the transferor refuses to sign, 
by the transferee or his agent, and shall state the namg and 
addrbss of the transferee. 


Amendments. — Before the Chapter was remodelled by Act 2 of 1900, the sections 
as to notice in the Act of 1882 were : — 


132 — Every such notice must be in writing signed by the person making the transfer, 

or by his agent duly authorized in thffi behalf. 

133 — On receiving such notice, the debtor or person in whom the property is vested 

shall give effect to the transfer unless where the debtor resides or the property 
is situate in a foreign country and the title of tfie person in whose favour the 
transfer is ma<^ is not complete according to the law of such country. 
The present section was substituted for these sections by Act 2 of 1900 and there has 
been no alteration since then. • 


r The old sec. 132 merely provided for notice by th® transferor. Farran, C. J., in Ragho 
v. Narayan (y) thought this was a slip, because 6here is no particular reason why the 
transferor should give notice, for it is required by the transferee for his own protection. 
The Legislature apparently thought that a bogus transferee might give notice and claim 
payment of the debt. The amended section therefore requires that the transferee shall 
give notice in default of the transferor. The requirement as to the name and address of 
the transferee is another amendment which is a convenience to the debtor. The English 
section only requires that express notice in writing should be given but does not specify 
by whom. The second clause of the old section 133 has been omitted gs the reference to 
international law is out of place, for municipal law is always construed as subject to the 
provisions of international law. 


Effect Of notice. — It has been said that the assignment is not valid as against the 
debtor until the debtor has in fact had notioe of the assignment (z) ; but a more correct 9 
statement of the effect of notioe is that notice is not necessary to perfect the title .of the 
assignee of a debt, but until the debtor receives notice of the assignment in accordance 
with law, his dealings with the original creditor will be protected (a). See note under 
** 60 . 130 : Priority ^ 


Form Of notice. — The notice must be express notice in writing.. This was so under 
the old section, but old sec. 131 had the effect of admitting constructive notice, for the 
assignment was efftetive against the* debtor if he were otherwise aware of the transfer ( b ). 
The seotion is to be construed strictly and in order that the exception in the proviso to 
ceo. 130 should be operative there must b£ a strict compliance with the requirements 


to) (1897) 21 Bom. 60. 

(f) Tata Iron dt Steel Co., Ltd. v. Baidyanath 
(1023) 2 Pat. 764, 76 I.C.65, (*24) A.P. 



- v. Qopalakrishna (1910) 33 
4 1.0. 420 : Motors. Sadasooh 
v. Hoar Milter & Co. (1923^ 
" 733, 80 I.C. 632, ('23) 


<*) 


A.C.719. In Ate matter of Aglet Stephens 
(1937) 176 I.C. 786, (1988) A.K. ] '> 
Balthasar v. Official Assigns* (1938) A.H- 
426. a 

Lola Jugdeo v.'Brij Behari (1886) 12 -Cr* 
605 ;Subbamal v. Venkata (1887) 10 at* }: 
289 ; mKdlka Prasad v. Chandan 
(1888yi0 All. 20 ; Ragho v. Narayan i. . >0 
21 Bom. 60. 
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invalid (d) ^So akcTa'rf ^ not 8* ve ^ le address of the transferee was held to tie * 

*t™ SrS ' Sadaaook Xw'Protap v. Hoar Miller * Co. (e) it vu 
gg . 1 ^ , th ® db , tor “^ ht waivo the provisions of sec. 131 . Rankin, J., said that if 

dehtn^had 1 \1 «. Tfu ^ ^ ^ clebtor llftvc tlle transferee's address in writing, and the 
f® bt ? bd 8a,d * hat waa no need to trouble as ho would make no point of the omission 

the debtor might be liable to the assignee. In such cases it is submitted the debtor 
becomes either by parole or by conduct, a party to the assignment and is therefore 

• Conditional notice. It is submitted that notice must bo unconditional, otherwise 
taere* would be an intolerable increase to the burden upon the debtor. In a 
Madras case (/), A assigned to his creditor B a debt duo to him by Railway Company, 
And gave B a power of attorney to collect the debt from the Railway. On the date of 
the power of attorney A wrote to the Company to inform them of the transaction and 
directed them to pay B, if he (A ) had not in the meantime otherwise paid off his debt to B . 
The Railway Company refused to rtjpogniso B and paid A hut they were held not to be 
discharged by such payment. The Court seemed to hold tlyit a notice may lie conditional, 
but added that if it were not a good notice, it was validated by subsequent notices 
•given by the plaintiff — a* somewhat inconclusive and unsatisfactory decision. 

132. The transferee of an actionatjjc claim shall take if 
object .to all the liabilities and equities 
Ltab «ctfoMbie tr ciaim' 00 ° f . to \} r liich the transferor was subject in 
respect thereof at the date of the transfen 

Illustrations. 

* (i) A transfers to C a debt due to him by B , A luring then indebted to B. C sues 
B for the debt due by B to A. In such suit B is entitled to hcI off the debt due by A 
tio him ; although C was unaware of it at the date of such transfer. 

(ii) A executed a bond in favour of B under circuin stances entitling the former 
to have it delivered up and cancelled. B assigns the bond to C ior value and without 
notice of such circumstances. C cannot cnforco the bond against A. 

Amendments. — Before Act 2 of 1900 the corresponding section was 137. That 
•section was : — 

“ 237 . The person to whom a debt or pharge is tranaierred shall take it subject 
to all the liabilities to which the transferor was subject in respect thereof at the 

• date of the transfer. * » 

Illustration , 

A debenture is issued in fraud of a public company to A. A sell s and transfers the 
debenture to J3, who has no notice of the fraud. The debe^re is invalid in the 
hands of B. ri 

The present section was substituted by Act 2 of 1900- The word “ equities » ha, 
been inserted. The word V charge” and the illustration were n* longer appropriate, 
as the amended definition of actionable claim docs not include scoured debts. 

am,. - as 

g tS Z j*. - w T- e> • -»•» 

* " ■— — ~ " UMr MM" ~ (r) Me**™. Sadasook Ramprotap v. j/cwr Miller 

(c) Messrs. Sadasook Ramprotap v. Hoar MiUtr . < ^ ^ 

dt Co., supra. T m Gopalakrishna v. Gopalakruhm (1910) 8$ 

<d) Hunt"# v. Naihoo (1907) %’ JAd. 123, 4 I.C. 420. . i 

Basatd Singh v. Burma Mailuaps Co., » . 4 Ch. App. 242. 


Si. 

in, is2 


Bmant Singk v. Burma asumw* 1 
(1916) 6 L.B.S. 288, 30 I.C. 2<8. 
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,132 f made an assignment of £200 balance then due to him under a building contract, but as 
he did not completg the building the owner employed other builders and debited the sum 
paid to them to the contractor’s account. This he was entitled to do by the termB of 
the contract, so that no balance remained due to the contractor, and the assignee's suit 
was dismissed, for he could recover nothing. 

The insertion of the word“ equities ’* brings the section into line with sec. 233 of the 
Code of Civil Procedure of 1882 now sec. 49 of the Code of Civil Procedure of 1908. A 
right of set off is an equity. A judgment debtor has a right tb set off a cross decree under 
Order 2 1 , rule 18 of the Code of Civil Procedure, and he has this right also against an assignee 
of the decree-holder (ft). So a debtor is entitled \fhen sued by the assignee of his creditor 
to set off a debt due to him by the assignor on a transaction independent of the debts 
assigned (»). This right of set off is the subject of the first illustration, and it w#l be 
observedcthat it matters not that the assignee was not aware of the right. Indeed it 
is incumbent on the purchaser of a right of action to make inquiries as to any equities 
or limitations affecting the subject-matter of this purchase (j). The second illustration 
is the case of Graham v. Johnson (k) in which G gave J a bond without consideration 
to enable him to raise money ; J assigned it to B fq^ consideration, but the Court held 
that B took it subject to the equities between G and J and that he could not enforce 
it against G. The debtor may also set off unliquidated damages claimable by him 
from the assignor provided they arise out of the same transaction as give rise to the 
(Jelft. Thus in Young v. Kitchin ( l ) where a building contractor assigned the moneys 
' due to him for the price of tfee building, the owner was allowed to set off damages 
for breach of the contract. § # f 

The equity must be one existing at the time of tfce assignment. In Brice v. Ban- 
nister (m) a shipbuilder had made an assignment of moneys due or to become due to him 
under a shipbuilding contract with the defendant, and the defendant had made furthor 
advances after the assignment — the Court said that these advances were in no way con- 
nected with the contract, but that if there had been any arrangement that the shipbuilder 
was to be accountable for these advances that would have been an equity subject to 
which the claim was transferred. In Christie v. Taunton Delmard , Lane & Co. (n)T who 
held shares and debentures in a Company, mortgaged the debentures to the Plaintiff Bank. 
On the 3rd November 1890 a call was made on T * s shares. On the 6th November the 
Bank gave notice of assignment to the Company. The Plaintiff Bank befan a debenture 
holder’s action against the Company which went into voluntary liquidation and further 
calls were made in the winding-up. The Company were held entitled to set off the 
call made before the winding-up but not further calls. This was under the English law 
because the assignment was only operative against them when notice was given on the 
6th November. Again in Arunachellam CKktti v. Subramanian Chetti (o) a case decided 
under the old section, an assignee of the right to rents sued the lessees for rent, and the 
lessees were allowed to set off a mortgage debt due to them by the assignor at the time 
of ffre assignment. JSlL'e assignor had sued the lessees to cancel the lease and the lessees 
claimed that if the suit succeeded they would be entitled to a refund, of rents, but 
the Court said that such a future and possible equity coqjd not be Bet off. 

Court sales. — 3$e principle of the section has been applied to Court sales (pb 


(h) 

«) 


<j) 


Kristo Ramani v. Kedamath (1889) 16 Cal. 

619 ; Sinnu v. Santhoji (1908) 26 Mad. 428. 
Arunachellam v. Subramaniam (1907) 30 
Mad. 235 ; Subramaniam Pattar v. 
Kiradadasan (1912) Mad. W.K. 1286, 16 
l.C. 686 ; Ram Bhaj Datta v. Ram JDhas 
, g922) 3 Lah. 414, 69 l.C. 720, ('23) A.L. 

Mangles v. Dixon (1852) 3 H.L.C. 702 ; 
Venkata Subbiah Chetty v. Subfm Saidu 
(1915) yad. W.N. 822, 31 1C. 152; cf. 


» 

(m) 

<n) 

(o) 

ip\ 


Subbaraya Aiyer v. Srinivasa (1900) 10 
4Mad. L J. 211. 

(1869) L.R. 8 Eq. 36* 

(1878) 8 Ex. D. 127. • 

(1878) 8 Q.B.D. 569. 

(1893) 2 CH. 175. • 

(1907) 30 Mad. 285. * 

Ram Bhaj Datta v. Bam Dhas (1922) 3 Lah 
414, 69 Iff). 720, (*23) AX. 261 ; Ram- 
chandra v. Shankar (1944) A.N. 98. 
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111 u#t ration. 

A sold his house to B but remained in possession as B' s tenant. 1? owtnl A Rs. 2,818 
for port of the price. This debt was attached and sold by a creditor of A . The purchaser 
at the Court sale wq| C, who sued to recover the amount from B, but B was allowed to set 
off the rent due by A at the time of the Court sale : Bn m Bhnj Dattn v. Bam DAa*(1922) $ 

3 Lah. 414, 69 I.C. 720, (’23) A.L. 261. 

NOtlCC immaterial. — As already stated it is immaterial that t ho assignee had no notioo 
of the equity or liability to which the assignor was subject at- the dat e of t he assignment. 
This is expressly stated in tho second illustration, and it is incumbent on the purchaser to 
make inquiries as to any equities and liabilities affecting his purchase (q). Nevertheless 
jn a Calcutta case (r) decided under sec. 49 of the Code of Civil Procedure. 1908, with 
referqpce to the assignment of decrees, it was assumed that the aRsignttc should have 
-notice. This was incorrect, and in the later ease of Mount ohan v. Dwarka N nth {*) 
the Court said : “ Tho assignee of a decree stands in no better posit ion than his assignor, 
as regards equities existing between the original parties to tho judgment, and takes it 
subject to all the equities and defences subsisting at the time of the assignment, 
which the judgment debtor could h^vo assorted against it in the h finds of the judgment 
creditor, notwithstanding the assignee muy have had no, notice thereof.” 

Estoppel. — The debtor may be estopped from assorting or on having an equity. 

If on receiving notice of titp assignment, ho soos that the assignee has been deceive! jpd 
yet stands by and allows him to be defrauded, lie will not be allowed to set up an oquitp # 
which he has against the assignor (£). In a Madras case. the Court said that if thoro 
is an assignment of money jr^t-he hancj^ of a debtor and t he debtor communicates to tho 
assignee his assent to delivdl* the moneys in accordance with the terms of the assignment, 
he cannot afterwards assert as agfinst the assignee any claim of bis own. So in Marfar- 
lane v. Lister (v) the debtor’s solicitors accepted a written order directing them to pay out 
of a fund on which they had a prior claim, and they wore not allowed to enforce that 
claim against the assignee. Again when a Company issued invalid bonds in favour of 
an ex-director who assigned thorn to tho plaintiff, the Company wore estopped from 
disputing the validity of tho bonds, for the assignment had boon registered m their 
books and the Company had admitted liability in a suit by the assignee to mover 
interest on the bonds («;). 

Mortgage***.— AS a mortgage debt is excluded from the definition of an actionable 
claim, the assignee takes subject to the liabilities of the mortgagee transferor Jt inUo 

between the mortgagor and the mortgagee at *^e ate o t ‘ ™ 

* gagor cannot as against the assignee elaim a right of equitable sot o« y). 

-Benefit of contract annexed to 0 ^® r ®J ( 1 1 P ° H(lH ^ah'tho <JTto the assignee 
of a contract is annexed to the ownership o IP. ^ j*« w . v. Pope (a) 

is not affected with any defences personal ^ ^ j o{tm(lant . ftnd gfthted him a lease *f 
a building oompany agreed to build a h( t plaintiff who sued tho defendant 

the land. They then mortgagee the to build within the time 

for rent. The defendant claimqfl to se g pluaded irthe plaintiff were the 

agreed. The Court said that the set off Vas the transferee of the land, 

assignee of the b uilding contract but w as no a ■ 

Venkata ifbbbiah j 


(4) Manglea v. Dixon , supra ; 

If) Kr^^iMniv^Kedarnatb (>889) 16 Cftl - 

- • Venkata 


<«) 


Subbiah Uhetty •».. Subba Saida > 

(1#15) Mad. W.N. 822, 31 1.C. l»^. , ; 

g ^gtSA**!*****’' 


(1870) UR. 11 Eo. 137. 

Jiwirunce Co., Brunlon ’« Claim (1874) 

DtaSv! ViMkl UWO) 1 Cb. 73«jOAt»MM» 

»„»,uiAn V. Chidambaram thetti ( 1880 ) 8 

• # 

Subramania Pattar 


Rawutan v. Chidambaram < 
Mad. 212. 

Subramania 4tfi/ar 


t\WL 71 40 Mad. 6t>J 84 l.C. 869. 
;M < ^l!^“(X8BS)lCh.623. 
(191+) 2 K.1*. 28* C ’ A ; , 


1.132 
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Repealed section 136. — This section was omitted when the Act was amended by 
Aot 2 of 1900. Itpwas as follows : — 

“ 135. Where an actionable olaim is sold, he against whom it is made is wholly' 
discharged by paying to the buyer the price and incidental expenses of the sale r 
a with interest on the price from the day that the buyer paid it. 

Nothing in the former part of the Seotion applies : — 

(a) where the sale is made to the co-heir to, or co-proprietor of, the claim 

sold; 

(b) where it is made to a creditor iij payment of what is due to him ; 

(o) where it is made to the possessor of a property subject to the actionablg 
claim ; ^ 

a (d) where the judgment of a competent court has been delivered affirming 
the claim, or where the claim has been made clear by evidence and 
is ready for judgment.” 

The Privy Council had held that the English law of champerty and maintenance 
did not apply to India (6), and this section was al attempt to prevent trafficking and 
speculation in litigation. It give a benefit to the debtor at the expense of the assignee 
and was therefore contrary to the principle that the debt or’ pliability is not affected by 
thg assignment and that he is in no way concerned with the price paid by the assignee to 
<the original creditor. The Calcutta and Bombay High Courts sought to mitigate the 
severity of the rule by limiting it to cases where the debtor had made a tender of the 
amount mentioned to the assignee. In default of ruch tendtrdt was said that the assignee 
was not disentitled to recover the full amount of the c debt (c). , 

9 This construction was not accepted in Allahabad and Madras (d). The exceptions 
referred to cases which were not within the mischief against which the rule was directed. 
Clause (d) excluded claims which have been adjudicated upon, for the assignment of su£h 
claims could hardly be the subject of speculation. The Calcutta High Court however 
inferred from this clause that the section did not apply in cases where the debtor disputed 
the claim (e). The section was in force up to the 2nd February 1900. As it would not 
now be applied to secured debts, its provisions are only of historical interest. 

133 . Where the transferor of a debt warrants the solvency 
of the debtor, the warranty, in the absence 
of debt?”** of BOlvency of a contract to the contrary, applies only to 
his solvency at the time of the transfer, 
and is limited, whpre the transfer is made for consideration, 
to the amount or value of Buch consideration. 


» Amendments/^fhie was sec. 134. It was numbered 133 by the amending Act 2 
of 1900. There has been no change in the section. 


Warranty Of iplvency.— A warranty of solvency of the debtor is not implied. 
If there is a warranty, then unless it is expressed to be of continued solvency, it is limited 
to solvency at the time of the assignment. ^Jhe liability under such an assignment is 
further limited to the consideration for the assignment which is all that is necessary to 


(b) Chedambara Chetty v. Renga Krishna (1874) 
1 1.A. 241, 13 B.L.B. 609 ; Ram Ooomar 
Coondoo v. Chunder Canto Mooleerjes 
• (1896) 4 1.A. 23, 2 Cal. 238. 

(«) Grish Chandra v. Kashisauri Debin&Sb) 13 
Cal. 146 ; Khoshdeb Biswas v. Satar Mondol 
(1888) 15-Cal. 436 ; Vishnu Mahadev v. 


(d) 




Dagadu (1896) 19 Bom. 290 *, JLnandrao v. 
Durgabal (1898) 22 Bom. 761. 

Jani Begam v. Jehangis Khan (1887) 9 All. 
476 ; Hakim-un-Missa v. Deonarain (1891) 
18 All. 102; NilakarUa v. Knshr^ami 

aSSMKTS . «. <«.> 

18 Cal. 610. 
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indemnify the assignee, 
the principle of sec. 
applied. 


,/°«T ra , nty ot title ia the Aot, but probably 

x* ot the Indian Sale of Goods Act 3 of, 1930 would bo 


* 


St. 

mm 


134 * Where a debt is transferred for the purpose of 
Mortgaged debt. securing an existing or future debt, the • 

debt so transferred, if received by the 
transferor or recovered by the transferee, is applicable, first, 
in payment of the costs of such recovery : secondly, in or 
towards satisfaction of the amount for the time being secured 
by the transfer ; and the residue, if any, belongs to the 
transferor or other person entitled to receive the same. * 


Amendment. — This was sec. 138. It was renumbered 134 by Act 2 of 1900 which 
also made some verbal alterations and added the words 44 or other person entitled to 
recover the same. 11 Since then tliero^has been no change. 

Assignment by way Of mortgage. — A debt may be assigned by way of security (/). 
The distinction which exists in the English law between an absolute transfer of a chose 
in action and a transfer by pray of charge does not exist under tlio Transfer of Propuijy 
Act (g). A right to rent to fall due in future is an actionable claim which may be the subject $ 
of a mortgage (h). It has been said in a Calcutta case (i) : • The position created by the 
precise language of sec. 134,spcms to somewhat anomalous, l>ccausc where there is 
a transfer under sec. 130^ alf the rights and remedies of the transferor vest in the trans- 
feree. The expression ‘ all rights ’ must of course include the right of ownersl^p, 
and yet sec. 134 says that the residue, if any, belongs to the transferor which is only 
another way of saying that if there is anything left over, after the debt between the 
transferor and the transferee is satisfied, the transferor is the owner of the bulaueo what- 


ever it may be. The anomaly consists in this, that there is a contradiction between the 
provisions of sec. 130 and those of sec. 134. One would have expected that instead 
of saying any ‘ residue belongs to tbe transferor ’ the section would have said 4 the 
residue, if any, shall be retransferred by the original transferee to the original transferor. 

It is sub mi tted that there is really no conflict between the two sections. Under sec. 130 
"all rights and remedies” of the transferor vest in the transferee ri# a vis the debtor and 
the transferor cannot, after assignment even by way of security, sue the debtor, for that 
remedy is vested by the assignment in the transferee (j). »Sec\ 1.54 deals with the rights 
inter se the transferor and transferee, when tlic debt is transferred by way of security, 
after.the debt is recovered. The section prescribes the mode or realization of a mortgaged 
debt’ The assignee recovers the debt arid pays the surplus, K any, to the assignor. A 
transaction may be described by the parties as a charge or lien and yet it may be in sub- 
stance an assignment, for when a creditor purports to create a ien oW|)argt on a e > jjo 
to him in favour of another person, the words have no meaning except as giving the latter 


a right to recover the debt from the debtor (A*). 

As already stated a mortgage in English fornf which transferal, o properly with a 
proviso for reconveyance is an absol ute ass ign ment under the English statute ; though an 

(/) OopaUkrUhm Iyer v. 

,<4910) 33 Mad. *123, 4 . > y D A David {1S>35) *2 Cai. 

MsiPUlaiv.MuthuChettx vWlD^Mw*' (,) 13 * f \V.N. 1190, 155 I.C. 193, <19354 

63, 6 I. C. 884 ; Muthukrisnnier y. Veers- V ( < 218 . 

raghava (191|) 38 Mad. 297, 21 L C. 31f> ^ >ia)UaraM v . Trust of India Assurance Co., 

{g) Saniuram v. Trust of India Assurance Co. j^dnir Bejmji v, Syed Sirdar Ali Khan 

(1946) A. B. 11 - . . rh js u 1 <*909)31* Bom. 610, 4 1.0. 804 ; Bamasamt 

(h) CMdambaram PiUai v. tiorai samthfg # intoi v. Muthu Chdti, supra, 

• (1916) 31 I.C. 473 ; Poothakka Zachtar i 
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assignment by way of charge only is a conditional assignment and not within the 
English statute (ty. In Midraj Khatau v. Vishtoanath (m) the Privy Council rejected the 
contention that the requirement of an assignment in writing under sec. 130 referred only 
to a transfer of absolute rights and not to the creation of a charge. 

An assignment by way of mortgage or charge of a book debt of a company is void 
•as against the liquidator or any creditor of the company unless the provisions of 
seo. 109 (d) of the Companies Act, 1913, are complied with (»). 

An assignment by way of charge on future property is"' a valid assignment in equity, 
which will attach to the property when it comes into existence (o). The section does 
not permit a transferor to recover the debt. If the transferee and the debtor 
collude, the transferor can file a suit for redemption and can get the debt reassigned ijp 
him ( p ). # 

135* Every assignee, by endorsement or other writing, of 
...If — * of rights a policy of insurance against fire, in whom 
under policy of insurance, the property in the subject insured shall be 

absolutely vested at the date of tjie assignment, shall have 
transferred and vested in him all rights of suit as if the contract 
contained in the policy had been made witji himself. 


€ * Amendment. — This section was inserted by Act 2 of 19()0. It was transferred with 
* slight alteration from the Ponies of Insurance ( Marine and Fire ) Assignment Act, 1866* 
5 of 1866, which is now entirely repealed. 

Policies of Marine and Fire Insurance. — These policies constitute an excep- 
ticyi to the general rule, for they cannot be assigned Vithout a # transfer of the property 
insured. So when the ownership of goods passed fc> the plaintiffs on delivery into their 
lighters they could not recover on a policy which was not agreed to be transferred to 
the plaintiffs by the contract of sale though it was subsequently transferred to them fo). 
But a marine polioy may be assigned after loss (r). 


135A. (l) Where a policy of marine insurance has been 
assigned so as to pass the beneficial interest 
Assignment of rights therein, the assignee of the policy is entitled 
insurance. to sue thereon m his own name ; and the 

defendant is entitled to make any defence 
arising out of the contract which he would have been entitled • 
to make if the action had been .brought in the name of the person 
by or on behalf of*whom the policy was effected. 

# (2) Whg*a the insurer pays for a total loss, either of the 

whole, or, in the case of goods, of any apportionab!epart,ofthe 
subject-matter insured, he thereupon bopomes entitled to take 
over the intereSt of the insured person in whatever may remain 
of the subject-matter so paid for, and he is thereby subrogated 
to all the rights and remedies of thS insured person in and in 


(2) Durham Bros, v. Robertson (1898) 1 Q.B. 
765. 

<m) *<10131? 37 Bom. 198, 40 I.A. 24, 17 I.C. 627. 


<«t) Ranjit Rou v. D. A. David (1035) <32 Cal. 1, 
36 Cal. W.N. 1190, 155 1.C. 193,T35) A.C. 


(p) Lagdir Nanji v, Surendra Mohan (1938) 
177 I.C. 920, (1038) L C. 606. 

{p) Santuram v. Trust+of India Assurance Co. 

See supra. ' . . 

(a) North of England Oil-Cake Co. v. Ard 
“ InmranMCo. (1875) L.B. 10 Q.B. 249 
(r) Lloyd v. Fleming (1872) L.&. 7 Q.B. 2t>»- • 


218 . 
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SSg l t ll Sl,bi “ t “ m,,W as from thc «■"<• of casualty 

BA J??®® w e ! n8Urer pa > TS for a P^al loss, he acquires 
no title to the subject-matter insured, or such part of it as mav 

remain, but he is thereupon subrogated to all rights and remedies 
of the insured person as from the time of the casualty causing 
the loss, m so far as the insured person has been indemnified by 
such payment for the loss. * 

{4) Nothing in clause (e) of section 6 shall affect the 
provisions of this section. « 

__ WM iDSerted by Sec - 4 of th “ Transfcr " f Property (Amendment) Art 

(VA OX ilTn]< 

136. No Judge, legal practitioner or officer connected 
with any Court of Justice shall buy or 
coSS^ith 0f co^Tf Gallic in» or stipulate, for, or agree to receive 
Ju8tlce - any share of, or interest in, any actionable , 

claim, and no Court of Justice shall enforce, 
at his instance, or at; the instance of any person claiming by 
or through him, any actionable claim, so dealt with by him as 
aforesaid. . * 

•Amendment. — Section 136 was originally ns follows - 
• “ 136. No Judge, pleader, muktear, clerk, bailiff or other officer connected with 

Courts of Justice can buy any actionable claim falling under the jurisdiction 
of the Court in which he exercises his functions.’* 

The present section was substituted by Act 2 of 1 900. The amendment considerably 
enlarges the scope of the section. The general words “ legal practitioner ” make it apply 
to advocates and J solicitors. The words ‘'traffic in or stipulate for” prevent a legal 
practitioner bargaining for an interest in the subject-matter of a suit. Again the omission 
of the words “ falling within the jurisdiction of the Court »u which ho exercises 
•his functions * ’ makes the prohibition apply to#aetionablo claims generally and it is not 
exclusive, as it was formerly, of those on which an action might have been brought in 
another Court ( s ). Moreover the amended section makes it flear that the prohibited 
transactions are not only illegal but unenforceable. On the other hand the amendments 
made in the definition of actionable claim and in sec. 137 show thatyklegal practitioner 
may take an assignment of a secured debt, arftl that dealings in stocks , i ares and dehen® 
tures are not prohibited. • 

Object.— The intention of tire former section was said to be tha^officers attached to 
a Court should not be placed*in a position in which they may be tempted to use the in- 
fluence or the information which they mav have acquired by virtue of their possible 
connection with the transaction of busipessV the Court, to the prejudice of persons who 
might have to resort V it for the adjudication of actionable chums (l). The sect.on 
was therefore not applied to a High Court pleader purchasing at a sale held m a 
Subordinate Courtin which he did not habitually pract.sc. Butthcprmcpe under- 
lying the section is of frider import affecting the ad ministration of ju stice m at? Courts. 

'(.) v. 

Singarocharlu v. Sivabai (1888) 11 Mad. 4U*. i , • * • 


Si 
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Ss. In Kerakoogt y. <SerZe («) the Privy Council said — “ It is of great importance in all conn* 
136.137 tries, and more gparticularly in a country like India, that no offioer of a Court of 
Justice should be even exposed to the suspicion that in the discharge of his official duties 
his conduct may be influenced by any personal consideration.’* The section is 
therefore analogous to Order 21, rule 73 of the Civil Procedure Code, 1908, which 
• provides that “ no officer or other person having any duty to perform in connection 
with any sale shall, either directly or indirectly, bid for, acquire or attempt to acquire 
any interest in the property sold.” The words “ or other person” did not oocur in 
the corresponding provision of the Code of Civil Procedure of 1882 and under that Code 
a pleader was said not to be an offioer of the Court and not debarred from purchasing 
property sold in execution, though the Courts disapprove of such purchases (c). But 
sec. 136 does not apply to such purchases non to the purchase of a decree, for a decree 
is not an actionable claim (w). The word “ buy ” in this section does not refer to 
purchases at Court sales, for sec. 136 is subject to sec. 2 (d), and it has been held that a 
purchase by a pleader of a policy of life insurance at a Court sale is not invalid (jeft The 
prohibition applies whether a suit has been filed on the actionable olaim or not, and 
a purchase after suit offends against publio policy more than the purohase of such a 
claim before suit (y). Nor is the prohibition restricted to actionable claims in respeot 
of which the pleader has a professional duty to perform ; and when a pleader purchased 
a house under a kabala which assigned to him the rents which were in arrears, 
this section was a bar to his enforcing his claim (sf . Again an assignment by a Maho- 
medan widow to a pleader other claim for unpaid dower is invalid (a). But a pleader 
may make an assignment of arrears of rent, for a sale of an actionable claim is not 
forbidden and a mere sale is not trafficking ( b ). * 

■ ' 137. Nothing j p. the foregoing sections of this Chapter 

applies to stopks, sfygxes or debentures, 
iu.te!Sntofetc egotlaWe or to instruments $ which .are for the time 
being by law or custom, negotiable, or to 
any mercantile document of title to goods. 

Explanation . — The expression, “ mercantile document of 
title to goods,” includes a bill of lading, dock- warrant, ware- 
housekeeper’s certificate, railway-receipt, warrant or order for 
the delivery of goods, and any other document used in the 
ordinary course of business as proof of the possession or control 
of goods, or authorizing or purporting to authorize, either by 
endorsement or by delivery, the possessor of the document to 
transfer or receive goods thereby represented. * 

Amendment. — This jeotion was sec. 139. The repealed section 139 was as follows : — 
“Nothing in this Chapter applies to negotiable instruments.* * This section was sub- 
stituted by the amending Act 2 of 1900 and there has been no change since then. 

* Negotiable tSstruments and the *Law Merchant.— The assignment of a 
negotiable instrument is effected under the Negotiable Instruments Act by endorsement 
and delively, or if payable to bearer by delivery only. The old section referred only to 
such instruments. The amending A<$ 2 of 1900 includA instruments which are used in 


(u) (1846) 8 M.I.A. 829, 846. 

(t?) Nundeepat Mahta v. Urguhart (1870) 13 
W.R. 209 \ Syed Wajed Hossein v. Hafez 
Ahmed (1872) 17 W.R. 480 ; Subbarayudu 
v. Kotayya (1892) 16 Had. 389: Agkore 
Hath v. Sam Churn (1896) 23 Cal. 806 ; 

it v. Ramanathan (1887) 10 


<w) Qooiniarajulu v. Ranga Rao (1921) 40 Mad. 
L.J. 124, 62 1.0. 266, (*21) A.M. 113. 

m <») ^National Mmtrpiqe Co. v. Harxdas Bom 


(1927) 46 Cal. L.J. 226, 104 I.C. 720, (’2<) 
• A.C. 691. 

(y) •Muni Reddi v. Venkata Row (1914) 37 Mad. 
238, 17 l.C, 644.* , /<Aor , 

Sheogobind Singh v. Oouri Prrnad (192.0 
4Pat. 48, 88 1.0. 81, (*25) A.P. 310’ 
Hiralal Singha v. Tripura Charan Ra.>. 
(1918) 40 Cal. 660, 1$ I.C. 129. , 4T .. 

Amir Hawn Khtri v. Muhammad NaSy 

Hussain (1933) 54 AIL 499, 1932 All. L J- 
275, 13frI.C. 883, ('32) A A. 346. ^ . 

Hirday Narain Singh v. Jugal Prasad St rw 
(1927) 97 I.C. 878, (*27) A.P. 2. 
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Sta22££?<SSS ZZ the Law Merch « 1 ' t (O. A bill of lading « tmnsfiZbleg 
bve^^wment , ^ t am? 8 T*' P “ UOt a documont of title aud cannot be transferred 
« J k i A debenture was given as an illustration of the old sec. 137, but 1 

In Imperial 19 m}t ^ n a f\« n «We claim under the definition in this Act, 

l l idm Vm Betigal * athMat li(ink (/) Rankin, C, J., said— “The 
8eem8 to bc ‘ that debentures aiul certain other things rnav be 

r» m l he T nnt,r provi<lci1 b > sot '. 130 and that the effect of the 
transfer is not controlled by the subsequent sections. 1 do not think it has reference to 
debentures considered as transfers, but only as the subject-matter of a transfer.” 
Bearer debentures are now by the general custom of merchants regarded as negotiable 


instilments (g). A railway receipt entitles the endorsee to delivery at. a document of 
title to goods (h ) ; and so does a delivery order (£). A pledge of a railway reoeiifo has the 
•effect of a pledge of the relative goods (j), Shares can only be transferred as provided 
by the Companies Acts (A). - „i . : • __ « 


• railway reoeiflt has the 
.. transferred as provided 

- r . Shares are not, however, actionable claims and are excluded 

from the operation of this Chapter (/). When a negotiable instrument is negotiated the 
holder in due course does not take subject to the liabilities and equities affecting his 
transferor but may acquire a bctteJ title. But the transfer of such instruments may be 
effected by an instrument in writing under sec. 130 and thp transfer will then bo subject to 
sec. 132 (m). This is because sec. 137, while it gives an extended privilege to mercantile 
documents is in no way restrictive (n). The section is no bar to the transfer of a negotiable 
instrument otherwise than tiy way of endorsement. Thus in places liko the Punjab where 
the Transfer of Property Act is not in force, an oral assignment, has been held to b/b m 
sufficient (o). If a promissory note is executed in* favour of a joint. Hindu 
family the whole family ryiy sue to Recover the debt evidenced bv the note ; and if a 
partition is effected each ihembor may sue (not on the note but on debt) to recover his 
share (p). The beneficial ownct 1 cannot sue on the note alleging that the payee is his 
benamidar, though ho may sue for, the debt evidenced by the note (<j). In some Aases 
.a promissory noto has been held to bo transferred without an endorsement, by operation 
erf law. Thus the party entitled to possession after the release of the property from the 
superintendence of the Court of Wards, is entitled to sue* on promissory notes executed 
by tenants to the Court of Wards (r). So also when a promissory note waH purchased 
at a Court Auction (a). But in a case where a negotiable instrument was allotted to a 
party by a partition award and decree the Bombay High Court held that there was no 
transfer by operation of law (t). 

Section lo% does not apply to instniments under this section, otherwise it would be 
•questionable if a legal practitioner could take a cheque in payment of his foes. 

Section 137 must by virtue of sec. 4 be read as part of the Contract Act (u). 

Muhammad Khumarali v. Hanqa Jiao 
(100 1 ) 24 Mad. 654; Palawan v. Kanu 
(1922) 00 l.C. 501 ; Raman Chatty v. 
Saqarat.hnu X dicker (1912) 11 Mad. L.T. 
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Venkntaramu Ayyar v. Krithnanwami 
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<j) Mercantile Bank,/# India 

4 >f Madras (19*) 56 Mad. 1 7 T 64 Mud. LJ. 
^20. 143 l.C. 041, ('33) A.tf. 20#. 

Kt) Torkington v. Magee (1902) 2 K.B. #27, 430. 
AWv. Krishna 


jsayar v. arww* olft 

115, (1942) 2 £. L. J. 120, 20o I. C. -10, 

i(m) A^w^Kumar v. Ha I^,£ x ysa ^ k Jh^r 

CaL 'W.N. 494, 22 l.C. 500 ; . Mtdhar aauo 
v. Kadir Sahib (1905) 28 Mad. oil, 
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Short title. 


• THE HINDU TRANSFERS AND BEQUESTS ACT, 1914, 

BBXNQ 

MADRAS ACT NO. I OF 1914. 

[Came into force on the 1 4th February, 1914.] 

An Ad to declare the rights of Hindus to make transfers mnd 
Requests in favour of unborn persons [in the Mufassal 
of M.adras~\. 

Whereas it is expedient to declare the rights of person 
governed by the Hindu law to make transfer 
preamble. and bequests in favour qf unborn persons ; 

m It is hereby enacted as follows : — 

* 1. This Act may. be called “ The 
Hindu Transfers' and Bequests Act, 1914.” 

' 2 . (1) This Act shall apply t<5 all transfers inter vivos 

and wills made by persons governed by the 
Application and extent. Hindu law who are domiciled within the 
limits of the Presidency of Madras. 

(2) In the case of transfers inter vivos or wills executed 
before the date of this Act the provisions of thi^Act shall 
apply to such of the dispositions thereby made as are intended 
to come into operation at a time which is subsequent to such 
date : Provided that nothing 'contained in this section shall 
affect bona fide transferees for Valuable consideration in whom 
the right to any property has vested prior to the date of the 
Aqt. 

Explanation. — Hindus governed by the Marumakkattayam 
or the Aliyasaetana law «shall be de£m$d to be persons 
governed by the Hindu law for the purposes of this Act. 

3. Subject to the limitations *and provisions specified 
in this Act, no disposition of property by a Hindu, whether 
by transfer inter vivos or by will, shall be invalid by reason 
only that any person for ^hose benefit it m^y have been made 
was not bom at the date of such disposition. - 
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4 « The limitations and provisions referred to in section if 
shall be the following, namely » 

(a) in respect of dispositions by transfers inter vivos, 
those contained in Chapter II of the Transfer of 
Property Act, 1882, and 


(b) in respect of dispositions by will, those contained 
in sections 113, 114, 115 and 116 of the Indian 
Succession Act, 1^)25. 


^Sections 3 and 4 were substituted for tho original sees. 3, 4 and 5, by the Transfer 
, 0 f Property (Amendment) Supplementary Act 21 of 1929, s. 11, which came into foroe 
on the 1 st April 1930. The original secs. 3, 4 and 5 wore aw follows: — 

3 . A transfer inter vivos or disposition by will if any property shall not bo invalid 
Transfers and bequests in by reason only that th transferee or legatee is an unborn 

■favour of unborn persoiis. person at- tho date of tho transfer or tho ciout-h of t-no twaiator 

as tho case may bo. 


4 No transfer of pibperty can oporato to create sm interest which is to take 
Buie' against perpetuity after tho lifetime of one or more persons living nt the .h,te W. 

in regard to transfers. tho transfer and tho minority of some persons who shall bo 

*tn existeiAo at tho expiration of that period and to whom 
if he attains full age, the interest created is to belong. # 

This is sec. 14 of the Transfer tf Property Ad, 1882. 

* 5. No bequest is valid whereby tho vesting of tho thing bequeathed may _br .delayed 

. bftvond the lifetime of one or morn persons living at tna 

inS^rd* KquS testator’s decease and tho minority of some person who «haU 

4n regard to Uq ^ jn existonco at the expiration of that period and to whom 

af he attains full age, the thing bequeathed is to belong. 

nuo m ./«. /«*.» s—*- **• '»• — “• 1,4 V* '«“» 

Act, 1925. 
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f THE HINDU DISPOSITION OP PROPERTY ACT, 1916, 

BEING 

ACT NO. XV OP 1916. - 

[. Received the assent of the Govemor-tfeneral on the 28 th September 

1916.] 

An Acfr to remove certain existing disabilities in respect of the 
power of disposition of property by Hindus for the benefit 
of persons not in existence at the date of such disposition. 


Whereas it is expedient to remove certain existing 
disabilities in respect t>f the power of disposition of property 
by Hindus for the benefit of persons not in existence at the 
cUite of such disposition ; It is hereby enacted as follows : — 


Short title and extent. 


1. (i) Thv? Act «may be called the 

Hindu Disposition «f Property Act, 1916. 


(2) It extends, in the first instarfce, to all the Provinces 
of India, except the province of Madras: Provided that the 
Governor-General in Council may, by notification in the 
Gazette of India, extend this Act to the province of Madras. 


As to Madras, see App. I and App. III. 

2. Subject to the limitations and provisions specified in 
this Act, no disposition of property by a 

Dispositions for the TT . , 3 * * * 7 ■, r J • 

benefit of person not in Hindu, whether by transfer inter vivos 
existence. or by w iU } shall be invalid by reason only 

that any person fo» whose benefit it may have been made 
was not in existence at the date of such disposition. 

3. The limitations and provisions 
yLtaitations <uid condt referred to in section 2 shall be the following, 

* namely • 

(a) in respect of dispositions, by transfer inter vivos 

those contained in Chapter II of the Transfer of 
Property Act, 1882, and . 

CiiaptAr II” was substituted for “sections 13, 14 and 20,” by the Transfer 
of Property (Amendment) Supplementary* Act 21 of ft929, a. 12, which came 
into force oy the 1st April, 1930. 
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(6) in respect of disposition by will, those contained 
in sections 113, 114, 115 and 116 df the Indian 
Succession Act, 1925. 

The words and figures “sections 113, 114, 115 and 116 of the Indian Successor# 
Act, 1925 ” were substituted for the words and figures 41 sections 100 and 101 of the 
Indian Succession Act, 1865 ” by the Transfer of Property (Amendment) Supplementary 
Act 21 of 1929, s* 12. 


4 . ( Omitted by the Transfer of Property (Amendment) 

• Supplementary Act 21 of 1929, s. 12.) 

The original sec. 4 was as follows : — # 

4. Where a disposition of property fails by reason of any of the limitations referred 
Failure of prior disposi- to in section 3, any disposition intended to take effect after 
— or upon failure of such prior disposition also fails. 

s. Where the Governor-General in Council is of opinion 
t that the Khoja community in British India 

>pli cation of this Act i qt» part thereof desire that til 6 prGWl- 

,e Khoja community. ^ ^ be extended to 8Uch* 

community, he may, by notification in the Gazette of India, 
declare that’tho provisions of this Act, with the substitution 
of the word “ Khojas ” pr “ Khoja ”, as the case may be, for 
the word “ Hindus ” or “ Hindu ” wherever those words occur, 
shall apply to that community in such area as may be specified 
inthe P notificatSn and this Act shall thereupon have dfect 

accordingly. 


tion 


to 
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APPENDIX HI. 


THE HINDU TRANSFERS AND BEQUESTS (CITY OF MADRAS) ACT* 

t BEDTO 

ACT VIII OF 1921. 

[Received the assent of the Governor-General on the 27th March. 

1921.] , 

An Act to declare the rights of Hindus to make transfers and * 
bequests in favour of unborn persons in the City of Madras \ 

Whereas it is expedient to declare the rights of Hindus- 
to make transfers and bequests in favour of unborn persons 
in the City of Madras ; It is hereby enacted as follows : — 

1. This Act may bq called the Hindu 
s^rt title. Transfers and Bequests* (City of Madras) 

Ac p, 1921. 

2 . (1) This Act shall apply to all transfers inter vivos 

and wills made by* persons governed by 
Application and extent. the Hindu law who are domiciled within 
the limits of the Ordinary Original Civil 
Jurisdiction of the High Court of Madras. 

( 2 ) In the case of transfers inter vivos or wills executed 
before the date of this Act, the provisions of this Act shall 
apply to such of the dispositions thereby made as a»e intended 
to come into operation at a time which is subsequent to the 
14th February 1914 : 

*• 

Provided that nothing contained in this section shall 
affect bona fide transferees for valuable consideration in whom 
the right to any property has vested prior to the date of this 
A ct>. 

Explanation. — Hindus governed by the Marumakkattayam 
or the Aliyasantftna law shall be deemed to be persons governed 

by the Hindu law for the purpose^ of this Act. 

* 

3 . Subject to the limitations and provisions specified 
in this Act, no disposition of property by a Hin<]u, whether 
by transfers inter vivos or by will, shall be invalid by reason 
only that any person for whose benefit it may have been made 
was not boro at ^he date of such disposition. 



795 


TRANSFERS AND BEQUESTS ACT. 


4» The limitations and provisions referred to in section 3* 
shall be the following, namely : * 

(а) in respect of disposition by transfer inter vivos 
those contained in Chapter II of the Transfer of* 
Property Act, 1882, and 

(б) in respect of dispositions by will, those contained 
in sections 113 , 114 , 115 and 116 of the Indian 
Succession Act, 1 $ 25 . 


Sections 3 and 4 wero substituted for the original moos. 3, 4 and 5* by the Transfer 
of Property (Amendment) Supplementary Act 21 of 1921*, h. 13, which came Alto force 
on the 1st April 1930. The original ss. 3, 4 aiul 5 wore as follows ; — 

3. A transfer inter vivos or disposition by will of any property shull not bo invalid 

by reason only that the transferee or legatee is an unborn 
favour* of ^nbor n^pc r luuis * ** person at the date of the t ransfer or the death of the testator, 

as the case inuy be. f 

4. No transfer of pr?f)ert.y can operate to create an interest which is to take effect 

after the lifetime of one oi more persons living at the 
In ^wd^ a tean8fer8 Pt ^ 'tulty 0 f the transfer and the mim.Jity of sumo person who shall * 

in existence at t he* expiration of t hat period and to whom 
if he attains full ago, the iifterost created is to belong. 

This is sec. 14 of the Transfer of properly Act , 1882. * 

5. No bequost is valid whereby the vesting of the thing bequeathed may bo delayed 

* beyond the lifetime of one or more persons living at the 

Buie against perpetuity testator’s decease and the minority of some persons who shall 

g d to q ’ existence at the expiration of that period, and to whom 

if he attains full ago, the thing bequeathed is to belong. 

This is sec. 101 of the Indian Succession Act, IsOa. now sec. 114 of the Indian 
Succession Act, T925. 
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APPENDIX IV, 


CROWN GRANTS ACT, 1895. 
(Act XV of 1895). 

[ Passed on the lOtA October , 1895]. 

Historical Memoir. 


Year. ' 


1 

Name of Aot. 

* 

How affected. 

1805. 

XV 

Crown Grants 

r 

Rep. in part. Act X of 1914. 




r 


• f An Act to explain the Transfer of Property Act, 1882. so far as relates to grants from the 
Crown , and to remove certain doubts as to the powers of the Crown in relation 

to such granui. 

• * 

^Whereas doubts have arisen as to the extenj and operation of the Transfer of 
Property Act, 1882, and, as to the power of the Crown to impose limitations and restric- 
tions upon grants and other transfers of land made by it or under its authority, andtt 
is expedient to remove such doubts ; It is hereby enacted as follows : — 

Title, extent and com- 1- (I) This Act may be called the Crown Grants 

mencement. Aot, 1895. 

(2) It extends to all the Provinces of India ; *[a]. ^ 

(3) * * *M. 

2« Nothing in the Transfer of Property Act, 1882, contained shall apply or be 
Transfer of Property Act, deemed ever to Jiave applied to any grant or other transfer 
1882, not to apply to Crown of land or of any interest therein heretofore made or hereafter 

1-p be made by* or on behalf of Her Majesty the Queen 
Empress, her heirs or successors, or by or on behalf of the Secretary of State for India in 
Council to, or in favour of any person whomsoever ; but every such grant and transfer 
sha£ be construed arfT%ake effect as if the said Act had not been passed. 

3. All ^provisions, restrictions, conditions and limitations over contained in any 
Crown grants to tnfr ? such grant pr transfer as afofesaid shall be valid and take 

effect according to their effect according to their tenor ally rule of law, statute or 

tenor. enactment of the Legislature to the contrary notwithstanding 

[a] Repealed by Act X <7 1914. • ~ 
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APPENDIX V. 


TRANSFER OF PROPERTY AND THE INDIAN REGISTRATION t 
(BOMBAY AMENDMENT) ACT, 1939. 

BOMBAY ACT NO. XIV OF 1939. 

(First published, after having received the assent of the Governor- 
• General, in the “ Bombay Government Gazette ” on the 
» 15 thJunc 1939.) 

' A 

An Act to amend the Transfer of Property Art, 1882, and the 
Indian Registration Act, 1908, in their application to the 
Province of Bombay. 

Whereas it is expedient to amend thd Transfer of Property 
Act, 1882, and thS, Indian Registration Act, 1908, in their 
application to the Province of Bombay for the purposes hca*-. 
inafter appearing ; It is hereby enacted as*follows 

• ’ 1. » This Act may be called the Transfer 
Short title. of Property and the Indian Registration 

(Bombay Amendment) Act, 1939. 

2 . This Act shall apply to notices in respect of suits or 
proceedings which relate to immoveable 
Application of Act. properties situate wholly or partly in the 
■» City of Bombav with effect from such date 
as mav be directed by the Provincial Government in this 
b ehalf "by notification in the Official Gazette . 

x> • + -u„4. flip Provincial Government may by similar 

notification direct that the pro* 

in the .id 

notification. 


Amendment of sec- 
tion 52 of Act IV of 
1882. 


* 3 Section 52*of the Transfer of Property ^ 
. / iooo .ghall be renumbered as sub-sec- 
to’ (if oflection 52 of the said Act and 


* . . , .. m so renumbered after the word 

(*) in subjection ( l J $ a no tice of the pendency 

“ question,” the words and%w~ d UD der sect [ on is of the 
of such suit or proceeding is regn-iea . 
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xvi of I ndian Registration Act, 1908,” and after the word “ property ” 
where it ocfiurs for the second time the words “ after the notice 
is so registered,” shall be inserted ; and 

* (it) after the said subsection (1) so renumbered the 
following shall be inserted, namely:— 

“ (2) Every notice of pendency of a suit or prc 
ing referred to in sub-section (1) shall contain the follow- 
ing particulars, namely : — 4 * * * * 9 

(a) the name and address of the owner of immoveable 
property or other person whose right to the 
immoveable property ^ in question ; 

(b) the description of the immoveable property, the 
right to which is in question 

(c) the couft in which the suit or proceeding is pending; 

(d) the nature and title df the sft.lt or proceeding ; and 

f « 

(e) the date on which the suit or proceeding was 
instituted.” 


Amendment of sec- 
tions 18 and 28 of Act 
XVI of 1908. 


4 . In the Indian Registration Act, 
1908, — 


(1) in section 18 — • 

(i) the word “ and ” after clause (e) shall be 
deleted ; and . 

(it) after clause (e) the following shall be inserted, 
namely :— 

‘^e) notices of pending suits or proceedings re- 
ferred to in section 52 of the Transfer of 
iv of 1882 . * Property. Act, 1882 ; dhd t ” ; 

and 

(2) in section 28 fqr the brackets, letters and 
word “ (b) and (c) ” the brackets, letters and word 
“ (6), (c) and (ee),” shall be substitute^. 
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DISPOSITIONS OF PROPERTY (BOMBAY) VALIDATION ACT, 1947 
BOMBAY ACT NO. LIV OF 1947. 


'irst published, after having received the assent of the Governor • 
in the “ Bombay Government Gazette ” on the 10th 
January, 1948.) 


An Act to validate certain dispositions of property in the Prtvince 
$■ of Bombay. 


Whereas it is expedient to validate certain dispositions 
of property in the Province of Bombay ; It is hereby enacted 
as follows 


Short title. 


' 1. This Act may be called the Dispose- ( 
tions of Property (Bombay) Validation Act,* 
?£>47. » 


2* This Act shall apply to all trusts made, und to all 
. wills and other testamentary dispositions 

Application of Act. of persons who have died, before the first 

day of January one thousand nine hundred 

and forty-five — 

(a) y$iere such trusts, wills or testamentary dispositions 
relate to immoveable property situate within the 
Province of Bombay ; 


(6) where such trusts, wills or testamentary dispositions 
relate to property of* every description other than 
immoveable property and are declared, executed or 
made by a settlor or testator, as tlw^case may be, 
in the Province of ^Bombay, notwithstanding an^- 
thing to thp contrary contained in Part II of the 
Indian Succession Act, lifJo. 


3 (1) The following provisions of law shall not apply 

* V ' » aiM i shall be deemed never to have applied 

Validation of certain to the dispositions of property contained 
dispositions. . • af i e v,v the instruments mentioned 

section 2 namely (a) rfon 13 of , the Transfer of Property 
!? 882 .akd“;Son lllrffl- Mian Succeano, Act. 1925. 


in section 
Act 


xxxix 

1925 . 


IV of 1882. * 
XXXIX# of 
1925s 
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(2) To the dispositions of property contained in or made 
by the insl&uments mentioned in section 2 the enactments 
mentioned* in the first column of the Schedule to this Act 
shall apply, and shall be deemed to have always applied, with 
the omissions and. modifications specified in the second column 
of the Schedule. 

4 . Nothing in this Act shall be deemed to affect or pre- 
judice in any way any right, title or interest 
Saving. accrued to any person under a final decree 

* or order of a competent court or acquired 

by any person for valuable consideration before the coming 
into force of this Act. 


SCHEDULE. 


l. 


2 . 


Enactments. 

Section 15 of the Transfer of Property 
Act, 1882. 

Section 16 of the Transfer of Property 
Act, 1882. 

'Clause (b) of section 3 of the Hindu 
Disposition of Property Act, 1916. 

Section 115 of the Indian Succession 
Act, 1925. 

Section 116 of the Indian Succession 
Act, 1925. 

Schedule III to the Indian Succession 
Act, 1925. 

Clause (5) under the heading “ Res- 
trictions and modifications in appli- 
cation of foregoing sections ” in 
Schedule III to the Indian Succession 
Act, 1925. 


Omissions and modifications. 


For 

Li 

44 sections 
section ”. • 

1» 

and ” 

substitute 

Fot 

44 sections 

13 

and ” 

substitute 


44 section ”. 

Omit “ 113,”. 

Omit 44 section 113 or ”, 


For “ sections 113 and ” substitute 
44 section ”. • 

Omit 44 113,”. 

Omit 44 one hundred and thirteen,”. 
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glossary. 


Ab initio.— (Latin). From the beg inn ing 

Abftdi. — A cultivated tract. A farm. 

^' > ^U^nor ReVenUe de " Ved from duties 0,1 th e manufacture and sale of intoxicating 

ACCeBBlO cedlt princlpall.— (Latin). ^ht, aoceaaion is added to the principal. A maxim 
of .^oman law by which ownership is acquired by accession. 

Adaimaliam pfttr&m. — (Tamil). A deed of simple mortgage. ^ 

Adhlapl. A transaction, customary in the Punjab, by which a person sinks a well and 
dears the land and receives in return a proprietary interest in a share of the land. 

Advancement. — A payment to start a child in life or to make provision for him. 

AlienO jure. — (Latin). In the right of another. # 

AliO intnitQ. — (Latin). W. ; |h a different view of prospect. For a different purpose. 

Ba Farzandan. — (Persian). With children, including descendants. The words indicat# 
that the grant is to the grantee and his posterity. • 

Bal-bll-wafa.— See 4 3ye-biI^Af*.’ * 

Bandhak. — (Sanskrit). A pledge, a* mortgage. ^ 

Bandhaklkhat. — (Bengali). A deed *of mortgage. Also bandhaknama and bandhak 
qrotra. 

BastU. — A house site, a building plot. 

Batai. — (From Sanskrit Vut to divide). A share. A division of the crop between the 
landlord and the cultivating tenant. 


Battakl. — See Bu^aki. 

Bemaldl — Without a term. Also Bemeyadi. For the construction of a bemaidi lease 
see Janaki Nath v. Dina Nath (1931) 64 Cal. L.J. 412, 133 I.C. 732. ( 31) A. PC. 207. 

%enaml.— Nameless, fictitious. A transaction tinder a false name. 

Hhayt arnlhalf . — A possessory mortgage. * , 

Blrt. — (From the Sanskrit Vritti, maintenance, moans of livelihood). Fees to family pneat. 
A right, custom or privilege derived from the performance of o%m whether secular 
or religious. A grant of land to a person for maintenance or for religious oP 
charitable objects. — Wilson’s Glossary. * 

Birt-maha-brahamanl.— Fijes o*r presents receive*!* a Brahmin conduct, funersl 
ceremonies. 

.Hi Land grant*! rent free to Brahmins for their support and that 

Wilson’s Glossary. 

_ • iu land and gives a share of the pronly to (he 

. 32 Cal. L.J. 37. * • 


26 


• • 
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Bttttakl. — Proclamation by beat of drum. 

But war a. — Partition. Butwara proceedings are proceedings for partition with the 
sanction of the revenue authorities. 

Bye-bll-wafa. — (Arabic). Literally a sale with faith. A mortgage by conditional sale. 

Caveat emptor.— :(Latin). Let a purchaser beware. “ 4 Caveat emptor * does not mean 
either in law or in Latin that the buyer must take chances, it means that the buyer 
must take care ” : Wallin v. Russell (1902) 2 I.R. 585, 615. 

Cess. — A tax or rate. A great many miscellaneous cesses, imposts and charges were 
imposed under the Government of the Mtghuls in addition to the land revenue both 
by the Government and the zemindars. These have been either abolished or assimilat- 
ed with the land revenue. The cesses abolished are called sitvai (i.e. extras Jj^pr abwa 
off mathaut : S. 74 Bengal Tenancy Act 8 of 1885. Other cesses indirectly 
connected with the use of land and water and called sayar the landlord was allowed 
to retain : S. 3 (4) Agra Tenancy Act, U. P. Act 3 of 1926. Such cesses were bankar 
or a tax on jungle products and Julfar a tax on fisheries and Phulkar a tax on fruit 
trees. f 

Cestui QU6 trust. — The beneficiary of a trust. 

Chakran lands. — Lands held on service tenure. General?/ speaking the term includes 

v all lands so held whether by police officials, chowkidars or persons whose duties are 
personal to the zemindar: Ranjit Singh v. Kali Dasi (1917) 44 I. A. 117, 44 Cal. 
841, 40 I.C. 981. 

« * •; 

Champerty and maintenance. — Practices forbidden by English law which are the 

i fomentation of litigation in which one has no interest of one’s own. A bargain 
whereby one party is to assist another in recovering property and is to share in 
the proceeds of the suit. • 

Char. — Land formed by alluvion. 


Chevlsance. — The business of a scrivener, t.e., a shroff or dealer in money. 


Chose In action. — A term of English law, for a thing recoverable by action as contrasted 
with a thing or chose in possession. An actionable claim. # 

ChOWk. — A courtyard. A square. 


ChOWkidar. — A village watchman remunerated by an allotment of land held either 
rent free or at a low rent in consideration of services to be rendered to the zemindar# 
who before the English occupation was responsible not only for the payment of 
revenue but also fo* the preservation of peace and order within his distriot/ The 
chowkidar rendered not only police service but personal service to the zemindar : 
Ranjit SinghjpJCali Dasi (1917) 44 I.A. 117, 44 Cal. 841, 40 I.C. 981. 

ShUCk. — A corruption of ‘Chak’. (Sanskrit Chak , or Chakra a circle or district). A portion 
of laf.d divided off. The detached fields of a village. A patch of rent free land. 
A separate estate or farm. A rub-division of survey number. — Wilson’s Glossary. 


COVinOUB.irCollusive. Covine is 4 a secret assent determined in the hearts of two or 
more tb the defrauding and prejudice oV anpther.’ — Co. Litt. 357. 

c 

Damdupat. — A rule of the Hindu law of debts by which the interest recoverable at any 
one time cannot exceed the principal. ^ 

Darpatml. — A tenure subordinate to a patni. A sub-leasehold. See 4 Patni’. 


Darpatnldar. — A holder of a daf patni. m • 
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Dartalak. A subordinate taluka or estate the holder of which pays revenue 1 through' a 
. superior talukdar or zemindar. e 

Darwans. — Doorkeepers. Porters. 


Debntter. (A corruption of Deotar from, the Sanskrit Dei'atra belonging to the deity). 
Land granted rent free for the support of a temple or idol. 

D® die ill diem. — (Latin). From day to day. 

Demise. — A transfer by way of lease. 


Deorha. One and half. Used to expip& interest in kind at the rate of fifty per cent. 

rfeshgjj,t Watan. A hereditary district office remunerated by a *cash allowance or a 
grant of rent free land. . ' 

Dharm. (From the Sanskrit Dhar , to hold). That which holds a man in the right path. 
Law, virtue, legal or moral duty. — Wilson’s Glossary. 


DhrUta bandh&ka. — (From Sanskrit Dhristi , sight and BanAhak 9 a pledge). A simple 
mortgage. 9 

Diggnbhogyam. — (Tamil). ^ A simple mortgage. 

Dowlferlst or Daulf e rlst. *-A rent roll. A statement of rents demanded by zemig- 
dar from his tenants. • 

Ejusdem generis.— (Latin), pf the saipe nature. A rule of construction whereby general 
terms following particu&r oneg are taken to apply to persons and things which are , 
of the same nature as those comprehended in the particular terms. 

En ventre sa mere.— (French). inSiis mother’s womb. 

Ex*proprl6tary tenant. — A landlord or proprietor who has lost his proprietary rights 
by alienation voluntary or involuntary and has become a tenant with a right of 
occupancy in his mr land and in land which he has cultivated continuously for a 
specified number of years. See The Oudh Rent Act, 1880 (U.P. Act 22 of 1886) 
s. 7A ; The Agra Tenancy Act, 1926, (U.P. Act 3 of 1926) s. 14 ; The North-West 
Provinces Tqpancy Act, 1901, (N.W.P. Act 2 of 1901) s. 10. See also ‘Sir.’ 

Ex-proprietary tenant. — An ex-proprietary tenant is a landlord who has lost his 
proprietary right but who remains a tenant with a right of occupancy of his sir or 
home farm land : See The Agra Tenancy Act, U. P. Act 3 of 1926, ss. 14 & 15 ; The 
North-West Provinces Tenancy Act, N.W*.P. Act 2 of 1901, s. 10. See also ‘Sir.*^ 

Fee Simple. — A term of English real property law denoting gm absolute estate. * Fee 
signifieth inheritance and simple is added for that is descendible to his heirs generally 
that is simply without restraint to the heirs of the body or like. The word 
(simple) properly excludeth both conditions and limitations that defeat or abrid^ 
the fee’ (Co. Litt. 1. b. ; Halsb. Vol. 24, para. 315). # 

Fee Tall. — A term of English real property law denoting a restricted estate or feudum 
taUiatum or an estate tail. ( To held in Fee Tail or in Tail is where aman holdeth 
certain lands or tenements to him ai*d to his heirs of his body begdt&en’ (Terms 
de la Ley ; Halsb # Vol. 24, para. 4*2). 

Feoffment. — A term of English real property law denoting a conveyance in fee simple. 


ForeHand rent.— ^Re?»t payable in advance. 


Gage. — A pawn or pledge. ^From the sajne root as th$ word engage). 

* Gtaan.— (Marathi). A pledge. A mortgage. # # • 
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Gfttaan Lahftn-(Ms,rathi ) . A mortgage by conditional tale. 

Gb&twaL — Literally the guard of the ghat or hill pass. Ghatwal lands were holdinga 
created in frontier territories so that the holders might be * wardens of the Marches, 
the State granting lands to be held free on condition of guarding the passes : Baden 
Powell Land Systems of British India, Vol. I, p. 032. The person holding the office 
of ghatwal is bound to perform police duties and quasi military duties in considera- 
tion of a remuneration whioh may take the form of the use of land or an actual estate 
in land, heritable and perpetual : Narayan Singh v. Niranjan Chakravarti (1024) 51 
I.A. 37, 3 Pat. 183, 79 1.C. 825, (*24) A. PC. 5. The tenure though peculiar because 
of a certain reserved power of selection nevertheless ranks as hereditary : Baja Durga 
Prasad v. Tribeni (1918) 45 I.A. 251, 46 Cal. 362 ; Secretary of State v. Jyoti Pra&d 
(1^26) 53 I.A. 100, 53 Cal. 533, 94 I.C. 974, (’26) A. PC. 41. The Birbhum Ghatwal 
lands were declared transferable and heritable subject to a rent fixed in perpetuity 
by Bang. Reg. 29 of 1814. 

Gross. — A thing or right in gross is one whioh is independent of anything else. Thus 
a right or common of pasture appendant may^exist in respect of arable land : Tyrrin . 
gham'n case (1584) 4 Co. Rep. 36a, 37. But a right or common of pasture in gross 
appertaineth to no land and must be in writing or prescription : Co. Litt. 122a. 

yuz&ra. — From the Persian word Ouzariah. Maintenance 

Hat. — A market, a market Jveld on certain days, a fair. 

H&tbChlttl. — A letter or note written or vouched bysthe hand of. 

« • 

H&vala. — A transfer of a debt from the original debtor to a person who becomes liable 
c for it to the creditor. 9 

Hereditament. — A term of English real property law. The word hereditament is of 
as large extent as any word, for whatever may be inherited, be it corporeal or incor- 
poreal, real personal or mixt, is a hereditament : Co. Litt. 16a, 383a, b. — Tenement 
is a large word to grant realty but hereditament is the largest : Coke Inst., Vol. 1, 
p. 6. Jarman Bays that the most comprehensive words of description applicable to 
real estate are tenements and hereditaments as they include every species of realty 
as well corporeal as incorporeal. 0 

HerlOt. — A term of English real property law denoting the right of the Lord of the 
manor, on the death of a freeholder to the best beast or other chattel of such free- 
holder : Halsb., 2nd Ed. Vol. 7, pari. 574. 0 

Hiba-bil-lwaz. — A gift # with an exchange* A mutual gift. A gift for a consideration 
as when a man gives property to his wife in lieu of her dower. 

£om68t6&d lattffis-In Bengal the expression denotes a permanent tenancy created 
before the Transfer of Property Act for the purpose of habitation when a puooa 
building has been erected on the land leased : Safor Alt v. Abdul Basid (1924) 39 
Cal. LJ. 585. r With reference #x> the Bombay Bnagdari Act (Bom. Act 5 of 1862) 
a homestead has been defined as including the site of the building, the dwelling 
house, the trees, wells and shrine and afl the appendages which together constitute 
the usual surroundings of the ordinary village home : Collecfpr of Broach v. Venilal 
(1897) 21 Bom. 588, 593. • 

Id certain 6 Bt quod oertum fieri P 0 te 8 t.— (Latin). Another leading is ( Idoertumest 
* qudd oertum reddi potest.* That is (sufficiently) certain which can be made certain. 
A maxim of construction : Owen v. Thomas (1834) 3 My. and K. 353 ( a contract): 
Adams ^ Jones (1852) 9 Hare 485 (a iftU). 
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In esse.— (Latin). In being. 9 

In gremio.— (Latin). In the bosom of. 

In Odium spollatorls.— (Latin). The whole maxim is ‘In odium spdiatorfa omuls 
pnrnnmuntur.’ Every presumption is made against a wrongdoer. A rale of evidenof 
that aa between an innocent party and a wrongdoer unexplained etreumstaneee 
are presumed unfavourably to the wrongdoer : Halsb., 2nd Ed*» Vol. IS* 
para. 70S. 


In pari delicto potior est conditio possidentis.— (Latin). In equal fault the 
condition of the possessor is the Stronger. 

Inan. — An Arabic word meaning a gift or benefaction. A gift by a superior to aa 
inferior. The term is applied to gifts of land rent free or at a quit rent in^eredltary 
and permanent occupation. There are many classes of inam but the word Is of 
generic significance applicable to the grant as a whole. 


Inter vivos. — (Latin). Between living persons. 

Istlmrarl. — From the Arabic word Istimrar meaning perpetual. Permanent. Perpetual. 
The word may by usage refer to perpetuity during the lifetime of the grantee. See 
Istimrari Mokarari. V n the absence of such usage an istimrari lease was bald to 
convey a permanent and hereditary right : Din Dayal v. Sifat Ali (1923) 10 (/LJf. 
630. The istimrari estates in A j mere are held insabsolute proprietary right ancf 
only pay revenue to ^(Tpvemmeqt jn the form of a permanent and unenhan ceable 
tribute : Baden Powdll Langl Systems of British India, Vol. II, p. 336. 

Istimrari Mokarari. — From the Arabic word Istimrar meaning perpetual in pok&t of 
time, and the Arabic word ifokarar meaning fixed as to rent. A perpetual tenure 
» at a fixed rent. But the words in their lexicographical sense do not imply any herit- 
able character as mourasi does : Nar singh Dyed v. Ram Narain (1903) 80 Cal. 883 
approved in Kamakhya v. Rama Raksha (1928) 55 I.A. 212, 7 Pat. 649. 109 I.C. 663, 
(’28) A. PC. 146. This is because permanence may only be during the lifetime of 
the grantee and the words by themselves only confer a life estate on the grantee : 
Ramnarain Singh v. Choia Nagpur * Banking Association (1916) 43 Cal. 332, 86 
I.C. 321. * 


Jftghlr. — From the Persian word Jai meaning a place, and the Persian word Oir 
m eanin g a holder. A grant generally from the Moghul Government of the royal 
share of the revenue but not of the aoif. Such grants were originally for life 
Court favourite or as an appanage to an office or title and were resumable at pleamm. 
In time either because of the decline of the Central Government or because it waa 
thought below the dignity of the ruler to resume, the grant became permanent and 
hereditary and many assignments of revenue grew into lmMycd tenures. Again 
jaghir grants were sometimes made with the express object of settling waste lands so 
that the terms of the grant were such as to make the estate hereditary raid alienable* 
Baden Powell Lan d SysteAs of British India, yd. I, p. 189s Ragricrishnaraov. Nanarao 
(1903) 6 Bom. L.R. 9&3 ; Maya Das v. Qurdit Singh ( 1912) 16 1.C. 866. See Qulabdas 
v. The Collector of Surat (1878) 6 I.A» 64. 


Jatfhigdar. — The Holder of a jaghir. t 

Jkmma.— Total rent or assessment payable. 

3 m tiwil or .TapmY-JProbablv a corruption of semindar. A proprietor ofrlan*. See 
Malabar Tenancy Ac*, Mad. Act. # 14 of 1930, |. 3 (k). Bee also Kanam. 

* 

* Jofthl. — A Brahmin versed in astrology. A priest. # , * 
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J0t6. — A holding fpr purposes of agriculture. It may mean a raiyiti or a nomaiyitl 
holding or any sort of holding. It does not necessarily mean an occupancy hold- 
ing s Upendra Kishore v. Khalil (1932) 55 Cal. L.J. 170, 139 I.C. 544, f 32) 
A.C. 568. 

*., <4 . . , . .. 

Jns ad rem. — 'A right to a thing. A contractual right. 

JUB dliponendl.< — (Latin); The right to dispose of. The right of' sale, control and 
management. 

JUS ln rem. — A right in a thing. A proprietary right. 

Kabnliyat. — See Razinama and Kabuliyat. « 

Kad&in fharlf. — A Mahomedan religious ceremony. * 

Kamakl. — Waste land adjoining cultivated land. The adjoining ryot has ‘Certain rights 
called kamaki rights over the waste land, e.g., the right of pasturage and of gathering 
leaves for manure. 

Eanam. — A customary mortgage in Madras whicl partakes of the character of a 
mortgage and of a lease, fit cannot be redeemed before 1 2 years and the mortgagee- 
lessee or kanamdar is entitled to compensation for improvements on redemption, 
r The annual payments to the mortgagor-lessor or janmi* (probably a corruption of 

< * Zemindar) are regulated jpy what remains of the fixed share of the produce after 
deducting interest. If the mortgage is not redeemed, but is renewed at the expiry 
of 12 years, a renewal fee is payable to the* janmi. Tflis mortgage has a feudal 
origin, the mortgage debt having been originallyr> a fee pa#d in token of feudal 
'allegiance by the holder of the land to the lord : Baden Powell Land Systems of 
British India, Vol. Ill, pp. 159-177. Kanam is defined in the Malabar Tenancy 
Act, Mad. Act 14 of 1930, sec. 3 (1), as follows : — 

“ Kanam means the transfer for consideration in money or in kind or in both by a 

landlord of an interest in specific immoveable property to another (called the 

kanamdar) for the latter's enjoyment, the incidents of. which include: — 

(1) a right in the transferee to hold the said property liable for the consideration 
paid by him or due to him which consideration is called ‘Ctanartham 

(2) the liability of the transferor to pay to the transferee interest on the 
kanartham, 

(3) the payment of 4 michavaram ’ by the transferee, 

(4) the right of the transferee to enjoy the said property for twelve years or any 
other period, ansi 

(5) the liability of the transferee to pay a renewal fee to the transferor, if the 
transfergpri* permitted to enjoy the said property for a further period after 
the termination of the original period.'* 

The wdrd * michavaram * in the above definition is defined in sec. 3 (q) of the said 
Act as 4 whatever is agreed by a kanamdar in a kanam deed to be paid periodically 
in money or hi kind or in both, to or on behalf of the janmlijr 
Sec. 17 of the said Aot gives the kanamdar a right of renewal and regulates the 
renewal fee. * c 

Kanamdar. — See Kanam. 

Karaam.-«-A village servant employed in revenue duties in Madras, and corresponding 
to a patwari in Northern India and kulkemi in Westem^India. The office is remu- 
nerated by a hereditary estate in land. *l5ie appointment and ' succession to the. 
office is reg*latqd/>y the Madras Hereditary Village-Offices Act, Mad. Act 3 of 1895. 
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Karnav&n. A term of Malabar law denoting the manager of a tarwadi Sm ‘Tarwad% 

Kayam or Kalm. Fixed. Imports non -fixity of rent but permanence of occupation : 
Mehr Ali v - Kkalashi (1915) 19 Cal. W.N. 1129, 29 I.C. 461 ; Shyama Charon 

v. Fakir Chandra (1927) 101 LC. 46, (*27) A.C. 646 ; Chandra Kania v „ Amjad Ah i 
(1920) 32 Cal. L.J. 296 F.B. f 


Kayam and Saswatham. — (Telugu). Fixed and permanent. Construed as equivalent 
to Istimrari Mokarari and therefore not necessarily hereditary s JRajaram v. Nar» 
singa (1891) 15 Mad. 199. 


Khata. A ledger account. Also a current account. Also the book in which the acoount 
1 is kept. 

Khadcabala. — A conditional engagement. A mortgage by conditional side. 


Khewat. — The record or register of persons who hold shares in a co-parcenary village, 

Khorposh or KhOT-O-posh. — Literally food and clothing. A grant for maintenance. 

Khot. — A hereditary farmer of land revenue. The khoti tenure is customary in the 
Konkan. * 

KhOt nlsbat. — Lands heftf by permanent tenants of the khot who have hereditary Jbut 
not transferable rights. For the distinction between khot nisbat land and khot # 
khasgi land which is the private property of the khot£ see Oanpaii Copal v. Secretary 
of State (1924 1 48 Bom. *599, 83 T # C. 370, (’26) A.B. 44. 

KhUdkast. — (Literally* self so\ln). Land cultivated by the proprietor himself^ 

Knttubadl. — (Telugu). A Madras* revenue term for the quit rent of land granted to a 
•» public servant. 

Lac. — Resin exuded from the bark of certain trees. 


Lambardar. — From the English word Number . A cultivator who pays the assessment 
and is registered in the Collector’s roll according to his number. He is representative 
of the eo-sharers of his Mahal or villagb, colleots their share of the revenue and baa 
a right of tfuit against them for their share of the revenue, village expenses and 
other dues. See The Agra Tenancy Act, U. P. Act 3 of 1926, ss. 221 and 265 ; the 
North-Western Provinces Tenancy Act, N. W. P. Act 2 of 1901, s. 159 ; The North- 
Western Provinces and Oudh Land Revenue Act, N. W. P. Act 3 of 1901, ss. 46, 144 
and 184 ; The Central Provinces Land Revenue Act, C. P. Act 2 of 1917, ss. 2 (6^*» 
• 187 and 188. * 9 


Lekba Mukl. — A customary mortgage in the Punjab where the mortgagee is in possession 
and is responsible for the accounts. M 


LOCUS poenltentlae. — Place or opportunity for repentance or change of intention. 

Mallkbana. — From the Araftic word Malik iqeaning a propriqfwr. An impost origi- 
nally payable byvthe holders of the village to the proprietor of the parent estate frotn 
which their holdings were carved out* For a history of these imposts, see Bameshtna 
Singh v. The Secretary of State (4906) 11 Cal. W.N. 448. 


Mallkrfandar. The proprietor entitled to receive the malikhana allowance. 8m 

‘Malikhana.’* 

• • , • 

Math.— An abode for students of the Hindu religion. An establishment where Hindu 
religious mendicants ifeside. The oijgin of Maths is explained in Samrumtha*. 
Settappa (1878) 2 Mad., at p. 179. # # • 


• • 
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Melwaram.— (Ta^jMl). The proportion of the crop claimed by Government as opposed to 
the Kudivaram or the cultivator's share. See Seethoyya v. Subramanya (1029) 96 
LA, 146, 62 Mad. 463, 117 l.C. 507, (’29) A. PC, 115. 

c Mlras. — An Arabic word denoting inheritance or heritability : Ajimanessa v. Panna Lai 
(1923) 27 Cal. W.N. 1037. The permanency of Miras tenure is indisputable. The 
Mfmtdfir and his descendants from generation to generation enjoy the land so long 
as they pay the rent : Khanderao v. Ramji (1899) 1 Bom. L.R. 373 ; Vithalbowa v. 
Narayan (1894) 18 Bom. 507. 

Mohant, — The head of a math. See 'Math.' f 

Mohurrum or Muharram. — The first month of the Mohamedan year when it is un- f 
lawfyl to make war. It is the month in whioh Hasan and Husain the sons ftf Ali 
were killed. This event is celebrated every year by the Shias with publio mourning 
and lamentation. 

Moltararl. — Derived from the Arabic word Mokarar, an agreement. Means agreed 
upon or fixed. The word is applied to a tenure with a fixed rental : Gaydatutta v. 
Girischandra (1910) 15 Ca^ W.N. 175. But the word raises no presumption that the 
tenure is hereditary, for fixity may only be for the lifetime of the grantee : Bilasmoni 
v. Raja Sheopershad (1882) 8 Cal. 664, 9 I.A. 33 ; Nab&ldra Kishore v. Chaudhury 

, € Mian (1931) 52 Cal. L.J, 583, 131 I.C. 584, (’31) A.C. &5. 

Mortis causa. — (Latin). Bemuse of death. 

Mortuary. — A payment due by custom on a man's dea&Sout of his property to the 
€ parson. (Halsb., Vol. 3, para. 917). * * 

MOUr&Si. — Derived from the same root as Miras bn Arabic word meaning hereditary. 
It implies a succession from generation to generation, a heritable and permanent 
tenure: Giribala v. Kedar Nath (1929) 56 Cal. 180, 117 I.C. 534, (’29) 
A.C. 454. 


Muafl. — A tenure by u^hioh land is held rent free for a time. 

Muddata Krlyam or Muddata Kayam.-*(Telugu). A mortgage by conditional sale. 
Mukhtlar. — A law agent. A legal practitioner of an inferior grade. 


Mukkadaml. — The tenure of the mukkadam or headman of the village who is responsible 
for the collection of the revenue. In the absence of dear evidence to the contrary 
it is not heritable or transferable : BhagwaH v. Hanuman (1900) 23 All. 67. 


Mulgenl. — A tenure in the Carnatic of 'new and previously uncultivated lands ‘with 
hereditary succession. A hereditary farm at a fixed rate indefeasible as long as the 
stipulated rent^paid. 


Murra. — A weight of grain ; 25 maunds in some plaoes and 28 maunds in other places. 


MUBtatffc&aq. — Security. A word indicating a hypothecation. 

a • 

Mutawalll. — A person appointed to the care and management of wakf property. See 
*Wakf.’ 


Naslan bad Naslan. — Generation after generation. Words usedrto indicate an estate 
of inheritance : Gnanendra Mohan Tagore v. Upendra Mohan Tagore (187(5)4 Beng. 
L.R. 103, 182 O. C. J. ; Tulshi Perehad Singh v. Ram Narain Sfygh (1886) 12 Cal. 
*117, 42 LA. 205. * 


Naur or Nacr* — A lump sum paid as a premium ; a royalty or bonus or commission ; a 
fine paid Jo the State on succeeding to offioe or property. 
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Nazirana or N&zrana. — A premium. A sum exacted by a superior is the guise Of 1 
present. . # 

Nirantar.— Perpetually ; for ever. See Bom. H.C. Printed Judgments (1876) 227. 

Hon 6Bt factum. — (Latin). It is not done or executed. A plea by which a mas charged 
upon a writing avers that it is not his deed : Halsb., Vol. 10, para. 721. • 

Novation. — A new contract whereby a liability under an existing contract is ex tin* 
guished and a liability under a new contract is substituted for it : Scurf v. Jardine 
(1882) 7 App. Cas. 345. 

j Omne majus continent In se micas. — (Latin). The greater includes the less. He 
who has authority to do the more important act shall not be debarred from doing 
%hat of less importance. 

Omne principal trablt ad Be acceSBOrinm. — (Latin). Every principal draws the 
accessory after it. See ‘Acessio oedit principal]. 1 

Optlmns rerum interpres USUS. — (Latin). Usage is the best interpreter of things. 
See Broom’s Legal Maxims, 7tA Ed., p. 592. 

Ottl- — A form of kanam mortgage in Madras in which tfie interest on the sum advanced 
covers the whole oiHhe ianmi's share of the produce. See 4 Kanam.* 

Owelty. — Compensation given for inequality of shares on a partition. * * . 

9 • 

Pal a. — A turn of worship.^ ^The right of the officiating priest in a temple to conduct the 
public worship and receive the offerings in rotation with the other ptijaris or priests. 

• i 

Palyam. — (Tamil). Land settled on Polygars or robber chieftains at a quit rapt on 
condition of rendering police Services. For a history of the tenure see Appayasami 

• Naicker v. Midnapore Zemindari Co. (1921) 48 I.A. 100, 44 Mad. 575, 60 I.C. 953. 

Paracudl. — (Tamil). A migratory or non-resident cultivator who does not belong to 
the village community. See Ulwadj. 

PardanlShln. — Sitting behind the screen. A woman who observes the role of seclusion. 

» 

Parwarish.— ^Persian). Cherishing or fostering. Maintenance. 

Pata or Patta or Putta. — A lease. A generic term embracing every kind of engagement 
between a Zemindar and his Tenants, or Ryots : Dhunput Singh v. Oooman Singh 
(1887) 11 M. I. A. 433. 

Patnl. — An estate carved out of his proprietary interest by a Bengal Zemindar eitlssr 
as a device for raising money or to be relieved of the trouble of direct management ; 
Baden Powell Land Systems of British India, Vol. I, p. 543 ; Wilson's Glossary. — 
At first the zemindar was prohibited from giving a for more than ten 

years. This restriction was removal by Regulation 5 of 18t2 and the practice 
became common for the zemindar to create permanent subordinate tenures. 
These tenures are called *Patni talooks and are by their verv nature heritable and 
alienable, the zemindhr retaining the status’of zemindar but parting with all control 
and interest, except as to a quit rent : Tarinee Chum Oangooly v. Watson A Co* 
(1869) 3 Beng. L.R. 437 A.C f , 12* W.R. 413. Patni talooks created before the 
permanent settlement were recognised by Bengal Regulation 8 of 1796. The Patni 
Law, i.e, f Bengal Regulation 8 of 1819 was enacted to grant facilities to the 
zemindar tb create Patni talooks for the punctual payment of rent: Swrendra 
N drain Sinhn v. Bijoy Singh (1925) 62 Cal. 655, 89 I.C. 785, ('25) A.C. 962. 

. Patnldar. — The holder off a Patni talobk* See 4 Patni. ' 
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fattldar. — The owner of a patti or share of a mahal or Tillage separately assessed to 
land revenue, fie pays his share of the revenue thrqugh the Lambadar of the mahal. 
The shares are generally fractional according to the laws of inheritance : Baden 
Powell Land Systems of British India, Vol. I, p. 126. See The Central Provinces 
Land Revenue Act, C.P. Act 2 of 1917 ss. 2 (12), 97, 123, and 161. The North-West 

c Provinces and Oudh Land Revenue Act, N.-W. P. Act 3 of 1901 ss. 84 (l)(c), 146 
(e), and 16Q. See also * Lambadar.* 

Patwari. — A village servant employed in the keeping of revenue accounts in Northern 
India corresponding to the karaam in Madras and the talati or kulkemi in Bombay. 
The appointment and remuneration of patwnris is regulated by ss. 22, 23 and 24 
(b) of the North-West Provinces and Oudh Land Revenue Act, N.-W.P. Act 3 of 
1901. Patwaris are also in existence in some districts in the Central Provides; 
Ss. 43- and 227 (d) of the Central Provinces Land Revenue Act, C.P. Act 2 of 1917. 

Permutatlo est Vlclna emptlonl. — (Latin). Exchange is analogous to purchase. 

P6F801ML dOBignata. — (Latin). A person designated. A person specified or nominated. 

Pern&rthum. — A customary mortgage in Malabar. *It is a mortgage by conditional sale 
redeemable by payment ofdhe market value of the land at the time of redemption : 
Shekari Varma v. Mangalom (1876) 1 Mad. 57. ^ 

Pro/anto. — (Latin). For so much, for as much as is paid. * 

• « 

tproprlo motU. — (Latin). Of K&s own motion, by his own act. 

Proprlo vlgore. — (Latin). By its own force. r 1 V • 

• • 

PnJVl.— A priest in a Hindu temple who conducts public worship and receives offerings 
either for himself or for the idol. «■ 

Quicquid lnflBdiflcatnr solo, solo cedlt.— (Latin). Whatever is built on the so ft 
falls into or becomes part of the soil. Whatever is built on the soil belongs thereto. 

Qnlcquld plantatur solo, solo cedlt.— (Latin). Whatever is planted in the soil 
falls into, or becomes part of the soil. Whatever is planted in the soil belongs thereto. 

Qui faclt per allnm facit per Be. — ( Latin He who acts through another is deemed 

to act in person. * 

Qol prior est tempore potior est Jure. — (Latin). He who is first in time prevails 
in law. He has the better title who is first in time. The equitable doctrine of 
priority. * 

Qui senslt commodnm dgbet et sentire • onus. — (Latin). He who derives the advan- 
tage must sustain the burden. 

Ralyat. — A cultivators a peasant ; a tenant who is given the right to bring the land 
•under cultivatiSn : Hira Lai v. Matukdfiari (1928) 7 Pat. 275, 109 I.C. 461, (’28) 
A.P. 31^. See the definition in s. 5 (2) of the Bengal Tenancy Act, 1885. 

Ram Lila. — A publics performance in «the month of Ashwin pi a drama illustrating the 
adventures of the God Rama. 

Razlnama and Kabnlayet. — Surrender and* agreement. The procedure by which 
one person relinquishes his holding in land and another persoft agrees to become 
the holder or Khatedar under the Bombay Land Revenue Code, Bom. Act 5 
of 187& t • 

• € 

Regalia. — Royal rights pertaining to the Crown. Things belonging to the Sovereign. 
The crown, sceptre, orb and other articles &ed at the coronation. 
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R6bftn or Efthn. — (Arabic). A pledge; a mortgage. • 

Relief. Money payable to the lord by a freeholder on his succession to land of whioh 
his ancestor died tenant of the manor. (Halsb., 2nd Ed. Vol. 7, para. 504). 

Rent note. — An agreement to lease signed only by the lessee. 

Res communes. — Things that are common to til men. Things the property in whioHP 
belongs to no one, but the use to all ; such as air, light, running water, etc. 

Res extrft commerclum. — Things not the subject of commerce or trade. Things 
which cannot be bought or sold. 

Res gestae. — (Latin). Things done. '• 

Restitutio ad Integrum. — (Latin). Restoration in full. 


Royalty. — In mining leases a royalty is a payment to the lessor proportionate to the 
amount of the demised mineral worked within a certain period : Halsb., Vol. 20, para. 
1418 — It is in reality the price paid for a portion of the soil the payment whereof 
is distributed over a number of years : Krishna Kishore v. Kaaunda Syndi Collieries 
(1922) 65 I.C. 673, (’22) A.P. 3)1 ; A. G. of Ontario v. Mercer (1883) 8 App. Cas. 767. 
Ryot. — See Raiyat. 


Sad&V&rat. — (Sanskrit ).. % A guest house for the accommodation of travellers or religious 
mendicants. » 

# 

San. — A form of anomalous mortgage unaccompanied with possession prevalent 1n» 
Gujerat. 

/ • * 

Sankalp. — (Sanskrit ) % A vow* a gift in accordance with a vow. 


Sarab&rakar- — A manager or lapd agent who collects rents, retains a portion 9s his 
profit and pays the balance to the zemindar. In some cases the office is hereditary 
* but without right of alienation without the permission of the zemindar. — Wilson’s 
Glossary. 


Sarabarakarl interest. — The interest of a s&rabarakar or middle man. See 
Sarabarakar. 

Saranjam- — TJJie maharati equivalent of Jaghir. See “Jaghir.” 

Saswatham- — (Telugu). Permanent. See Kayara and Saswatham. 

Scheduled district. — A scheduled district is defined in s. 3 (49) of the General Clauses 
Act to be a scheduled district as defined in the Scheduled Districts Aot, 1874. The 
Indian Statute Book contained from the earliest time ‘deregulationizing’ onset*’ 

* ments barring the application of the ordinary law, which was at first contained in the 

• old 4 regulations ’ in the more backward and less civilised parts of the country. 
These enactments became so complicated that it was difficult V* ascertain what laws 
were and what laws were not in force in the ‘deregulationized* tracts. The &he- 
duled Districts Act was passed to remove doubts as to the extent of these tracts 
and the law in force theitin. It specifies and constitutes a number of the deregula* 
tionized tracts as scheduled districts and *gives power to declare by notification 
what enactments are, and what enactments are not in force in any scheduled district. 
It further enacts that any <ystrict to which 33 Viet. c. 3 s. 1 (giving power 
t<» make regulations for the peace and good government of British India) is made 
applicable, is a scheduled district.— Hlbert’s Government of India, p. 214. 

Seisin.— A term df English real property law. It signifies possession of ^freehold so 
that a man cannot be said to be seised of land unless he is in possession of the free- 
hold either personally or by meaift «f tenants :*Topham New Law of Property, 4th 
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c Ed., p. 12. It has nothing to do with seisure which is a forcible taking of possessions. 
It meant originally quiet poMeeaion sitting on land, ijt, 9 the poss e ssion of a settlor 
or squatter itSm the Latin sessio, sitting. It was formerly used of chattels but is 
now a technical term of real property law. 

jShetNU— (A corruption of Seva). Service. Attendance upon an idol. Worship. 

<* 

Sheb&lt* — The manager and superintendent of an endowed Hindu temple. 

Shlkmi. — A subordinate tenure the holder of which pays his revenue or share of revenue 
through some other person, and not direct. The word means belly and a shikm 
tenure is a tenure which has been carved out of the head tenure. The word ‘Shikmi* 
is a common expression meaning an undertenant: Doma Singh v. Oobind (1931) 
135 I. C. 93, (*31) A.P. 36. 4 

Sir* — The word means f his own’ — The proprietor’s Sir land is his own land as distin- 
guished from the land in whioh the old tenants of the village have ancient rights. 
It is the home farm land in which the landlord or co-sharer in the joint village holds 
directly in his own management, either cultivating it himself or by his farm ser- 
vants or personal tenants. Certain privileges attach to the Sir and if the landlord 
or sharer defaults in the payment of revenue and is put out of possession and be- 
comes an ex-proprietary tenant, he still retains his Sir : Baden Powell Land Systems 
of British India, Vol. 1 , p. 166. See also The Agra Tenancy Act, U. P. Act 3 of 1926, 
*js. 4 to 7, 14, 15, 18 and 69 ; The Central Provinces Land Revenue Act, C. P. Act 2 

* % of 1917, 88. 2 (17), 68, 9% 94, 106, 120 and 137 : The North-Western Province 
Tenancy Act, N.-W.P. Aot 2 of 1901, ss. 10, 11 and 89; The North-Western Pro- 
vinces and Oudh Land Revenue Act, N.-W.P Act 3 of looi, ss.*4 (12), 4 (13), 122 

to 127. • # 

# 

Specialty* — A contract under seal. A contract nftade by deed, e.g. 9 a mortgage. 

SpOB SUCCeSBionlS* — (Latin). An expectancy to succeed to the property of a living 
person. It confers no actual interest in property, not even a contingent interest. 

Stridhan* — Property held by a Hindu woman unconditionally and subject to no res- 
triction. That alone is her peculiar property which she has power to give, sell or use 
independently of her husband’s control : Phukar Singh v. Ranjit Singh (1878) 1 AIL 661 . 

«■ 

Sadbharnabond. — From Sud, interest, and Bhama, paying in full. A usufructuary 
mortgage bond. 

Sol Juris* — (Latin). Literally, of his own right. A person capable of exercising his 
rights. An adult who is no longer under the disability of infancy. 

8U0 Jure* — (Latin). In one’s own right. * 

Swadbill Adhamanam* — Literally possession deed. A possessory mortgage in Malabar 

■ # • 

Tabula in nauf raglo* — (Latin). Literally* a raft in a shipwreck. A description 
applied ^o the English doctrine of tacking. 

Tagavl or Takavir— laterally assisting. Advances of mSney made by the Government 
to cultivators for the purchase of seed to be repaid when the crop is reaped. 

Tahslldar* — An official in charge of the collection of the revenue of a tahsil or division 
of a district. • c . 

Talulca or Talook* — A division of a district An estate. Talukas in Oudh were 
opginajly granted by the Moghul Government at a favourable Assessment. See 
The Oudh Estates Aot 1 of 1869 as amended by Act 3 of 1885. As to Gujerat see 
Bom. Aot 6 of 1888. As to Paftii TalukaiLSAs Tatni*. * 
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Tai kdar«— The holder of a taluka. See * Taluka.’ « • 

Taran G&h&n* — Literally security pledge. A simple mortgage In Bombay. 

T&rw&d. — A term of Malabar law denoting a group of persons all of them tracing their 
desoent from a oommon female ancestor, owning joint property under the absolute 
m a n agement and control of the senior male member who is called the karnavan : • 
Shuppu Menon v. Narayanan (1905) 28 Mad. 182 F.B. 

Tenant toy curtesy* — 4 A tenant by curtesy of England is where a man taketh a wife 
seised in free simple or in fee tail general or seised as heir in tail general, and hath issue 
by the same wife, male or female, bpm alive albeit the issue after dieth or liveth 

» yet if the wife dies the husband dhall hold the land during his life by the law of 
England.*— Coke on Littleton s. 35 cited in Eager v. Fumivall (1881) 17 Ch. D. 115, 
12u. — The husband was said to have an estate by curtesy meaning proliably an 
estate given by the curia or Court. The estate of curtesy has been abolished by the 
Administration of Estates Act, 1925. 

Tenement* — A term of English real property law. Blackstone says that a tenement 
though in its vulgar acceptation 1 is only applied to houses and other buildings, yet 
in its original proper and legal sense, it signifies everything that may be holden 
provided it be of a permanent nature. 

Terminus a QUO* — (Latin). 9 The starting point from which. * 

Toda glras hak. — The right to an annual payment of toia giras. The custom of toda 
giras arose out, of the /^possession by conquest of old Rajput Chiefs in Malwa, 
Gujerat and Centred India. They were cadets of ruling Rajput families to whom* 
territory had been assigned for giras or maintenance, the word Qiras meaning literally 
a mouthful. When dispossessed they waged war and levied contribution all around 
* them. Their exactions were compromised, the word Toda moaning a composition. 
Toda giras was therefore in its origin a cash composition which secured protection 
and freedom from plunder. The allowance has now beoome an item in the rent roll 
of the villages : Baden Powell Land Systems of British India — , Vol. 3, pp. 277, 281. 

Transit in rem jndlcatam. — (Latin). Basses into or becomes a thing adjudged or 
finally decidrjd. When the judgment is delivered the cause of action is extinguished 
*and transit in rem judicatam or merges in the judgment. 

Ulavadl. — (Tamil). A cultivator who has inherited land. An ulavadi mirasdar was 
held not to be a permanent tenant when he was also described as paraoudi, i.e., migra- 
tory : Mayandi CheUyar v. Chokkalingam (1904) 27 Mad. 291, 31 I.A. 83. mmm 

U ntile r. — The trustee or manager of a temple in Malabar. # 

Uttoandl. — A system of cultivation in Bengal by which the tenant cultivates for a year 
or a season o nly and the rent is fixed by agreement when the crojf is on the grouAl, 
Hunter's Statistical Account of Bengal cited in Beni Madhub v. Bhutan Mohun 
(1891) 17 Cal. 393. * * a 

Ut llte pendente nihil Innovetur.— (Latin). Let nothing be altered or renewed 
while the suit is pending. ■* 

Utpat.-5-A priest attached to the temple at Pandharpur. 

Ut res magls valeat quam pereat. — (Latin). Literally rather let the matter prevail 
than let it perish* or rather let it operate than let it be inefficient. A canpn o£ con- 
struction whereby if a deed is capable of a twofold construction, that construction 
flh o uM be adopted whiA will uphold tfce deed. 
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*Varashasan- — (Marathi). An annual allowance paid either by the Treasury or by assign- 
ment of the r^enues of a village ; an assignment or charge on the revenues of a village 
made by the proprietor. 

Verumpatt&mdar. — A verumpattam tenant. See V erumpattam tenant. 
# Verampattam tenant* — A tenant who has taken a lease for the cultivation of land or 
gardens without any loan or advance. See The Malabar Tenancy Act, Mad. Act 
14 of 1930 s. 3 (w). 

Vlnaya. — A code of ecclesiastical law following the precepts of Buddha and recited by 
Buddha’s disciple Upali at the first Council after Buddha’s death. Buies of dis- 
cipline for the monastic order. m 

Vrlttl. — A Sanskrit word meaning mainte nance, *means of livelihood or profession. A $ 
customary allowance ; a payment or a fee to a Brahmin. ^ 

Wakf.— ^he word in Arabic means literally detention’ or ‘immobilisation’. Hence 
Baillie’s definition — 4 The detention of a thing in the implied ownership of Almighty 
God in such a manner that its profits may revert to or be applied for the benefit of 
mankind’ Baillie’s Mahomedan Law p. 558. Hamilton translates the word as 
appropriation. Hence the definition — 4 The appropriation of any particular article 
in such a manner as subjects it to the rules of divine property whence the appropriators 
right to it is extinguished and it becomes the property of God by the advantages 
resulting to his creatures.’ Hamilton’s Hedaya p. 23 l. f * The definition in the Wakf 
t * Act is 4 Wakf means the permanent dedication by a person professing the Mussal- 
* man faith of any property for any purpose recognized by the Mussalman law as 
religious, pious or charitable.’ This represents the xgc^ming now attached to the 
word in the Courts. * * 

• 0 

Wajib-ul-arz. — (Arabic). Literally fit or worthy of representation. A record of 
rights prepared by a Settlement Officer in a coparcenary village. In the North- 
West Provinces it is the most important document relating to the administration^ f 
the village : Mussammat Lali v. Murli Dhar (1906) 33 I. A. 97. It is a register of 
the shares and holdings in the village and states the mode of payment of the revenue 
and the powers and privileges of the Lambardars. It is also an official record of 
local custom. Balgobin v. Badri Prasad (1923) 50 I. A. 196. 

Watan. — The word includes an office held •hereditarily for the performance of duties 
connected with the administration or collection of the public rivenue or with 
village police. The Watan property, if any, the hereditary office, and the rignts 
and privileges attached to them, together constitute the Watan. Watan land is 
land held or assigned for providing ^remuneration for the performance of the 
M duties of the watandar or person holding the hereditary office. See Bom. Act 
3 of 1874. % • 

Yajman. — A person who employs a priest or priests to perform for him either fixed or 
occasional religjiojw ceremonies ; a householder ; a head of a family ; a master or 
• head of a caslfc. • 

Yajman ^allis. — Books containing names of pilgrims who have visited the shrine in 
past years. # 

Yajman vrlttl- — An obligation imposed upon the purohit # or family prieBt to perform 
certain religious rites, the performance of which carries with it certain emoluments : 
Kadnlal ▼. Bekarilal (1932) 25 S.L.R. 4$1, 1?7 I.C. 136, (’32) A.S. 60. 
Z&rlchaharam. — A fourth part of the price ; claimed by the zemindar as a perquisite 
on the sale of a holding. 

* 

ZuM-peahgi. — Literally a payment in advance or a lease for a premium. A usufruc- 
tuary mortgage in the form o£a lease. ^ € 
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Abandonment of security — 

by mortgagee, 464, 474. 

Abatement of rent— 

diluvion, where land lost by, 603. 

# eviction of tenant, by lessor, 692, 693. 

eviction of tenant by title paramount, 693. 

iAnd Acquisition Act, where land is acquired under, 694. 

onus on tenant, 693. 

Abstract of title, 312 . 

rarely delivered in India, 340. 

Acceleration doctrine of, 152- 15 /. 

not accelerated, 153. * 

under the Indian Succession Act, 153, 154. 
vesting of estate when accelerated, 152. 

Accession to leasehold property, 659. 671. See Accretion. 

Accession to mortgaged* property^ 436. 
acquired accession*438, 439. * 
after decree extinguishing mortgage, 438, 489. 
contract excluding mortgagee's right over, 489. 
during continuance of the mortgage, 438, 488, 489. 
extinction of mortgage, after, 489. 
grove planted by mortgagee, 439. 
inseparable, when, 438, 439. 
lease renewed, right to, 490. , 

mortgagee V^right to, 213, 488. 

0 mortgagee’s right to accession for the purpose of security only, 489. 
mortgagor’s right to accession made by mortgagee. 436, 438. 
mortgagor discharging prior incumbrance, 213, 488. 
natural accession, 436, 437. * 

^ separable, when, 438. , 

terms of mortgage may exclude mortgagee’s right to, 481S 
Trusts Act, effect of, on the law as to, 436, 437. 
waste land reclaimed by mortgage is not, 438. • • % 

ACCOUnt- 

claimable by mortgagor o%ly on redemption, 51 1. 

liability of mortgagee in possession to keep, 509. • 

failure to, 510. 

on footing of wilful default, 506,^510? 
rei^ts and mesne profits, of, 505, 506. 

Accretion to leasehold property, 67 1 . 

encroachments tire not, 671, 672. 

1 right to, 660, 671. 

licensee, whether entitfed to, 671. * .# 
need not be imperceptible, 671. 
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Accumulation, 128. 

dqpctian foi? does not affect vesting, 135, 186. 
direction for, is exception to s. 11, 125. 
exceptions, 126, 127. 

Hindu law, 127, 128. 

of income does not postpone vesting of property, 135, 136. 
periods for which accumulation is allowed, 123, 125. 
under the Indian Succession Act, 127. 

Acquiescence- 

mortgagee's remedy to sue for mortgage mogey lost by, 472. 

Acquisition under Land Acquisition Act- 

abatement of rent payable by tenant, 693, 694. 

compensation for, 499. 

is not destruction of security, 469-499. 

Actionable claim, 13, 14, 766, 767. 

beneficial interest in moveable property, 770. ** 
benefit of contract annewsd to ownership of land, 783. 
benefit of contract, 63, 64, 773. 
contracts, assignment of, 773. 
debt, assignment of, 772. 

assignment of part Af debt discussed, 772, 773. 
decree is not, 69, 88. 
definition, 13, 14, 25. 
failure of pu/pose, 126. 
fire policies, 779. 
gift of, 754, 776. 
marine policies, 779. 

mere right to sue, distinguished from, 67, 68. 
mortgage debt is not, 13, 86-88, 767-769, 783. 
negotiable instruments, 788, 789. 

notioe of transfer of. See Notice of transfer of Actionable Claim, 
pay order, 776, 776. 

share of profits in the hands of lambardar in U. P., 769. 
transfer of, 770. See Transfer of actionable claims, 

m and Notioe of transfer of actionable claim. 4 

Acts — Bengal — See Regulations. # 

Bengal Tenanoy (Amendment) Act, (4 of 1928), 77. 

Acts— Bombay— 

# Bombay Lagd* Revenue Code, (5 of 187$), 89. 

Acts — Bondelkhand — 

Bundblkhand Land Alienation Act, 457. 

Acts — English — See Statutes. # 

Acts— India— « 

Bengal Land Revenue Sales Act, (11 of 1859)r82, 253-254. # 

Bengal Tenancy Act, (8 of 1885), 222, 498, 667. * 

Burma Laws Act, (13 of 1928), 12. 

m Civil Procedure Code, (5 of 1908), vi, viii, 53, 71, 75, 130, 194, 2Cfe, 536, 542. 

Civil Procedure Code (Amendment) Act, (16 of 1930), x. 

Contract Act, (9 of 1872). See Contracj Act. * 

Crown (grants Act, (15 of 1895), 13, 658. 

i • • • 
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Acts — India — contd. 

Devolution Act, (38 of 1920), vi, 739, 

Easements Act, (5 of 1882), 83, 644. 

Svidenoe Act, (1 of 1872), 391, 710. 

Hindu Disposition of Property Act, (15 of 1916), 12, 106, 792. 

Hindu Transfers and Bequests (City of Madras) Act, (8 of 1921), 12, IOC, 794 . 
Land Acquisition Act, (1 of 1894), 469, 499, 694. 

Landlord and Tenant (war damages) Act, 1939, 694. 

Limitation Act, (9 of 1908), viii. See also. Limitation, period of. 

Married Women’s Property Act, (3 # of 1874), viii, 97, 777. 

Mesne Profits and Improvements Act, (1 1 of 1855), 227. 

Mussalman Wakf Validating Act, (6 of 1913), 11, 132. 
ftorth-West Provinces Rent Act, (12 of 1881), 74. 

Pensions Act, (23 of 1871), 71. 

Presidency -towns Insolvency Act, (3 of 1909), 274. 

Provincial Insolvency Act, (5 of 1920), 274. 

Registration Act, (16 of 1908), viii. See Registration Act. 

Repealing and Amending Act, ^10 of 1927), vi, 18, 752. 

Sale of Goods Act, (3 of 1930), 196, 310. • 

Specific Relief Act, (* of 1877), vii, 48. 73, 193, 208, 285, 293, 333. 

Succession Act, (39 of 1925), viii, 12, 91, 98, 102, 104, 117, 119, 121, 127, 128, # 130, 
133, 137, 139, 141, 142, 143, 144, 146, 148, 150, 151, 153, 155, 158, 159, 161, 103, 
166, 170, 171, 172, 762. 

Transfer of Broperty/Atnendmetft Acts, (2 of 1900), vi, 296, 767 ; (11 of 1915), vi, 
(38 of 1925)> vi, (27 bf 1926), vi, 18, 752 , (20 of 1929), viii, and See 
commentaries on sections referred to at p. viii ; (5 of 1930), viii, 15. * 

Transfer of Property (Amendment) Supplementary Act, (21 of 1929), viii, 12, 43, 
• 97, 111, 791, 792, 793. 

Trustees’ and Mortgagees’ Powers Act, (28 of 1866), 476. 

Trusts Act, (2 of 1882), 48, 73, 136, 193, 437, 500, 505. 

Acts — Madras — See Regulations. 

Hindu Transfer and Bequests Act, (1 pf 1914), 12, 106, 790. 

Transfer Property Amendment (Madras City Tenants) Act, (3 of 1922), vi. 

jfctB — United Provinces— 

Agra Pre-emption Act, (2 of 1922), 251. 

Agra Pre-emption (Amendment) Act, (9 of 1929), 251. 

Agra Tenancy Act ( 12 of 1881), 74, 225, 258. 

Actual Demise, 642 . 


Administrator- 

power to grant leases, 625. 
power to mortgage, 362. 

Advancement, doctrine of. 184 . 

Eurasians, applicability to, 184. 
unknown among Incfians, 184. 

Adverse possession — 

of limited interest, 638. 

Affirmative covenants, 191 . 

contractual obligation, 192. 


Agent- 

authority to transfer? 79. * # 

communication by, to principal, 41, 42. 
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Agent— eotud. 

fraud of, and tiotice, 14, 42, 43. 

fradfeulent transfer by, 73. 

limitations to rule of imputed notice, 39-41. 

mortgagor's service or tender on or to, 622, 623. 

notice to, 14, 39? 

service of notice to quit on, 654. 

Agreement to lease, 64 1 . 

actual demise, effecting, 642. 
distinguished from lease, 641. 

Indian law, 641, 642. 

Englishflaw, 641. 

when operates as a lease, 641. 

when does not operate as a transfer, 641. 

Agricultural leases, 739. 

agricultural purposes, 740. 

application of principles cfi English law as reproduced in the Transfer of Property 
Act, 709, 730, 731, 740. 

^disclaimer in, 721. 

* exempted from the Chapter on Leases in T. P. Act, 739. 
forfeiture in agricultural tenancies, 721. 
oral lease whether valid, 739, 740. 

r Alternative limitations, 121. 

Annexation— 

easements annexed to land, 83. 
meaning of, 21, 83. 
mode of, 22. 

things annexed to or imbedded in the earth, 21. 

Annuity— „ 

whether transferable, 65. 

Anomalous mortgage — See Mortgage — Anomalous. 

Appointment deed of— • 

power of appointment whether property, 46. 
whether transferable, * 

Apportionment of benefit on severance of estates, 177, 70u 
# agricultural jbep.dhcies exempted from rule, 178. 
benefit of what obligations apportionable, 178. 
benefit %f obligation when apportionable, 178. 
burden on serviexrt heritage not to«be increased, 178 
covenant for quiet enjoyment, 

distinguished from apportionment of periodical payments by time, 177. 
notioe of severance, 178. See Severance. * • 

rule of apportionment not applicable to involuntary transfers, 178. 
when benefit is not severable, 178. 

Apportionment of periodical payments on transfer, 173. 

contract or local usage, effect of, 176. ^ * * 

Court sale ^id, 11, 174. 
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Apportionment of periodical payments on transfer— ctmirf, 

date of rent payable, whether affected, 176. ^ 

distinguished from apportionment of benefits on severance of estates, |73. 
English rule, 174. 

excluded by contract or local usage, 176. 
execution purchaser, position of, 1 1. 
limitations of Indian rule, 174. 

Indian rule, scope of, 1 74. 
periodical payments, other, 175. 

Appurtenant — 

“ easements appurtenant/' meaning of, 83. 

Assignment by way of charge, 786. 

Assignment of contracts, 773 . 

benefit can be assigned but not burden, 773. 
mode of assignment, 774. 


Assignment of debts, 772. 

Assignment of debt by way of mortgage, 785. 

Assignment of debt for unpaid price, 86 , 33 1. 

assignee gets benefit (^seller’s charge, 331. 

Assignment Of Leasehold — See Assignment of term by lessee. 

Assignment of marine or fire policy, 786. 

• » i 

Assignment of mortgage deb%— 

actionable claim, whether, 86 , 767, 768. 
by registered instrument as immoveable property, 86. 

by unregistered instrument treated as assignment of debt divorced from the 
security, 86. 
in English law, 768. 


Assignment of reversion by lessor, 703-706. 
absolute assignment, 704. 

assignee has rights and liabilities ho loifg as he is owner, 705. 
^ ' assig nee liable if lessee so elects, 705. 

assignment of reversion of part of property, 705. 
attornment whether necessary, 704. 

covenants running with the land, assignee's rights to, 704. 
duration of assignee’s liability, 704. 

* lessee is assignee of part of reversion, 704. 
part of reversion, 704. 

rent prior to assignment, assignee’s rights to, 705. 
rights of assignee, 706. 
severance of reversion, 705. 

usufructuary mortgagee in assignee of part of reversion, 706. 


Assignment of term b/ lessee, 660, 618 , 679. 

absolute assignee liable for rent, and on covenants running with tae land. 

681-683. • 

absolute assignment creates privity of estate, 679. 

j gnfee not liable on personal or collateral covenants unless restrictive, 6S3, 684. 

covenant mft tc. assign, 685. 

does not absolve lessee from contractual liabilities, 680. 

TBngliah mortgage (assignment abstflqje), 679. 



THE TRANSFER OF PROPERTY ACT. 


89 * 

antgUMBt of term b j leasee — amid. 

Indiftp mortgage (assignment not abiohite), 670. 

Ti^iyi mortgage or sub-lease does not create privity of estate, 679. 
lessee liable as surety for assignee, 683. 
lessee's covenant not to assign, 685. 
v lessee’s liability .after assignment, 680, 683. 
liability of absolute assignee, 681, 682. 
liability of assignee does not depend upon possession, 683. 
liability of lessee after, 680, 682, 683. 
mortgage or sub-lease, assignment by way of, 679. 
non-transferable tenures, 687. • 

part of the term, assignment of, 687. f 

possession and liability of assignee, 682, 683. f 

priyfcy of estate between lessor and assignee, when established, 681, 682. 
privity of estate, what is, 680, 681. 
restrictive covenants when assigned, 684. 
sub-lease of whole unexpired term, 679. 

Sub-lessee not liable to head lessor, 681, 6$2. 

surrender by lessee doeg not operate as an assignment, 716. 

whole residue of the term, assignment of, 678, 679. 

Attached to the earth, 13, 20 , 84, 85, 676, 677. 

* * house, 85. ^ 

machinery, 85. 

Attached to what is Imbedded in the earth, 24, 2 ^ 

Attachment — See Court Sales. 

attaching judgment creditor has no charge, 553. 

attaching judgment creditor had right to redeem under the old section, 550, 55G. 
prevails over obligation oreated by contract of sale, 193, 194, 304. 

Attestation- 

anomalous mortgage requires, 383. 
charge, on, whether necessary, 607. • 

consent, whether attestation implies, 719, 720, 200, 201. 
definition, 13, 18. 

English law as to, 18. 

estoppel, whether attestation operates to create an, 19, 200. 
invalid attestation of a deed of mortgage, 392. 
such deed will not operate as a charge, ,392. 
mortgage deed before Act, whether requires, 9. 
mortgage deed requires, 390. 

# where exeout^pt tf pardanashin lady, 19. t 
retrospective operation of, 18, 390. 

Attested Instrument— 

proof of f 391. 1 

Attesting Witness- 

illiterate person can be, 18, 391. 

must sign in presence of executant, 19, 390. 

party to deed oannot be, 18, 391. 

interested may be, 18, 391. 
registering officer whether competent, to be, 18, 390. 
scribe whether competent to b4 391. c « * 
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Attornment by tenant—- “ 

whether neoessary, 704 . 


Authority to transfer, 79. 
when person has no title, 79. 

Beneficial interest in moveable property, assignment of, 770. 

Benefit of contract, 63, 773, 783. 

Benefit of contract annexed to ownership of land, assignment of, 783. 

Benefit to arise out of land, 15, 16, 83, 84. 

Benefits after completion, 334. * 

Blrt-maha-brahmani, 61 . 

Boundaries— 

lessor’s duty, 702. 
mortgagee’s duty, 413. 

Breach of lessor’s covenant for quiet enjoyment, 669. 

damages, 669. * 

British India— 

definition, 6. ^ 

Native States, not inducted in, 6, 7. 

Scheduled districts, included in, 7. 


Buddhist law, 8, 12, 755, 764. 

monk, whether may be t/ahsferee, 
rules of, not saved by the Act, *12. 


Building schemes, 190. 

Bungadar, 646. 

Buyer- 

charge of, 334, 335. 
damages, recovery of, by, 339. 
disclosure, duty of, on the part of, 332. 
liability of, af^er completion of sale, 309, 5 10, 333. 

• in respect of incumbrances, 333. 

losses, 333. 


outgoings, 333, 334. 

before completion of sale, 309, <310. 

for non-disclosure of material facts, 332. < 

- paynfent of price, 33\ 333. 

remedies of, before completion of sale, 338, 339. 

damages, suit for, 339. » 

rights of, after completion of sale, 309, S10, 337. ^ 

to retain amount i>ayable to mortgagee where property is sold 
free from incumbrances, 345. 

, as to impfovements, 334. • 

increments, 334. 

* rents and profits, 325, 326. 
beford completion of sale, 309, 3 10, 338, 339. 

charge for earnest money, 335, 336. 

prioe pre-paid, 334, 335. 


Cantonments— 

88. 54 (2) & (3), 59, 107,123, extended £>. 


ft. 8, 39*, 669, 755. 
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Cessation of Interest after deposit nnder s. 83, 547, 548. 

mortgagor .must have done all he can to enable mortgagee to take the amount, 

_ 548, 540. 

^notice served on the mortgagee, 549. 
stipulation for notice before redemption, 549. 

Champerty and maintenance- 

law of, whether applicable in India, 784. 

Chance of a legacy— 51, 58. 

Chance Of succession — See Spes succession^. ' 

Charge — 

advance of money by itself does not create, 603, 604. 

arrears of rent, 608. 

attestation whether necessary, 607. 

attachment not a, 553. 

by act of parties, 605. 

instances of, 605, 606. 
registration of, when necessary, 607. 
contingent charge, 606. 

created by decree, enforced in execution, 460, 461. 
defined, 603. ^ 

distinguished from mortgage, 358, 359, 604. 
does not amount to a mortgage, 604, f 605. 
enforcement of, 337, 604, 610. 1 

c instances of, 607, 608. # 

merger of, 611, 613. 

not enforced against transferee without notice, 610. 
notice of, 609. 

operation of law, by, 608, 609. 
partition deed, by, 522. 

premium, unpaid, whether charge for, 639. 

registration of, 607. 

security bond to Court is not, 604. 

seller’s charge for unpaid price, 326. 

seller’s charge, whether passes with assignment, 88. 

subject-matter of, (specified property), 607. 

sub-purchaser’s charge, 337. 

transferee without* notice and, 6&9. 

trustee’s charge, 65, 611. 

unpaid premium for, 639. 

Charitable Trust, 120 , 130 . 

* 

Charities— • « 

gift for encouragement of sport, 129. 
gift to charity in a remote event, 130. ( 
rule against perpetuity is not applicable. Ills 130. 

Cheque— 

not revoked if presented in donor’s lifetime, and payment a wroitgfully refused, 762. 
* revbked by donor’s death, 762. 

Chokidar, 62. * 
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Class, transfer to, 12 . 

anomalous results of Leake v. Robinson, 1 18. 
former rule exactly opposite, 118. 
if interest fails as to some, others take, 117. 

Indian Succession Act, 119. 

Clog on redemption, 397. 

collateral benefit to mortgagee, 403. 
condition of sale in default, 399, 400. 

condition postponing redemption in c^s© of default, 400, 401. 
doctrine of, applies to anomalous mortgages, 601. 

* long term for redemption, whether, a, 402, 403. 
pe&dty in case of default, 401. 
restraint on alienation, 401. 
subsequent agreement, 406, 407. 

Commencement of Act, 6. 

Commencement of a lease, 627. * 

Company— * 

living person included iif* 46, 50. 
mortgage by liquidator, 1 1. 

» 

Compensation for use and occupation, 631. 

claim for, not as&ignablef 66. * 

tenant at will liable for, 631. 

Competent to contract, 77. * 

Competent to transfer, 77, 78. 

authorized to transfer, 79. • 

adjudged lunatic is not, 78. 
disqualified to contract, 78, 79. 
lunatic except during lucid interval is not, 78. 
minor is not, 78. 

Compromise is not a transfer, 49, 58, 93. 
involving restraint on alienation, valid, 93. 
a involuntary sale, 96. 

Computation of time in a lease, 706. , 

Condition, 89. 717. 

distinguished from covenant, 717. 

Condition of residence, iso. 160 . 

Condition or limitation, 90. » 

absolutely restraining alienation, 91 . 
compromise decree and, 96. ^ 

definition of, 90. » 

determining interest on insolvency, invalid, 101. 

Hindu law, 96. 
involuntary transfer and, 96. 

Mahomedan law, 96. 

postponing enjoyment after majority* repugnant, 134. 

• transfer subject to, 90. 



824 


THE TRANSFER OF PROPERTY ACT, 


Condition precedent — 

condition subsequent, when construed as, 141. 
distinguished from condition subsequent, 132, 133, 148. 
followed by gift over is conditional limitation, 136. 
r fulfilment of, J49. 

Indian Succession Act, 148, 149. 

performance of, 149. 

transfer, conditional, 148. 

void condition precedent, 148. 

void if it defeats the provisions of law, 141*. 

void if impossible, 148. 9 

void if immoral, 1481 

vdSd if opposed to public policy, 148. 

Condition precedent construed as condition subsequent, 141. 

Condition subsequent — 

condition precedent construed as, 141. f ‘ 

distinguished from conditional limitation, 136, 160. 
distinguished from condition precedent, 132, 133, 148. # 
r fulfilment of, 157. • 

r if ambiguous construed in sense favourable to the vested interest, 157. 

in partial restraint of mftrriage, 161. 

Indian Succession Act, 159, 161. « 

invalid if void as condition precedent, 160. 

< penalty, where amounting to, 144. 
revesting on, 159. 
time for performance, 364. 
valid when, 160, 161. 

void condition subsequent does not affect the transfer, 148. 

Conditional limitation, 136. 

condition precedent, followed by a gift over, 136. 

distinguished from condition subsequent, 136. • 

does not prevent estate from vesting, 136. 

Hindu law, in, 157. 

Indian Succession Act, 155. 

^ M ahomed an law, in, 157. 

repugnancy, void for, 156. * 

revests the estate in another person, 136. 
ulterior transfer is effected by, 154, 166. 

# ulterior Ipgu^sfe#’ is subject to rules in specified sections, 154, 155. 

Conditional transfer, 147. 

acceleration, wjiere prior bequest fails, 151, 162. 
condition precedent, 148. 
coupled with transfer to another, 151. 
failure of prior disposition, and, 161, 16i!. c 
Indian Succession Act, 160. 


Consent, express or Implied — 

9 attestation does not imply consent, 200. 
incases of ostensible ownership, 199, 200 v 
Bay be implied by conduct, 199, 200. r 
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Consideration— 

dower debt is valid consideration, 273. 
excludes natural love and affection, 273. 
gifts are without, 747. 
inadequacy does not presume fraud, 273. 
of leases, 639. 

Consolidation of mortgages, 430. 

equity of consolidation abolished, 430. 
may be allowed by contract, 430. 
mortgagee bound to consolidate, 461. 

• mortgagor may redeem each mortgage separately, 462. 

Construction— 

amending statutes, 4. 

beneficial construction, 3. 

declaratory or explanatory statutes, 4. 

general Act does not derogate from special Act, 3. 

golden rule, 2. i 

grammatical sense of words, 2. 

headings to group of actions, 1. 

illustrations an aid to, ft. 

intention to take property without compensation not to be imputed, 4. 

literal construction, 3. • 

margina l notes excluded, i. # 

preamble an aid to,,l. t 

previous state of law, 2. 

proceedings of Legislative Council excluded, 4. 

« rules of, 2-5. 

statutes affeoting substantive law, 4, 9. 
statutes affecting procedure, 4. • 

statutes apparently inconsistent, 3. 
statutes encroaching upon private rights, 4. 
strict construction, 3. • 

Constructive notice, 14, 26. 

actual possession, 14, 27, 35, 36. 
municipal taxes, of, 31. 
not presumed from mere negligence, 30. * 
part of property, sale of, 32. # 

"presumed from gross negligence, 30. • 

registration, 13, 20, 28, 32. 

specific circumstance starting point of enquiry, 29, 203 (ill. 3)^ # 
state of property, whether, 39. * ^ 

wilful abstention from inquiry or search, 27-30, 171. 

See Notice and Notkse to an agent. ^ 

Contingent class, 142. * 

a scertainm ent of^class, 142. • 

c onting ent, when not, 143. * 

exception to s. 21 not applicable, 143. 

Contingent interest, 138. 

condition precedent construed as subsequent, 141. 
contingent class , 142. • • • 

distinguished from vested interest, 133, 139. 
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Contingent interest, 138 — corud. 
exception, yi9, 141. 

Indian Succession Act, 139. 

not contingent, if absolute gift of income, 139, 141. 
specified uncertain event, 138. 
spes succession** not, 141. 

Contract — 

benefit of, whether assignable, 693. 
transfer and, 42. 

Contract Act— 9 

parts of Transfer of Property Act taken as part of, 43. 

s. 12, 78. 

s. 83, 73, 148. 

s. 24, 72. 

s. 178, 178A, 196. 

s. 248. 763. 

Contract of sale — 

conveyancing practice in India. See same head . 
created equitable interest prior to Act, 113. 
r creates equitable interest in English law, 303. 

creates no interest in property under Act, 113, 291, 308. 
equities of person contracting to buy, 304. f # • 

obligation created by, does not prevail over attach men 193, 304. 

Contractual obligation— s. 40- 

covenant for pre-emption is, 194. 

enforced against volunteer or purchaser with notice, 185, 193. 

notice of, may be constructive, 195. t 

personal though annexed to ownership, 193. 

purchaser at Court sale, 195. 

will not prevail over attachment, 1 93, 304. 

Contribution to mortgage debt, 526. 
after enactment of s. 92, 537. 
before enactment of s. 92, 537. 
co-mortgagor omitted from mortgagee’s suit, 537. 
converse of marshalling, 527. 
debt must be common, 540. • 

English rule of inverse order, 532. 
equal equities, 541. 

# excluded J^g^sdnfract, 539. • 

extent of : in proportion to value of properties, not to benefit received, 539. 

lache»of mortgagee, 536. # 

marshalling, riglyt of contribution is subject to, 541. t 

mortgage debt not fully discharged, if, 538. 

mortgagee, doctrine not applicable to, 532. 

laches of, 536. « * 

mortgagee purchasing share in equity of redemption liable, 533. 
mortgagee purchasing share in property not liable, 534. 

/mortgagor sells part and retains a share, where, 531. 
obligation not personal, 529. 

Pl^iea to, 638. *' 
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Contribution to mortgage debt, 526 —contd. 

prior incumbrance deducted, 529, 530. 3 

prior mortgage realized by sale of one property, its value for contribution is nil, 529. 

Principle of contribution, 551, 552. 

rateable proportion of prior incumbrance deducted, 529. 

release by mortgagee of part of security, 534, 535. 

right to, modified by contract, 539. 

right to, not modified by equitable considerations, 540. 

right is subject to marshalling, 541. 

suit for, 536. » 

# valuation for, 539. 1 

wbj> must make : two or more persons having distinct and separate rights, 528. 

Conveyance— * * 

definition in L.P.A., 1925, 48. 

transfer not necessarily by conveyance, 48. 

Conveyancing practice In India— 

contract of sale, as regards, 340, if 44. 
costs of conveyance, 344. 
description, errors of, 3-j3. 
investigation of title, 34d. 
length of title, 340. 
requisitions, 340. 
rescission, right <of, 343. / 1 
time for completion, <344. 1 

title, stipulations as to, 342, 343. 

Co-owner— 

* damage by, after transfer, 217. 
dwelling house, transfer by, of, 217. , 

Hindu law, under, transfer by, 216. 
interests of, 218. 
liabilities of transferee from, 217. 
presumption )f equality, 219. 

•transfer by, 216. 
transferee, rights of, from, 216. 

% Co-owner's Interests, 218. 

Court— 

not a juridical person, 358, 362. 


Court sales, 81. 

apportionment and, 11, 174. 
effect of antecedent contract on, 195. 
fraudulent transfer and, 262. 
improvements by purchase:* at, 232. 

Its pendens and, 253. • 

mortgagee purchasing equity of redemption at, 413, 414. 

principle of s. 8 applied, 81, 82. ^ # 

purchaser is transferee by operation of law, 10, 195. 

a. 41 not applicable, 196. 

transferee from benami purchaser at, 205. 

Covenant- 

distinguished from condition, 717. * 9 

express overrides implied, 662. 
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Covenant annexed to land, 186 . 323. 

* See Covenant running with the had. 

Covenant for pre-emption — 

personal covenant not affected by rule against perpetuity* 113, 114. 
prior to Aot^vold if unlimited in point of time* 113, 114. 

Covenant for anlet enjoyment, 321, 666. 

apportionment of, 679. 

annexed to and goes with lessee's interest, 669, 670. 
breach of lessor's covenant, 669. t 

damages for breach of, 669. 4 

does not extend to tortious acts, 667, 668. 
pqgrt of premises demised, 670. 
payment of rent not condition precedent, 670. 
protects lessee from title paramount, 666. 
seller's covenant for title is not, excluded by, 323. 

Covenant for renewal of lease, 7io. r 

perpetual renewal, 711. « 

Covenant for title (lessor’s), 663, 664. 

dovenant for title (mortgagor’s) , 444. 

Covenant for title (seller’s), 319. t , . 

applies to misdescription of title not of property r 320. 9 
conveyances before the Act, 321 . 
does not apply to a trustee, 324. • 

English law, 321. 

eviction by title paramount, applies even in case of, 319. 

express covenant for title, 323, 324. * 

incumbrances, discharge of, 318. 

limitation for suit on, 321-323. 

notice of defect of title, effect of, 319, 320. 

runs with the land, 324. 

Covenant not to assign (lessee’s), 686. 

breach involves forfeiture if there is right of re-entry, 685. 

consent on payment, 686. , 

involuntary assignment is not breach, 686. 

not broken by a sublease, 686. 9 

not to assign without consent of lessor, 686. 

runs with the lcypd, 686. 

strictly cr*^inied, 686. 

Covenant running with the land, ise. 

assignee of lessee and, 686, 687. 
covenant for title of seller, 319, 323. 
covenant not annexed to land, 189. 
in a lease, 669, 682, 683. 
in a mortgage, 446. 

lessee's covenant not to assign, 686, 686. 

personal and collateral covenant of le sse e is not, 684. 

*pers&nal and collateral covenant of mortgagor is not, 467. 
proviso for re-entry, 717, 71A # * 4 

restrictive covenant and assignee of lease, 684. 
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Covenant to defend title (mortgagor's), 444. , 

Covenant to give possession (lessor’s), 664. 

abatement or suspension of rent on future to give possession, 664. 

Covenant to pay public charges (mortgagor’s), 445. 

Covenant to pay rent of leasehold (mortgagor's), 445. 

Creditors— Transfer to defeat or delay, 256. 

amendment of s. 58, 257. , 

( appointment, deed of, 262. • 

award, 262. 

ienami or colourable transfers, 261. 
burden of proof of fraud, 267. 
consideration, 271, 273. 
creditor's suit, 275. 

debtor may pay his creditors iij any order he pleases, 264 f 265. 
debtor may nor reserve benefit for himself, 265, 266. 
deed of wakf is a transfer under s. 53, 262. * 

defeat or delay creditors refers to creditors generally, 264. 
evidence of fraudulent intention, what 1 b, 268, 269. 

gross inadequacy of consideration whether presumption of fraud, 273. 
Hin du wife entitled to separate maintenance is creditor, 263* 
history of s. 53, 259. 7 1 J 

insolvency, 274. * 9 

intention how determined, 268, 269. 
judgment creditor, 263. 
s * limitation for creditor's suit, 276. 

Mahomedan wife is creditor for dowqr debt, 263. 
no presumption of fraud, 257, 268. 
partition, sec. 53, applied to, 270. 
partners, assignment between, 270. 

preference Jo one creditor is not voidable, 264, 265, 266. 

# second appeal lies on question under sec. 53, 267. 

Statute of Elizabeth, 259. 
subsequent creditor, 263. 

surrender of life estate is transfer under. sec. 53, 262. 

transfer, 261. , . 0 _. 

; transferee in good faith and for consideration, 256, *71. • 

voidable, 262. 

voidable to what extent, 273. 
wakf, 262. 

Crops— , 

grown by transferee under defective title, 232, 
lessee's right to, 677 . * 

m ortgage of future, 50. 
moveable property, 13, 17. 

Crown— • • 

debt, 223. 

grants by, 13, 658. * 

lease, 659. 
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# 

Crown— cotad. 

prerogative off 3. 
when bound by statute, 3. 

Custom— 

9 affecting alienation of religious office, 61. ' 

affecting alienability of occupancy rights, 76. 
affecting non-transferable tenures, 687. 

Damages— 

breach of covenant by lessor for quiet enjoyfiijnt, 669. 
where lessee fails to give vacant possession, 702. 

Damdupjit— 

rule of, whether applicable to mortgages, 12. 
whether applicable after mortgage suit, 12. 

Daniels «. Davison, rale in— 

whether applicable where matter rests in contract, 38. 

Darpatnl lease— 4 

restraint on alienation, 95. 

r Pafe or expiry of notice to £ult, 652. 

Death of transferee, 137. 

Debt, 86. 769. 

^assignment of, 772. 
mortgage of, 785. 
warranty of solvency of, 784. 

See Transfer of actionable claim — Assignment of debts — Assignment of mortgage 
debt — Assignment of debt by way of mortgage. 

Decree — 

actionable daim, whether, 69, 88. 
charge created by, 460, 461. 
right to sue, whether, 88. 

Deed of Appointment— 

whether transferable, 49. 

m befeat the provisions of Jlaw, 74. 

Defect in property, 311. 

non-disclosure of, f 12. 

Defect in title, 311. 
material defect, 311. 

Define and amend, l? 

m Act whether exhaustive, 2. 

object to amend existing law, 1. 

Delhi— 

Act not applicable to provinoe of, 7. 

Demise— * 
actual, 642. 
meaning of^626. 
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Deposit in Court, 54 1. 

amount of deposit, 544, 545. 
cessation of interest, 545, 547. 

Court, 544, 547. 
deposit, amount of, 544. 
effect of, 544, 546. 

function of Court ministerial, 542-543. 
muBt not be conditional, 544. 

must not be to the account of the mortgagee and a third person, 542 , 643 . 

notice of deposit, 547. 

operates as a tender, 545. f * 

1 refusal to accept valid deposit, effect of, 546. 
t%ne for, 543, 544. 

under sec. 83 does not discharge mortgage, 454, 545. 
when to be made, 543, 544. 

after principal money Incomes due, 543, 544. 
before suit for redemption is barred, 544. 
where to be made, 544. » 

who may make, 542, 543. > 

mortgagor, 542. , f 

any other person entitled to redeem, 543. 
whole balance remaining due on mortgage, must be of, 546. 
withdrawal by mortgagee, effect of, 543. * 

Destruction of security, &&), 468 . J 

acquisition under Land Acquisition Act, is not, 469. 

Dharam, gift for. 131. • 

Discharge of incumbrances on sale, 347. 
object of sec. 67, 349. , 

procedure, 349. 

Disclaimer Of lessor’s title— See Forfeiture. 

Disqualified to jontract, 78, 79. 

Dllqualified to be a transferee, 75. 

Buddhist monk is not, 76. 

executive instructions of Government, effect of, 76. 
minor is not, 76. 

. transfer to disqualified person, void, 75. , 

Distress, 727. 

Dominium, 47. 

Dabee,748. 

must be alive at date of gift, 748. 

must be ascertainable person, 748. » 

presumption in case of several donees, 748. 

Donor, 748. 

Dowlfffrlst, 643. 

Duration of lease, 628. 

Dwelling house— , 

t ransfer ee of co-owner bf, 217. * # 
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f |flUni«t v 335, 336. 

Easement — m 

definition, 60. 

eawments annexed pass on transfer, 83. 

« easements in gross, not recognised, 60. 

grant o£ is not a transfer of property, 48, 60. 

includes profits a prendre , 60. 

mortgagor may not burden property with, 450. 

not transferable apart from dominant heritage, 52, 60^ 

operation of transfer on, 83. • 

transfer, whether creation of, 48. $ 

Edwardg v. Edwards — 

Rule in, 145. 

Edwards v. Hammond — 

Rule in, 141. 

#, 

Efflux of time — Determination of leases by, 708, 712. 

Election, — 164, 165. 
acceptance, 171. 

, * belief of transfer, 169. r 

benefit reverts to transferor, 169. 
different capacity, 170. 
disability, 172. 

•exception, 170. 
heir, by, 168. 

Hindu law, 172. 
illegality, cannot cure, 168. 
impossibility of, 169. 
indirect benefit, 170. 

Mahomedan law, 173. 
principle of, 165. 
proprietary interest, 167. 
ratification, 172. 
reverts to donor, when, 169. 
same transaction, 167. 
mmmm. status quo cannot be restored, 172. 
time for eleotion, 172.# 
two years, presumption, after, 172. 


Enforcement of obligation not merged in conveyance, 338. 
English covenant fer quiet enjoyment — express, 666. 

absolute, 666, 667* 

* restricted, 666. 9 # 

English covenant for quiet enjoyment — implied, 667. 
breaoh of covenant, 669. 
damages, 669, 670. 

lessor may not derogate from his grant, 668. 
tortious acts, 667. * # ' 
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English law of fixtures, 20 . 

does not apply in India, 20, 21. 

English law— restrictive covenants, 185, 186. 

English mortgage— See Mortgage— English. 

Enjoyment postponed — See Vested interest. 

En ventre sa mere, 103 . 

Equitable Charge, 557. 

Ifrnltable estates, 47 , 48. 9 

arq^ personal rights in India, 48. 
not recognized in India, 47, 48, 193. 
prior to Act, recognized, 113. 

Equitable Mortgage — See Mortgage by deposit of title deeds. 


Equitable Sub-mortgagee — See SuV*mortgngee. 

Estate feeding the estoppel, 207-215. 

consideration, necessary* 210. 
covenant for title, 212. '* 
erroneous representation, 208, 209. 
execution Bales, 214. 
fraudulent representation £08, 209 # 
interest acquired subsequently f 2 1 3, 214. 
invalid transfer, 210, 211. 
option of transferee, 214. 

^option when exercisable, 214, 215. 
public polity, transfer against, 210, 211. 
purchaser in good faith, 215. 
subrogation and, 214. 

transferee must act on representation, 209, 210. 

Estoppel— * 

%cquiescence, and, 233-235. 
admission of sale and, 304. 
assignee of lessee, of, 710. 

• attestation and, 19. 

covenant for title by, 443. , ^ ( 

debtor when actionable claim transferred, of, 783. 
fraudulent and erroneous representation, 208, 209. 
lease permanent by estoppel, 039. # 

{lessee, of, 710. 
minor, of, 78, 199, 361. 

mortgagee, of, 516. * • 

operation of estoppel, whether in favour of lessor only, 710. 

reversionary heir, ^f, 57 . g « 

statutory application of, 196. •# 

“ the estate feeds*the estoppel,'’ 207. 
transferee must act on representation, 209, 210. 

See Tr ansfer , by unauthorized person— Liability of transferee actionable 

claim. 

Estoppel by acquiescence* 233. 

• condition to be fulfilled, 233. 
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•• 

Estoppel by acquiescence, 233 — contd. 

distinguishSd from canes under s. 51, 233-235. 
illustration of rule, 235. 

Eviction of lessee— 

« entire, 690. - 
partial, 691. 

Exchange, 742. 
defined, 742. 

enforced under doctrine of part performance, 282, 743. 

express covenants of title, 742, 743. « 

family settlement is not, 742. 

limitation for suit of party deprived, 745. 

mode of transfer, 742. 

money may be paid for equality of, 743. 

mutual transfer, is, 742. 

ownership of each party must be exclusive, 742. 

part performance doctrine of, 743. *' # 

remedy of party, 744. • 

rights and liabilities of parties, 745, 746. f 

transfer by husband to wife in discharge of claim for Maintenance whether, 742. 
e • triangular exchange not possible, 745. 
undertaking as to title, */44. 

. Exchange of money, 746. 

Exclusion of seller’s charge, 329 
Execution of conveyance, 315. 

Execution sales— 

s. 43 not applicable to, 215. 

Executor — 

power to grant leases, 625. 
power to mortgage, 361. 

Express covenants for title, 319. 

Express notice, 25. 

Extent of Act, 6, 7. 
s. 54 (2) & (3) 6, 7. 
mm s. 59, 394, 6, 7. 

s. 107, 6, 7, 669. # 

s. 123, 6, 7, 756. 

^xtlnctlon^gfenKfttgage security, 612., 

Extinction of right of redemption, 413. 

Failure’to account — See Liability of mortgagee in pqssession. 

Family arrangement — * • 

involving restraint on alienation, valid, 93. < 

is not a transfer, 58, 93. 
whether amounts to exchange, 742. 

Ferry, 16. 295 . 

Fiduciary character of seller, 324. 

Fire policy, 779, 786. t 

Fishery, 16, 295. 
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Fixtures— 

attached to what is imbedded, 24. 
definition of, 13. 

English law, 20. 

Hindu law, 21. 

hire purchase agreement, 24. 

imbedded in the earth, 21. 

lessee's right to fixtures, 660, 661, 675, 676. 

Mahomedan law, 21. 

mode of annexation, 22. « 

• mortgagee's rights to, 23. * 

object of annexation, 22. 

Paramanick'a case, rule in, 20. 
trade fixtures, 23. 


Floating charge— 

what is, 606. 

* 

Forbidden by law— transfer void, 74, 147. 


Foreclosure or sale, 451? 

after mortgage money hks become due, 452. 
anomalous mortgagee’s right to, 456. 
benamidar mortgagee’s suit for, # 452. 

Bundelkhand Land Alienation Act/457. 
charge, 460. j 1 

contract to the contrary, 452. 

default of payment of interest, whether allowed on, 453. 
• English mortgagee’s right to, 456. 
equitable mortgagee’s right to, 456. , 

imperfect foreclosure, 426. 
instalments, payment by, 454. 
mortgagee's remedies, 452. 
mortgagee by conditional sale and, 456. * 

^mortgagee by*deposit of title deeds and, 456. 
partial foreclosure. See Partial foreclosure or sale, 
public works, mortgage of, 457. 
i security for performance of decree, 460. , 

simple mortgagee and, 455. 
submortgage and, 385. 
usufructuary mortgage© and, 455. 
where mortgagor is trustee for mortgagee, 457. 


Forfeiture of lease, 716-724. 

agricultural leases, 722. . . _ 

breach of express condition/which provides for, right ot 
“ condition ”, meaning hf, 717. 
disclaimer of lessor's title, 710-721. , 9 

agric ul tural tenancies, in, 722. 

(claim to permanent tenancy is not, 721. 
must have been before ejectment suit, 722. 
no relief ift ceae of, 733. 

verbal, 721. , 

what is sufficient ^constitute, 7Z-. 


» 

re-entn^ 708,718, 719. 


* insolvency v 723. 
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Forfeiture of lgase, 7i6-724r— con<d. 
notice in writing essential, 723. 
proviso for re-entry, 718-719. 
relief against, 730-733. 

i (i) for non-payment of rent, 730-732. 

application must be made~at~theh earing, 731. 
conditions of relief, 731. 
law prior to the Act, 731. 
sub-lessees, 732. 

where lease allows a period of grace, 732. 

where terms of a lease have.beei! embodied in a consent decree, 732. 
(ii) for breach of other conditions, 732, 733. # 

fiii) none where forfeiture is for disclaimer, 733. 

( tv ) extension of time for payment of rent, 732. 
under-lessees, effect on, 733. 
waiver of, 725-728. 

by acceptance of subsequent rent, 726. e 
by distress, 727. 
by other acts, 727. 
express waiver, 728. 

* s irrevocability of election to waive forfeiture, 727, 728. 

knowledge of breanh, 727. 
rule in Dumpor'a case, 728. ^ • 

subsequent breaches, 728. 

F<jrm and construction of notice to quit, 649-651. 

Fraud — « 

as affecting priority, 516. 

concealed fraud, 42. , 

non-disclosure fraudulent, 308, 337. • 

Fraudulent transfer — See Creditors — Transfer to defeat or delay, 
benami transfer distinguishable from, 261. 
consideration, 273, 274. , 

creditor, meaning of, 263. See Creditors, 
creditor’s suit to avoid, 275, 276. 
defeat or delay creditors, meaning of, 264. 
good faith and for consideration, 271. 
history of, 259-261. 9 

insolvency, effect of, 101, 274. f 

limitation, 276. # 

moveable property, whether "applicable to, sec. 53, 264. 
operatioz^f lai#, transfer by, 263. % 

i partitionfSv 0. 

• preemption in, 267-270, 276. 
relinquishment l ^62 . 
subsequent transferees, 276. 
void, 74, 262. 
voidable, 262. 
wakf, effect of, 262. 

Fraudulently or erroneously represents, 208, 209 . 

Fulfilment of condition precedent, 146. 

Fumlm4nt of condition subsequent, 157. 
ignorance no excuse, 158. * « 

illustrations from Indian Succession Act, 158. 
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Future interests in property, 50,51. 

reversion, 47. 
vested remainder, 47. 

Future maintenance, not transferable, 52. 

General Clauses Act- 

definition of immoveable property, 15, 20. 
sec. 6, 8. 

Ghatwal tenures, 62, 212. , 

*Gift, 747. 

acceptance, 749. 

actionable claim, 754, 766, 767. 

Buddhist law, 755, 764. 

Court will not perfect incomplete gift, 750. 

dedication to idol is not, 751. 

defined, 747. • 

faonee defined, 748. 

donor defined, 748. ^ 

essentials of, 747. t 

existing and future property, of, 748, 749, 755. 

Hindu Jaw, 750, 754, 763, 764. 
incomplete gift* 761. • * # 

machinery of trusts^ 7i>0. • 

Mahomedan law, 8, 754, 764, 765. 
mistake, gift by, 760, 761. * 

m mode of transfer — immoveables, 752. 
attested, 752. 

only by registered instrument, 753. 
registration of, 752. 
signed by or on behalf of donor, 752. 
mode of transfer — moveables, 763. * 

mortis ceMwa',* 764. 

* non-acceptance of several donees, 755, 756. 
onerous gift, 762. See Onerous gift. 

See Revocable gift. # 

* revocable at pleasure, 758. 

# revocable by rescission, 758. * 

revocation of, 756, 758. 
service tenures, 757. 
subject matter of, 748, 749. * 

suspension, of, 756. 
to dharm void, 751. , 

trusts, by means of, 750. • 

universal donee, 763. 8t* Universal donee, 

voluntarily and without consideration, 747. 
when property passes, 751, 752. • 

Gift, Buddhist law, 755, 764. 

Gift, Hindu law, 760 , 754 , 763, 764. 

Gift, Mahomedan law, ft, 7 64, *76#. 

in Pegu district, 764. # 
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01ft mortis eowi>^764. 

Gift of actionable claims, 764, 766, 767. 

01ft of existing and fntnre property, 748, 749, 755. 

*Glft to an idol, 6b, 761. 

Gift to several of whom one does not accept, 765, 766. 

01ft to survivor, 146. 

Gift to two or more donees, 677, 748, 765,(756. 

« 

Good faith— 

not incompatible with mistake of law, 230. 
not mcompatible with negligence, 230. 
rents paid in good faith, 224, 225. 

See Improvements made in good faith — Transferee in good faith and for oonsi 
deration — Transferee in good faith. 

Grant— # 

lessor may not derogate from, 068. 

Grass, 13, 17. 

' Gross negligence, 30-33. 

affecting priority, 517, 520. 

Growing crops, 13, 17. 

Hat 16. 

Headings take effect as preambles, l. 

Health, transfer for advancement of, 13J. 

Heir apparent, 51, 64. 

interest of, not transferable, 64. 

Hlba-bll-lwax, 305. ' . 

Hlndn law, 8,12,54-68,81,96,99, 106, 111, 118, 122, 127, 131, 137, 169, 172, *6 
760, 764, 763. 

adopted son, right of, 53. 
m adoption based on consideration, 74 (4). 

Chapter II whether applicable to, 12. « 

consideration for adoption, 74 (4). 

differences between the Hindu law and the Act, 12. 

^ operation j^retnsfer, 80. 

rule of damdupat, 12. 

, apes secessionist 53. 

Hire purchase agrSement, 24. ' 

object of annexation, 23. 

• 

Holding over, 735. 

assent of lessor may be inferred, 736, 737. 
doable value, compensation at, 739. 
duration of renewed term, 736. 

agreement to the contrary, 737. 
heirs of lessee cannot be tenants by holding 'over, 737. * 

legal repreeentatiye of lessor may assent to, 738. 
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Holding over, 736 —contd. 
mortgage by tenant, 738. 
no holding over in ease of lease for life, 737. 
sub-lessee may be tenant by holding over, 738. 
termB of holding over, 738. . 

Hospital, endowment of, 131. 

House, 24, 84,85. 

dwelling house, 217. 

Idol— i * 

* gift to, 50, 61, 131, 751. 

£t a juristic person, 50. 
living person, whether, 50. 

Illustrations an aid to construction, 5. 

Imbedded in the earth, 21, 22. » 

•annexed to land, 22. 
hire-purchase agreement, 24. 
mode of annexation, 2C, 23. 
objects of annexation, ^3. 
tests in Indian law, 23. 
trade fixtures, 23. 

Immoral— ' , ' 

conditions void, 148. 

premises let for immoral purpose, 74, 694. 

• transfers void, 73, 74, 148. 

4 

Immoveable property, 15. • 

benefits to arise out of land, 15. 
definition, 13, 15. 

definition in General ClauseB Act, 15. , 

distinguished from moveable property, 15. 

* equity of redemption, 16, 17. 
ferry, 16. 

fishery, 16. f 

• hat or market, 16. 

maintenance decree charged on land whether, 16. % 

0 malikhana, 16. 
mortgage debt, 16, 17. 
mortgagee’s right, 16, 17. 
rents and profits, 84. 
right of assessment, 16. 
right to collect dues, 15, lt$. 
right of way, 16. 
royalty whether, *16. 
saranjam, 16. m 
standing timber, 17. 
tangible and intangible, 47. 

trees, 17. * • * 

implied covenant lor ttpe (seller-B}. See Coveyant for title (eeller’e). 
implied covenant for qnlet enjoyment, See Covenant for. quiet enjoyment. 
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Impossible condition, 147, 148. 

Improvements— 

conditions to be fulfilled, 228. 
r court sale, 231. 
crops, 232. 

defective title, under, 226, 227. 
estoppel and principle of, 233. 
made in good faith, 230. 
manuring land whether, 232. 
meaning of, 232. 
mesne profits on, 232, 233. 
option as to compensation, 232. 

Punjab, 231. 

purchaser with notice of prior contract not entitled, 23 1 . 
rule in Dart, 226. 

sec. 51 distinguished from estoppel by acquiescence, 233. 
sec. 51 does not apply to leases and mortgages, 227, 228. 
sec. 51 does not apply t<f Court sales, 231. 
transferees entitled to, 228-230. 

, transferor not entitled, 230. 
r * trespasser, by, 230. f . 
valuation of, 232. 
what are, 232. 

when entitled to expenses of, 228, 220. 

# 

Improvements by mortgagee to mortgaged property, 440, 441. 
contracts to the contrary, 441. 
done under orders of public authority, 440. 
necessary to preserve property, 440. 
necessary to preserve adequacy of security, 440. 

Imputed notice, 14, 40, 41. 

See Notice to an agent. 

Inam land, 62. 

Income — 

* operation of transfer on, 88. 

Incumbrances— 

Buyer may pay and set off, if sale not subject to, 333. 

^ Buyer’s tb'pay if sale subject to, 317, 333, 334. 

Buyer’s right of indemnity if sale not subject to, 317, 318. 

# l8ale free from incumbrances unless so provided, 31^. 

Seller’s duty to fay if sale not subject to, 317, 333. # 

Seller’s indemnity if sale subject to, 334. 

Seller’s no right of indemnity if inoumbrance prove invalid, 3^4. 
term of wider connotation than mortgage, 5281 * 

Injury to person or property, 74. 

In iTreslnt or In future, 50. 
mortgage of future orop, 51. • 
transfer zyay be, 50. 
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Insolvency- 

condition determining interest on insolvency, 101. 
forfeiture on insolvency, 101, 102. 
forfeiture of lease on insolvency, 102, 723. 
law of, not affected by sec. 63, 260, 274, 276. 
preference valid under sec. 63, 274. * 

provisions of, more stringent than sec. 63, 274. 
under English law, 102. 
under Indian Succession Act, 102. 

Inspection— mortgagee’s right of, 429 . 
instalments — mortgagee not bound to accept, 454. 

Instrument— 

definition of, 13, 18. 
definition excludes will, 18. 

is transaction as well as evidence of transaction, 18. 

Insurance- 

application of insurance money ^by mortgagee, 609. 
particular condition as to, 346. 

Insured property, 223 , ne4. 

application of insurant^ money, 223, 333. 
purchaser's rights to insurance money, 223. 

Interesse termini — Doctrine of* 667. 

Interest in property, 47i 4 0 

for benefit of person .not in existence, 103. 

Interest or Income, 88. , 

absolute gift, of, makes estate vested, 138, 142. 
operation of transfer on, 88. 

Interest — * 

accessory to principal, 463, 454. 

cessation of, after deposit under sec. 84, 647-549. Set Same head, 
in lieu of notice before redemption, 42 (\ 649. 

# on money sffent by mortgagee, 498. 

mortgagee in possession liable for interest on surplus, 61 3. 
mortgagee takes receipt in lieu of interest, 514. 

Interpretation clause, 13. , 

Invalid condition precedent, 148. 

Invalid condition subsequent, 101 , 102 . * • 

Involuntary alienation— 

not breach of lessor’s covenant against # alienation, 90, 880. 

. operates as Its pendens > 253. 

Jajman vahis (or Yajman vafii), 01 . 

Joint tenancy or tenancy in common, 218 . • 

joint tenancy unknown to Hindu law except in a coparcena. j, 
presumption of, 219. * * 

wcgds of severance indicate tenancy in common, 219. 

Joint transfer for consideration. See Transfer, joint for consideration. 
Karnam land, 65. * 

Kanom, 449. 

Laches of mortgagee, 53%. 
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"Land Acquisition Act— 

acquisition uiyier, 499. 
security not destroyed, 469, 499. 

Latent defect, 310 . 

£#aw of Property Act, 1925— 


s. 4, 53. 

s. 95, 429. 

s. 9, 448, 485. 

s. 96, 429. 

s. 44, 313, 340. 

s. 99, 448. 

s. 45, 313, 315, 325. 

s. 131, 91. 

s. 47, 224. 

s. 136, 771. 

s. 60, 91. 

s. 140, 178. 

s. 76, 187, 192, 324. 

s. 141, 192, 

s. 80? 192. 

s. 143, 728. 

s. 93, 430. 

s. 144, 656. 

s. 94, 588. 



Leake v. Robinson, 117 - 120 . 
Indian Succession Act, 117. 
rule abolished, 117. 


s. 146, 657, 723, 730, 733. 
s. 150, 658, 734. 
s. 151, 704. 
s. 164, 124. 

• # s. 169, 97. 

s. 172, 252, 259, 274. 

705. s. 173, 239, 258, 259. r 

s. 184, 153. 
s. 205, 46, 48. 


Lease, 624. 

» ^accession to leasehold property, 659, 671. 
actual demise, 642. € 

agreement to, 641 . See Agreement to lease. « 
agriculture. See Agriculture leases, 
alienation, condition restraining, 94, 95. 

effect of involuntary alienation, 96. 

assignment of, 679, 685. See Assignment of term, and Assignment of reversion.* 
Cantonment, lease in, 659. 4 

certain term or period of time, for, 631. * 

commencement of, 627, 706. 

in future, 628. 

computation of time, 706. • 

condition determining interest of lessee on insolvency, 101 . 
consequences of non-registration, 657. 
consideration, 639. 

covenant for renewal, 710. ( 

_ m creates right in rem, 627. 

creation of, 656-659. # * 

by Crown grant, 658. 
by decree or order of Court, 658. 

cfral agreement and possession, 657. 
by registered instrument, 656. 
by unregistered instrument, 656. c 

consequences of non-registration, 657. 
kinds of leases : for a term exceeding one year, 656y 657. 
frqm year to year, 656. 
other leases, 656. c * 

reserving a yearly rent, 657. * 

possession under an agreement of lease, effect of, 286, $93, 658. 

« * signatures of both lessor and lessee essential, 658. * 

Grown grants, 658. 
darpaini lease, 65. 
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Lease— contd. 

decree creating, 668. 

definition, 624. 

demise, meaning of, 626. 

destruction of premises leased, 672. 

determination of, 692, 708. , 

by breach of condition where re-entry provided for, 718, 719. 

by disclaimer of lessor's title, 719, 720. 

by efflux of time, 709. 

by forfeiture, 716. See Forfeiture of lease. 

by happening of event on which term was cont ingent, 712. 

by insolvency o'f lessee, 723. 

by merger, 712. See under Merger. 

by notioe to quit, 724. See Notice to quit. I 

by novation or new relationship, 715. 
by relinquishment of possession by lessee, 715, 716. 
by surrender, express or implied, 714. See Surrender, 
by terminatitin of lessor's interest or power to lease, 712. 

* emergency legislation affecting, 70f\. 

disclaimer by lessee, 719-721. 
distinguished from agJ^ement to lease, 641 . 
distinguished from license, 644. 
duration of, 624, 646, 647, 707. • 

certain tiqi*> 631?. 
commencement ,*of term, 627. 

• in future, 628. 

computation of ye*r or other term, 707. 
from year to year, 632, 649. 
a future commencement of term, 628. 

holding over, effect of, 736-739. See Holding over, 
implied duration, 646. 

agricultural purposes, for, 648. 
manufacturing purposes, for, 648. 

» effect of contract, or local law or usage on, 647. 

indefinite period, 631. 

life, for, 632. 

monthly leases, 647. 

option of renewal, effect of, ’628. 

option to terminate, effect o£ 707. 

periodic leases, 632. 

notice to quit in, 648-656. See Notice to quit, 
perpetuity, in, 634-637. *Jee Lease in perpetuity.* • 
uncertain duration, 631, 677. 
emergency war legislation, 702. 
estate of inheritance, 629, *709. t 

exception to rule agaihst restraint on alienation, 94. 
execution of, by 9 whom, 658. , 

forfeiture of, 70£, 716, 717. See Forfeiture of lease, 
hour rnadfty 656. See Creation of leases, above . 
illegal or immoral purpose, for, 694. 
joint tenants! by* 625. 

leasehold estates, 629, 631. ^ 

licence distinguished ffom, 644. 4 § * 
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«Lease — cofud . 

minor, by, 76, 624, 625. 

to, 7dT 624, 625. 
mortgage of, 442. 
mortgagee in possession, by, 505. 

« mortgagor, by, J252. - • 

notice to quit. See Notice to quit, 
option of renewal, 624. 

option to break before full term has expired, 707. 
oral agreement with delivery of possession, 657. 
parties to, 624, 625. • 

periodic, 632. * 9 

perpetuity, lease in, 634. See Lease in perpetuity. 
possrBslon under invalid agreement of lease, 286, 293. 
possession under valid agreement of lease, 285, 658. 
premium, 639. See Premium, 
re-entry, right of, whether transferable, 59. 
registration of, 657. 9 

rent, 639. See Rent, 
repairs. See Repairs. 

reservation of yearly rent, 657. f # 

f, restriction on assignment without aonsent of lessor, 95, 685. 

* " effect of breach of, 96, 709, 716, 717- 

right in rent created by, 627. • # 

signatures of both lessor and lessee essential, f 6, 6^8. * 

subject-matter, 626. 

tenants in common, by, 625. 

term certain, for, 632. 

term of. See duration of, above . 

verbal leases, whether s. 110 applies, 707. • 

words of present demise, 642. 

zuripeshgi lease, 370, 639. 

Xjease for a certain time, 63 1. 

Lease for life, 631. 

Lease In perpetuity, 634. 

by adverse possession, 638. 
by estoppel, 639. 
m by express grant, 634. 
by prescription, 638. # 
by presumed grant, 635. 

Leasehold — % «. 

Vvhat is, sot: 

Leasehold^ states, 629, 631. 

•for a certain time, 631. 
for life, 632. * 

in perpetuity, 634. 

* periodic, 632. 

Legacy — 

chance of, 58. 

Legal Incidents, 83. 
dennitfon of, 83. 

Lekba mukhl mortgage, 368. # 
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Lessee, 625. 

assignment of term by. See Assignment of term, 
attornment by, whether necessary, 704. 
definition of, 625. 

easements cannot be acquired by, 670. 
holding over by, 735-739. See Holding over, 
improvements made by, 226, 227. • * 

liabilities of. See Liabilities of Lessee, 
repairs by. See Repairs, 
rights of. See Rights of Lessee. 

structural alterations, lessee has no right to make, 699. 
trespass, in case of, 698, 699. 
trespassers, suit against, 698, 699. / 

• who may be, 625. 1 


LeSSofr, 624. 

assignment of reversion by. See Assignment of reversion, 
definition of, 624. 

effect of partial eviction, by lessor, 091. 
liabilities of. See Liabilities of lessor, 
may not derogate from his gran?, 668. 
repairs, not liable for, 673. 

express covenant for, 673. See Repairs, 
rights of. Sec Rights fyf Lessor, 
transferee of. See Assignment of reversion, 
who may be, 624-625. 


Liability of buyar. 


SeefiA yer. 


Liabilities of lessee, cm 

assignee and lessee, distinction to tween, 683* 

» assignment of term of lease, after, 682, 683. 
boundarfes, to preserve, 702. 

b uildin gs belonging to lessor, not to pull down, 661, 694, 095, 
b uildin gs, not to erect, 661, 701. 

(in.TT]ag Hfl for failure to restore possession, 702. 
destruction of premises leaspd, 672. 
diversion to different use, 700. • 

duty of disclbsure, 661, 687. 

encroachments, to give notice to lessor oi, 62c% ji. 
estoppel, 709, 710. 

irresistible force, non-liability for, 695. ^ 

joint lessees and failure to restore possession, 701. 
liability ceases when, 680. . . 

• liability of assignees of part of demised premises, 683. 
local usage, effect of, on lessee’s covenants and liabilities, '669, 
mines and quarries not to open, 661, 700, 701. 
prudent user, 661, 699. 
rent, to pay, 661, 687, 688. SecR^nt. 

to pay in case of eviction, oJU. 
of partial eviction, 691 . 9 

repair, to keep in, 66L 694. • 

repair, to restore in, 661, 694. 

restore^posaession on termination of fease, to, 66Sf. 701. 
timber, not to fill, 629, 661, 700- 

to dWto* Ml. *»• 

waste, act of, 699. 

Ml. M* 


700. 


662. 
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« Liabilities of lessor, 659. 

absolute covenant for quiet enjoyment, 665, 666, 667. 
breach of comment for quiet enjoyment, 669. 
breach of duty of disclosure, 662, 663. 
consequence of failure to give possession, 664. 
m contract or local usage, 662. m 

covenant for quiet enjoyment, 659, 665. See Same head 

under English law, 666. 
covenant to give possession, 664. 

damages for breach of covenant for quiet enjoyment, 669. , 
defect in title, no duty to disclose, 662. t 
destruction of premises leased, 672. ' * 

duty of disclosure, 659, 662. 

local usage, effect of, on lessor’s covenants and liabilities, 662. 
may not derogate from his grant, 668. 

onus on lessor to prove that he has put lessee in possession, 664. 
payment by lessee on behalf of, 675. 
possession, to give, 664. 
repair, for, 673, 674. See Repairs, 
restricted covenant for qifiet enjoyment, 666. 
shifted where lessee has paid rent, 664. 
c tortious acts, 667. 

'Liability of mortgagee In possession, 502. 

account under rule of wilful default, 506, 510. * 

accounts claimable on redemption, 510. f ' ( 

accounts, to keep, 509, 510. 

* duty cannot be contracted oqt, 511. 

agent employed by mortgagee, 512, 513. 
assessment, to pay, 507, 508. 

collection charges after deposit, whether entitled to, 513. 
collection of rents and profits, 505. 

Dekkan Agriculturists Relief Act, 504. 
deposit of mortgage money in Court, 513. 
expenses properly incurred may be deducted, 512. 
insurance, 509. 

insurance money, application of, 509. 
interest, to pay, on surplus, 513. 
loss occasioned by mortgagee’s default,# 51 3, 514. 
a management, 505. 

mortgagor entitled to account only on redemption, 511. 
no account if receipts are in lieu of interest, 514. 
occupation rentals eaning of, 511, 512. 

^personal sd^Toes, mortgagee not entitled %o charge for, 512, 513. 

possession of mortgagee, 504. 

•public charges, to pay, 507. 
receipts in lieu of ftiterest, 514. • 

remuneration for personal services, 512, 513. 
f rents and profits, collection of, *505. * 

repairs, 508. 
surplus, 513. 

system of accounting, 511. 
w&ste, *508. 

wilful default, 506, 510. 
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Liability of seller after completion, 309. 

implied covenant for title, 319. 

such possession as nature of property permits, 317. 

to give possession, 316. 

See Covenant for title (seller's). 

Liability of seller before completion, 309. 

abstract of title, 312, 313. 

care of property, 315. 

conveyance, to execute, 315. 

defect in property, 311. 

defect in title, 311. • 

• defect must be material, 311. 
duty of disclosure, 310. 
no duty to disclose patent defects, 310, 311. 
non-disclosure, effects of, 312. 
place of production of deeds, 312. 
production of title-deeds, 312. 
requisitions on title, to answer, 31 3, 314. 
title deeds, production of, on request, 312. » 

to discharge incumbrances if sale not subject to, 317. 
to pay outgoings, 317. • 
to pay rents up to date of sale, 318. 
waiver of requisitions, 314. ^ * 

Liability of seller Ir re spflfctlve of completion— 

title deeds, to deliver, t on receipt of price except when deeds oompriae other property, 
324, 325. ' • 

a 

Liability of transferee of actionable claim, 781 . 

estoppel of debtor, 783. 

mortgage debt is not an actionable claim, 13, 86, 767, 783. 
notice immaterial, 779, 783. 
repealed s. 135, 784. 

subject to liabilities and equities, 781, 782. 

Ll^>lllty of transferor of actionable claim— 

warranty of solvency, of debtor, 784. 

License, 644. 

s accretions, whether licensee entitled to, 671. 
distinguished from a lease, 644. 
instances of, 645, 646. • 

Limitation of estates, 89 . 

alternative limitations, 121. 

if estate not recognized by law, transfer fails, 91. 

void for remoteness, 111, 120 121. 

Limitation period of— * # 

suit by subrogee, 581. * 

suit for personal reimbursement, 681 ^ 

suit for surplus sale proceeds of giortgaged property, 501. 

suit on covenant for title, 321, 322. 

suit on English mortgage, 456. 

suit to enforce seller’s charge, 329- 

suit to recover purchase money, 329. 

suit to revoke gift for ffaud, 760- • ^ 
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Limited power of transfer, 179, 180. 
legal necessity, 179, 180. 

onus of proof of justifying circumstances, 180, 181. 
recitals by transferor not generally sufficient, 181 . 
s. 38 refers to cases such as arise under Hindu law, 180. 

Liquidator of Company — * * 

mortgage by, under order of Court, 1 1 . 


Lis pendens, 235, 236. 

44 active prosecution/’ 237. 
administration suit, 248. « 

adoption during, 253. * 9 

affect the rights, 244. 

amendment of s. 52 how far retrospective, iv, 238. 
any party, 243. 

appeal or execution proceedings, a continuation of suit, 241, 242. 
attachment before suit does not prevent, 254. 
authority of Court for transfer, 255. 
award proceedings, 252. 

British Court, suit in, 246* 
collusive suit is not real suit, 240. 
e compromise, 239, 240. 
consent decrees, 239, 240. 

contentious proceedings, 238, 239. 9 

continues during appeal and execution procee&ing, 9 241 , &A2. 

court sales, 253. « 9 

directly and specifically in issue, 246, 247. « 

estoppel, 256. 

foreign court, suit in, 246. 

immoveable property only, 246, 247. r 

insolvency during suit does not operate as lia pendens r 254. 

involuntary alienations, 253. 

lease by a mortgagor, 252. # • 

lia pendens between co-defendants, 239. 

lia pendens , in the C.P.C., 255. 

lia pendens , in same suit, 254. 

misdescription in pleadings, 252. 

mortgage suits, 250. •• 

9 mortgagee purchasing share of equity of redemptions, 424. 
mortgagee, sale by, uifder power, 245. 
moveable property, 246. 

no Its pen dens after order in claim proceedings, 243. 

Vio lia penmens, between sale and sale certificate, 243. 
xlt>tioe jrhether necessary, 236, 238, 239. 
omission of words 44 active prosecution, 4 * 
omission of word * contentious, 4 * 2$8. 
order 21, r. 63, 243. 


237. 


ottferwise dealt with, 252, * 

partition Buits, 250, 251. 
pendency of suit, 240. 
pre-emption suits, 251. 

preliminary decree on a mortgage, continues after, 241, 242. 
proceeding before Settlement Officer, 243. « ■* 
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Lis pendens, 235 , 23 e—ron/d. 

registered deed and, 237, 245. 
rents suits, 252. 
review and revision, 243. 
right prior to suit, 245. 

rule not based on notice, 236, 238, 239. • • 

sales for recovery of land revenues 253, 254. 
sale under order 21, rule 83 of Civil Procedure Code, 255. 
same suit, in, 254. 

Settlement Officer, proceeding before, 243. 
suit, transfer before, 244. • 

suits decided ex parte , 239. 1 * 

^ suits decided by compromise, 230, 240. 
suits outside the scope of Us pendens , 247. 
suits that operate as Us pendens , 240. 
suits to enforce contribution to mortgage debt, 250. 
s. 52 excludes s. 41, 205, 246. 
taxes, sale for recovery of, 25‘J, 254. 

• transfer before suit, 244, 245. 

transferred or otherwise dealt with, 252. 

Living Person, 46, 50. » 
defined, 46. 
idol, 50. 

includes a cqrporatiom, *46, 5<J. 0 
includes a child ep ventre sM mere, 103. 

Loan- 

rent paid in advance whether, 225. 

Local Government — 

may except .part of territory administered from certain sections, 7. 
right to extend Act or part of Act to territories under administration, 7. 

Local usage, 647, 662, 739. 

affecting agricultural leases, 739. • 

^ affecting notice to quit, 646, 647. 

affecting rights and liabilities of lessor and lessee, 646, 662. 
excluding rule of apportionment, 176. 

Lodger, 645. • 

Machinery, 23, 24, 85. * 

Maddlson V. Alderson, rule in. See Part performance. 

Mahomedan gift, 7, li, 748, 749, 754, 755 . 

delivery of possession necessary, 7, 11, 754, 764. 
in the Pegu district, 765. 

Mahomedan heir— , * 

transfer by, 54^ 58. 

law, 7, 11, 58, 96, qp. 111, 120, 138, 173, 262. 304, 749. 754, 764* 
ghanoe of heil* succeeding, 54, 58. 

Chapter II how far applicable to, 11. 
pre-emptioft, 6g. 

Maintenance, 52, 64, 182 . 
advancement, 184. # 
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Maintenance, 62, 64, 182 — contd. 
amendment of law, 182. 
annuity can be attached and sold, 66. 
arrears of, can be attached and sold, 65. 
family debts, 184. 

* future maintenance, not transferable, 52, 64. 
marriage, 184. 

right to future maintenance not transferable, 52, 64. 
transfer when third person entitled to, 182. 

Malik, 81. 

Mallkhana, 16. 

Marine pq&lcy — 

not transferable under s. 130, 766, 779. 
transferred by endorsement, 786. 

Marketable title — 

proof of discharge of incumbrances, 318. 
title free from reasonable dc^ibt, 319. 

Married woman — restraint on power of anticipation, 96 , 97. 

rqarriage expenses under Mitakshara law, 184. 

itfarBballlng by purchaser, 349, 346. 

between purchaser and purchaser, 346. 

* excluded by contract to the contrary, 347. 
ixvlependent of notice, 346. 

lessee not entitled, 347. 

not applicable to execution sales, 347. 

omission of the words “ as against the seller,'* 346. 

so as not to prejudice the mortgagee, 347. * 

Marshalling securities, 522, 523. 
common debtor, 524. 
converse of contribution, 527. 
excluded by contract, right of, 525. 
funds must be on the same footing, 525. 
irrespective of notice, 524. 
lessee has no right, 526. 01 

m ^noveables, hypothecation of, section 81 does not apply to, 523, 524. 
notice not necessary, 52#. 

other incumbrancers not to be prejudiced, 525. 

prejudice to volunteer, 525. 

pflor mortgagee not to be prejudiced, 524. 

jmiSKie mortgagee purchasing equity of redemption, 524. 

purchaser, right of, 525. 

surety, right of, 526* 

9 # volunteer, right of, 526. 

voluxfbeer, prejudice to, 525. 

Material defect, 311. 

Maxims — 

Accmmo hedit principal *, 436. 

He who seeks equity must do equity, 226, 43j0.« 
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Maxims — contd. 

Id certum est quod certum fieri potest, 359, 522. 

No one may approbate and reprobate, 165. 
omne majus continet in se minus, 544. 

Pari delicto potior est conditis possidentis, 72. 
Permutatio est vicina empticmi, 743. t * 

qui facit per alium faeit per se, 39. 

Quicquid inaedificatur solo , solo cedit, 20. 

Quicquid plantatur solo, solo ccdit , 20, 21. 

Qui prior est tempore, potior est jure, 188, 221, 515. 
Qui sensit commodum , debet et sentire onus, 763. 
Redeem up, foreclose down, 554/589, 590. 

JJt lite pendente nihil innovetur, 236. 
t It res maqis valeat quam pereat, 650. 

Mercantile document or title to goods, thh, 789. 


Mere negligence— 

• no presumption of notice, 30, 31. 

Merger, 611. t 

charge in decree for r$nt, G19. 

collateral security of mortgage whether merges in judgment, 613. 
debt merges in judgment, 61^ 
determination of leas/^b by, 712.# 

estates must-be held in the same right, 713. 

interests of lessor and lessee must be in the whole property, 71 2? 
leases prior to ftie Act, 7 13, 714. 

• no estate must intervene, 713. 

s sublease, effect of merger on, 713. 

distinguished from novation, 020. 
equitable mortgage merges in formal mortgage, 613. 
estates in the same right, J13. 
extinction of mortgage security, 612. * 

• instances of merger, 617, 618. 

• instances of non-merger, 61 8. 

leases. See under determination of leases above. 
mortgagee acquiring equity of redemption, 415, 420, 458, 614. 
novation distinguished from, 620. 

• novation distinguished from renewal, 6*20. % 

no merger if estate of third person intervenes, 616, 713. 
no common law rule of merger in India, 612. 
of less estate in greater estate, 614. • 
of lower security in higher security, 613. 
prior to Transfer of Property Act, 713, 714. 
purchasing mortgage is also puisne mortgagee, when, 619, CflBO. 
renewal and negation, 620. 
rule of intention, 614, 616. 1 • 

• applied to a^enfc charge, 619. 

• applies as between mortgagee and subsequent mortgagee, 619. 

sublease, effect on, 713. 

when mortgagee purchases equity of redemption if no puisne mortgagee# 61« 

Mesne mortgagors— 589, 596. 
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Mesne profits — 

due to improvements , 232. 

mere claim to, not transferable, 66. 

transferable if accompanied by sale of land, 66. 

minerals, 86. * 

agricultural tenant, rights of, 85. *' 
lease, whether includes minerals, 83, 86. 
patni tenure, 85. 

transfer of property whether includes, 83. 

Mines and quarries — « 

whether lessee has a right to work, 700, 701. * f 

Minor — 

canncft be a mortgagor, 361. 
lease by a minor void, 78, 625. 
lease to a minor void, 76, 625. 
may be a mortgagee, 76, 362, 565. 
may be a vendee, 76, 625. 
no estoppel against a minof, 78, 199, 361. 
not competent to transfer, 78. 
not disqualified to be a transferee, 76. 
a 9 retaining onerous gift after attaining majority, esLoppeu, vdj. 

Misdescription, 32o. 

Misdescription affecting priority, 320, 516. 

Misrepresentation, 516. 

Mode of annexation, 22, 23. 

Mokararl, 634. 

• 

Mortgage, 350, 352, 353 . 

agreement to mortgage, 357. 
attestation, 390-392. 
charge, difference between, and, 359. 
classification, 363. 
complete, when, 394. 

consolidation of mortgages, 430, 461. See same head . 
construction, 354. » 

m costs of mortgagee, 9. 

covenant not to alienate, 354. 
current account, for securing, 360. 
customary, 382. m • 

Ifebt: whether mortgage debt is immovedble property, 17. 

See Mortgage debt, 
definition, 350, 353^ 
distinguished from charge, 359. * 

m distinguished from sale with condition of retransfer, 355, 357. « 

estate feeding estoppel and, 212! 
foreclosure of. See Foreclosure or sale, 
form of expression, 354. 
future advances, for securing, 388, 520. 

dbsuranoe, when to be made by, 387. 
charge, 522. • € 
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Mortgage— contd. 

future English law different, 521 . 

maximum to be expressed, 521. 
rule of priority, exception to, 520, 521. 
debts, for, 361. 

history of, 352. t 

holding over, by tenant, 735. 
how made, 388-395. 
attestation, 390. 

invalid attestation does not create a ‘ charge,' 392. 
before the Act, 392. # 

► delivery of possession, 389. •*’ 

principal money secured being less (or more) than Ra. 100, 389. 
registered instrument, what is, 389. 
registration, 392, 393. 

invalid registration does not create a 1 charge/ 393. 
signature of the mortgagor, 389. 
agent, 391. 

* indivisibility of, 420, 421, 457, 532. 

doctrine applies with reference to both mortgagor and mortgagee, 
427. * 

mortgagee’s right to proceed against any property comprised in the mortgage, 
532. » * ♦ 

intention, evidence of, 3q5, 3 58. 
kinds of, * ‘ # 

anomalous. Mortgage — Anomalous, 

by conditional sale. *SVe Mortgage by conditional sale, 
by deposit of title deeds. See Mortgage by deposit of title* deeds. 
custy>mary, 382. 

English. .» See Mortgage — English, 
equitable. See Mortgage by deposit of title deeds, 
simple. See Mortgage — Simple, 
simple usufructuary, 380. m 

usufructuary. See Mortgage— Usufructuary, 
usufructuary by conditional sale, 382. 
mode of transfer, 389. See ‘ how made ’ above. 
money advanced or to be advanced, 360. 
mortgage money, meaning of, 362, 363. • 
moveables, of, 386, 387. , 

performance of an engagement, for 361 . 
principal money secured, 389. 
purpose of, 360. # 

redemption of. See Redemption, 
registration, 392. 

effect of, Sfift. 

if invalid, does not effect a * charge,’ 393. 
right in rent accessory to debt, 359. * 
sale. See Foreclosure or sale. # # 

sale with condition of retransfer, 355-357. 
securing current account, for, 360. 

securing futflre advances, fur. See ‘ future advances ’ above. 

securing future debt, for, 361. 

securing performancesof engagemant^for. 361. • 
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ilortga ga — ctm/d. 

security bond^358. 
signature on, 389. 

specific immoveable prop erty, meaning of, 359, 360. 
sab-mortgage, 383-386. See Sub-mortgage, 
tenant holding over, by, 73tf. «- 

takes effect from date of execution, 389. 
transfer of an interest, 358. 

unattested mortgage will not operate as a charge, 392. 
unregistered mortgage will not effect a charge, 392. 
unregistered mortgage available as proof of c^bt, 392. 
when complete, 389. 

Mortgagg — Anomalous, 351, 380, 383, boi. 
attestation, 383. 
charge and, 435. 
definition, 351. 

doctrine of clog applies, 601. t 

mortgagee's remedies depend upon terms of deed, 456, 601. 
redemption of, 435. 
rights and liabilities under, 601. 

JloAgage by conditional sale, 364. 
certain date, 367. 

definition, 350. • w \ 

distinguished from sale with a condition of retransffir, 355, 356. 
foreclosure, 456. 
mortgagee’s remedy, 456. 

personal liability, not essential ingredient, 367. 
relief against forfeiture, 364-367. t 

Mortgage by deposit of title deeds, 351, 375. 

all deeds need not be deposited, 518. 
debt, existence of, essential, 376. • 

definition, 351. 
deposit, what is, 376. 
equitable mortgage, 221, 375. 
equivalent to a simple mortgage, 375. § 

f intention to create a security, 377, 378. 

limitation for mortgage’s suit, 380, 456* 457. 
mortgagee’s remedy, 456, 457, 601. 

nature of : a competed transfer and not mere oral agreement, 221 
distinction between legal and eq u itable»mortgage, 221, 375. 
nc^mortgage if deeds show no title, 377. 

^places nfhere it may be made, 376. 
priority, 221. * • 

registration, 378, 379. 

s- reqipsites of, 376. m • 

restricted to centres of commerce, 375. * 

rights and liabilities same as in a simple mortgage, 601. 
territorial restrictions, 376. 
trasafe; of, .380. 

Mortgage — Customary, 382, 383. • 
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Mortgage debt— # 

actionable claim, whether, 86, 767-769. * 

assignee subject to liabilities but not entitled to equities of assignor, 383-386, 783. 

assignment of, must be by registered instrument, 86. 

contribution to, by several persons entitled to the mortgaged property. See Contri- 
bution to mortgage debt. * * . • 

immoveable property, 15-17. 

moveable property for the purpose of attachment, 17. 
ss. 130 and 131 not applicable to assignment of, 384, 385. 

unregistered assignment of, may operate as assignment of debt divorced from 
security, 87. / 

•Mortgage— English, 351. 371-375. 
definition, 351. 
definition discussed, 372-375. 
limitation, period of, 456. 

mortgagee’s remedy by sale only, if executed on or after 1st April 1930, 456. 
mortgagee's remedy by foreclosure or sale if executed before 1st April 1930, 456. 
^mortgagor in possession is tenant on sufferance, 374, 375. 
personal covenant in, 371, 374. • 

redemption of, 371. % 

requisites of, 371. 1 

sale, power of, without intervention of the Court, 37^. 

Mortgage — Equitable — See Mortgage by deposit of title deeds. 

Mortgage money, 350, * 

foreclosure or sale.’p/ter mortgage-money becomes duo, 452. 

includes interest after due datr^ 362, 363. 

includes all costs properly incurred by mortgagee, 412. 

* redemption, after due, 407-409. See Bight of mortgagee to sue for mortgage money. 

Mortgage— Simple, 350, 363, 364. 
definition, 350. 

distinguished from charge, 359. 
foreclosure not available tif mortgagee^ 455. 
personal oblation, 363, 364. 

* possession not given, 364. 

* receiver, whether can bo appointed, 487. 

sale, remedy of, 363, 455. # . 

Mortgage simple usufructuary, 380, 38 1. 

Mortgage— Usufructuary, 351, 368. 
deed of further charge, and, 435. 
definition of, 351 , 368. 

foreclosure not available to mortgagee* 455. 
forms of, 368, 369. 

how made, 368, 369. « » 0 

before the Act, bv delivery of possession, 392. 
mortgagee is transferee of right of possession, 455. 
personal liability, whether any, 369 fccf- »• 68 > cK » 1 
nossession, mortgagor's right of, 368, 369. 

«fteTremedy by way of, not available to mortgagee, 455. 

unless mortgage was before the Act, 9. 
time limit, whether any, 369, 
usury regulations, 370. 
suripeshgi leases, 370. 
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Mortgage usufructuary by conditional sale, 382. 

Mortgage of moveable property, 386, 387 
moveables not In existence, 388. 
pawn or pledge, 368. 
r 

Mortgagee — 

abandonment of security by, 464, 465, 474. 
acquiescence of, under sec. 68, 437. 
consolidate mortgages, obligation to, 430, 461. 
corporation may be, 362. \ 

costs of, 9. 

equity of redemption purchased at Court sale, 413, 414. 
improvements by, 228. 

includes persons deriving title from mortgagee, 362, 395. 
in possession. See Mortgagee in possession, 
liabilities of. See Liability of Mortgagee in possession, 
minor may be, 76, 362. f 

mortgage-money, right t<* sue for, 463. See Rights of mortgagee to sue* for 
mortgage moneys r # 

of public works, m Ay not sell or foreclose, 457. • 

9 r 'partition, rights of, to, 215, 216. 

possession by. See Mortgagee in possession. 

power of sale, 474. See Mortgagee's power of pale. # # # 

purchase of equity of redemption at Court sale, 413f 414. 9 
purchasing share of equity of redemption is subject to lie p&.idens, 424. 
remedies of, 452. See Mortgagee's remedies. 4 

renew lease, whether bound to, 495. 9 

rights of, to foreclose, 451. See Foreclosure or sale. • 

to spend money, 490,491. See Rights of mortgagee to spend money, 
to sue for mortgage money, 428,429. See Rights of mortgagee to sue for 
mortgage money. 

security, abandonment of, by, 463-474. • * 

substituted seourity, 497. See Substituted security. # 

transfer by, and mortgagor, 220. 
who may be, 362. 

Mortgagee's power of sale without the Intervention of Court, 474, 477. 
amendment of s. 69, 47fl. « 

application of sale proceeds, 482. 
conditions of exercise of power, 478. 

(Court, inte^renti6n of, without, 477.* 
eSffect of mortgagee’s sale, 481. 

*oxercise*of power, 480. 
fixtures, sale of, 47£. * 

instalments, 479. 
m mortgagor, remedy of, 481. 

must be expressly conferred, 47v. 
purchasers, protection of, 481. 
receiver, appointment of, 482. 
remedy, of mortgagor, 481. 
restraint on exercise of power, 479. 
retrospective, section not, 476, ^82. 
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Mortgagee’s power of sale without the intervention of Court, 474 , iTfi—contd. 
s. 69 not retrospective, 482. * ' 


Trustees’ and Mortgagee’s Powers Act, 474, 475, 476. 
what may be sold, 478. 

when valid, 475, 477. % 

who may exercise power, 477, 478. 1 

who may purchase, 480. 




Mortgagee In possession- 

liabilities of, 502. See Liability of mortgagee in possession, 
power to grant leases, 505. / 

rights of, 490. See Rights of mortgagee to spend money. 

MoAg&gee of public works, 457. 

Mortgagee’s remedies, 452. 

(i) foreclosure, 456, 457. 

(n) sale, 364, 452, 456, 457. 

^ (Hi) suit on personal coven an 8, 452. 

remedies of various classes of mortgagees : ^ 

anomalous-^depends on terms of deed, 456. 
by conditional sale — foreclosure, 456. 

English — sale, 456 ; foreclosure or sale, 456. 
equitable — sale, 456. * 

simple — sale* "63, 4/>h. # 
simple usufructuary — sale, 456. 

usufructuary — cannot sell or foreclose, 455. , 

usufructuary by conditional sale — foreclosure, 456. 

• right to resort to any estate comprised in the mortgage, 532. See Right of 

mortgagee to sue for mortgage-money. 

Mortgagor— 

co-mortgagor redeeming, rights of. See Rights of redeeming co-mortgagor, 
implied contracts or covenants of, 444, 445. 

% benefit of, 446. 

contract to the contrary, 443. 
covenant for title, 444. 
to defend title, 444. 
to discharge prior mortgages, 445, 446. 
to pay public charges, 445. 

• to pay rent of leasehold>445. 

includes persons deriving title from mortgagor, 361, 395. 
liability of, on personal covenant, 466. t 

mesne mortgagee, 589-596. See Rights of mesne mortgagees. * 

■ minor cannot be, 361. 
notice or tender to agdn^ 622. 
personal covenant. •See Personal covenant?! 
power to lease#446, 447. 

contract to contrary, 448. f 
^ covenant against alienation, 449. 

I fiypnm, in case of, 449. 
nongprjpr to Aot 20 of 1929, 447. 
rights of, 

on redemption, 412. v 
to accounts, 503, 510. » 1 
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"Mortgager — contd. 

to possession, 413. 

to reconveyance or acknowledgment, 413. 

to deposit mortgage money in Court, 641, 642. See Deposit in Court. 

9t to inspection of dooiynent$i, 429. 

' to recover possession (usufructuary mortgage), 432. 
to redeem. See "Redemption, 
transfer by mortgagor and mortgagee, 220. 
trustee for mortgagee, when, 467. 

Mukaddaml, 634. \ f 

Mutawalll Of wakf — office not transferable, 61 . 

Negllgeifce- 

presumption of notice, 30. 

Negotiable instrument, 788 789. 

Non-disclosure, 312, 313, 317, 337. • 

is fraudulent, when, 337. f 

Non-transferable tenures, 76, 687. 

Not. in existence, 103. 

* child venire sa mere is in eAstence, 103. 

interest created for benefit of person not in existence, 103. , 

« * 

Notice, 14, 26. See Registration ; Constructive notice ; Notice f.4 an agent. 

Actual possession, 36. « 

agent, to, 39. # 

constructive notice, 26. See Constructive notice. § 

Daniels v. Davison, rule in, whether applicable in contract, 38. „ 

deed, of, in one transaction is not notice in subsequent independent transaction, 29. 

definition, 14. 

doctrine controls unconscionable transactions, 25. • 

express notice, 26. * 

imputed notice, 14, 39. 

of deed is notice of all documents in chain of title therein recited, 33. 
of deed is notice of all material facts recited, 33. 
registration, 32. ' •* 

• to person incompetent to contract, how given, 623. 
unconscionable transactions and, 26. 

Wajib-ul-urz, contractual obligation, in, 196. 

Notice beforegredefiiptlon, 420. • 

Notice of geposlt In Court, 647. 

^service of notice, <^22, 623. f 1 * 

* Notice of equity or liability affecting assignor of actionable «clalm immaterial, 

• 783. ^ t f 

Notice of severance, 176, 177. 
reversion, of the, 706. 

Notlcerof transfer of actionable claim, 780. 
address of transferee, 781. . 

conditional notioe, 781. 

% 
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Notice of transfer of actionable claim, 780 — con id 

effect of notice, 780. 
form of notice, 780. 
most be in writing, 780. 

payment by debtor without notice protected. 767. 180 
waiver o$* 781. 

Notice to an agent, 14, 39 . See Agent, 
fraud of agent, 16, 42. 
imputed notice, 14, 39. 

knowledge of agent is knowledge 0 $ principal, 40. 
t scope of the rule, 40. 1 * 

Notice to quit- 

agent, service by, 654. 
conditional, whether good, 651 . 
construction of, 649. 

disclaimer by lessee, no notice necessary in case of, 649. 

# effect of contract, local law or hsage, 647. 
expiry of, 652. ^ 

fixed term, no notice accessary in the case of, 649. 
form of, 649. * 

joint lessors, by, 654. 

length of, 651, 652. * 

must extend to all promises, 649 , 

must indicate intqption to i&terminc at a certain time, 650. 
periodic tenancies, in, 648, 649. 
prior to suit for eviction, 648. • 

• service of, 654, 655. 

at lessee’s residence, 656. 
by affixing td property, 655. 
by post, 655. 

by whom may be made, 653, 654. 
delivery to servant or member of family, 655. 

9 mere leaving at tenant's residence not sufficient, 655. 

5 on agent duly authorised, 654. 
on joint tenant, 654, 655. 
on officer of corporation, 654. 
on solicitor, 654. 

• personally, 654. 
proof of, 654. 
special legislation, 655. 

sub-tenant, landlord cannot give to, 653, 654. 

tenancies before Act, 8 , 9, 646, 647. 

term of. See Duratiop qfiove. 

waiver of, 728, 729.^ * 

by acceptance of subsequent rent, 729. 

by second notice to quit, 729, 730. t 

not by tenant bolding over, 790. 

who may give, 653. 

Novation, 620. * 

distinguished from merger, 620. 
distinguished from rqnewal, 620. .. 
of actionable claim, 776. J 
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Object o Annexation, 23. 

Occupancy right — 

whether transferable, 76. 

Officer of Court of Justice, 78 j. 

* assignment to pleader of claim to*dower invalid, 787. 
dealings in stock and shares not prohibited, 787, 788. 
may not traffic in actionable claims, 786. 
object of restriction, 787. 

pleader may not purchase policy of life assurance, 11, 788. ’ 
pleader may purchase life policy at Court salt^H, 788. 

Official Assignee or Receiver — 

moneys in hands of receiver in mortgage suit, whether entitled to, 487. 

sale by, is transfer to which Act applies, 10. 

vesting of property ih, is transfer by operation of law, 10. 

when empowered, has authority to transfer, 79. 

Onerous gift, 762. t 

minor donee repudiating ajter majority, estopped, 762, 763. 

Open contract of sale, 3io. 

Operation of transfer — 

9 r attached to the earth, 84. ^ 

charge, debt secured by, 88. 

Court sales, 81. 
r debts, 86. 

different intention implied or expressed, 82. 
easements annexed thereto, 83. 

Hindu widow, gift to, 81. 

Hindu wife, sale to, 81. c 

house, 85. 
income, 88. 
interest, 88. 

machinery, 85. 9 

mortgage debts, 86. 

passes all interest of transferor, 80. 

passes legal incidents, 79. 

rents and profits, 84. * * 

• revenue sales, 82. 

Oppose^ to the nature ofihe Interest, 52, 72. 
transfer void, 52, 72. 

Option as to compensation for improvements, 232. 

Optionee to fixtures under Paramanlck’s case, 232 . 

OptlSn of lessee to avoid lease in case of destruction,"66o, 672. 
Option of renewal of lease — 

m doeernot affect terms, 628. 

Option to break lease, 707. 

Oral transfer, 88. 

Ostensible owner, 195. See Transfer by ostensible owner. 
benSmidar is, 197. 
mortgagor is not, 197. 
transfer by, J95. 

% 
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Outgoings after completion, 331. 

Outgoings pending completion. :U 7 . 

Owelty, 223. 

priority of lion for, 223. 

Ownership— 

a bundle of rights, 47. 
partial ownership, 47. 

Pala or turn of worship— 

is moveable property, 16. 

is not transferable, 01. 

» 

Palyan land, 02. 

Paracudl, 634 . 

Part performance, 277. 

• acts which constitute part performance, 270-282. 

must have been done in performance of contract, 279-280. 
must be uncqui\ local, 280. 

must have been done by the party seeking this equity, 281. 
agreement of lease creating present demise, 287, 29J. • • 

agreements invalid otherwisf % than for want of registration, doctrine inapplicable 
to, 288. * , » 

Arijf v. Jadunath\ p82, 283. 
s. 53A is not consistent with, 283. 
ascertained with reasonable certainty, 280. 
available only as a defence, 285. 
consideration essential, 286. » 

equity of part performance, 278-283. 
equity of Walsh v. Lonsdale, 288, 289. 
excluded in India, 288-299. ^ 

fiduciary capacity of vendor, 291. 
gift not enforced, 286. 

has performed or is willing to perform, 287. 
in part performance of the contract, 280, 286. 
lease, agreement of, 288, 290, 293. * * 

limitation, 29 1 . 

Mahomed Musa's case, 282, 283. 

moveable property, doctrine not applicable to, 286. 

notwithstanding contract though required to be registered if# not registered, 287. 

not completed in manner prescribed ^>y law, 287. 

origin of the equitable doctrine of, 278, 2 1 9. 

part performance und%r#s. 53 A, 284-286. 

part performance piior to s. 53A, 27/, 2/8? 

passive equity an India, 285, 286. 

but not in England, *285, 286. # 

•not under s. 27 A, Specific Kelief Act. 293. 
possession by transferee essential, 286. 
purchaser ^ith # notice, enforced against, 287. 
reversioners and part performance, 287. 
retrospective, whether s. 53 A is, f-77. 
s, 49 Registration Act, 292. « ** 
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Part Performance, 277 — c<mtd. 
s. 27 A, Specific Relief Act, 293. 
title is not conferred by the doctrine of, 288, 291. 
what acts constitute, 279-281. 

9 where there is an instrumenlf of transfer, 287. 

will not validate invalid agreement, 288. 
writing essential, 284, 285. 

Partial foreclosure or sale, 457, 460. 

division of equity of redemption does not justify, 467. 
foreclosure or sale must be against all person^ interested, 457. 

mortgagee purchasing share of equity of redemption may recover balanoe of debt * 
from residue, 458. f 

no foreclosure or sale in respect of share of part mortgagee, 457. 
partition when recognised by mortgagee, 458, 459. 

release of part of debt, whole property is liable for the remainder, 460. 
remedy of part mortgagee, 458. 

Partial redemption, 420, 42 1 . 9 % 

division of mortgagee’s interest does not justify, 459. 

mortgagee purchasing share of coparcener, 428. 9 

permitted only if mortgagee acquires a share in equity of Asdemption, 423. 

' 8 lit for partial redemption, 424. 

Partial restraint on allenatloV 92. 

Particular conditions, 340. 

0 cost of conveyance. 344. 
iftsurance, 345. 
interest on unpaid price, 344. 
payment of deposit, 342. 
purchaser’s right of rescission, 343. 
requiring fact to be assumed, 342. 
restriction requisitions, 340. 
restricting period of title, 340. 
time for completion, 344. 
title as it is, 342. 

title to satisfaction of buyer’s solicitors, 342. 
vendor’s right of rescission, 343. 

Partition— ' • 

• # fraudulent transfer, whether, 270. # 

mortgagee of co-owner,^ght of, to, 216. 
mortgagee’s priority on, 222. 

gral, 89. .' . 

restraint on; 99. 

rjgkt to, # 9. . 

See Restraint^ on partition — Substituted Security. 

Passive equity Of, 285 and notes to s. 51. 
r Parent defect, 311. % 

Patnls — 

subsoil rights, 85. 

whether Act applicable to Patnis, 8. 

Payment of ^mortgage debt, 409. 
at the proper time, 412. • 

at the proper plaoe, 412. 
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Pay order, 775. 

Pension- 

defined, 71. 
political pension, 71. 
private pension, 71. 
when not transferable, 71. 
by foreign state, 72. 

Performance of condition— 

Indian Succession Act, 162. 
prevented by fraud, 163. , J 

time of, specified, 162. 

» transfer on. 162. 

Performance of condition precedent, 149. 

illustration from Indian Succession Act, 150. 


Performance of condition subsequent, 157. 

condition strictly construed, Y>7. 

* if ambiguous construed in sense favourable to veste^ interest, 15i 
ignorance, no excuse^ 15S. 

Per man ent leases— tfceisLcaBe in perpetuity. 


Perpetuity — rule against 107 . f 

beneficial to mankind, 131. » 
charge and, *1 16. / ' * 

charities, application to, 112, 128. 

English rule, 1 1 1 . J # 

English law and Indian law, difference, 128, 129. 

• meaning of, 107. 

mortgage and, 116, 117. » 

Hindu law, Till, 
hospital, bequest to, 131. 
immoveable property, applies to, 111. 

Indian Succession Act, rule in* 1 10. 

• Mahomedan law. 111. 

• meaning of, 107. 

moveable and immoveable property, applies to, 111. 
personal agreements, whether applicant; to. 112. 
power of appointment and, 112. ^ 

• principle of rule, 107. 

regards possible not actual events, 109. 


religion, 131. 

rule against perpetuity in its pnmafv sense, 10/. 

in its modern sense, 108. 

» • 

Personal covenant — J f r 

abandonments security, by mortgagee before enforcement of, 474. 
* depriving security by wrongful a<* of mortgager, 40tt. 
destruction of security, 468. J 
•implied in simple mortgage, 363, 466. 
interest a»damages, for breach of, 473. 

^^prima facie involves personal lhibility^ ^ 

not essentia] to mortgage by codd»i»onal sale, 367- j 
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I'eraonal Covenant — contd. 

personal remefy of mortgagee, 465. 

remedy on, 465-468. 

runs with land, whether, 683, 684. 

stay of suit for personal remedy, ^73. 

usufructuary mortgages, 470-472. 

when implied in mortgages, 363, 465-467. 

Pleader — See Officer of Court of Justice. 


Pleadings — 

unregistered mortgage admitted in, 394. 

Policy Of fire Insurance — See Fire Policy. 

Policy orflfe Insurance — • 

purchase by pleader, 11, 7S8. 
transferred under s. 130, 766, 776, 777. 


Policy of marine Insurance — See Marine Policy. « 


Possession — r. 

actual possession is constructive notice, 14, 35, 36. # 

must continue till date of transfer, 37.*' 
f usufructuary mortgagee's right to, 432. 

as between auction purchasers of prior and subsequent mortgagees, 593, 594. 

as its nature permits, 317. t # \ * 

constructive possession is not notice, 37. 

interest and possession mutually exclusive, 325, 326. 

of mortgagee, 470, 471. * 

seller's duty to give, 316. 


Possibility — not transferable, 50, 51, 59. « 


Postponement of enjoyment, 134, 135. 

accumulation of income, 135, 136. « 

after majority invalid, 134. 
does not prevent vesting, 132. 
exception to s. 11, 100. 

Postponement of Prior Mortgage — See Priority. 

' • 

# Poorer of appointment— 

is not property, 46. 0 

rule against perpetuity and, 112. 
vesting of property under, 136. 

Pow of revocation- 

^rtftisferjby person having, 206. # % 

Power Of sale — See Mortgagee’s power hf sale without the intervention of the Court. 


# m Pjpamble, l. . 

Act^hether exhaustive, 2. 
an aid to construction, 1. 

“ define and amend,” 1. 
headings take effect as, 1. 

Pre-emption, 63, 194. • 

contractual obligation under s. 40, 193. 
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Pre-emption — contd. 

covenant not affected by rule against perpetuity* 193* 194. 
contract, by* 63. 
nature of, 63. 

right not defeated by dealing subsequent to suit* 261, 262. 
Premium, 624, 639. 

^defined, 624. 

no charge for unpaid premium* 639. 
zuripeshgi lease* in, 639. 


Prerogative of Crown, 3. } / 

* Price, 297. 

3 of the essence of a contract of Bale* 297. 
money only, 297. 


Prior Interest, 136. 

alternative limitations, 121. 

does not postpone vesting of subsequent interest, 136. 

•Hindu law, in, 122. 

invalid under ss*. 13or 14, then subsequent interest falls, 121, 161, 152. 
not invalid but subsequently fails, then subsequent interest in accelerated, 121 , 161 , 1 62. 
otherwise invalid, subsequent interest if dependent fails, 121. » 

vested gift, 121, 122. * 


Priority, 203, 515, * « * # 

crown debt, 223. * • 

exception to rule oJ‘ > #222. 
forfeited, 223. # 

by estoppel, 616. 
l«y fraud, 615, 516. 
by gross negligence, 515, 517.* 
by misrepresentation, 515, 516. 
judicial sales, 499. 

mortgages, priority of, 515-520. j 

• fraud, 516. 

gross negligence, 517. 
m aximum amount secured, 520- 
charge, 522. 

English law, 521. 
subsequent advances 520. 
maximum expressed, 520. 
misrepresentation, 516. 
receiver, by, 222**5223. 
res judicata, 519. 

mortgagor’s liability not affected by, 519. 
owelty, lien for, 223. * 

partition and mortgagee’s rights, 222, 223. 

• purchaser’s liability, whether affecte^, 519. 
registered deed,, where, 221. # 

nt judicata, may be lost by, 519. 

successive transfers, 221. 

same date, where transfer on, 222.* # 


28 
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FMvity Of^iaBtate — See Assignment of term by lessee. 

Proceeds Of revetAie sale — See Substituted security. 
Proceedings of Legislative Connell, 4. 

Production of title deeds by seller, 312 . 

Proof of attested Instrument, 391. 

Proof of discharge of Incumbrance, 317, 318 . 

Property, 46. See Transfer of property. 

actionable claim is, 46. I 

corporeal or incorporeal hereditament, 47. 1 

defined in L.P.A., 1925, 46. 
equitable estates. See Equitable Estates, 
exceptions to rule of transferability, 53. 
future interests in, 47. 
future property, 50, 51, 52. 
idol, 50. 

interests in, 47. f 

power of appointment, is not, 46. 
religious office, 61. 
restricted interests in, 60. 

• * restriction on enjoyment of, 9T-101. 

reversion or other intangible thing, 47. 

. right to conveyance of land, 47, 48. 

# tangible immoveable property, 47. 
transferability the general rule, 52. 

exceptions, 53- 

Proviso for re-entry, 59, 718. 

enforceable by lessor’s transferee, 723. 
runs with the land, 719. 


Public benefit — 

Hindu law, 131. 

Mahomodan law, 132. 

rule of perpetuity and, 128-132. 


Public Charges — « € 

i buyer to pay, accruing after sale, 333, 334. 
include tagavi and local f^tes, 333. * 

mortgagee in possession to pay, 507. 
mortgagor in possession to pay, 507. 
sd^r to pay accruing before sale, 318. * 

PUbliRrdffiCGy 

gratuity payable to legal representative assigned, 70- 
not transferable, 70. ** * 

sale of, forbidden, 70. 

• ^ ✓ # 

Public policy — 

condition opposed to, void, 75. 
marriage brokerage, 75. 
public offyse, sale of, 70. 
putwara, purchase by, 76. # 

right to sue, assignment of, 69, 70. 
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Public policy— amid. t ? 

some actionable claims not transferable, on grounds of, 779. ? 

stifling prosecution, 75. 
transfer opposed to, void, 75. 

Puisne Mortgagee— j. 

prior mortgages, covenant by mortgagor to discharge, 445, 446. 
redemption by, 549, 652. 
subrogation, 653, 556. 

where puisne mortgage is collusive or fraudulent, 560. 

Punjab— 

Act not in force, 7. 

Aal assignment of actionable claims valid, 777. 

principle of s. 53 followed, 261. 1 

principles of Act followed but nbt technical rules, 7, 709, 731, 744. 
reasonable expenditure on improvement allowed to mortgagee, 441. 
rule as to date of expiry of notice followed, 652. 

PuAbaser— flee Buyer. , 

Purdanasheen, 19, 203 , °04, 759 . 

Putwari— 

purchase by, 75. 

Railway receipts*, 788. 

Ratification, 172 . v 

Razlnama— 

m effect of, 60. 

Reasonable scare- 

purchaser from ostensible owner, 201.' 

Receiver appointed by mortgagee- 

after suit filed, 486, 487. „ 

appointed mortgagee exercising potver of sale, 482, 484, 485. 
t no appointment till such power is exercisable, 485. 

* contract to the contrary, 486. 
directions, right to apply for, 486. 
jurisdiction of Court, 486. 

official assignee, whether entitled to moneys in hands of, 487. 

• position of, 485, 486. ' 

possession of, nature of, 486, 487. 
power of, as to income, 486. 
remuneration of, 486. 5 

right to apply for directions, 486. 

Section 69A, not retrospective, 476 (s. 69 cl. 5). 
simple mortgagee, by*487. 1 

a when appointed,^85, 486. 
who may be appointed, 485. J * 

Recital of payment in sale deed, 329. 

"Recitals not proof of necessity, i8i. 

Record of rights, 35, 

. Rectification, 338. , * j 



THIS TRANSFER OF PROPERTY ACT. 


^Redeem %p, foreclose down, 589. 

rule expressed in as. 91(a) and 94, 589. 

Bedemptlon, 395. 

accounts on, frpm mortgage^ in TOsaession, 509. 
f act of'parties, extinguished by, 413. 
adverse possession, acquired by, 419. 
before expiry of term, 408. 
benamidar by, 420. 

dog on redemption, 397. See Clog on redemption, 
collateral benefit to mortgagee, 403. \ f 

condition of sale in default, 399. 

condition postponing redemption in case of default, 400, 401 . 
contAot to contrary, 397. 
consolidation, doctrine of, 430. 

Court sale, mortgagee purchasing at, 413, 414. 
creditor’s right of, 553. 

date of, 407, 408. f 

delivery of mortgage deedf412. ' 

deposit in Court, by, 541. See Deposit in Court. ^ * 

expenses of, 599. 

w # Extinguished by act of parties, 413. 

by decree of cftmrt, 416. m 

by operation of law, 416. « 

foreclosure and redemption co-extensive, 390. 

(imitation, 4 19, 420. 

long term for, 402. * 

mortgage-money, 412. 

mortgagee purchasing at Court sale, 413-416. 

mortgage decree where co-mortgagor redeems, 599. 

mortgagor’s rights on, 412, 428. 

notice before redemption, 420, 547. 

obligation of mortgagee on, 428. * 

partial redemption, 420, 424, 425. See Partial redemption. 

payment or tender of mortgage debt, 409, 410. 

place of, 412. 
tiipe of, 412. 

r penalty in case of default, 401. 

persons who may sue fprr « 

attaching judgment- creditor cannot, 549, 550. 
charge holder^553. 

co-mopbgagofrs, one of several, 551. * 

# creditor obtaining decree for sale in administration suit, 549, 553. 

Hiftdu illegitimate son, 551. « « 

Hindu reversimer, 551. « 

landlord, 550. 

m # ^essee,*551. f 

person having interest or charge, 551-553. * 

interest must be proprietary, 550. 
puisne mortgagee, 552. 

* purchaser of equity of redemption, 551 » 552. 

sub-mortgagee, 552. m 

„ surety, 553. « c £ 



INDEX. 


Redemption— cow/d, 

redemption and foreclosure oo-extensive, 397. 

restraint on alienation, 401. * 

rights on redemption, 412, 428. 

right to require mortgagee to assign to third person, 428, 

separate or simultaneous, where mortgages aif of different properties, 430. 

of the same property, 429, 430. 

submortgage and, 383. 
subsequent agreement, 406. 
subsequent sale, 400. 
suit for, 418, 419. j 

) surety’s right of, 653. • 

lender must be unconditional, 410. 

Time for, 407, 412. 

when right of redemption aris^p, 407. 

Redemption of usufructuary mortgage, 432. 

Re-entry, mere right of, not trAisferable, 59. 

Registered— * * * 

meaning of, 13, 20. \ 

Registering officer, whether attesting witness, 19,390, 391. 

Registration— . , * 

constructive notice txf subsd^uent transferees, 13, 32, 33. 
defect of prooedure«does not invalidate, 35. 
lease, of, 656. • 

# mortgage invalidly registered is not a charge, 393. 
must b^valid, 13, 20. 

not notice if no duty to search regis&r, 32, 34. 
not notice if register entry incorrect, 35. 
of mortgage deeds, 392-394. 
of mortgage by deposit of title-deeds, *178. 
g of sale deedt, 299. 

# pleadings, admission of unregistered mortgage, in, 394. 
time from whioh operates as notice, 34. 

Registration Act— * * 

certain sections not to be extended where not in force, 6, 7. 
certain sections supplemental, 45. ► 

mortgages by deposit of title deeds, priority of, under, 221. 
priority as between transferees under^221. 
specified sections of Transfer of Property Act, and, 8. 

Regulations— • • 

Bengal Alluvion and«Diluvion Regulation ( ft of 1 825), 671. * 

• Beng. Reg. 15 Of 1793, 365, 366. # 

Beng. Reg. 34 of 1802, 9, 365. # 

Rang. Reg. 2 of 1805, 671 . 

► Beng. Reg. 17 of 1806, 10, 365, 542. 

Beng. Reg. $ of J819. 8. 

Hang. Reg. 1 of 1798, 365, 542. 

Mad. Reg. 34 of 1802* 366. . 
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Release-^, 

by mortgage^. 634, 535. 
of a debt is not a gift, 749. 


Relief against forfeiture of lease, 730-732. See forfeiture. 

Religion— * • 

gift for advancement of, 128, 131 . 
gift for spread of Hindu religion, 131. 

Religious ceremonies, gift for performance of, 131. 
Religious offices, 61. 

birtmaha br&htnani, 61. * « 

custom, transferability by, 61. 
pala ot turn of worship, 61. 
transferability of office of shebait, 61. 

mohunt, 61. 
mutawalli, 61. 


Remainder, 47. 


* 


Remedies Of mortgagee — Se+ Mortgagee’s remedies. 


Remedy of part mortgagee, 457, 458. 


Renewal of lease — See Covenant for renewal of lease. 


Renewal of mortgaged lease&i4i, 490. 

mortgagee may spend money, for, 490, 495. 
mortgagor not liable to renew, 445. 


Renewal of securities, 620. 


but original security may be abandoned, 621. 
renewed mortgage does not loose priority, 621. 


Rent — See Rent and Profits. • 

abatement of, 690-693. See Abatement of renl 
accruing after sale, buyer to pay, 318, 334. 
accruing before sale, seller to pay, 318, 334. 
apportionment of, 173-175. . 

assignee of reversion entitled to rent after the assignment, 705. 
assignee not entitled to rent prior to the assignment, 705. 
bona fide payment to a holder under defective title, 224. 
r ^demand for rent from person found in possession, effect of, 641. 
diminished rent, paynjpnt of, effect of, 641 • 
illegal or immoral purposes, lease for, 694. 
implied covenant j>f mortgagor to pay rent, 445. 

•’increased jpnt, payment of, effect of, 641 •, 

Yoint lessees, payment by one of, 688. * 

^joint l^sors, payment to one of, 688. r 

lessee’s obligation Jo pay, 661, 687. € 

lessor not entitled to, where he has failed tP give possession to lessee, 664. 
r non-paymr 3n t of, does not determine lease, £41. # 

paid in advance, 225. r c , 

paid to mortgagor without notice of mortgage, 225. 

part of mortgage money if lease and mortgage are one transaction, 454. 
payment of, by a^st ranger, 688. * 

payment by joint lessee is payment by all, 688. 
payment, mode of, 640, 090. * r r e 
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-Rent — See Bent and Profits — conid . 

payment of, and covenant for quiet enjoyment, 665. 

payment to joint lessor is payment to all. 688. 

payment to one co-sharer is not a discharge against all, 688. 

penalty, what amounts to, 689. « 

periodically or on specific occasions, 641. # 

place of payment, 690. 

premium distinguished from, 639. 

premises let for immoral purposes, 694. 

rent-charge of landlord, 619. 

rent notes, 643. / 

stipulation for increased rent, 6m). 

^suspension of, 690. See same head . 
tenants-in-comrnon lessors, payment to one of, (588. 
time of payment, 689. » 

Rent and Profits— 


accruing due before transfer are not legal incidents, 84. 

9 benefit to arise out of land, 8-4?, 326. 

buyer’s right Utter completion, 84, 325. » 

seller’s right befor&rorapletion, 84, 325. 

.Repairs — • 

breach of covenant to repair, 694, 697. ^ 

damages for breach of covenefit to repair, 697. 
express covenant to ib}®ur^G96# 
general covenantwto repair, 696. 
irresistible force, dllmage due to, 695. 
lessee’s liability, 694, 695. * 

* lessor not liable, 673. 

lessor’s express covenant for, 673, 674. 

breach of, does not entitle lessee to determine lease, 674. 

construction of, 673, 674. 

extent of lessor’s liability, 673, 674. 

remedies for breach of, 673. 

1 right of efatry by lessor for repairs, (596. 

• right of entry and view, 696. 
reasonable wear and tear, 695. 

special covenant to repair, 696. * * 

Landlord and Tenant (war damages) Act 1939, 694. 

• unauthorized alterations are a breach, 697. 


Repeal- 

Acts repealed, 8. 9 , 

Repugnancy- 

absolute restraint on power of transfer, void for, 91, 92. 
condition or limitation Aay be void for, 90, 91 (c. s. 12). ^ 

restriction on enjoytnent, void for, £7 . 

Requisitions. 313.* , 

declarations tq contradict recitals in documents unacceptable, 314. 
distinguished from inquiries, 314. 
on conveyance, 314. 

on title, 314. • • 

seller's duty to answer, 314. 
waiver of requisition!, 314. • # 
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Rescission, 337. 

condition as purchaser's right of, 343. 
condition as to vendor's right of, 343. 

Residence, condition of 9 160, 160. 

Res judicata, priority may b% loft by, 619, 520. , 

Restraint on alienation, 89. See Condition and Limitation, 
absolute restraint invalid, 89, 90, 91. 
agreement in restraint invalid, 90, 93. 
compromise or family settlement valid, 93, 94. 

involuntary alienation not a breach unless ccfeflition expressly prohibits alienation* 
in execution, 96. 
lease exception to rule, 94, 95. 
limited in point of time valid, 92. 
limited to a class valid, 91. ' 

partial restraint, 92. 

restraint in lease valid, 94, 95. ^ 

Restraint on enjoyment, 07. , 

exception to sec. 11 recognises rule in Tvlk v. Moxhay , 100. ? 
s. 11 applies only if transfer creates absolutejnterest, 98. / 
distinguished from sec. 10, 98. 

e»t f . 

Restraint on partition, 99. 


Restraint on power of anticipation, 96, 97. 
Restraint on transferor, 94. 


Restricted Interests, 60, 61. 

not transferable, 60, 61. 

See Religious office — Service tenures. • 

Restrictive covenants— 

affirmative covenants, distinguished from, 191. 
assignee of lessee bound by, 683, 684. 
attachment, and, 193, 194. 
building schemes, 190. 
covenants annexed to the land, 186. 
covenants not annexed to land, 189. r c 
9 covenants running with the land, 192. 
contractual obligation, *¥93 . 1 

enf<&oed against gratuitous transferee of covenantor, 
enforced against transferee with notioe, 185. 
l^glish lawt restrictive covenants in, 186, 186. 

Indian law, restrictive covenants in, 189, 190* 

<&ses, A6, 191, 683, 684. * « 

pre-emption for, nature of, 193. • * 

valid when for beneficial ownership of transferor's other land, 180, 190.. 
w- <- # 

Retrospective — {See under each eedtion). 

. Act how far restrospeotive, 4. 
effect of amending Acts, 3, 8, 9. 
effect of declaratory or explanatory statutes, 4. 
effect of* enactments, 2-4. a 
procedure, rule of, whether, 9, 10! # » 
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Retrospective — [See under each section) — conld. 

s. 52 whether amendment retrospective, 238. v 

s. 68 not retrospective, 464. 

s. 69 not retrospective, 476, 482. 

ss. 92 and 101, retrospective, 555, 612. % 

Revenue records — 

not documents of title, 201, 

Revenue sales, 253, 254. 


Reversion, 47. $ t 

transfer by Hindu reversioner, 54, 65. 

Reversionary heir- 

agreement to transfer invalid, 456. 
estoppel of, 57. * 

relinquishment of right, of, is a nullity, 54. 

# spes succession ^ , 53. • 

substituted contract may be valid, 56. s 

transfer not valida%d by estoppel, 55. 
transfer of right is a millifcy, 54. 
under English law, 58. 

Revocable gift, J)4, 756 . 4 % % 

depends upon agreement between donor and donee, 757. 
gift subject to condition precedent, 756. 
gift subject to condition subsequent, 757. 

• incomplete gift always revocable, 761 . 
no revelation aliunde, 761. * 

not revocable for unilateral mistake, 760. 
purdanasheen women, by, 759. 
revocable at pleasure, no gift, 758. 
revocation by rescission, 758. • 

O service tenmres analogous, 757. 

lights Of buyer — Sec Buyer. 


Rights of lessee, 669-662. • * 

m abatement of rent, 691. m 

accretions, to, 671. 
assign term, to, 678. 

benefit of covenant for quiet enjoymqpt, 665. See same head.* ^ 
contract, by, 662. 

covenant for quiet enjoyment is annexed to and goes with lessee's interest. Of 
crops, to, 677. m j 

fixtures, to, 675, 67 <?. 

• local usage, by *662. # 3 

option to avoi^ lease in case q f destruction, 67 A 
payments made on behalf of lessor to be reimbursed for, 675. 
possessiop, recover, 664. 

repairs, with respect to, 673, 674. Sec Repairs, 
statute law, by, 662. ^ , 

trees, to, 677. • • m 
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•ale, 294 ^ 

agreement of^reated equitable interest prior to Transfer of Property Aet, 113. 
agreement of, creates no interest in land, 112, 294, 303. 
agreement of, does not offend against rule against perpetuity, 112-116. 
consideration, 297. 

• contract of sale, specific perfSrmafice of, 303. 

contract of sale transfers no right in rent, 116, 303. 
defined, 294. 

delivery of the property, 299, 301, 302. 
delivery plus unregistered deed, 303. 
effect of attachment on, 302, 303. 
equitable estate, 303. 

equities of person contracting to buy, 304. 
estoppel, by, 304. 

Mahomedan law, 304. 
mode of transfer, 299-302. 

conveyance, 299, 300. 
delivery of possession, 299, 301. 
official receiver’s sale, 299. e 
parties to, 295. 
price, meaning of, 297. 

* extrinsic evidence as to, 298. 

• f priority of sales, 300. 

property passes, when, 300, 301. 

Punjab, 300. 
registration, 209. 
subject matter of, 295. 
unregistered deed, effect of, 301. 

Sale Of mortgaged property— See Foreclosure or sale. 

Salvage payments, 588. 

Savings— 

certain enactments, of, 8, 9. 
to incidents, of, 8, 9. 

^ liabilities, of, 8, 9. 

rights, of, 8, 9. 

IjjTindu law, 12. 

« Mahomedan law, 11. 
partition, rights of, 9. 

Patni,*8. 

e 

Security— # • « 

abandonment of, by mortgagee, 466, 474. 
destruction of, right of mortgagee in case of, 469, 499. # t 

Security bond— • * 

m does not create a charge, 604. 

« is neff always a mortgage, 604. • 
transfer, whether a, 358. 

Security for performance of decree— 

enforced in execution, 460. 

Seller's, Charge for unpaid *prlce-^jSfse Rightg of seller after Completion.. 
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Seller’s liability after completion — See Liability of seller after completion* * 

^ Seller’s liability before completion — See Liability of seller before completion. 

Seller’s liability Irrespective Of completion— See Liability of seller irrespective of 
completion. ^ 

Seller’s remedies after completion, 285. • * 

Seller’s remedies before completion— See. Remedies before completion. 

Service of notice of deposit In Court, 622. 


Service Of notice to quit, 654, 655-|5ee Notice to quit. 

Service tenures, 62. 

Analogous to revocable gifts, 757, 758. 
chowkidar in Bengal, 62. • 

gliatwai tenures, 62. 9 

grant of land burdeifed with service, 62-63. 
grant of office, 62, 63. ^ 

• kamam lands Madras, 62. 

nature of, 62. ^ # 

Paly an land in MadraL 62. 
resumption of, 62, 63. 

swastiv&chakam service in temple, 62. 0 

watandar, 62. M . % 

f * 0 

Simple mortgage — Sge Mortgage simple. 

Simple mortgage usufructuary — See Mortgage, simple usufructuary. 


Spes successlonls, 53. 

adopteAon, 53. 9 

distinguished^rom interest future or contingent, 53. 
English law, 58. 

Hindu law, 54. # 

legacy, chance of, 58. • 

• Mahomedanneir, 64. 

• Mahomcdan law, 58. 
not transferable, 51, 52. 

^ reversionary heir, relinquishment by. 5£. # 


Standard of value with reference to w^ste by mortgq^or, 450. 

Standing timber, 13, 17. 

right to out down, 21. 

Statutes— 


32 Hen. 8 c. 34 (grauqjiep of reversions), 670, 719. 

4 Anne c. 16 (attornment), 224. 0 

# 4 & 5 Anne c. 3 (attSrnment, Stat. Rev.), 704. 

• 13 Elliz. c. 5 (fraudulent deeds and alienations), 260. 

27 Elliz. c. 4 (qp venous and fqpudulent oonveyAces), 257, 260. * 

#Geo. 2 c. 28 (Landlord and Tenant Act, 1730), 702. 

39 & 40 fie<fc 3 c. 98 (accumulations), 124. 

A&^Vict. c. 166 (The Real Property Act, 1845), 713, 744. • 

14 & 15 Viet. c. 25 (Landlord and Tenant Act, # 1851), $78. 

22 & 23 Viet. c. 35 ffiaw of Property Amendment Act, 1859b 728. 
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St&tates%r0n/<2. 

23 A 24 Viot. %. 145 (Trustees and Mortgagees Act, 1860), 476, 485. 

36 A 37 Viet. c. 66 (Judicature Act, 1873), 771. 

33 A 34 Viet. o. 37 (apportionment), 174. 

37 A 38 Viot. o. 78 (Vendor ajid Purchaser Act, 1874), 313, 340. 

44 A 45 Viet. c. 41 (Conveyancing Act, 1881), 80, 313, 349, 430, 448, 479, 485, 496 ► 
705, 733. 

56 A 67 Viot. c. 21 (The Voluntary Conveyances Act, 1893), 258, 277. 

1 A 2 Geo. 5 o. 367 (The Conveyancing Act, 1911), 705. 

15 Geo. 5 c. 5 — -See Law of Property Act, 1925. 

Stay Of suit under S. 68 (a) or (b), 473, 474. * • 


Sublease-^ 

does not create privity of estate with head lessor, 679. 

is not absolute assignment, 679, 680. 9 

merger, effect of, on, 712. 

not liable to head lessor, 681, 682. 

not prejudiced by surrender of lease, 734. 

relief against forfeiture, 0&f. 


Sub-mortgage, 383-385. 

0 9 equitable sub-mortgage, 385^ 

equities against mortgagor how far binding on su^- mortgagee, 384, J 
rights of redemption and foreclosure, 385, 386. • g * • 

• void if mortgage void, 385. 


385. 


Subrogation, 653, 554, 556. • 

advance to pay off a mortgage, 570. 
against the mortgagor or any other mortgagee, 569. 
agreement by, 556. 

benami purchaser is a volunteer and is not subrogated, 564. 
by operation of law, 557, 558. 
co-mortgagor redeeming, 561. * 

conventional, 556. 

covenant excludes subrogation, 567-569. 

equitable charge, 557. 

intention, rule of, 566. , , 

^interest on principle sum, 564. 
legaL 558-561. • 

limitation, 581. 

mistaken application of this principle, 560. 
iflftrtgagee adeeming prior mortgage, 569. ' 
mortgages of a different class, 570. 
ifffirtgagGr not subrogated, 562. 
mortgagor’s surety redeeming mortgage, 561. 
nature of, 556. 

*partjp&subr6gation abolished, 680, 581. « 

* personal right of reimbursement, 556. 
persons other than mortgagor may be subrogated, 566. 
puisne mortgage oollusive or fraudulent, no subrogation, 1560. 
puisne mortgagee r^leeming a prior mortgagee, 559, 569, 570. 
purohase invalid, purchase not sqibrogated, 565. ^ 

purchase subsequently set aside, purchaser i^ieCher subrogated, 565. 

* # * f % ' 
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Subrogation— eontd. 

purchaser of equity of redemption redeeming, 561. .# 

\ purchaser’s" covenant^ excludes, 662. 

rights of redemption foreclosure and sale acquired on, 569. 

surety of mortgagor redeeming, 661. 

volunteer not subrogated, 664. # 

Subsequent contingent interest, 144. 
application of section 23, 145. 

Subsequent Interest— 

accelerated if prior interest valid ljiA subsequently fails, 121, 152. 

* fails if dependent on prior interest otherwise invalid, 121. 

%ils if prior interest invalid under s. 13 or 14, 120, 151, 152, 158. 

if invalid prior interest not affected* 158. 

vesting not postponed by intervention of prior interest, 135. 

Subsequent transferee?— 

prior voluntary transfer not presumed fraudulent, 276. 

•transfer in frau^of, 276, 277. 

Substituted securlty!Nft$. 

compensation under L£md Acquisition Act, 499. 

limitation for suit to enforce mortgagee’s claim against, 601. 

mortgagor’s title altered. 500. % 9 

priority, 500. • f • # 

proceeds of judicial,sale of mortgaged property, 499. 

Sale occasioned by mortgagee’s own default, 500. 
of revenue and reifl sales, 498. 

• share on partition allotted to the mortgagor, 499, 5(H). 

Successive Managers, 221 . * 

Suit for contribution, 53 <>. 

Suit for partial redemption* 424 , 420. % 

Sftlt for redemption, 418. 

Superstitious uses — English law not applicable, 131. 

% Surety — • • 

liability after waiver of notice to quit, 728. 

% right to redeem, 553. 
subrogation, 561. 

Surrender of lease, 708. 
express surrender, 7 14. 
implied surrender, 714, 34 1 * 
may be oral, 89. # # 

• new relationship ^nplieB surrender, 716. 

relinquishment of possession implies surrender, 7^6, 717. 
subleases, effect an, 734. # 

uncler-leaaes, effect on, 734, 735. 

*9 * 

sur vises** • 

gift to, 146. 

Jndian Succession Act,* 146. 
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&dspensfjn of rent, 690. 
abatement of? ent, 692. 
diluvion, in ease of, 693. 
eviction, 690. 

Land Acquisition Act, 694. 
paxtiaJfCviotion, 691-693. 
title paramount, by, 693. 

Tacking — 

mortgagor not affected, 588. 
prohibition, of, 587. 
salvage payments, 588. 
with or without notice, 588. 

Tenants fcn common — 

nature of interest, of, 218. 

Tenancy at sufferance, 629. 

determination of, 629, 709, 725. 

does not create relationship of landlord and tenart, 629, 725. 

Tenancy at will, 629, 630. < 

how arises, 630. 

how determined, 630, 647, 709, 724. 

, , . liability for compensation for use and occupation, 629. 

v 

Tenancy from year to year or month to month- See Le^se, duration of. 

Tender, 4io. 

to an agent, 622. 

to person incompetent to contract, 623. 7 

Things rooted in the earth, 21 . 

Time of vesting— when transfer complete, 136. 
contrary intention, 137. 
not beyond period of perpetuity, 137. 

Time for performance of condition subsequent, 162. 
performance prevented by fraud, 163. 

"*Tltle deeds, 312. 

pass with conveyance, 324. 
t. seller's duty to deliver on receipt of price, 324, 325. 
seller's duty to produce 325. 

Trade fixtures, 23, 24. 

t 

Transfer by ^ct of parties, 1 , 2, 10 . « 

applies, 1, 2, 10. 
c£knpa n/, mortgage by, 11. 
difference between contract and, 44. 
mortgage, in, 258, 259. 
sale by receiver, 10, 299. <. 

■"* t e 

Transfer by one co-owner, 215, 216. 

conditions and liabilities affecting the share, 217. 
dwelling house, 217. 

Hindu law, 216. r 

mortgagee’s right to partition, 2k7. 

s. 4^;applies^to sales and mortgages 217. o 9 
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Transfer by open n of , aw 2 

Act riot a^plica^Q^ 2 ’ * 

i actionable olaiii^ ( 

Court sale is, 10^ 
receiver’s sale is jq 299 
testamentary 8uc 011 * * ' 

vesting in Offioia^; ~ ig w 

Transfer by ostens, wner 

although no franco 0 ’ 

consent express ob d , * J 

| good faith, 204 . * ’ 

unplied consent, 1^ 2^ 
ns pendens and, 20 
minor not estoppec 
onus of proof, whei ^ 
partial interest, of, 
reasonable care, 20 i 

* Registration 21 

requirements of 

s. 41 applies to mort^^ 
s. 52 excludes s. 4 1 , : 
statutory application r 
subsequent trjmsferet^f 

transferee from certitl; 

, , . laser, 200. 

when real owner is % 

^Transfer by person bav 

. norlty to revoke former transfer ■><»« 

Transfer b^|erif.nts in 220 • ’ ~ ** 

Transfer by unautboriz^ 

any interest which the > ^ 

at any time when the Require, Ji;j. 

• at the option of the trai fcrttnsfer su b «i»ts, 2 1 4 . 

• covenants for title, 212. * 
execution sales, 214 . 
fraudulently or erroneou; 
invalid transfer, 210, 211 

• mortgages, 211, 213 . 

Punjab, 212 . 

9. 43 applies to an exchan 
s. 43 when not applicable, 
subrogation, 214 . 
the estate feeds the estopp* 
tr ansf eree acts on tl^ reprt 

• transferee in gogd faith wit?®* 21 °- 


when there is no represents - 

s. 4 1 and s. 43 * considered, 

m 

* Transfer cgsrtlagent on tffepp 


Transfer for benefit o#* public^ 
Transfer for benefit of jpbori 


Ortaln event £e^Subseqqent contingent * 


Unborn person. 
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Transfer for consideration by dlBtlnct Interests, 219 . 

Transfer In frand Of creditors— See Creditors. Also see Subaeq/ent transferees- 
Transfer, Joint for consideration, 21 8. 

ec -owner’s interests, 218. 
joint tenancy and tenancy in common, 218. 
mortgagor and co-mortgagee, transfer by, 218. 
presumption of equality, 219. 

Transfer of actionable claim, 766, 770. 
assignee has a right of suit, 778, 779. 
assignment of contracts, 773. 
assignment of debts, 772. 

benefit of contract annexed to ownership of land, 783 - 

dedication to idol, 779. 

effectual from date of execution, 777, 778.** 

fixed deposit, 779. r j 

gift, 754. ! 

incapacity of office^ of justice, 786. * 

instrument to be in writing, 776, 777. . 

liability of transferee, 781. See Liability of transfr ,e of/aS^nable claim. 

marine and fire policies, 779. - / 

mode of, 774, 775. f \ 

negotiable instruments excluded, 787, 78°. 

notice of transfer to be in writing, 779. *b S*e of transfer of actionable claim. 

operation of law, by, 779. 

oral assignment valid in the Punjab, 777., 

payment by debtor without notice protected, 780. 

pay order distinguished, 77 5. 

priority, 778. 

public policy — some actionable claims not transferable, 779. 
right of suit after, 778, 779. 
stocks and shares, 779. 
warranty of solvency, 784. 

without consideration, 776. r < 

See Aotionable claim — Liability of transferee of actionable claim — Notiqp 
of transfer of aotionable claim — Officer of Court of Justice. 

Transfer of debt by way of ' mortgage, 785, 786. 

Transfer of property—. See Property. * 

agreement in restraint of, 93. 

oannofSoe effected except as prescribed by the Aot, 89, 90, 299, 300. 

°charge whether, 49. c 

4 chance of receiving gratuitous payment, 51. 
compromise is not, 49. 

oonditi6a, subject to, 91 $3. ' 

< oontract and, 44. f 

contractual, whether, 48, 49. c 
conditional on performance, 163. t 
defeating the provisions of law, 74. 
defined, 46. ,■ 

dees not neoessarily involve a conveyance, 48. 

English laws under r 47, 48. 

L forbidden by law, 74. ^ ^ < 

fraudulent transfer, 74. Fraudulent transfer. 
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Transfer of property— eon**. 

future owp, mortgage of, 51 . 

future in, 47. 

future property, 53. 

grant of an easement is not, 60. 

if property not in possession, 138. 

in present or in future, 51, 52. 

involuntary, 06. 

kabuliyat, 50. 

limitation subject to, 90, 91 . 
living person, must be by, 50. 
mortgage, whether, 48. 

$ not necessarily contractual, 48 
oral transfer, 88. 
partial restraint, 92. 0 

present or future, ii^ 51 , 52. 
priority of rights created by, 221. 

• razinama, 50. « 0 

restraint on t&Utferor, 94. m 

successive transferees l . 
surrender whether, 4m 

what may be transferred, 51, 52. See Operation of transfer. 

Transfer of Property ^ct— % 

application of *2. * # % • + 

commencement, 6, J. 
extended to Bombay 7. m 

extended to Sind, 7. " 

# extent, 6. 

Local G<Asraiqpnt has power to exteAd, 7. 
not exhaustive, 2. 

retrospective operation of changes introduced by, 4. 
when not applicable, 2, 8, % 10, 11, 49, 50. 
tTransfer of Broperty (Amendmentf Act, 192B, 

m commencement 6^. 

Transfer to Class — See Class. 

Transfer to defeat and delay creditor^ — See Creditors. 

^Transfer to defraud subsequent transferees—^ subsequent transferees. 
• • 

Transfer to survivor, 146. 

Transfer to take tffect on failure gf Interest, T2o. 

alternative limitations, 121. 

prior interest invalk^inder ss. 13 or 14, 121. 

prior interest otherwise invalid, 121. 

prior interest jalx<f, but subsequently faift, 121. 

Transfer where third person entitled to maintenance— see Mirtntenance 

Transferee — See Disqualified To be a transferee. 

TryjgtiM^lif ggod fal^i for consideration- 

saved under s. 43, 206. See Creditors. 


Transferor — See Competent to tmn|fer. 
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'Trees an^ shrubs, 21 . 

If sold to be cBb and removed, moveable, 21. 
if benefit derived from further growth, immoveable, 21. 
sale of, unconditional, under English law, 21. 
whether immoveable property ,*20. 

Trust — “ 

gift by machinery of, 750. 

if incomplete Court will not enforce, 750. 

not complete till property transferred to trustee, 750. 

transfer of some interests necessitate, 47, 48. 

Trustees and Mortgagees Powers Act, 1866, 476 . 

Ulterior disposition, 151. 

accelerated by failure of prior disposition, 152 
effected by conditional limitation, 154. 

Hindu law, 159, 160. 

if invalid prior interest not affected, 158. 

Indian Succession Act, 159. 

not accelerated if contrary intention expressed, 152. 

Ulterior transfer, 154. 

effected by conditional limitation, 154. 

vdxd for repugnancy if prior ir “Merest absolute, 156. 

* 

Ultra vires — ^ 

contract, not necessarily illegal, 73. 

company may recover, though loan is ultra vires , 7? r 

T* 

Unborn person. Transfer for benefit of — 

by machinery of trusts, 103. 

English law, transfer to, under, 106. 

ventre sa mere , 103. 

Hindu law, 106. 

interest vests at birth, 138. * ’ . 

interest may not vest at birth if contrary intention is expressed, 138*. 
Mahomedan law, 107. Z*’ 

t moveable property, 106. 

must be of whole remaining interest, 103. 
pirior interest, transfer subjecj -^o, 103. ° ° 

TJnderle^ej — a ‘ ‘ 

forfeiture, effect of, on, 734, 735. 
surrender, effect of, c /34. 

* * * 

Universal donee, 763. 

‘Unlawful \Aject or coalition — Transfer void, 52 , 72, ft. 
Untransferable right of occupancy, 687. 
trad and occupation — Compensation for, 631. 

Usufructuary mortgage — See Mortgage unfructuary. 

Usury regulations. 8, ?o, 365, 366 , 370. 

a 

ValuatlQBUPf Improvements, 23 2. , . 


• % 
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V aluatlon Ol^fcarlty^See |ecuriiy. 

Vested hmmt, 132 . 

accumulation alter attaining majority, 135, 136. 

although enjoyment postponed, 132. 

although prior interest created, 132. m m 

although subjeot^to direction for accumulation, 132. 

condition postponing enjoyment after majority is repugnant, to, 134. 

conditional limitation does not prevent vesting, 136. 

contrary intention, 137. 

death of transferee, 137. • 

distinguished from contingent Merest, 133. 

Hindu law, 137. 

# ignorance of condition no excuse, 158. 

illustrations in I.S.A., 133. 3 

Indian Succession Act, 133. * 

law favours vesting of estates, 132. 

Mahomedan law, 137. . 

m not defeated Jay d eath, 132. ™ 

‘ postponementoUen j oy ment, 134, 135. • 

power of appointnmrt, vesting under, 136, 137. 
prior interest, 135. 
apes succession** is not, 131. 
time of vesting, 136.* W 
unborn peAon, 1382 * + 

vested interest not taken away except by dear words, 157. 

Vested remainder— 9 

* future interest, whether, 47. „ 

Void con^|lo» precedent, 148. 

Void condition subsequent, ieo, iei. 


Volunteer— • % 

% b enami purchaser treated as, and not subrogated, 564. 

minfatlfftii application of principle that volunteer not subrogated, 556. 

. * purchaser invaHcCpurchaser a volunteer, 550. 
voldhteer not subrogated, 556. 

Waiver Of forfeiture, 725-728. See forfeiture. % ^ 

^Waiver Of notice to Quit, 728-;730. Set Notice to quiS * 
acceptance of rent for subsequent period, 730. # » 

differ ence betvAen a forfeiture anc^ waiver of nowoe, 729. # i 

holding over is not waiver, 730. 
second notice to quj£* 730. 

Waiver Of requisitions, 314. 

• * Waiver of Bella’s charge, 331. % 




Way, Ui. • 0 

• direction for accumulation valid. 111. 

under s.%3, 262. % 

dale, rale (equity) m— See Part Performance. 

Warranty Of BJllvency — Bee T^ttjpr of actionable claim. 



* 



%S6 THS TRAUSFEB OP JrOPERTY ACT. | 

Wfeste b^ lQBse®, 690. ^ ^ -•■**■ 

Waste by mortgagee injjtoeeesstou, 008, 000 . 

Waste by mortgagor In p6ssession,449. 

easement, mortgagor may not bnri'ti property with, 400. 

. v ’‘standard of valoe of aconrity, 449; 

Watan land, 62. 

Welsh, mortgage, 368. 

' Wilful abstention from inquiry or search, 27-30. 

omission to inspect deed, of title, 28.. V. 

Wilful default, 844. 

Withdrawal of deposit by mortgagee, 646. 

Withdrawal of redemption suit, 418. 

Tajman vahl, 61. 

Zurlpeshgl leases, 370. 371. 

lease and mortgage may or fnay not be separable, 370, 89#. 






